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SiNCB  the  Edition  of  1805,  this  Work  has  been  twice  reprinted,  under  the  date  of  1812.  But 
BO  notice  was  taken  of  the  later  decisions  of  the  Court,  nor  were  any  changes  made  except  the 
addition  of  references  to  Morison's  Dictionary. 

The  object  of  the  present  Editor  has  been,  to  point  out  the  principal  decisions,  since  1805,  con- 
nected with  the  text.  The  later  notes  embrace  a  longer  period  than  those  which  precede  them  ; 
which  arises  from  the  publication  baring  been  carried  on  desultorily,  amid  many  interruptions  from 
professional  avocations,  and  from  the  Notes  being  generally  brought  down  to  the  time  when  Oiey 
passed  through  tiie  press. 

No  material  additions  have  been  made  to  tiie  concluding  title  "  Of  Crimes ;"  and  some  parts 
of  the  former  Appendix  hare  been  omitted,  as  they  were  found  of  Utde  use  in  practice.  The  Notes 
of  former  Editions  hare  been  preserved.  Those  of  the  present  Editor  are  distinguished  by  numerical 
references* 

A  new  and  enlaiged  Index  is  added,  prepared  by  Mr  C.  G.  Ferguson,  whose  skiU  and  expe- 
rience in  that  way  are  well  known. 


J.  I. 


15.  Dutidas  Straet, 
8.  Dec.  1827. 
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ADVERTISEMENT  TO  THE  FIRST  EDITION. 

The  Principles  of  the  Law  of  Scotland,  first  published  in  the  year 
1754,  were  meant  only  for  the  use  of  young  gentlemen  who  attend- 
ed the  Author's  public  lectures. — ^The  favourable  reception  given 
to  that  Essay,  encouraged  him  to  turn  his  thought$  to  a  larger  work, 
which  might  be  of  greater  use  to  the  public*  He  accordingly  em- 
ployed the  remainder  of  his  days  in  reducing  his  prelections  into 
the  form  in  which  they  now  appear,  with  a  view  to  give  them  to 
the  world. 

The  work  had  not  received  the  finishing  hand  of  the  Author  at 
his  death.  The  Editor,  aware  of  the  disadvantages  attending  a 
posthumous  publication,  and  unwilling  to  hazard  any  part  of  the 
reputation  the  Author  had  already  acquired,  declined  to  put  it  to 
the  press  till  he  had  submitted  it  to  the  perusal  of  several  gentle- 
men of  the  law,  of  singular  knowledge  and  abilities  in  their  pro- 
fession, upon  whose  judgment  he  could  rely.  Encouraged  by  tneir 
approbation,  he  now  offers  it  to  the  public. 

Some  inaccuracies  observed  in  the  language  were  corrected :  No 
other  alteration  has  been  ventured  on^  though  in  some  particulars 
the  course  of  decisions  has  run  contrary  to  the  opinion  laid  down 
by  the  Author.  A  few  Notes  have  been  added  referring  to  later 
decisions,  which  occurred  to  the  gentlemen  who  took  the  trouble 
to  revise  the  manuscript 

The  reader  will  observe  some  references  in  the  text  to  the  last 
collection  of  decisions  by  a  committee  of  the  Faculty  of  Advooites, 
published  some  years  after  the  Author's  death.  Thetfe  decisions 
were  quoted  in  the  manuscript  by  their  dates ;  but  as  they  are  now 
printed,  it  was  thought  proper  to  refer  to  them  as  marked  in  tkdt 
collection. 

A  few  original  deeds  are  mentioned  in  the  course  of  the  work. 
These  are  added  in  an  Appendix.  To  which  are  subjoined  an 
abstract  of  the  late  act  of  Parliament  concerning  entails,  and  some 
clauses  of  the  statutes  relative  to  the  personal  estates  of  bankrupts, 
and  to  the  Court  of  Justiciary,  which  have  passed  since  the  Au- 
thor's death. 

The  Editor  takes  this  opportunity  of  returning  his  grateful 
thanks  to  the  gentlemen  who  so  obligingly  took  the  trouble  to  re- 
vise the  manuscript  copy  of  the  text  if  this  work  shall  be  of  any 
use,  it  is  to  them  the  public  is  indebted  for  it 

It  is  hoped  the  reaaer  will  excuse  any  small  inaccuracies  he  may 
meet  with,  as  it  is  impossible  to  avoid  them  in  a  posthumous  work, 
unless  the  Editor  assume  a  greater  liberty  than  belongs  to  him. 


Note  by  Alsx.  Fraseb  Tytler,  Esq.  (now  Lord  WooDHOustiLEB,) 
upon  the  Second  Edition  of  which  he  was  Editor. 

In  this  Second  Edition,  it  is  hop&A  tfi«  Wotk  id  rendered  more 
uiefii],  by  a  inuoh  ampler  Index jUiid  by  the  itdditidff  df  A  Running 
Matgiu)  containing,  ine  beads  of  tficfa  Sectiotl.  Sfotiv  Notes  Htb 
likewise  added^  rderring  to  the  lifter  dddSiotiS  of  ffle  SttpTelttti 
Court,  both  where  these  confirm,  Md  #h^6  they  diffef  ftotti  the 
principles  laid  down  in  the  Text. 

A.  F.  T. 
Edinburgh,  I2th  Naoember  1784. 


ADVERTISEMENT  TO  THE  FOURTH  EDITION. 

The  high  estimation  in  which  the  following  Work  has  ever  been 
held,  as  an  authority  in  the  Law  of  Scotland,  is  well  known  to  the 
Profession.  But,  since  its  first  publication  in  1773,  the  many  al- 
terations which  have  necessarily  taken  place  in  the  system,  render 
Mr  Erskine's  Institute  a  much  less  satisfactory  and  secure  guide 
to  the  student  or  practitioner  than  originally.  It  is  the  object  of 
the  present  Edition  to  remedy  these  imperfections,  without  dimi* 
nishmg  the  authority  of  the  principal  work.  Accordingly,  the 
Editor  has  been  careful  to  preserve  the  original  Text  without  alte- 
ration ;  while,  in  the  Notes,  he  has  adverted  to  every  material  cir- 
cumstance in  which  our  law  or  practice  has,  since  the  days  of  Mr 
Erskine,  been  modified  or  affected  by  special  Statute,  by  Acts  of 
Sederunt,  or  by  the  Decisions  of  the  Supreme  Court. 

The  present  undertaking  appeared  to  argue  so  much  presump- 
tion, and  was  found  upon  trial  to  be  so  difficult  in  the  execution, 
that  the  Editor  would  probably  have  abandoned  the  task  in  despair, 
had  he  not  occasionally  obtained  access  to  superior  information, 
which  he  is  proud  to  acknowledge  with  respectful  gratitude. 

The  concluding  title  of  the  Institute,  '^  On  Crimes,'*  being  com- 
prised by  Mr  Erskine  in  a  very  small  compass,  and  the  late  publi- 
cation of  Professor  Hume  having  nearly  exhausted  all  that  could 
be  said  upon  that  department  of  Scottish  Jurisprudence,  little  more 
remained  than  to  make  such  annotations  as  appeared  to  be  called 
for  by  subsequent  entries  in  the  criminal  record.  For  that  purpose^ 
the  Editor  has  carefully  searched  the  Books  of  Adjournal ;  and  he  is 
not  aware  that  any  entry  of  importance,  since  the  date  of  Mr  Hume's 
valuable  work,  has  been  overlooked. 

In  the  Appendix  are  inserted  several  late  Statutes,  of  general  ap- 
plication, and  of  frequent  occurrence,  together  with  such  of  the 
Itanding  Orders  of  the  House  of  Lords  as  seemed  most  likely  to 
facilitate  the  practice  of  business  before  that  most  Honourable 
House. 

J.  GILLON. 


Edinburgh, 
Jan.  31.  1805 
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ADVERTISEMENT  TO  THE  FIFTH  EDITION. 

This  Fifth  Edition  has  passed  through  the  press  under  the  super- 
intendence of  the  Editor  of  the  Dictionary  of  Decisions,  4to. 

While  the  former  mode  of  reference  to  the  cases  is  retained,  they 
are  likewise  referred  to  according  to  their  distribution  in  that  Dic- 
tionary. 

The  Notes  of  the  fourth  edition  are  reprinted,  with  such  altera- 
tions merely  as  obvious  mistakes  rendered  necessary,  and  such  ad- 
ditions as  happened  to  occur  to  the  recollection  of  the  Editor  whil^ 
reading  the  proof  sheets ;  for,  as  the  former  edition  was  exhausted, 
and  it  was  necessary  that  this  one  should  be  prepared  in  the  course 
of  a  few  months,  it  was  not  his  object,  nor^was  there  time,  to  at-> 
tempt  premeditated  improvements. 

W.  M.  M. 

November  12.  1811. 
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NOTE  of  ABBREVIATIONS,  and  of  the  manner  of  referring 

to  Authorities. 


Actof  Sed. 
Beg.  Maj* 
Q.  Attach. 
Leg.  Burg. 
St.  1.  Bob.  I. 

Or. 

Hap.  Min.  Pr. 


St. 


Bankt. 


Acts  of  Sederunt  of  the  JSession,  edition  1790. 

Books  oiBegiam  Mc^estatem. 

Qucniam  Attachiamenta. 

Leges  Burgarum. 

Statuta  prima  Boberti  primi  ;  and  so  of  the  other  sta- 
tutes in  Skene's  collection. 

Su*  Thomas  Craig  JDefeadie^  quoted  according  to  the 
edition  Yl^%fdt. 

Sir  Thomas  Hope^s  Minor  Practics,  sometimes  by  page 
and  section,  sometimes  only  by  section,  of  edition 
1726,  Sw. 

Vise.  Stair's  Institutions,  by  book,  title,  and  section, 
of  edition  17^9* 

Lord  Bankton's  Institute,  by  the  book,  title,  and  sec« 
tion. 


ruri. 

GUm; 

/v.  Pofc. 

Hare. 
Dcdr. 

Br. 

■ 

Xame$y 
Kcmee^Bem. 
iCoMea^  Set. . 


Printed  collections  of  decisions  observed 

by  Lord  Dirleton,  from  Dec.  1665  to^ 

June  l677f 
by  President  Gilraonr,  from  July  I66I 

to  July  1666, 
by  President  Falconer,   from  Novem- 
ber 1681  to  January  1«66, 
by  Lord  Hareanse,  from  1681  to  1691, 
by  Presid^it  Dalryuple,    from    June 

1698  to  Jmie  17^0, 
by  Mr  Alexander  Bruce,  from  Nov. 

1714  to  Jnly  1715, 
by  Lord  Kames,  horn  'Sim.  1716  to 

Feb.  1728,  >       u      c 

c.       by  Lord   Kames,  from  Fab.  1730  to  I  "^^^^^'^ 

June  1752,  "  *^^  ^^«- 


Referred 
to  by  the 


^ec.  by  Lord  Kames,  from  Feb.  1752  to 

.  Nov.  1768, 

by  Lord  Kilkerran,  from  1738  to  1752, 

by  Mr  Ale^mnder  Home,  from  Nov. 
1735  to  July  1744, 

by  Mr  David  Falconer,  in  2  vols,  from 
Nov.  1744  to  Dec.  1751, 
Fac.  CM.  i.  ii.  iii,  &c.  denotes  the  Decisions  collected  by  ap- 
pointment of  the  Faculty,  which  com- 
mence  in  1752, 


Km. 

Clerk  Hame^ 
Fqlc.  i.  or  iL 


sion. 


[    «i     ] 


JPoUHt, 

Jhmet 

Stair, 

Forbes, 

Edg. 

Baff. 


Hadf^ 

Bop.  Maj.  Pr. 
Corf. 

JForbes,  MS. 
Br.  MS. 

Tinw. 


Steu.  Ans. 

Skene, 
Mack. 

Mack.  Obe. 


Mack. 


Referred  to 
by  the  date 
of  the  deci- 
sion and  the 
pursuer^s 
name. 


by  Sir  Robert  Spottiswoode, 

hy  Lord  Fountainhall,  in  2  vols,  from 

June  1628  to  July  I712, 
by  Lord  Durie,  from  July  1621  to 

July  1642, 
by  Lwd  Stair,  in  2  vols,  from  June 

1661  to  July  1681, 
by  Professor  Forbes,  fix>m  Feb.  1705 

to  Nov.  171s, 
by  Mr  £dgar,  from  Jan.  1724  to  July 

1725, 

by  Sir  James  Balfour,  referred  to  by  the  page  and 
section. 

Manuscript  collections  of  decisions. observed ' 

by  the  Earl  of  Hadinton. 

by  Sir  Thomas  Hope. 

by  Lord  Gosford. 

by  Mr  WiUiam  Forbes. 

by  Mr  Alexander  Bruce,  from  June  I7I6  to  Jan. 
1717f  (afterwards  printed). 

by  Lord  Tinw^ld. 
N.  B.  The  cases  referred  to  as  in  these  MSS.  which  are 
in  the  Library  of  the  Faculty  of  Advocates,  (ex- 
cept Lord  Tinwald's,  which  has  not  h&&a  pre- 
served,) will  now  be  found  printed  in  the  Dic- 
tionary of  Decisions,  4to. 

Sir  James  Steuart's  Answers  to  Lord  Dirleton's 
Doubts. 

Sir  John  Skene,  De  verborum  s^fn^tcaiume. 

Sir  George  Mackenzie's  Institutions,  referred  to  by 
the  book,  title,  and  section. 

Sir  George  Mackenzie's  Observations  on  the  acts  of 
parliament. 

Sir  Greorge  Mackenzie's  Treatise  on  the  Criminal 
law,  referred  to  by  the  part,  title,  and  section. 


The  decisions  fit)m  1621  to  1713f  referred  to  by  the  date  of  the  decision  and^ 
the  pursuer's  name,  without  any  distinguishing  mark,  are  to  be  found  in  the 
printed  collections  by  Lord  Durie,  Viscount  Stair,  or  Mr  Forbes. 

The  "decisions  after  I7]  9»  which  are  neither  to  be  found  in  any  printed  col- 
lection, nor  in  the  Dictionary  of  Decisions,  were  observed  by  the  author. 

The  acts  of  parliament  before  the  reign  of  James  VII.,  are  quoted  by  the 
year  of  God,  and  the  number  of  the  act. 

The  quotations  fi^m  the  Code  of  the  Roman  law  are  marked  in  the  usual  way 
by  the  letter  C    Those  from  the  Pandects  have  no  distinguishing  letter. 

The  references  from  one  part  of  this  work  to  another,  are  marked  by  the  book, 
title,  and  section ;  but  if  the  reference  is  from  one  part  of  the  same  book  to 
another,  then  it  is  marked  only  by  the  title  and  section. 
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TITLE   I. 
()f  Laws  in  general. 

THE  word  law  is  frequently  made  use  of,  both  by  divines  and         Book  I. 
philosophers^  in  a  large  acceptation,  to  express  the  settled     }^^^y^^ 
method  of  Grod's  providence,  by  which  he  preserves  the  order  of     siv^'aswdfas 
the  material  world  in  such  a  manner,  that  nothing  in  it  may  de-     more  limited 
viate  from^  that  uniform  course  which  he  has  appointed  for  it ;  and     signification. 
as  brute  matter  is  merely  passive,  without  the  least  degree  of 
choice  upon  its  part,  these  laws  are  inviolably  observed  in  the  ma- 
terial creation,  every  part  of  which  continues  to  act,  immutably^ 
according  to  the  rules  that  were  from  the  beginning  prescribed  to 
it  by  infinite  wisdom.     Thus,  philosophers  have  given  the  ap- 
pellation of  law  to  that  motion  which  incessantly  pervades  and 
agitates  the  universe,  and  is  ever  changing  the  form  and  substance 
of  things,  dissolving  some,  and  rabing  others,  as  from  their  ashes, 
to  fill  up  the  void ;  yet  so  that,  amidst  all  the  fluctuations  by 
which  particular  things  are  affected,  the  universe  is  still  preserved 
without  diminution  ;  Gramna^  Dejure  nat.     Thus  also  they  speak 
of  the  laws  of  fluids,  of  gravitation,  ^c. ;  and  the  word  is  used  in 
this  sense  in  several  passages  of  the  sacred  writings ;  in  the  book 
of  Job,  and  in  Prov.  viii.  29.,  where  God  is  said  to  have  given  his 
law  to  the  seas,  thiEit  they  should  not  pass  his  commandment     But 
law^  in  the  strict  meaning  of  the  word,  is  peculiar  to  intelligent 
beings,  endued  with  consciousness  and  liberty  of  will ' ;  who,  con- 
VOL.  I.  A  sequently, 

^  Indeed,  in  any  other  sense,  it  may  perhaps  rather  be  regarded  as  a  mere  meta* 
phorical  sort  of  expression,  for  which,  in  strictness,  some  dinerent  and  possibly  more 
apprc^riate  term  may  be  substituted.  Professor  Christian  has  made  a  similar  remark 
on  an  analogous  passage  in  Blackstone's  Commentaries.— <<  When  we  apply,"  says  he, 
**  the  word  Imw  to  motion,  matter,  or  tke  works  of  nature  or  of  art,  we  shall  find, 
**•  in  every  case,  that,  with  equal  or  greater  propriety  and  perspicuity,  we  might  have 
**  used  the  words  qtialiiy^  property^  or  pectdiarity.  We  say,  that  it  is  a  law  of  motion, 
*'  that  a  body  put  in  motion  in  vacuo  must  for  ever  go  forward  in  a  straight  line  with 
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sequentlj,  have  an  inward  power  of  acting  and  forbearing,  and  by 
disregarding  the  prescriptions  of  the  law,  contract  guilt,  and  render 
themselves  obnoxious  to  punishment  In  this  restricted  meaning,. 
God  directs  his  laws,  either  to  pure  spirits,  or  to  the  human  race. 
But  as  the  law  of  pure  spirits  has  no  immediate  relation  to  the 
conduct  of  man,  nor  indeed  falls  within  the  reach  of  human  capa- 
city, the  subject  of  this  treatise  is  to  be  confined  to  laws  which  are 
prescribed  to  mankind. 

2.  LaWf  even  when  it  is  thuft  limited,  is  an  equivocal  word,  some- 
times denoting  the  science  which  teacheth  what  things  are  or  are 
not  justi  styled  by  the  'Romans  Jurisprudentia ;  and  sometimes  what 
is  cotitilnM  in  that  tcience  j  or,  in  other  wof!dS|  the  particiiliir  rules 
to  which  the  science  is  applied.  In  this  last  acceptation,  law  may 
be  defined,  the  command  of  a  sovereign,  containing  a  common 
rule  of  life  for  bis  subjects,  and  obliging  them  to  obedience.  By  a 
sovereign  is  understood  the  supreme  power,  whether  it  be  lodged 
in  the  hands  of  one  or  of  many. 

3.  Laws  must  be  directed  to  those  alone  whom  the  lawgiver  has 
a  right  to  command ;  for  the  obligation  to  obey,  on  the  part  of  the 
person  commanded,  can  have  no  other  foundation  than  his  depen- 
dence on  the  lawgiver,  and  the  lawgiver's  just  power  of  directing  his 
actions.  That  cannot  be  &  rule  of  life  which  is  impossible  or  unin- 
telligible, or  of  which  one  cannot  be  assured  whether  it  be  truly 
commanded.  The  thing  prescribed  as  a  law,  therefore,  must  be  in 
itself  possible  to  be  performed  ;  it  must  be  so  distinctly  exhibited, 
as  to  convey  a  precis^  knowledge  of  its  meaning  to  those  who  are 
to  be  bound  by  it ;  and  it  must  be  notified  to  them  in  such  a  way, 
as  they  may  know  it  to  be  the  will  of  their  sovereign.  As  the  end 
of  law  is  an  equal  distribution  of  justice,  on  which  the  happiness 
of  every  society  depends,  all  laws  ought  to  be  in  themselves  just. 
This  character  is  inseparable  from  the  laws  of  God,  who  is  Justice 
itself;  and  human  laws,  when  they  prescribe  any  thing  repugnant 
to  natural  justice,  have  no  coercive  force  * . 

4.  Justice 

'<  Ihe  asufie  velocity  ;--*tfaat  it  is  a  law  of  Aal^ire,  that  particles  of  matter  shall  attract 
**  each  other,  with  a  force  that  varies  inversely  as  the  square  of  the  distance  from  eadi 
*^  other  $ — and  mathematicians  say,  that  6l  series  of  numbers  observes  a  certain  law, 
^  when  each  subsequent  term  bears  a  certain  relation  or  proportion  to  the  preceding 
^  term ; — ^but  in  all  diese  instances,  we  nii^t  as  wdl  have  used  the  wc»'d  jprcperty 
*^  or  quality^  it  being  as  much  the  propeHy  of  all  matter  to  move  in  a  straight  line,  or 
*<  to  gravitate,  as  it  is  to  be  solid  or  extended ;  and  when  we  say  that  it  is  the  law  of 
**  a  series  that  each  term  is  the  smiare,  or  sqnare  root  of  the  preceding  term,  we 
<<  mean  nodhing  more  &an  that  such  is  its  property  or  peculiarity.  And  die  word 
*<  Lttm  is  used  in  dii%  soise  in  those  cases  only  whidi  are  sanctioned  by  usage ;  as  it 
*<  would  be  thought  a  harsh  e^qpression  to  say,  that  it  is  a  law  that  snow  should  be 
«<  white;  or  that  fire  should  bum,**— 1.  BlacksL  89.  Note  L 

The  truth  is,  as  the  same  authority  goes  on  to  observe,  <<^en  law  is  applied  to  any 
^  other  object  than  men,  it  ceases  to  oontain  two  of  its  essential  iqgreiient  ideas,  via. 
^  disobedience  and  punishmenL**  Or,  as  our  own  author  himself  expresses  it,  [infra^ 
5  11.^./.^  "  Creatures  which  are  nierdv  sensitive  have  no  faculties  which  can  be  in- 
'<  fluencea  by  motives  above  sense :  They  act  from  necessity^  and  so  are  incapable  of 
<*  pioper  obedience^  nor  consequently  of  the  obligations  of  Law." 

^  It  is  in  the  same  spirit  laid  down  by  Blackstone,  in  -  general  tenns,  Aat  *^  the 
<<  law  of  nature  being  coeval  with  mankind,  and  dictated  by  God  himself,  is  of  course 
<<  superior  in  obligation  to  any  other.  It  is  binding  over  all  the  globe,  in  all  coun* 
<<  tries,  and  at  all  times ;  no  human  laws  are  of  any  validitv  if  contrary  to  ibis ;  and 
^<  such  of  them  as  are  valid,  derive  all  their  force  and  all  their  authority,  mediately  or 
*'  immediately,  from  this  original.**  (I.  Blackst  41.)  And  as  is  noticed  by  Professor 
Christian,  in  a  note  on  the  above  passa^ : — *<  Lord  ChiefJnstice  Hobart  has  also 
<*  advanced,  that  even  an  Act  of  Parliament  made  against  natural  justice,  as  to  make 
<<  a  man  a  judge  in  his  own  cause,  is  void  in  itself,  for  jara  natttne  mmt  immutabiliay  , 
"  and  thqr  are  leges  legum.^^    (Hob.  87.) 
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4.  Justice,  when  it  is  ascribed,  not  to  laws,  but  to  persons,  con- 
isists  in  the  conformity  of  one's  actions  to  law.  Ulpian,  indeed, 
copying  after  the  stoic  philosophy,  has  defined  it  to  be,  a  constant 
and  uniform  disposition  of  mind  to  give  every  man  his  due,  L.  10. 
pr.  De  just,  et  iur.  But  though  this  definition  may  pass  without 
censure  from  the  pen  of  a  divine  or  a  moralist,  who  considers  per- 
sons according  to  the  judgment  of  Grod,  not  merely  by  their  ac* 
tions,  but  by  the  inward  springs  which  move  to  action,  yet  human 
tribunals  cannot  judge  by  the  affecticms  of  the  mind.  If  a  man  act 
conformably  to  law,  he  must  be  accounted  just,  whatever  his  mo- 
tives to  action  may  have  been.  On  the  contrary,  if  one  fail  to 
make  good  his  engagements  in  any  matter  of  civil  right,  ex.  gr.  to 
discharge  his  debts ;  though  this  may  have  been  owing  to  unavoid- 
able misfortune,  yet  he  is  in  the  judgment  of  law  unjust,  and  there- 
fore subjected  to  imprisonment,  or  such  other  penalty  as  the  law 
has  inflicted  on  that  constructive  transgression. 

5.  When  laws  have  a  tendency  to  promote  the  real  happiness 
of  the  subjects,  that  &1one  creates  an  obligation  to  obedience,  call- 
ed by  Heineccius,  and  other  writers,  the  internal  obligation  of  law. 
This,  however,  would  be  insufficient  of  itself  for  enforcing  obe- 
dience, if  these  laws  were  not  also  guarded  by  a  commination  of 
some  punishment  or  evil  which  is  not  the  natural  consequence  of  the 
transgression.  That  part  of  the  law  which  inflicts  the  punishment 
upon  disobedience  is  called  its  sanction^  from  sancire^  <<  to  con- 
firm," because  it  is  that  which  gives  the  enactment  full  force  and 
authority,  and  chiefly  preserves  it  from  being  violated  by  perverse 
men,  who  would  disregard  the  true  grounds  of  obedience.  Hence 
it  ibliows,  that  a  sanction,  though  it  should  not  be  expressed  in 
tl)e  law,  is  implied ;  so  that  the  magistrate  or  judge  to  whom  the 
execution  of  the  law  is  committed  may  inflict  a  punishment  on 
the  transgressor,  greater  or  less,  according  to  the  demerit  of  the 

offence. 

<<  With  de&iieiice  to  these  high  authorities,'*  however,  the  Prc^essor  continues,  *<  I 
<<  should  conceive,  that  in  no  case  whatever  can  a  judge  oppose  his  own  opinion  and  ay- 
^  thori^  to  the  clear  will  and  declaration  of  the  legislature.  His  province  is  to  interpret 
**  and  obey  the  mandates  of  the  supreme  power  of  the  state.  And  if  an  act  of  Parliament, 
<<  if  we  could  suppose  such  a  case,  should,  like  the  edict  of  Herod,  command  all  the 
<<  children  under  a  certain  age  to  be  sliun,  the  judge  ousht  to  resim  his  office  rather 
<<  than  be  auxiliary  to  its  execution ;  but  it  could  only  be  declared  void  by  the  same 
<«  legislative  power  by  which  it  was  ordained.  If  the  judicial  power  were  competent 
^  to  decide,  that  an  act  of  Parliament  was  void  because  it  was  contrary  to  natural 
'  ^  justice,  upon  an  appeal  to  the  House  of  Lords  this  inconsistencv  would  be  the 
^  consequence,  that  as  judges  they  must  declare  void,  what  as  legislators  they  had 
**  enacted  should  be  valid.'*    (1.  BlacksL  41.  Note  3.) 

This  commentary  is  founded  perhaps  on  rather  too  literal  an  interpretation  of 
the  text  For  that  neither  Blackstone  nor  our  Author  differed  essentially  in 
their  jpeai  meaning,  and  with  referemce  to  its  praotjoal  aj^lication,  from  the  senti- 
ments of  the  learned  Annotator,  appears  distinctly  from  what  both  of  them  after- 
wards lay  down  in  the  context.  Tlius,  Blackstone  says,  "  If  the  Parliament  will 
•*  positively  enact  a  thing  which  is  unreasonable,  I  know  of  no  power  in  the  ordi- 
**  nary  forms  of  die  Constitution  diat  is  vested  with  authority  to  control  it :  and 
*^  the  examples  uauaUy  alleged  in  siyiport  of  this  sense  of  the  rule  do  none  of 
*^  them  prove,  that  where  the  main  object  of  a  statute  is  unreasonable,  the  judges 
*'  are  at  liberty  to  reject  it ;  for  that  were  to  set  the  judicial  power  above  that  of  me 
**  legislature,  which  would  be  subversive  of  all  government" — "  There  is  no  court 
<«  that  has  power  to  defeat  the  intent  of  the  Le^slature,  when  couched  in  such  evident 
**  and  egress  words,  as  leave  no  doqbt  whether  it  was  the  intent  of  the  Legislature  or 
/<  no."  (1.  Blackst  91.)  So  also  Erskine,  {infra^  h.  t.  §  50.)  "  Where  the  words  of 
*^  a  statute  are  incapable  of  a  double  meaning,  they  must  be  explained  in  that  only 
*^  sense  which  they  can  bear,  whatever  hardship  this  may  draw  after  it  By  the  pre- 
«<  cise  words  in  which  the  statute  is  conceived,  every  interpretation  is  excluded,  except 
<*Jbhat  which  necessarily  arises  from  the  words  themselves ;  and  a  judge  who  should, 
•^  under  the  pretence  of  equity,  explain  a  law  in  a  sense  inconsistent  with  the  words, 
**  would  assume  the  character  of  a  lawgiver,  rather  than  that  of  a  judge." 
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offence.  This  doctrine  seems  to  be  admitted  by  all  writerS)  even 
by  Hobbes,  Lib.  14.  De  cive^  §  8. ;  and  is  taken  for  granted  in  se« 
veral  of  our  statutes,  enjoining  certain  things  to  be  done  for  the 
police  of  the  country,  in  which,  though  no  special  penalty  is  an- 
nexed to  the  enactment,  it  is  recommended  to  the  Judge  to  see 
the  law  carried  into  execution,  1661,  c.  41.  &c. ;  and  how  this  can 
be  done  effectually,  without  punishing  the  breach  of  the  law,  is 
hard  to  imagine. 

6.  Under  the  sanction  of  the  law  may  be  also  included  that  part 
of  it  which  proposes  rewards  as  encouragements  to  obedience. 
Cumberland,  C.  5,  De  leg.  not.  §  40,  maintains,  that  this  is  the  chief 
and  most  proper  sanction  of  a  law.  But  his  reasoning  appears  too 
subtile,  and  it  is  certain  that  this  species  of  sanction  is  but  little  in 
the  power  of  earthly  lawgivers.  No  state  can  possibly  furnish  out 
a  stock  sufficient  for  rewarding  all  who  may  live  in  a  due  observance 
of  the  laws  :  it  is  God  alone,  who  can  not  only  inflict  the  severest 
pains  upon  transgressors,  but  also,  from  the  inexhaustible  treasures 
of  his  power  and  goodness,  animate  his  creatures  to  obedience  by 
the  highest  rewards. 

7.  Law  is  divided  into  the  law  of  nature^  the  law  of  nations^  and 
civil  or  municipal  law.  The  law  of  nature  may  be  defined,  after 
Grotius,  the  dictate  of  reason,  by  which  we  discover  whether  an 
action  be  morally  good  or  evil,  by  its  agreement  or  disagreement 
with  the  rational  and  social  nature  of  man.  That  there  is  such  a 
law,  cannot  be  denied,  without  denying  the  essential  attributes  of 
the  Deity.  Man  is  endued  by  his  Creator  with  intellectual  facul- 
ties, capable  of  distinguishing  between  truth  and  error,  between 
real  and  apparent  happiness ;  and  with  a  power,  either  of  acting, 
imtnediately,  if  his  judgment  shall  so  direct  him,  or  of  suspending 
the  execution  of  his  purposes,  in  cases  which  require  deliberation^ 
till  he  shall,  by  a  thorough  examination,  be  satisfied  of  their  recti- 
tude. The  infinitely  wise  and  good  God  hath  not  thus  enlighten- 
ed the  soul  of  man,  merely  to  enable  him,  by  an  abuse  of  his  un- 
derstanding, to  range  more  expertly,  and  with  greater  success,  in 
the  paths  of  violence  and  oppression,  without  being  accountable 
for  his  wickedness.  God  necessarily  wills  what  is  just  and  good  ; 
and  that  divine  will  which  we  are  capable  of  discerning  by  natural 
light,  truly  constitutes  a  law  to  us.  The  law  of  nature,  therefore, 
has  the  God  of  nature  for  its  author ;  and  it  is  not  made  known  to 
us  by  any  formal  or  external  notification  of  his  will,  but  is  impress- 
ed on  our  minds  by  the  internal  suggestion  of  reason  ;  and  is 
therefore  elegantly  said  by  St  Paul  to  be  written  by  God  upon  the 
heart  of  every  one  of  us. 

8.  The  law  of  nature  hath  for  its  objects,  God^  our  neighbour, 
and  ourselves,  according  to  Tully,  Tusc.  QtuesL  L.  1.  C.  26.  Its 
duties  are  known  by  attending  to  the  relations  in  which  man  stands 
to  his  Creator,  to  his  fellow-creatures  of  mankind,  and  to  the  other 
beings  that  surround  him,  and  by  considering  the  nature  and  frame 
of  the  human  constitution.  Thus,  the  essential  reason  of  things 
teaches  us  to  reverence  and  obey  God,  who,  as  our  Creator  and 
Preserver,  hath  the  highest  title  to  our  worship  and  obedience  ;  to 
honour  and  obey  our  parents,  to  whom,  under  God,  we  owe  our 
being ;  to  adhere  strictly  to  our  obligations  and  engagements ;  to 
perform  all  the  friendly  offices  we  can  to  those  with  wnom  nature 
hath  intended  that  we  should  live  together  in  a  state  of  society,  as 
mutual  helps  to  one  another  j  to  do  to  them  whatever  we  might 

reasonably 
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reasonably  expect  they  should  do  to  us  in  the  like  circumstances ; 
to  take  a  proper  care  of  our  own  preservation ;  to  restrain  our  na- 
tural passions  and  appetites  within  due  bounds ;  and  to  cultivate 
and  improve  our  faculties  to  the  utmost  of  our  power,  ^c. 

9.  As  a  necessary  consequence  of  this,  the  law  of  nature  lays  an 
indispensable  obligation  to  obedience  on  the  whole  human  race, 
who  have  the  exercise  of  their  reason,  without  exception  ;  for  all 
men  are  alike  subject  to  the  command  of  their  Maker,  and  the 
frame  of  the  human  constitution  is  the  same  in  every  individual. 
As  that  constitution,  therefore,  and  the  relations  of  men  to  other 
beings,  must  always  continue  what  God  at  first  made  them,  the 
duties  of  natural  law  must  also  be  of  unchangeable  obligation. 
*^  It  is  not  therefore  one  law  in  Rome,  and  another  in  Athens ;  one 
^  to-day,  and  another  to-morrow  ;  but  it  is  ever  the  same,  exerting 
^  «its  obligatory  force  over  all  nations,  and  throughout  all  ages  ;"  as 
Cicero  expresses  himself  in  a  beautiful  fragment  preserved  by  Lac- 
tantius.  Lib.  6.  C.  8. 

10.  The  observance  of  the  law  of  nature  is  strongly  enforced  by 
that  faculty  of  the  mind  called  conscience^  by  which  we  are  not  only 
informed  of  what  we  ought  to  do,  but  enabled  to  turn  our  eyes  in- 
ward upon  ourselves,  and  after  recollecting  and  examining  our  past 
actions  by  the  test  of  reason,  to  pass  judgment,  either  approving  or 
condemning  them.  The  terrors  which  take  fast  hold  of  wicked 
men  upon  a  sense  of  their  guilt,  though  they  should  be  placed  be- 
yond the  reach  of  human  censure,  or  concealed  from  the  view  of 
their  fellow-creatures,  clearly  prove  their  knowledge,  not  only  of 
the  law  itself,  but  of  its  being  fenced  with  the  heaviest  penalties. 
On  the  other  hand,  that  inward  serenity  of  mind,  on  the  reflection 
of  having  led  a  virtuous  life,  or  of  having  performed  any  act  of  dis- 
interested justice,  humanity,  or  self-denial,  is  the  reward  which  God 
hath  been  pleased  to  bestow,  even  in  this  life,  upon  those  who  give 
a  willing  obedience  to  his  law. 

11.  The  Romans  have,  with  great  impropriety,  ascribed  this  law 
to  the  brute  part  of  the  creation,  L.  1.  §  3.  Dejust.  etjur.  Creatures 
which  are  merely  sensitive,  have  no  faculties  which  can  be  influen- 
ced by  motives  above  sense  :  They  act  from  necessity,  and  so  are 
not  capable  of  proper  obedience,  nor  consequently  of  the  obligations 
of  law.  On  this  account  also,  infants  before  they  have  attained  the 
use  of  reason,  and  idiots,  wlio  either  never  had  reason,  or  have  lost 
the  use  of  it,  are  not  to  be  accounted  moral  agents,  or  subjected  to 
punishment  as  transgressors ;  for  where  there  is  no  law,  there  can 
be  no  transgression. 

12.  Writers  divide  the  law  of  nature  into  the  primary  and  the 
secondary.  The  primary  is  that  which  regards  men,  simply  con- 
sidered, or  in  their  state  of  nature,  previous  to  any  human  act  or 
establishment  To  this  branch  of  the  division,  the  instances  already 
given  of  natural  law  may  be  applied.  The  secondary  respects  men 
as  they  are  formed  into  several  distinct  and  independent  states ;  and 
it  arises  from  the  nature  of  society,  and  from  the  necessities  of 
mankind  as  members  of  it.  Because  this  sort  can  have  no  room 
till  men  be  placed  in  particular  circumstances,  Puffendorf,  and 
some  writers  after  him,  have  chosen  to  call  it  the  hypothetical  law  of 
nature. 

13.  From  this  secondary  law  of  nature  the  right  of  property 
hath  arisen.  By  the  first  or  original  law,  all  things  were  common : 
The  few  who  inhabited  the  earth  were,  for  some  time  after  the  crea- 
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lion,  served  abundantly  with  such  of  its  fruits  as  sprang  up  without 
culture  or  industry,  so  that  no  person  needed  to  take  possession  of 
more  than  served  his  present  necessities.  But  as  men  multiplied^ 
experience  soon  taughtj  that  society  could  not  long  subsist  if  this 
commonuse  of  things  continued:  A  right  of  property  was  there- 
fore established)  whereby  every  man  had  a  certain  portion  of  ground 
appropriated  to  him,  which  he  might  hold  for  ever,  if  he  did  not 
himself  abandoii  it,  or  transfer  it  to  another.  From  hence  hath 
proceeded  that  mutual  intercourse  among  men,  which  branches  out 
into  the. contracts  of  barter,  sale,  hire,  loan,  and  most  of  the  others 
mentioned  in  laW'^books.  It  is  evident  that  this  secondary  law  is 
derived  by  necessary  consequence  from  the  primary  ;  and  that  it  is 
nothing  mpire  in  effect  than,  the  first  and  most  obvious  principles  of 
natural  law  applied' to  the  state  of*  civil  society  :  For  civil  govern- 
ment is  so  far  from*  destroying  the  essential  relations  of  men  and 
things,  that  it  enables  us  to^discharge  the  duties  of  that  primary  law 
to  one  another,  with  greater  advantage  to  the  community; 

14.  The  law  of  nations,  in  its  proper  sense,  is  that  which  compri- 
ses in.  it  all  the  duties  which  one  independent  state  or  body-politic 
owies  to  another.  Both  the  law  of  nature  and  of  nations  derive  their 
iioercive  power  from  reason  alone,  and  so  both  may  be  justly  said 
tO' be  prescribed  by  God  himself:  For  as  independent  nations  riiay 
6e  considered  with  respect  to  each  other  as  so  many  political  per- 
sons'in  a«  state  of  equality  among  themselves,  the  same  duties  which 
nature  has  laid  oh  mdividuals;  must  be  also  binding  upon  states  in 
their  mutual  intercourse  i  That,  therefore,  which  is  the  law  of  na- 
ture when  applied  to-  men  considered  in  their  first  condition,  is 
truly  the  law  of  nations  when  applied  to  two  or  more  independent 
kingdoms.  Hence  Mr  Hobbes,  not  improperly,  divides  the  law  of 
nature  into  the  natural  law  of  men,  and  the  natural  law  of  states ; 
which  last  is,  in  other  words,  the  law  of  nations.  Under  this  law 
may  be  classed  the  rights  of  war,  the  security  of  ambassadors,  the 
obligations  arising  from  treaties,  ^c. 

15.  But  the  Jlaw' of  nations  is  frequently  understood  in  a  very  dif--^ 
ferent  sense;  It  is  made  to  signify  those  rules  that  are  generally 
received  by  sovereign  powers  for  nxing  the  order  of  their  mutual 
correspondence,  whether  in  times  of  war  or  of  peace ;  ejc.  gr.  the 
forhi  of  declaring  war  previous  to  any  acts  of  hostility ;  the  re- 
gulatiotis  relating  to  reprisals,  to  contraband  goods  found  aboard 
neutral  ships,  to  the  exchange  of  prisoners,  and  to  suspensions  of 
arms  or  negociatiohs  of  peace ;  the  ceremonial  of  receiving  and 
entertaining  ambassadors ;  the  privileges  indulged  to  their  servants 
and  domestics,  ^c.  But  these  rules  make  no  part  of  the  law  of  na- 
tions in  its  proper  acceptation  ;  for  they  are  arbitrary,  and  may,  with- 
out violating  the  law  of  nature,  be  changed  for  others  equally  agree^ 
able  to  right  reason.  If  therefore  they  are  to  be  accounted  laws, 
they  ought  to  be  thrown  into  the  class  of  positive,  which  derive 
their  sole  authority,  either  from  express  treaties,  or  from  the  tacit 
agreement  of  nations,  and.whereof  the  obligation  can  last  no  long- 
er than  the  agreement  on  which  it  is  grounded.  And,  in  fact,  se- 
veral of  those  rules,  where  they  have  been  established  merely  by 
usage,  without  express  stipulation,  are  frequently  altered  by  a  king* 
dom  or  state,  without  consulting  with,  or  giving  previous  notice  to, 
the  neijdibouring  powers. 

]  6.  There  are  certain  laws  of  nature  of  the  greatest  importance 
to  society,  the  observance  of  which  is  not  enforced  by  the  positive 
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Jaw  of  any  country  ;  either  because  they  consist  in  tlie  affections  of 
4;lie  rnind^  which  are  beyond  the  reach  of  earthly  judges ;  or  be- 
•cause  the  wisest  and  best-constituted  policy  cannot  settle  their 
^ineasures  a.nd  degrees  by  special  rules.     Of  this  sort  are  benevo- 
lence to  our  neighbours,  charity  to  the  poor,  protection  of  inno^ 
'^ence,  gratitude  for  benefits  received,  temperance,  ^c.     All  these 
are  left  entirely  to  the  conscience^  without  any  aid  fVom  human  pe^ 
oialties  ;  and  are  therefore  said  to  have  God  aJone  for  their  avenger. 
17.  The  law  of  nature,  of  which  God  is  the  author,  must  needs 
^e  perfect  in  its  kind.     Tlie  deprayity  of  men'^  minds,  however, 
«ften  leads  them  to  pervert  that  law  in  its  application  to  particular 
^Sj3s.     Hence  it  hath  become  necessary  for  the  supreme  power  in 
^U  civilized  states,  to  superadd  certain  rules  to  it  for  explaining  its 
true  extent,  where  that  appears  doubtful,  and  adapting  it  with  some 
4legree  of  precision  to  the  several  exigencies  of  the  state ;  that  so 
.^U  the  members  of  the  community,  instead  of  being  left  to  their 
own  partial  reasonings,  may  be  tied  down  by  a  set  of  laws  that 
:spei(k  the  s^me  uni^na  language  to  every  individual.    To  illus- 
trate this  by  an  ipa^Oce  pr  two ;  by  one  of  the  laws  of  nature,  fa- 
ihprs  are  bound  to  l^ave  at  their  death  some  part  at  least  of  their 
substance  to  their  children  ;  and  by  another^  every  man  has  a  right 
'to  dispose  of  his  pr^p^rty  to  whom  he  will :  That  neither  of  those 
Jaws  may  be  stratchipd  beyood  its  just  liniits,  it  is  highly  expedient 
that  special  rules  ti^^  prescribed^. for  fixing  the  particular  proportions 
of  the,  father's  estate!  which  he  is  disabled  from  leaving  to  strangers 
to  the  pr€^U!di<^  of  his  own  issi^e ;  that  so  every  member  of  the 
.$tate  may  be  taught  to  gW^  to  both  of  these  laws  their  due  weight 
iVgftin^  it  is  without  4pubt:  a  breach  of  the  kw  of  nature,  tp  take^  the 
.smallest  advaut^gfi^:Of  the.:sdlter*s  ii>ecj^(y4n  a  contract  of  sale: 
But  as  the  greaib^t  human I'^figacUy  ^i^npt  discover  whether  'the 
.^t^erh^th  dooeisp,  unle^^s  iji^lqo  .fer  as  oUtwarJl  circumstances  may 
tnake  it  presumable,  k.waS;high^  expedient  for  the  supreme  power 
to  fix  a  standard,  as  has  been  .{lone  by  most  states,  by  whicli  judges 
.might  preisume  whether  the  bargain  ^?s  fair  or  jiot. 

1:8.  Th^t  law  which  is  thus  sliperiadfleflitP-the  law  q£  ni^ture  by 
the  legislative  power  pf  any  spvereigji  st^te,  is  called  ciW,  and  some- 
times posUive^  pr  municipaL     0[t  hath  the  name  pf  civil,  because  ft 
is^eitacted.hy  a  cwitasy  pr  state.     It  is  styled  p9s,itive9  in  con  trad  is- 
tineliQil  ta:that  l^w  whi<^^  is  impres^d  on  us  by  nature  itself,  with- 
out :positi  vie  ^ns^tipent.     The  appellation  pf  nmnmpal  was,  in  the 
cffiginal  6cceptiitipi>  *if;the  ward  awp^g  the  j^owians,  proner  to 
fiuch  laws  as  obliged  q^nicijtita,  syx  dependent  states?  which,  though 
thoy  could  of  them'selvte  olftii^  no  right  of  legislation,  being  sub- 
J^t  to  the  B^oman  power,'j^^  hiB^d  ceJPt^iQ  magistrates  invested  with 
H  limited  ppwer  of  enacting  ia¥?9  th^t  were  binding  uppn  their  o^n 
community,  L.  21.  §  7.  L.  25.  Jid  munic. ;  L.  6.  De  decr^  ah  ord.fac. 
^Ul^  i^hat  woitdrha^th  by  degrees  been  drawn  to'  signify  also  laws 
enac^d  by*)V«reign  states'.  ;^/»  \ 

19.  The  rigljt  pf  legislatipii  is  vested  in  the  sovereign  alone,  or 
the  supreme  p^er  of  the  sfate  ;  for  nptife  other  but  the  supreme 
power  has  a  right  to  exact  pj^r  obedience^  No  independent  state 
om  subsist  wif^hOut  a  suprenie  poweji  oj  ^  right  of  commanding  in 
the  last  resprt;:4nd  supreme  power,  cannot  restrain  itself.  No 
enactment,  tHere&ref  ot  the  legislative  power  in  one  age,  can  fet- 
ter that  power Inany  succeeding  age ;  for  the  legislature  of  every 
.age^  as  it  has  the  unlimited  *i«)wer  of  mtt^mg  laws,  must  have  the 
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same  right  of  abrogating  or  altering  former  laws,  otherwise  it  would 
xrease  to  be  supreme  ;  and  from  hence  the  rule  arises,  Posteriara  dc'^ 
rogant  prioribus^  L.  4.  De  const,  princip.  Where  the  supreme  power 
resides  in  one  person,  as  in  an  absolute  monarchy,  the  sovereign  is 
the  only  lawgiver :  If  it  be  vested  jointly  in  the  king  and  the  states 
of  the  kingdom,  as  in  Britain,  the  people  cannot  be  bound  by  an 
enactment  in  which  the  king  and  the  states  do  not  concur.  A  na- 
tion subject  to  the  dominion  of  a  foreign  prince,  can  have  no 
supreme  power  within  itself;  and  consequently  no  right  of  legisla- 
tion, except  in  so  far  as  the  stat«  on  which  it  depends  has  granted  a 
permission,  L.  9.  De  leg.  Rhod.  Such  was  the  case  of  the  Roman 
^municipia^  and  other  tributary  kingdoms.  But  this  doctrine  cannot 
be  justly  applied  to  feudatory  kings  or  princes  ;  who,  though  they 
are  bound  to  do  homage  for  their  crowns  to  the  sovereigns  of 
whom  they  are  holden,  have  nevertheless  an  unlimited  right  of  pre- 
scribing laws  to  their  own  subjects,  so  long  as  they  take  care  not 
to  forfeit  that  right  by  any  feudal  delinquency. 

20.  The  supreme  power  may  not  only  superadd,  but  even  circum- 
scribe or  set  bounds  to  the  law  of  nature,  without  violating  its  au* 
thority.  On  this  head,  doctors  generally  distinguish  between  the 
preceptive  and  the  concessive  law  of  nature.  By  the  preceptive  is 
meant,  that  which  the  law  of  nature  eith^  expressly  commands  or 
forbids.  Concessive  is  that  which  gives  a  man  a  right,  without H)b- 
liging  him  to  exercise  it.  What  the  law  of  nature  has  commanded^ 
cannot  be  forbidden,  or  even  dispensed  with,  by  positive  law ;  and 
in  like  manner,  what  it  prohibits,  cannot  be  commanded,  or  even 
permitted,.by  human  authority.  The  law  of  nature  being  indeed 
the  command  of  God,  to  whom  all  his  creatures  owe  absolute  obe« 
dience,  no  earthly  lawgiver,  who  is  himself  subject  to  that  law,  hath 
a  right  of  abrogating  or  controlling  it  Obedience,  therefore,  to  any 
enactment  which  is  plainly  adverse  to  the  preceptive  law  of  nature, 
is  rebellion  against  God.  But  where  the  law  of  nature  is  barely 
concessive,  bestowing  upon  a  person  a  right  of  acting,  without  ob^ 
liging  him  to  make  use  of  it,  he  may  not  only  give  it  up  by  com- 

{>act,  but,  by  entering  into  civil  society,  he  is  understood  to  vest  the 
egislature  with  a  power  of  taking  it  from  him,  either  in  whole  or 
in  part,  if  the  common  interest  shall  so  require.  Hence  it  may  be 
cancluded,  that  things  which  natural  law  has  left  mankind  at  liberty 
either  to  do  or  to  forbear,  and  these  only,  are  the  matter  of  positive 
law ;  which  is  therefore  defined  by  Aristotle,  that  which  treats  of 
things  which  were  indifferent  before  the  enactment,  but  becpnoe 
necessary  afterwards.  This  points  out  the  true  reason  why  positive 
law  is  not,  like  the  law  of  nature,  immutable,  but  may,  and  indeed 
in  many  cases  ought,  to  be  altered  or  abrogated,  according  to  the 
changes  wrought  by  time  on  the  riches,  com^merce,  or  manners  of 
-the  people. 

21.  Though  the  laws  of  nature  require  no  formal  or  external  no- 
tification, supr.  §  7.  positive  law,  which,  however  agreeable  it  may 
be  to  reason,  is  not  discoverable  by  it,  cannot  possibly  be  Icnown, 
nor  consequently  serve  for  a  rule  of  life,  till  it  be  promulged  ^  to 
those  whose  conduct  it  is  to  regulate,  L.  9.  C.  De  legib.  After  the 
law  is  promulged,  no  pretence  of  ignorance  can  justify  the  breach 
of  it ;  according  to  the  rule,  Ignorantia  juris  neminem  excusat^  L.  9« 
pr.  et  §  3.  Dejur.  etfact.  ign.  And  though  this  may  bear  hard  up- 
«.on  such  individuals  as,  from  their  way  of  life,  have  no  access  to  be 

apprised 
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apprised  of  it,  even  after  its  promulgation  ;  yet  if  any  such  excuse 
were  to  be  admitted,  it  would  be  pleaded  by  every  transgressor. 

22.  Laws  are  given  as  a  common  rule  of  life  for  the  whole  peo- 
ple of  a  kingdom  or  state,  and  hence  they  are  called  cammunia  prts^ 
cepta  and  communes  reipublioB  spamiones.  Nor  are  they  obligatory 
only  upon  the  natural  subjects  of  the  state  by  birth,  but  likewise 
upon  those  who  are  merely  temporary  subjects,  by  residence ;  for 
the  civil  rights,  even  of  foreigners,  must  be  determined  by  the  laws 
of  that  country  where  they  reside  for  the  time.  From  this  proper- 
ty of  law  it  follows,  that  rules  made  only  for  one  person,  or  for  a 
particular  corporation,  or  body  of  men,  are  not  proper  laws ;  L.  S. 
De  legib.  Of  this  kind  are  giits,  pardons,  exemptions,  monopolies* 
They  are  commonly  called  privileges ;  pntxe  leges ;  and  judges  are 
not  obliged  to  take  notice  of  them,  if  they  are  not  pleaded  upon  in 
judgment  by  the  party  interested. 

23.  If  laws  are  given  for  a  rule  of  life,  they  must  consequently 
look  forward,  and  can  regulate  future  cases  only ;  for  past  actions 
are  not  in  our  power,  and  so  admit  no  rule.  Sir  George  Macken- 
zie, §  11.  A.  tj  excepts  from  this  conclusion  laws  which,  without  any 
Bew  enactment,  declare  what  was  formerly  law.  But  that  excep- 
tion is  improper  ;  for  the  only  purpose  of  a  declaratory  law  is,  to 
explain  the  meaning  of  a  prior  statute  in  a  doubtful  point ;  so  that 
it  has  no  retrospect.  It  is  the  first  law  which  obliges :  The  last  does 
no  more  than  give  to  that  first  a  just  interpretation ;  and  it  is  in- 
cluded in  the  notion  of  interpretation,  that  it  must  draw  back  to 
the  date  of  the  law  interpreted. 

24.  It  ha^  been  doubted,  whether  statutes  which,  without  either 
commanding  or  forbidding,  simply  allow  persons  to  do  certain 
things,  are  proper  laws ;  because  all  laws  lay  by  their  nature  an  ob- 
ligation upon  those  to  whom  they  are  directed ;  whereas,  in  actions 
which  the  law  declares  indifferent,  no  necessity  is  laid  upon  any  one 
to  act.  Nevertheless,  even  permissive  laws  imply  a  positive  right 
in  certain  persons  to  have  or  enjo^  the  use  of  certain  things,  which 
necessarily  draws  afler  it  a  prohibition  that  no  other  shall  hinder  or 
obstruct  the  exercise  of  it ;  so  that  a  law  of  this  sort,  though  it  lays 
no  obligation  on  him  to  whom  the  permission  is  granted,  is  still  a 
prohibitory  law  as  to  others. 

25.  Civil  law  is  either  barely  such,  mere  civil,— or  mixed.  That 
is  barely  civil,  which  derives  its  whole  force  from  the  arbitrary  will 
of  the  lawgiver,  without  any  obvious  foundation  in  nature ;  as  the 
Roman  laws  of  adoption,  and  most  of  those  which  have  been  calcu- 
lated for  the  forming  and  perfecting  of  the  feudal  system.  Mixed 
civil  law  is  that  which  is  plainly  founded  in  the  law  of  nature,  but 
which,  by  adding  to,  or  varying  from,  that  law,  gives  a  particular 
modification  to  things  which  nature  had  le£k  undetermined.  Of 
this  sort  are  the  laws  of  marriage,  tutory,  testaments,  contracts,  ^ 
which  are,  by  the  peculiar  civil  law  of  each  state,  clothed  with  pro- 
per forms,  that  their  use  may  become  fixed  and  certain  to  the  wnole 
community. 

26.  Positive  or  civil  law  may  be  also  divided  into  divine  and  hu- 
man. God  himself  delivered  to  the  Jews  a  law,  distinct  from  the 
law  of  nature,  not  only  in  relation  to  their  ritual  observances,  but 
with  respect  to  their  public  polity,  and  private  right,  the  last  of 
which  is  called  the  judicial  law  of  Moses.  Some  have  affirmed,  that 
this  law,  being  enacted  by  an  infallible  Lawgiver,  ought  to  be  co- 
pied, in  so  far  as  it  goes,  by  every  other  state ;  and  it  must  be  ad- 
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mitted,  that  no  part  of  it  is  contrary  to  the  law  of  nature ;  for  God^ 
who  is  the  author  of  both,  cannot  contradict  hinisel£  But  no  posi- 
tive law,  let  it  be  ever  so  agreeable  to  the  law  of  nature,  can  oolige 
those  to  whom  it  is  not  directed.  The  ordinances  of  the  Jewish 
law,  in  as  far  as  they  are  the  necessary  result  of  reason,  and  so  make 
part  of  the  preceptive  law  of  nature,  must  without  doubt  be  bind- 
ing universally ;  not  because  God  prescribed  them  as  a  rule  to  the 
Jews,  but  because  natural  law  had  enjoined  their  observance  ante- 
cedently to  all  enactment.  But  whatever  in  that  law  is  adapted 
specially  to  the  Jewish  constitution,  or  framed  with  a  particular 
view  to  the  genius  of  that  people,  may  be  disregarded  by  the  legis« 
lature  of  other  states,  without  any  want  of  reverence  to  its  great 
Author.  And  indeed  niost  of  the  Jewish  laws  will  be  found,  on 
strict  examination,  to  be  either  wholly  or  in  part  of  this  last  kind. 

27.  Among  all  the  systems  of  human  law  which  now  exist,  the 
Boman  so  well  deserves  the  first  place,  on  account  of  the  equity  of 
its  precepts,  and  the  justness  of  its  reasonings,  that  wherever  the 
civil  law  is  mentionesd,  without  the  addition  of  any  particular  state, 
the  Roman  law  is  always  understood  by  way  of  excellency,  though 
that  epithet  is  alike  applicable  to  the  laws  of  every  state.  Greats 
weight  therefore  is  given  to  it,  not  only  in  Scotland,  (of  which  af- 
terwards), but  in  most  of  the  nations  in  Europe.  In  England,  it  is 
of  considerable  authority  in  the  courts  of  chancery,  admiralty,  and 
arches ;  and  several  axioms  of  their  commcm  law  are  borrowed  from 
the  old  Roman  jurisconsults.  This  law  was  from  an  immense  bulk 
brought  down  to  a  moderate  size,  and  reduced  into  method,  by  the 
Emperor  Justinian,  who,  in  the  year  533,  caused  compile  an  insti- 
tute of  it^  under  the  name.of  the  Pandects  or  Digests ;  and  immediate* 
ly  afler  an  abridgment  or  breviary,  which  he  called  InstittUions^ 
In  534)  he  published  the  Code^  or  a  collection  of  the  constitutions 
of  the  Emperors  his  predecessors,  from  Adrian  down  to  his  own 
time ;  and  these,  joined  to  such  as  were  afterwards  enacted  occa* 
sionally  by  himself,  and  a  few  of  his  successors,  called  the  Novels^ 
make  up  the  body  of  the  Roman  law.  Upon  the  repeated  inroads 
made  into  Italy  soon  afler  Justinian's  death  by  the  Goths,  Lom- 
bards, and  other  barbarous  nations,  the  Roman  law  declined  fast 
in  its  authority,  and  the  books  of  it  either  suffered  by  the  fate  of 
war,  or  lay  concealed  in  private  libraries,  till  towards  the  middle  of 
the  twelfth  century,  when  a  copy  of  the  Pandects  having^been  found 
at  Amalphi,  that  law  was  agitin  publicly  taught  by  authority  in  the 
schools  of  Italy,  abd  from  thence  quickly  spread  over  all  the  na- 
tions of  Europe. 

28.  Soon  aider  the  recovery  of  the  Pandects  at  Amalphi,  a  body 
of  law  began  to  be  composed,  under  the  direction  of  the  Bishop  ra 
Rome,  styled  the  Canon  law^  from  Canon^  a  rule,  the  name  given 
to  the  ordinances  of  churchm^i  assembled  in  councils  or  synods, 
to  distinguish  them  from  the  constitutions  of  temporal  sovereigns. 
It  was  formed  to  conciliate  authority  to  that  extensive  jurisdiction 
which  the  pope  had  usurped  over  the  civil  rights  as  well  as  the  con- 
sciences of  men  ;  and  it  contains  rules,  not  only  for  informing  the 
conscience,  but  for  the  fixing  of  private  property,  civil  as  well  as 
ecclesiastical.  It  is  compounded,  on  the  one  hand,  of  beautiful  prin- 
ciples of  equity,  chiefly  borrowed  from  the  Roman  law ;  and,  on  the 
other,of  a  collection  of  absurd  canons  and  rescripts,  extolling  church- 
authority  above  the  highest  secular  powers.  The  body  of  the  ca- 
non law  consists,^r«/,  of  the  Decretum^  a  collection  made  by  Gratian, 
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a  Benedictine  monk,  after  the  middle  of  the  twelfth  century,  drawn 
from  the  opinions  of  the  fathers,  popes,  and  church-councils,  in 
imitation  of  the  Roman  Pandects,  which  were  gathered  from  the 
opinions  of  their  jurisconsults ;  2(%,  The  DecretaHa^  which  were 
collected  by  Pope  Gregory  LX.  near  a  century  after,  from  the  de- 
cretal rescripts  or  epistles  of  the  popes,  as  Justinian's  Code  was 
from  the  imperial  constitutions ;  to  which  decretals  new  collections 
wwe  added  oy  several  succeeding  popes.  It  may  be  observed,  that 
when  mention  is  made  of  the  Common  lam  in  our  statutes,  the  Ro- 
man is  understood,  either  by  itself,  1540,  C  69. ;  1585,  C.  1& ; 
1587,  C.  31. ;  or  in  conjunction  with  the  Canon  law,  1540,  C.  80. ; 
1551,  C.  22«  When  the  expression  is  fuller,  the  Common  laws  of. 
the  reolm^  our  ancient  usages  are  meant,  whether  derived  from  the 
Roman  law,  the  feudal  customs,  or  whatever  other  source,  1503, 
C  79. ;  1584,  C.  131,  Sjc.  The  epithet  of  Common  law  is  used  by 
English  lawyers  nearly  in  this  last  sense,  to  denote  theur  most  an- 
cient customary  law  anterior  to  statute. 

29.  Positive  law  may  be  divided  into  public  and  private.  The 
public  law  is  that  which  hath  more  immediately  in  view  the  public 
weal,  and  the  preservation  and  good  order  of  society ;  as  laws  con- 
cerning the  constitution  of  the  state,  the  administration  of  the  go- 
vernment, the  police  of  the  country,  public  revenues,  trade  and 
manufactures,  the  punidiment  of  crimes,  ^c.  Private  law  is  that 
which  is  chiefly  intended  for  ascertaiping  the  civil  rights  of  indivi^ 
duals.  The  private  law  of  Scotland  is  to  be  the  proper  subject  of 
this  treatise ;  to  which  a  general  sketch  of  that  part  of  the  public 
law  that  relates  to  crimes  shall  be  subjoined  in  the  last  title. 

30.  The  municipal  law  of  Scotland  may  be  divided,  after  the  ex- 
ample of  the  Romans,  into  written  and  un writen.  Written  or  star 
tutory  law  is  enacted  by  the  express  authority  of  the  supreme 
power,  and  is  always  reduced  into  writing.  Unwritten  or  customary 
law  derives  force  wholly  from  the  legislature's  tacit  or  presumed 
consent ;  and  is  generally  transmitted  from  one  age  to  another,  by 
oral  tradition  and  universal  usage.  Where  the  customary  law  of 
a  state  is,  by  the  sovereign's  order,  collected  into  one  body  to  pre- 
serve its  remembrance  the  more  incorrupt,  and  confirmed  by  him, 
it  becomes  thereby  the  explicit  enactment  of  the  supreme  power, 
and  consequently  makes  part  of  the  written  law  of  that  state.  In- 
stances of  this  occur  in  the  customary  laws  of  Normandy,  Brittany, 
and  some  other  provinces  of  France,  which,  after  several  alterations 
and  amendments,  made  by  commissioners  appointed  for  that  pur- 
pose by  the  French  King,  have  beei}  confirmed  by  the  royal  au- 
thority, and  now  make  up  the  body  of  the  written  law  of  these 
provinces. 

31.  How  far  back  statutes  have  been  enacted  in  Scotland,  can- 
not now  be  certainly  known  on  account  of  the  loss  of  our  public  re- 
cords, the  most  valuable  of  which  were  carried  off  into  England, 
first  by  Edward  L,  and  afterwards  by  an  order  of  Oliver  Cromwell, 
about  the  middle  of  the  17th  century.  Those  laws,  which  are  said 
by  Hector  Boece,  and  other  Scottish  historians,  to  have  been  passed 
before  the  reign  of  Malcolm  III.  sirnamed  Canmore^  are  of  suroect- 
ed  credit.  What  appears  to  be  the  only  genuine  remains  ot  the 
statutory  law  of  this  country,  hath  been  preserved  by  Sir  John 
Skene,  and  published  by  him  in  the  beginnmg  of  the  17th  century, 
by  licence  of  Parliament  j  Index  to  unprinted  acts  of  1607,  NO.  31  -♦. 

The 

^  See  this  statute  now  printed  in  <<  The  Acts  of  the  Parliaments  of  Scotland,**  at  pre- 
sent in  course  of  publication,  under  the  authority  of  the  Commissioners  on  Public  Re- 
cords,—vol.  iv.  p.  378. 
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The  statutes  of  Malcolm  11.  sirnamed  Mackennethy  which,  stand  first 
in  that  collection,  betray  themselves,  as  the  learned  Sir  H.  Spel- 
man  observes,  to  be  the  product  of  a  later  age,  by  the  several  voca- 
bles, and  titles  of  magistrates  and  public  officers  therein  mentioned, 
which  were  not  known  in  Scotland  till  after  the  reign  of  that  king. 
Thus,  our  antiquary  Dempster  admits,  that  we  were  strangers  to 
the  title  of  Baro  till  the  reign  of  Malcolm  Canmore,  Thus  also 
Seneschallus,  Balivus^  Coronator^  ConstabuktritiSy  are  all  words  of 
Norman  original,  which  were  not  used  in  England  before  the  Nor- 
man conquest^  and  which  cannot,  with  any  probability,  be  suppo- 
sed to  have  been  sooner  imported  into  Scotland.  Spelman  there- 
fore conjectures,  that  the  name  of  Malcolm  IL  may  nave  been  er- 
roneously transcribed  by  copiers  for  Malcolm  III. 

32.  The  treatise  of  Regiam  Majestatemy  to  which  Skene's  whole 
collection  owes  its  title,  has  given  rise  to  two  questions  ;  Whether 
that  composition  be  of  Scottish  or  of  English  original  ?  and,  Whe- 
ther it  had,  at  any  period  of  time,  or  now  hath,  the  authority  of 
law  ?  Sir  Thomas  Craig,  in  his  treatise  of  Feus,  Lib.  1.  Dieg,  8. 
$  11.  pronounces  positively,  though  he  speaks  elsewhere  with  great- 
er diffidence,  that  it  is  but  a  transcript  of  Glanville's  book  of  the 
laws  of  England,  written  in  the  reign  of  .Henry  IL,  which  was 
dressed  up  by  a  Scottish  lawyer  in  a  new  form,  and  with  such  al- 
terations as  might  make  it  pass  for  an  institute  of  Scottish  law^ 
But  it  is  the  more  probable  opinion,  that  it  was  originally  a  Scot- 
tish performance,  compiled  at  the  desire  of  David  L,  as  its  preface 
bears.  That  a  system  of  the  laws  of  Scotland  was  coinpiled  by  the 
order  of  David,  is  clearly  proved  by  an  ordinance  of  Edward  L  of 
England,  preserved  by  Prynne  in  his  collections  of  that  king's 
reign,  p.  1055,  directing  his  lieutenant  of  Scotland  to  assemble  the. 

{>rincipal  persons  of  that  kingdom,  to  read  over  to  them  the 
aws  of  David,  and  to  amend  such  of  them  as  appeared  contrary 
to  reason.  That  the  Regiam  Majestatem^  which,  together  with  the 
Lege$  Burgorumy  contained  the  laws  of  David,  was  the  very  trea- 
tise referred  to  in  that  royal  ordinance,  appears  extremely  proba- 
ble, Jirstj  from  several  old  manuscripts  of  it  yet  extant,  one  of 
whid),  Sir  James  Dalrymple,  HisU  Coll.  p.  147.  concludes,  from  the 
handwriting  and  other  characters,  to  have  been  written  in  the  reign 
of  Robert  L,  which  could  not  be  many  years  posterior  to  the  afore- 
said ordinance  of  Edward  ;  2dlyy  from  several  references  made  to 
the  laws  of  David,  in  the  statutes  of  William,  who  began  his  reign 
about  twelve  years  afler  the  death  of  David,  and  in  those  of  Alex- 
ander IL  the  son  of  William  ;  which  references  are  found  in  the 
books  of  the  Majesty  ;  compare  St.  Gul.  C.  1.  with  Reg.  Maj.  L.  1. 
C.  16.  and  Stat.  Alex.  IL  C.  12.  with  Reg.  Maj.  L.l.  C.  20.  La$tlyy 
It  may  be  observed,  that  the  acknowledged  statute-book  of  Scot- 
land, from  its  earliest  period,  mentions  the  books  of  the  Majesty 
as  of  Scottish  composition,  and  sometimes  dignifies  them  with  the 
appellation  of  The  King's  laws,  1425,  C.  54. ;  1471,  C.  48. ;  1487, 
C.  115.  Lord  Bankton  observes  on  this  last  argument,  that  men- 
tion is  made  in  1429,  C  114.  of  six  heads  which  are,  by  the  laws 
of  Scotland,  essential  to  the  execution  of  brieves,  and  that  these 
are  distinctly  recited  in  Reg.  Maj.  L.  1  •  C  6.  §  8.  et  seqq. ;  and  are 
to  be  found  no  where  else. 

33.  It  has  been  objected  to  this  opinion,  That  it  draws  after  it  a 
consequence  hardly  admissible,  that  the  English  law  is  borrowed 
froni  that  of  Scotland^  Spelm.  Gloss,  v.  Lex.   But  the  only  just  con- 
sequence 
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sequence  deducible  from  it  is,  that  Glanville,  the  author  of  the 
English  institute,  happened  not  to  write  his  book  till  after  the  pub- 
lishing of  the  books  of  the  Majesty  j  and  that  that  writer  extracted 
much  from  the  last-mentioned  treatise,  which  he'  transfused  into 
his  own.  This  may  be  true,  without  derogating  from  the  antiquity 
of  the  laws  of  England  ;  and  considering  the  strong  resemblance 
between  the  laws  of  the  two  kingdoms  at  that  period,  it  was  natu- 
ral for  Glanville  to  pick  out  what  he  thought  proper  for  his  purpose, 
from  a  treatise  lately  published  on  a  similar  subject:  more  espe- 
cially if  a  fact  be  attended  to,  which  is  recorded  by  Hoveden  and 
several  other  English  historians,  that  Henry  IL,  in  whose  reign 
Glanville  composed  his  abridgment,  was  educated  with  David  of 
Scotland,  his  great^uncle,  till  his  age  of  sixteen,  and  instructed  by 
him  in  matters  of  government* 

34.  It  has  been  also  objected.  That  the  books  of  the  Majesty, 
which  have  been  in  part  formed  upon  the  model  of  Justinian  s  In-- 
stitutions,  could  not  be  written  so  early  as  the  reign  of  David,  who 
died  anno  1 154,  within  sixteen  years  after  the  recovery  of  the  Pan- 
dects at  Amalphi.  But,jfSr«/,  we  learn  from  Giannoni's  History  of 
Naples,  Lib.  11.  C.  2.,  that  notwithstanding  the  destruction  of  the 
most  valuable  books,  during  the  invasions  into  Italy  by  the  barba- 
rous nations  aft;er  the  sixth  century,  not  only  copies  of  the  Pandects 
escaped  from  the  general  devastation,  as  appears  by  the  frequent 
references  made  to  them  by  Ivo  of  Chartres,  in  his  epistles  46.  69, 
^.,  but  that  Justinian's  Institutions  were  also  preserved  in  Italy  by 
Abbot  Desiderius  in  his  library  of  Cassino.  2^^,  Theobald,  Arch-^ 
bishop  of  Canterbury,  who  was  consecrated,  according  to  the  most 
ancient  JBnglish  historians,  anno  1138,  near  sixteen  years  before  the 
death  of  David,  brought  into  England  the  books  of  the  Roman  law 
soon  after  his  consecration,  Jo.  Sarisb.  Polycrat.  L.  8.  C.  22. ;  and 
the  study  of  that  law  was  so  general  in  the  English  schools  in  1149, 
that  it  was  taught  in  them  that  year  publicly  by  Rogerius  Vaca- 
rius,  a  Lombard  lawyer,  to  a  numerous  audience  both  of  rich  and 
poor,  Chron.  Norm,  inter  Duchem.  Hist.  Norm,  script,  antiq.  p.  983. 

35.  A  third  objection,  that  the  Regiam  Majestaiem  hath  a  strain 
of  English  law  and  phrase  running  through  it,  though  it  were  true> 
would  prove  no  more,  than  that  that  treatise  had  been  interpolated 
by  transcribers.  But  the  objection  is  not  grounded  on  fact  The 
only  two  passages  in  the  book  brought  to  support  it,  are,  L.  2. 
C.  27.,  which  makes  holding  by  soccage  one  of  the  Scottish  feudal 
tenures ;  and  L.  2.  C.  5l.y  which  affirms.  That  by  the  law  of  Scotland^ 
children  cannot  be  legitimated  by  the  subsequent  marriage  of  the 
parents.  As  to  the  first,  it  appears  by  St.  2.  Rob.  1.  C.  8.,  that  soc-^ 
cage  was  a  holding  then  known  in  Scotland ;  and  there  is  a  charter 
now  in  the  author's  possession  ^,  which,  though  it  bears  no  date, 
hath  the  appearance  of  having  been  written  above  four  centuries 
ago,  of  lands  holden  in  libero  sochagio  in  favour  of  Duncan  de  Stri- 
velyn.  As  for  the  second,  it  is  evident  that  the  doctrine  of  legiti-* 
iHation  per  subsequens  matrimonium  was  anciently  rejected  in  Scot- 
land as  well  as  in  England,  not  only  from  the  Reg.  Maj.  L.  2. 
C  51.  §  1.  2.,  but  from  the  old  law  book  De  judicibusj  C.  24., 
and  a  charter  of  James  11.  to  the  Earl  of  Caithness  ^,  preserved  in 
Hay's  Vindication  of  Elis.  More,  p.  6.  This  last  objection  against 
the  Scottish  original  of  the  Regiam  Majestaiem  is  ingeniously  retort- 
ed a^inst  the  objectors,  in  an  argument  drawn  from  the  law  of 
deathbed  by  Lord  Bankton,  vol.  i.  p.  30. 
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36.  The  second  question  still  remains,  What  authority  the  books 
of  the  Majesty,  and  the  other  tracts  in  Skene's  collection,  have  had, 
or  now  ought  to  have^  in  the  courts  of  Scotland  ?  The  Regiam  Ma^ 

Jestatem  is  said,  by  its  preface,  to  have  been  written  at  the  command 
of  King  David,  and  with  the  consent  of  the  people  and  clergy ; 
and  though  no  confirmation  by  the  legislature  now  appears,  our 
later  statutes  have  expressly  acknowledged  it  for  the  ancient  law  of 
Scotland,  supr.  §  32.  The  authenticity  of  the  Borough-laws,  and 
of  th^  JsHsa  Regis  Bavidis^  which  are  universally  agreed  to  have 
been  enacted  by  the  same  David,  and  of  the  statutes  of  William, 
Alexander  11.  David  IIL  and  the  three  Roberts,  have  never  (been 
called  in  question ;  so  that  these  must  have  had,  when  they  were 
first  enacted,  the  authority  of  law.  The  remaining  tracts  in  that 
collection  were  either  written  by  private  hands,  as  Quoniam  atta* 
chiamenta^  Iter  camerariij  ^.  or  by  magistrates  of  boroughs,  as  jSito- 
tuta  gildcB ;  and  therefore  have  had  at  no  time  any  proper  autho- 
rity. But  the  whole  of  Skene's  collection,  even  that  part  of  it  which 
was  originally  authoritative,  gradually  lost  its  force,  because  not 
having  been  preserved  from  interpolation  by  any  public  record,  the 
copies,  in  passing  through  difierent  hands,  had  been  in  many  places 
corrupted  ^.  The  legislature,  with  a  view  to  give  authenticity  to 
such  of  those  remains  as  should  be  found  to  deserve  it,  directed 
three  several  committees  to  be  appointed  for  revising  and  correct- 
ing them,  who  were  to  make  their  report  to  Parliament,  1425, 
C.  54. ;  1487,  C.  115. ;  1633,  C.  20.  But  as  no  such  revision  or  re- 
port appears  to  have  been  made  by  any  of  the  three,  and  far  less  any 
ratification  by  parliament,  it  may  be  concluded,  that  none  of  those 
remains  ought  to  be  received  as  of  proper  authority  in  the  courts  of 
Scotland.  Nevertheless  they  may  be  produced,  not  only  for  illus- 
trating, but  even  in  proof  of  our  ancient  customs.  They  are  also 
of  excellent  use  -towards  understanding  the  history  and  gradual 
progress  of  our  law  ;  and  consequently  may  furnish  a  lawyer  with 
proper  arguments,  where  statute-law  is  silent,  and  the  more  mo- 
dem practice  doubtful. 

37.  Under  statute-law,  therefore,  in  its  proper  and  strict  sense, 
those  acts  only  are  included  which  passed  in  the  reign  of  James  I. 
of  Scotland,  and  from  thence  down  to  the  union  of  the  two  king- 
doms in  1707  i  and  such  of  the  British  statutes,  enacted  since  the 
Union,  as  concern  this  part  of  the  united  kingdom.  The  Scottish 
acts  were,  by  our  most  ancient  usage,  to  be  proclaimed  in  all  the 
eounty*towns  and  boroughs  of  the  kingdom,  and  properly  notified 
to  barons,  and  their  tenants,  at  baron-courts,  1425,  C.  67. ;  1457, 
C.  89. ;  but  after  they  were  printed  in  consequence  of  1540,  C.  127., 
that  custom,  which  was  no  longer  necessary,  fell  into  disuse  by  de- 
greed ;  and  at  last  it  was  enacted  by  1581,  C.  128.,  that  the  publi- 
cation of  laws  at  the  market-cross  of  Edinburgh  should  be  deemed 
sufiicient  notification,  and  that  they  should  be  obligatory  over  the 
whole  kingdom  forty  dajrs  after.  JBritish  statutes  require  no  formal 
promulgation  to  make  tnem  known  ;  either  because  the  printing  of 
them  is  truly  a  publication,  or  because  every  subject  is,  by  a  maxim 
of  the  English  law,  a  party  to  them,  as  being  present  in  pariiament 
either  by  himself  or  his  representative.  But  still  before  a  Britisli 
fstatute  becomes  obligatory,  a  reasonable  time  must  be  allowed  for 
carrying  notice  of  it  from  the  parliament  to  their  several  consti- 

*uents  J 

"^  Wight,  in  his  treatise  on  the  Election  Law  of  ISeotland,  says,  (p.  21 .  note*)  «  Skene's 
**  'edition  ^f  the  old  laws  is  not  always  to  be  trusted/'  He  therefore  quotes  **  from 
«  the  manuscript  copy  .presented  to  the  Advocates*  Library  by  the  Earl  of  Cromarty, 
•^*  which  is  the  oldest  now  extant,  *and  may  therefore  be  esteemed  the  freest  from  errors." 
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tuents }  otherwise  such  statute,  contrary  to  the  common  property         Tittle  I. 
of  laws,  would  have  a  retrospect  *.     In  the  beginning  of  the  reign      ^^-^'v^^^ 
of  Queen  Mary,  the  acts  of  the  five  Jameses,  and  her  own,  were,  by     Black  Acts* 
her  authority,  printed  from  a  copy  subscribed  by  the  clerk-register ; 
and  in  like  manner  those  were  printed  which  passed  in  the  remain- 
ing part  of  her  reign,  and  in  that  of  James  V 1.  down  to  about  the 
year  1586  or  1587,  all  in  the  black  or  Saxon  character,  from  which 
that  impression  has  got  the  name  of  the  Blcu:k  acts.     Several  sta- 
tutes contained  in  that  first  edition  were  left  out  in  all  the  later 
ones ;  most  of  them  because  they  were  private  acts^  and  a  few  from 
reasons  of  state. 

38.  Sir  George  Mackenzie  hath  asserted,  both  in  his  Institutions, 
and  at  greater  length  in  his  Jus  Regium^  that  this  written  law  of 
Scotland  was  truly  enacted  by  the  King  alone ;  that  the  parliament 
did  no  more  than  consent ;  and  that  therefore  the  Kings  of  Scot- 
land had  the  sole  right  of  legislation.  But,  Isty  His  admission 
that  the  consent  of  parliament  was  required  towards  the  passing  of 
laws,  imports  an  acknowledgment,  that  the  king  could  not  by  our 
constitution  enact  laws  by  himself.  2dh/j  Though  no  records  have 
been  preserved  in  Scotland,  old  enough  to  furnish  materials  for  aa 
account  of  parliaments  upwards  to  their  first  institution,  it  may  rea« 
sonably  be  concluded,  that  ever  since  the  establishment  of  the  Go- 
thic polity  in  Europe^  we  have  had  parliaments  or  national  assem- 
blies, constituted  with  the  same  powers  that  were  formerly  vested 
in  the  estates  of  France,  Poland,  Spain,  Sweden  and  Denmark,  and 
of  England  under  the  Saxons.  3dly^  As  far  back  as  records  have 
been  preserved,  the  style  of  our  statutes,  and  the  forms  of  their  en- 
actment, prove  them  to  have  been  the  joint  deeds  of  the  King  and 
the  three  estates.  The  statutes  ascribed  to  Malcolm  Mackenneth» 
which  are  admitted  to  be  the  oldest  remains  of  the  law  of  Scotland^ 
appear  to  have  been  so  many  grants  by  the  Barons  to  the  King,  and 
accepted  by  him,  C.  1.  §  3. ;  C.  2.  §  1.  &c.  Hie  first  words  of  the 
Ist  statute  of  William  are,  Placuit  Regi  et  <:oncilio  sua ;  and  of  the 
9th,  Rex  stattdt  per  commune  concilium :  And  whoever  t^es  the 
pains  to  turn  over  the  other  old  statutes  published  widi  the  books 
of  the  Majesty,  and  even  our  later  acts,  will  find  numbers  of  them 
in  the  same  or  a  stronger  style,  St.  Alex.  XL  C  1,  2.  4. ;  St.  Dav. 
II.  C.  28,  29. ;  1424,  C.  7.  14.  46. ;  1437,  C.  2,  &c  When  the 
lesser  barons  are  enjoined  to  send  commissioners  to  parliament  from 
each  county,  1427,  C.  102.,  power  is  given  to  those  commissioners, 
not  barely  to  consent,  but  to  hear,  treat,  and  finally  to  determine  in 
all  matters  to  be  propounded  there ;  and  accordingly  bills  and  over- 
tures were,  by  the  usual  forms,  debated,  amended,  and  at  last  re-- 
solved  in  parliament,  before  the  King  interposed  either  by  his  assent 
or  his  negative. 

39.  Private 

*  The  acts  of  the  Scottish  Parliament  generally  bear  a  date,  and  are  understood  to 
take  eSeci  firom  that  period.  As  to  Britisn  statutes,  it  was  formerly  a  fixed  point,  that 
if  no  particular  time  should  be  fixed  for  their  commencement,  they  should  be  hdd  to 
operate  from  the  $rst  day  of  that  session  of  Parliament  in  which  they  were  made,  Fac» 
Coll.  JfrfyT.  1758,  Robertson  J  Dicr.  p.  11280.  Nov.  21.  1772,  Anderson;  Dict^ 
p.  14774.  A  decision  on  die  general  point  was  given  by  the  House  of  Lords,  25th  May 
1772,  upon  the  unanimous  opmion  of  Ae  Judges,  in  an  appeal  from  the  Court  of  Ex- 
chequer in  England,  Panter  -and  Turner  versus  Attorney-General.  This  rule  must 
have  arisen  from  the  mode  of  giving  to  all  acts  passed  in  one  session  of  parliament  the 
same  date,  viz.  '^  At  the  Parliament  begun  and  holden  at  the        day  of 

•^  The  rule  is  altered  by  stat  33.  Geo.  III.  c  13.,  which  appoints,  that  from  asd 
after  8th  April  1795,  ihe  Clerk  of  Parliament  sliall  indorse,  in  English,  on  every  act, 
the  time  when  it  receives  the  royal  assent,  which  is  declared  to  be  the  date  of  its  com* 
mencement,  unless  another  is  specified  in  the  act  itsel£ 
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39.  Private  acts  were  nothing  but  grants  by  the  parliament,  or 
parliamentary  ratifications  of  grants  made  by  the  crown,  in  favour 
of  particular  persons  or  corporate  bodies.  But  none  of  those  were 
proper  laws.  For^  Ist^  They  required  no  publication.  2^%,  Rati- 
ncations,  by  their  nature,  carry  no  new  right ;  They  barely  con-> 
firm  that  which  was  formerly  panted,  without  adding  any  new 
strength  to  it  by  their  interposition.  Sdlt/y  As  by  the  forms  of  par-* 
liament,  no  person  was  called  as  a  party  to  the  passing  of  an  act, 
however  deeply  he  might  have  been  interested  in  it,  private  acts 
were  carried  through  pericuh  petentiwn^  and  could  not  hurt  third . 
parties,  who  were  not  heard  on  their  interests,  according  to  the  rule, 
Jtes  inter  alios  acta  aliis  non  nocet.  They  were  therefore  open  to  re* 
duction  by  the  court  of  session,  1567,  C.  18.  NO.  1. ;  and  in  almost 
all  the  Scottish  parliaments  holden  since  1606,  the  last  act  of  the 
sessions,  intituled.  Act  salvo  jure  cujuslibet^  appears  to  have  been  en- 
acted for  the  single  purpose  of  securing  third  parties  against  the 
efiect  of  private  acts  and  ratifications. 

40.  The  written  law  of  Scotland  consists,  2dlyy  Of  the  acts  of  se- 
derunt, which  are  ordinances  made  by  the  conrt  of  session,  for  re- 
gulating  the  forms  of  proceeding  to  be  observed  in  all  actions  or 
matters  which  may  be  brought  before  them.  These  are  not  indeed 
laws  in  the  strict  sense  of  the  word,  because  they  are  not  enacted 
by  the  supreme  power ;  but  their  obligatory  force  is  as  strong  aa  if 
they  had  the  express  sanction  of  parliament ;  for  the  court  of  ses- 
sion have  a  delegated  power  from  the  parliament,  to  make  such 
statutes  as  they  think  proper  for  the  ordering  of  process  and  the 
expediting  of  justice,  1540,  C.  93.  The  powers  committed  by  this 
statute  to  our  supreme  court  are  precisely  limited  to  the  forms  of 
proceeding,  which  may  be  the  reason  why  the  parliament  hath  in 
several  instances  ratified  acts  of  sederunt,  where  it  might  seem  that 
the  court  had  exceeded  their  powers,  1579,  C  75. ;  1584,  C  188, 
139. ;  1621,  C.  18.,  &c.  But  it  must  be  acknowledged,  that  many 
acts  of  sederunt  have  been  made  on  matters  of  right,  which,  without 
any  aid  firom  the  authority  of  parliament,  the  nation  hath  acquiesced 
in  universally.  Such  acts  import  no  more  than  a  public  notifica- 
tion of  what  the  judges  apprehend  to  be  the  law  of  Scotland,  which 
therefore  they  are  to  observe  for  the  future  as  a  rule  of  judgment. 
When  an  act  of  sederunt  is  confirmed  by  an  inveterate  custom  and 
acquiescence  of  the  community,  such  custom  constitutes  law  of  it- 
self in  the  most  proper  acceptation  of  the  words ;  vid.  infr.  §  43. 
Under  the  same  class  .with  the  acts  of  sederunt,  may  be  ranked  the 
regulations  made  in  the  year  1695  and  1696,  concerning  the  forms 
of  procedure  in  the  court  of  session,  which  are  subjoined  to  the  first 
volume  of  the  printed  acts  of  sederunt^.  These  were  the  ordi- 
nances of  a  commission  specially  authorised  by  1693,  C.  34.  to 
make  regulations,  to  be  obligatory,  after  they  should  be  approved 
by  the  King,  as  these  were. 

41.  Sir  George  Mackenzie,  §  7.  h.  /•»  considers  the  Roman  law  as 

the 

*  An  accurate  and  complete  collection  of  the  Acts  of  Sederunt  of  the  Lords  of 
Council  and  Session,  from  15th  January  1558  to  11th  July  1790,  was  published  under 
authority  of  the  Court  in  1790,  by  William  Tait,  Esq.  advocate  "  ;  and  by  an  act  on 
8th  March  1799,  the  Collectors  of  Decisions,  appointed  by  the  Faculty  of  Advocates,, 
were  allowed  and  authorised  to  publish  the  Acts  of  Sederunt  subsequent  to  the  publi- 
cation in  1790,  and  }n  future. 

*  The  regulations  1695  and  1696,  referred  to  in  the  text,  will  be  found  p.  209.  ei  seq>. 
of  this  collection. 
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the  written  law  of  Scotland  ' ;  Lord  Stair,  on  the  other  hand,  re- 
jects its  authority,  B.  1.  Tit.  1.  §  12.  and  16. ;  also  Craig,  DeFeudis^ 
Lib.  1.  Dieg.  2.  NO.  14.  Without  offering  any  precise  opinion  up- 
on this  point,  an  observation  or  two  drawn  from  our  statutes  may 
not  be  improper.  First j  The  powers  exercised,  both  by  our  sove- 
reigns and  judges,  have  been  justified  by  parliament,  on  this  single 
ground.  That  they  were  conformable  to  the  Roman  law.  Thus,  the 
revocations,  by  our  kings,  of  deeds  granted  during  their  nonage,  are 
expressly  founded  on  the  right  competent  to  minors  by  the  Roman 
law,  1493,.  C.  51. ;  1540,  C.  70. ;  1587,  C.  31.  »er«.9.  Thus  also 
tlie  trying  of  treason  after  the  death  of  the  traitor  was  approved  by 
parliament  on  account  of  its  conformity  to  the  Common  law^  though 
there  was  no  special  law^  act^  nor  provision  of  the  realm  made  there-- 
upon  J  1540,  C.  69.  2^2/y,  A  special  statute  was  judged  necessary, 
soon  after  the  Reformation,  for  abrogating  such  of  the  laws,  either 
Civil  or  Canon,  as  were  repugnant  to  the  protestant  doctrines, 
1567,  C  31. ;  and  the  abrogation  of  a  law  is  generally  understood 
to  import,  that  the  law  abrogated  had  formerly  been  in  force.  These 
observations  prove  at  least,  that  great  weight  is  to  be  laid  on  the 
Roman  law  in  all  cases  not  fixed  by  statute  or  custom,  and  in  which 
the  genius  of  our  law  will  suffer  us  to  apply  it;  and  as  we  have 
few  statutes  in  the  matter  of  contracts,  transactions,  restitutions, 
servitudes,  tutories  and  obligations,  the  knowledge  of  it  must  be 
singularly  useful  in  determining  controversies  arising  from  those 
heads  of  the  law.  Yet  where  any  rule  of  the  Roman  law  appears 
to  have  been  founded  on  a  subtil ty  peculiar  to  their  system,  it  were 
absurd  to  pay  the  smallest  regard  to  it  *. 

42.  The  Canon  law  must  have  been  at  least  of  as  great  authority 
in  Scotland  as  the  Roman  before  the  Reformation.  That  law  had 
originally  no  proper  authority,  in  instances  regarding  civil  property, 
unless  where  the  Pope  was  temporal  sovereign.  Therefore  all  other 
nations,  even  those  who  acknowledged  the  see  of  Rome,  were  at  li- 
berty either  to  reject  it  entirely,  or  to  receive  it  with  such  limitations 
as  they  judged  expedient.  In  the  course  of  time,  however,  it  be- 
came the  law  of  Scotland  in  most  articles  of  private  right,  civil  as 
well  as  ecclesiastical.  This  proceeded  from  the  extensive  jurisdic- 
tion of  the  clergy  ;  who,  to  make  their  court  the  more  effectually 
to  the  Roman  Pontiff,  used  that  law  as  the  rule  of  their  judgment 
The  statute  last  cited,  1567,  abundantly  proves  the  regard  that  had 
been  paid  to  it  in  times  of  popery ;  but  since  the  Reformation  it 
has  declined  fast  in  its  authority,  so  that  it  is  now  little  respected, 
except  in  questions  of  tithes,  patronages,  and  a  few  articles  more 
of  ecclesiastical  right,  where  the  canons  are  consistent  with  Pro- 
testant principles. 

43.  unwritten  law  is  that  which,  without  any  express  enactment 
by  the  supreme  power,  derives  force  from  its  tacit  consent ;  which 
consent  is  presumed  from  the  inveterate  or  immemorial  usage  of 

£  the 

*  See  some  very  excellent  observations  on  the  authority  of  the  Roman  law  in  Scot- 
land, in  Professor  Hume's  work  on  the  Description  and  Punishment  of  Crimes.  In- 
trod.  p.  57.  et.  seq.     (2d  edit  vol.  1.  p.  15.  et.seg.) 

'  Sir  George  Mackenzie,  in  loc.  ciL  only  says,  that  the  R(»nan  law  <'  has  great  in- 
^  fluence  in  Scotland,  except  where  our  own  express  laws  or  customs  have  receded 
^  from  it,''— a  position  which  does  not  seenv  substantially  to  differ  from  what  is  also 
laid  down,  both  by  Stair  and  Craig,  and  our  Author  himself.  Instead  of  ranking  it, 
again,  as  part  of  our  <<  written  law,"  this  last  seems  to  be  expressly  confined  by  him^ 
<|  9.  A.  t.)  1st,  to  "our  statutory  law;"  2d,  •*  the  Acts  of  Sederunt;"  and  3d, 
m  booker  of  **  Begiam  Majestatem,"  &c. 
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the  community.  If  the  community  be  in  the  form  of  a  republic,  it 
can  make  no  di£Ference,  whether  the  will  of  the  people  be  declared 
by  formal  enactment,  or  by  acts  of  approbation,  L.  32.  §  1 .  De  legib. ; 
and  even  in  absolute  monarchies,  the  sovereign  is  presumed  to  ac- 
quiesce in  what  has  been  long  practised  in  his  dominions,  if  he  do  not, 
by  some  positive  declaration,  testify  his  dislike,  or  put  a  stop  to  it. 
The  authority  therefore  of  customary  law  is  not  grounded  on  any 
presumption,  that  what  has  been  long  observed  must  be  just,  as 
some  lawyers  choose  to  speak  ;  for  that  presumption  is  alike  appli- 
cable to  written  and  unwritten  law  :  but  both  one  and  the  other  de- 
rive their  coercive  force  from  this,  that  they  are  the  ordinances,  either 
express  or  implied,  of  the  supreme  power. 

44.  The  most  essential  articles  of  our  customary  law  are  so  inter- 
woven with  our  constitution,  that  they  are  notorious,  and  so  require 
no  evidence  to  prove  them  ;  as,  the  laws  of  primogeniture  and  death- 
bed, the  order  of  legal  succession,  the  legitim  of  children,  the  hus- 
band's courtesy,  and  the  widow's  terce  :  But  where  any  later  usage, 
which  has  been  gradually  gathering  strength,  is  pleaded  upon  as  law, 
the  antiquity  and  universality  of  that  usage  must  be  proved  to  the 
judge,  as  any  other  matter  of  fact ;  for  all  customary  law  is  founded 
on  long  usage,  which  is  fact.  No  precise  time  or  number  of  facts 
is  requisite  for  constituting  custom ;  because  some  things  require 
in  their  nature  longer  time,  and  a  greater  frequency  of  acts  to  esta- 
blish them,  than  others.  Neither  is  it  necessary  for  this  purpose^ 
as  some  writers  have  afErmed,  that  the  custom  be  declared  by 
the  previous  sentence  of  a  judge :  For  no  court  of  justice  can 
constitute  law ;  and  therefore  any  sentence,  declaring  the  custom- 
ary law,  is  of  itself  a  clear  proof  that  the  law  was  constituted  before. 

45.  Custom,  as  it  is  equally  founded  in  the  will  of  the  lawgiver 
with  written  law,  hath  the  same  effects.  Hence,  as  one  statute  may 
be  explained  by  another,  it  may  be  also  explained  by  the  uniform 
practice  of  the  community ;  for  which  reason  custom  is  said,  L.  37. 
jDe  legib.  to  be  the  surest  interpreter  of  law.  Hence  also,  as  a  pos- 
terior statute  may  repeal  or  derogate  from  a  prior,  so  a  posterior 
custom  may  repeal  or  derogate  from  a  prior  statute,  even  though 
that  prior  statute  should  contain  a  clause  forbidding  all  usages  that 
might  tend  to  weaken  it :  For  the  contrary  immemorial  custom  suf- 
ficiently presumes  the  will  of  the  community  to  alter  the  law  in  all 
its  clauses,  and  particularly  in  that  which  was  intended  to  secure  it 
against  alteration  ;  and  this  presumed  will  of  the  people  operates  as 
strongly  as  their  express  declaration.  No  statute  can  however  be  re- 
pealed by  mere  non-usage  or  neglect  of  the  law,  though  for  the  great- 
est length  of  time ;  for  non-usage  is  but  a  negative,  which  cannot 
constitute  custom  :  There  must  be  some  positive  act  that  znay  dis- 
cover the  intention  of  the  community  to  repeal  it.  Where  the  usage 
contrary  to  a  statute  hath  not  yet  acquired  strength  enough  to  abro- 
gate it,  the  King  and  council  may  by  proclamation  prohibit  the  far- 
ther observance  of  such  usage,  and  thereby  restore  the  statute  to  its 
first  vigour.  This  power  in  custom  to  derogate  from  prior  statutes, 
has  been  confined  by  most  writers  to  those  concerning  private  right ; 
and  it  hath  been  adjudged  once  and  again,  that  laws  which  regard  the 
public  policy  cannot  fall  into  disuse  by  the  longest  contrary  usage  "  ®, 
Jan.  27.  1681,  Jack^  (Dict.  p.  1838),  Fab.  1729,  Smollet^  (not  report- 
ed. 

^*  The  statute  1592,  c  156,  which  enacts,  that  ^^  in  time  coming  there  sail  be  sa 
^^  exercise  of  craftes  in  the  sub-urbes  adjacent  to  bunrowes,"  found  to  be  in  desuetude. 
Paterson^  6fA  December  1810,  Fac.  Coll. 
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ed.)  But  the  last  of  these  decisions,  by  which  the  election  of  a  pro- 
vost had  been  set  aside,  because  he  did  not  reside  in  the  borough,  ac- 
cording to  the  direction  of  our  old  statutes,  was  reversed  upon  appeal, 
Feb.  19,  1730*:  And  it  now  appears  to  be  the  opinion  of  our 
supreme  court,  that  public  laws  concerning  the  elections  of  magis- 
trates and  counsellors  of  boroughs,  may  fall  into  disuse ;  and  that 
the  sets  of  the  several  boroughs,  established  and  confirmed  by  the 
general  convention  of  boroughs,  ought  to  be  the  rule  in  determining 
such  questions,  unless  where  the  sets  are  altered  by  a  contrary  im- 
memorial custom.  See  Fclc.  Coll.  ii.  7.  {Dunbar  against  Macleod^ 
DicT.  p- 1855".) 

46.  Our  customary  law  is  either  universal,  which  obtains  over  the 
whole  kingdom,  or  local,  which  prevails  only  in  particular  counties 
or  boroughs.  There  is  hardly  an  instance  of  a  local  custom  in  any 
county,  but  in  the  udal  right  proper  to  the  stewartry  of  Orkney  and 
2^tland,  of  which  afterwards,  B.  2.  Tit.  3.  §  18.  Certain  usages 
are  practised  in  particular  boroughs,  relating  to  the  entry  of  heirs, 
resignations,  warnings,  ^c.  which  make  part  of  the  customary  law  of 
those  boroughs,  but  have  no  authority  elsewhere  '  ^ 

47.  An 

^  The  particulars  taken  from  the  appeal  cases,  will  be  found  in  the  Dictionary  of 
Decisions,  App.  II.  voce  Desuetude  ^  ^ 

^  ^  It  is  believed  Mr  Morison,  when  preparing  the  last  edition  of  this  work,  intended 
to  publish  some  such  Appendix  to  his  Dictionary  as  is  here  referred  to.  That  inten- 
tion has  never  been  carried  into  effect :  but  a  short  notice  of  the  case  of  Smollet,  as 
'founded  on  in  the  several  reports  of  the  subsequent  case  of  Wick,  is  given,  Dict. 
p.  1895.  From  a  mistake  as  to  the  date  of  the  judgment  in  the  House  of  Lords,  (which 
is  there  stated  to  have  been  in  17S5,  instead  of  1730,)  Mr  Morison  had  <^  not  been 
^*  able  to  find  this  case,  either  in  the  Journals  of  the  House  of  Lords,  or  in  the  appealed 
**  cases  sent  to  the  Advocates'  Library."  It  is,  however,  under  the  proper  date,  to  be 
found  in  both. 

The  point  decided  in  Smollet's  case  is  now  perfectly  fixed,  Anderson  and  other  bur» 
gessesofWick  v.  the  Magistrates^  llth  Febrtiary  174-9,  (Dict.  p.  1842);  Trades  of  Burnt" 
island  v.  the  Magistrates,  5th  December  1752,  (Elchies,  NO.  37.  Burgh  Royal) ;^J8e'//'5 
Election  Law^  p.  483. 

*  *  There  can  be  no  doubt,  both  that  the  "  public  laws"  concerning  burgh  elections 
may  fall  into  disuse,  and  that  the  ^^  sets  of  the  several  boroughs"  may  be  altered  by  a 
contrary  immemorial  custom.  But  there  would  seem  to  be  a  very  material  distinction 
between  die  two  cases.  The  set  of  a  burgh  may  be  controlled  and  altered  by  a  suffi- 
cient continuance  of  contrary  usage  within  that  burgh  alone.  But  the  public  lawsj  en- 
acted with  reference  to  the  whole  burghs  of  Scotland,  can  ^o  into  desuetude,  only  by  a 
contrary  usage  co-extensive  with  the  authority  originally  mherent  in  the  public  laws 
themselves.  A  public  statute  cannot  be  in  desuetude  in  one  burgh,  and  in  active  ope- 
ration in  another,  at  one  and  the  same  time.  It  must  exist  and  be  in  full  force  all  over 
the  kingdom,  or  it  cannot  exist  as  a  statute  at  all.  The  case  of  Smollet  affords  an 
illustration  of  this ;  for  the  decision  there,  as  to  the  non-residence  of  the  provost,  ap- 
pears, firom  the  appeal  cases,  to  have  proceeded,  not  on  the  peculiar  practice  of  the  indi- 
vidual burgh  of  Dumbarton,  but  on  the  broader  ground  of  a  general  disuse, — that 
the  ^*  statutes  are  fallen  into  desuetude,  and  a  contrary  custom  has  prevailed  in  this 
**  and  most  other  burghs  in  Scotland,**  {Appeal  Case  for  Appellant.)  Accordingly,  in 
the  case  of  Wick,  and  in  all  the  other  subsequent  cases,  it  has  been  held  as  general  law 
for  all  the  burghs,  that  the  provost  need  not  reside ;  and  this  without  any  inquiry  into 
the  particular  practice  of  these  burghs. 

It  is  presumed,  that  so  far  as  public  laws  ^e  not  cut  down  by  a  desuetude  of  this  ge- 
neral and  comprehensive  character,  they  cannot  be  affected  by  the  practice,  whatever 
it  may  be,  of  only  one  or  two  individual  burghs.  For  example,  could  it  be  held,  that 
the  practice  in  one  individual  burgh  to  elect  non-resident  persons  for  its  Bailies,  would 
be  sufficient,  in  the  fiice  of  the  statutes,  and  of  an  universal  usage  to  the  contrary, 
founded  upon  these  statutes,  in  all  the  other  burghs,  to  sanction  such  irregularity  even 
in  the  burgh  where  the  illegal  practice  had  been  introduced  ? 

* '  Among  other  decisions,  more  or  less  connected  with  the  subject  of  consuetudinary 
law,  discussed  in  the  text,  the  following  may  be  noticed. 

A  court  possessed  of  jurisdiction  over  two  neighbouring,  but  independent  territories, 
Biav,  in  respect  of  inmiemorial  consuetude,  while  sitting  in  the  one  territory,  exercise 
jiinsdicdon  over  an  inhabitant  of  tlie  other,  notwithstanding  a  declinature;  Dvxie,  39th 
May  1817,  Fac.  Coll. 
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47.  An  uniform  series  of  decisions  of  the  court  of  session^  L  e.  of 
their  judgments  on  particular  points,  either  of  right  or  of  form^ 
brought  before  them  by  litigants,  and  anciently  called  Practics^  is  by 
Mackenzie^  §  10.  h.  /.,  accounted  part  of  our  customary  law.  Thus 
far  may  be  admitted,  Is/,  That  their  more  ancient  decisions,  from 
which  it  appears  that  any  particular  usage  had  then  acquired  the 
force  of  law,  may  be  properly  brought  in  proof  of  that  custom,  if  it 
have  not  afterwards  lost  its  authority,  by  an  immemorial  and  uni- 
versal usage  to  the  contrary ;  and,  2rf/y,  That  great  weight  is  tct  be 
laid  on  their  later  decisions,  where  they  continue  for  a  reasonable 
time  uniform,  upon  points  that  appear  doubtful,  L.  38.  De  legib. 
But  they  have  no  proper  authority  in  similar  cases ;  because  the 
tacit  consent,  on  which  unwritten  law  is  founded,  cannot  be  infer- 
red from  the  judicial  proceedings  of  any  court  of  law,  however  dis- 
tinguished by  dignity  or  character ;  and  judgments  ought  not  to  be 
pronounced  by  examples  or  precedents,  L.  1 3.  C.  De  sent  et  int. 
Decisions,  therefore,  though  they  bind  the  parties  litigating,  create 
no  obligation  on  the  judges  to  follow  in  the  same  tract,  if  it  shall 
appear  to  them  contrary  to  law.  It  is  however  certain,  that  they 
are  frequently  the  occasion  of  establishing  usages,  which,  after  they 
have  gathered  force  by  a  sufficient  length  of  time,  must,  from  the 
tacit  consent  of  the  state,  make  part  oi  our  unwritten  law.  What 
has  been  said  of  decisions  of  the  Court  of  Session,  is  also  ap- 
plicable to  the  judgments  pronounced  upon  appeal  by  the  House 
of  Lords  :  For  in  these  that  august  court  acts  in  the  character  of 
judges,  not  of  lawgivers  ;  and  consequently  their  judgments,  though 
they  are  final  as  to  the  parties  in  the  appeal,  cannot  introduce  any 
general  rule  which  shall  be  binding  either  on  themselves  or  inferior 
courts.  Nevertheless,  where  a  similar  judgment  is  repeated  in  this 
court  of  the  last  resort,  it  ought  to  have  the  strongest  influence  on 
the  determinations  of  inferior  courts. 

48.  To  conclude  this  account  of  the  municipal  law  of  Scotland,  it 
must  be  observed,  that  notwithstanding  the  treaty  of  union  in  1707, 
by  which  the  kingdoms  of  England  and  Scotland  were  made  one 

nation, 


The  derk  of  a  borough  of  regali^  cannot  acquire  a  right  by  custom  to  act  as  no-- 
taiy,  in  taking  the  infefhnents  of  the  vassals  of  the  borough ;  Magistrates  of  Edinburgh^ 
2d  Feb.  1814,  Fac.  Coll. 

Magistrates  and  council  are  not  entided  to  elect  their  chamberlain  ad  vitam  aid  cul^ 
pam^  contrary  to  former  practice;  Tumbull^  24M  January  1812,  Fac,  Coll. 

The  Court  will  not  review  or  alter  an  immemorially  established  mode  of  assessment 
of  a  town-tax,  on  an  all^ation,  that,  as  a  general  rule  of  taxation,  it  is  unequal  and  un- 
just in  its  operations,  whUe  the  party  complaining  admits,  that  the  rule  of  assessment 
as  been  applied  to  him  in  the  same  manner  as  to  the  other  inhabitants ;  Gibsons^ 
Thomson  and  Craig^  ISth  Nov.  1810,  Fac.  Coll. 

Magistrates  are  entitled  to  levy  customs  according  to  long  usage,  though  higher 
than  were  allowed  by  a  statute,  in  159S,  introducing  the  right  to  levy ;  but  additional 
duties  laid  on  by  the  magistrates  de  recenti  were  set  aside ;  Wauchope^  28/A  Jan.  1800, 
Fac.  ColL 

Customs  cannot  be  increased  or  extended  by  magistrates  without  an  act  of  Par* 
liament;  Baittj  S^e.y.  Magistrates  of  Aberdeen^  2\st  November  1804;  Beid  v.  Ma-- 
gistrates  qfEdinburgh^  6th  Dec.  1810,  fac.  Coll. 

In  a  meeting  of  heritors  and  elders,  the  preses  is  not  entitled  both  to  a  deliberative 
and  casting  vote;  Campbellj  Uh  March  1813,  Fac.  Coll.  Our  law,  on  this  pointy 
appears  to  agree  with  the  law  of  England,  where  it  is  held,  that  **  a  casting  vote  neither 
'*  exists  ii)  corporations  nor  elsewhere,  unless  it  is  expressly  given  by  statute  or  char- 
**  ter,  or,  what  is  equivalent,  exists  by  immemorial  usage;"  l.Blackst,  CommentarieSf 
181.  inn. ;— 6.  T.  n.  732.; — Tomlin*s  Law  Dictionary^  Parliament  vu. 

In  general,  where  the  management  of  a  mortified  fund  is  in  the  heritors,  minister,, 
and  kurk-session  of  a  parish,  each  member  of  the  kirk-session  is  entitled  to  vote  Earl  i 
ofOaUowav^  92d  February  1810,  Fac.  Coll.  But  otherwise,  where  there  has  been  » 
Ibagim^mn^i  usage  tb  the  contrary;  Alesander  Lestiey  Sfc.  9th  June  1 814,  Fac.  ColL 
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nation,  under  one  king  and  one  parliament,  all  the  laws  of  Scot- 
land concerning  private  right,  whether  statutory  or  customary,  are 
reserved  entire,  not  to  suffer  any  alteration,  but  for  the  evident  uti^ 
lity  of  the  subject 

49.  A  statute  may  be  divided  into  the  rubric,  the  preamble,  and 
the  statutory  part.  The  rubric,  t.  e.  the  title,  is  so  called,  because 
it  was  written  anciently  in  red  letters.  Where  the  title  of  a  statute 
is  either  framed  by  the  legislature  itself,  or  hath  received  its  tacit 
approbation  in  any  succeeding  enactment,  it  ought  to  be  accounted 
part  of  the  statute ;  and  of  course  an  argument  may  be  properly 
drawn,  in  that  case,  a  rubro  ad  nigrum^  from  the  title  to  the  act  it- 
self: But  as  the  rubrics  of  most  of  the  Scottish  acts  were  framed 
ex  ingenio  oi  the  clerk-register,  great  caution  is  to  be  used  in  apply- 
ing this  rule  to  practice.  Mack.  Obs.  on  1 424,  C.  23.  The  narrative 
or  preamble  is  that  part  of  an  act  which  recites  the  inconveniences 
that  had  attended  the  former  law,  and  the  reasons  of  a  new  enact- 
ment. Though  the  consideration  of  these  may  enable  a  judge  to 
discover  the  general  intention  of  the  statute,  yet  if  he  make  use  of 
the  preamble  for  fixing  its  true  latitude  and  extent,  he  will  probably 
be  misled  ;  for  most  preambles  either  fall  short  of  the  mark  or  go 
beyond  it.  Sometimes  a  preamble  selects  two  or  three  of  the  most 
specious  cases  for  justifying  the  enactment,  though  it  be  meant  to 
comprise  under  the  act  others  that  are  not  specially  mentioned. 
On  the  contrary,  it  may  happen,  that  a  law  ought  to  receive  a  strict 
interpretation,  though  the  lawgiver  hath  not  thought  fit  to  assign 
any  reason  in  the  preamble  for  limiting  it,  Bacon^  De  augm.  men. 
Lib.  8.  C.  3.  aphor.  70.  What  therefore  is  to  be  chiefly  regarded  in 
the  interpretation  of  a  statute  is  the  statutory  part,  or  the  enacting 
words. 

50.  On  this  head  it  may  be  premised,^r«^  That  statutes  can  in 
DO  case  be  explained  into  a  sense  which  infers  injustice  or  absurdi- 
ty '  ^,  or  which,  if  admitted,  would  render'them  of  no  effect ;  for 
laws  enacted  by  the  wisdom  of  a  nation  must  be  presumed  to  be 
agreeable  to  the  immutable  laws  of  nature,  consistent  in  themselves, 
and  made  for  some  salutary  purpose,  L.  19.  De  legib.  2dli/f  That 
properly  there  is  place  for  interpretation  with  regard  to  those 
statutes  only,  the  words  of  which  are  either  obscure,  or  admit  of 
two  difibrent  senses,  arg.  L.  25.  §  1.  De  legal.  3dli/j  Where  the 
words  of  a  statute  are  incapable  of  a  double  meaning,  they  must  be 
explained  in  that  only  sense  which  they  can  bear,  whatever  hard- 
ship this  may  draw  after  it,  iy.  12.  §  1.  Quiet  a  quib.  By  the  pre- 
cise words  in  which  the  statute  is  conceived,  every  interpretation  is 
excluded,  except  that  which  necessarily  arises  from  the  words  them- 
selves ;  and  a  judge  who  should,  under  the  pretence  of  equity,  ex- 
plain a  law  in  a  sense  inconsistent  with  the  words,  would  assume 
the  character  of  a  lawgiver  rather  than  that  of  a  judge. 

51.  The  interpretation  of  laws  ought  not  to  depend  on  critical 
learning,*  or  the  subtile  distinctions  oi  schoolmen  :  For  they  are  di- 
rected to  the  whole  body  of  the  people ;  and  therefore  ought  to  be 
construed  in  that  sense  which  the  words  most  obviously  suggest  to 
the  understanding,  L.  67.  De  reg.jur. ;  otherwise  the  lower  part  of 

F  mankind 

'  ^  As  to  the  extent  in  which  this  holds,  vide  supra  (p.  2.  ^ote  '.)  Indeed,  that  the 
rale  here  laid  down  can  have  no  application  to  the  case,  where  a  statute,  (no  matter  how 
unjust  or  absurd  its  enactments,}  is  clearly  and  unequivocally  expressed,  appears  evi« 
dent,  both  from  the  other  rules  of  interpretation  immediately  subjoined,  and  from  the 
mil  law  text  {L.  19.  De  legib.)  on  which  the  authority  of  HoAsJirU  rule  itself  is  rest* 
^: — '*  In  ambigua  X)Oce  legisf  ea  potius  est  necipienaa  signification  jua  viiio  tareti 
^  jraserHm  cum  etiam  voluntas  Ifgis  es  hoc  coUigi  possii/* 
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mankind  would  be  obliged  by  laws,  wbichi  for  want  of  acquired 
parts,  they  are  not  able  to  comprehend.  As  a  consequence  of  this, 
no  statute  ought  to  be  explained  figuratively,  where  the  proper 
meaning  of  the  words  is  as  commodious,  and  equally  suited  to  its 
subject.  This  rule  holds  more  especially,  where  the  statute  treats 
of  matters  CQncerning  which  persons  do  not  usually  advise  with  law- 
yerSf  but  trust  to  their  owii  judgment ;  for  there  the  lawgiver  is  pre* 
sumed  to  speak  ad  mptvm  vulgu  in  a  popular  style,  Bacon^  ibid, 
aphor,  i§8»  3ut  where  any  term  of  law  whldi  hath  a  known  legal  sig- 
nification opeurs  in  ft  statute,  it  is  to  be  interpreted,  not  according 
to  the  popular  use  of  the  word,  but  in  its  legal  sense  :  for  lawgivers, 
when  they  make  use  of  technical  words,  are  presumed  to  enact  in 
the  style  of  Jaw. 

52.  Where  the  words  of  a  statute  are  dark,  the  obscurity  may  be 
removed,  and  the  true  meaning  of  the  law  discovered,  by  compa^ 
ring  them  with  other  parts  of  the  same  statute^  where  the  lawgiver 
bath  expressed  his  mind  more  clearly.  It  is  therefore  recommend- 
ed to  judges,  Z^t^4.  J}elegilh^tQ  have  the  whole  tenor  of  the  law  un- 
der view,  and  not  iq  cull  out  detached  words  or  sentences  from  it, 
which  vfks^f  pervert  ita  true  meanings  Former  statutes  also  are  of 
considerable  use  in,  uxterpr etatiou ;  for  posterior  laws  ought,  in  doube- 
ful  articles,  to  be  e^pUined  t&ost  agreeably  to  former  enactments  on 
the  ^me  subject,  JD.  28.  Zh  legib.  If  there  be  none,  the  usage  of 
our  own  qountry,  ^d  the  laws  even  of  neighbouring  kingdoms,  may 
^Itrow  light  oQ  the  difficulty.  Le^My^  Doubtful  laws  ought  to  re- 
ceive that  interpr^taiioQ  which  auits  best  with  the  intention  of  the 
lawgiver,  I4.  17,  18.  ibid^  Indeed  to  this,  every  rule  of  interpreta- 
tion delivered  in  systems  may  be  reduced  ;  for  they  are  all  drawn, 
either  more  immediately  or  more  remotely  from  his  presumed  wilK 
Where,  therefore,  the  strict  tetter  seema  contrary  to  the  spirit  of  law, 
or  to  equity,  judges  ought  uot  ta  regard  the  proper  or  received  sigw 

.  nification  of  the  words,  so  much  as  that  meaoi&g  which  appears 
most  consonaut  to  the  design  of  the  law, 

53.  It  may  happen,  that  though  the  vrords  of  a  law  are  plain^  yet 
they  are  at  the  same,  tio^e  sq  general,  as  tq  con^preheod  certain  par«« 
ticulars,  which  it  wa9  Qot  meant  shoi^ld  fall  umier  it«  At  other 
times,  the  e^^pression  m^y  appear  confined  to  particular  persons  or 
things,  when  yet  it  was  designed  that  it  should  reach  to  others  not? 
specially  pie^tioned.  Human  knowledge  being  confined  within  so 
narrow  limits,  it  is  impossible  to  fix  with  precision  all  possible  cases 
(o  which  laws  ought  or  ought  not  to  be  applied.  The  most  perfect 
system  of  laws^  therefore^  must  be  subject  to  an  equitable  interpreta-. 
tion ;  sometimes  a,nQi,ple,  sq  as  to  give  the  words  of  a  statute  the  whole* 
extent  of  which  they  are  capable^  where  extension  is  not  plainly  ex- 
cluded ;  and  aonp^etimes  restrained,  beyond  what  the  true  propriety  of 
them  admits.  A  strict  interpretation  is  to  be  applied  to  correctory 
statutes,  which  repeal  former  laws  or  customs ;  for  laws,  after  they 
have  once  taken  root  in  a  state,  become  in  some  degree  part  of  the . 
constitution^  iSocon,  aplwp.  14. ;  and  therefore,  the  wisest  lawgivers, 
are  extremely  backward  to  abrogate  laws  which  have  been  in  loDg 
observance,  L.  2.  De  const,  princ.  Under  this  head  may  be  reckon- 
ed laws  which  tend  to  deviate  from  the  general  frame  and  structure 
of  our  constitution,  or  from  the  general  rules  of  law,  though  they 
should  not  import  the  repeal  of  any  statute^  L^  H«  De  legib. ;  yet 
where  a  statute,  correct;ory  af  a  foriwer^  is  itself  corrected  by  a  new 
law,  the  last  ought  to  be  liberally  interpreted ;  because,  though  it 
alters  a  prior  law,  it  does  not  derogate  from  our  most  ancient  laws» 
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but,  on  the  contrary,  restores  them  to  nse.  A  statute  may  be  re* 
pealed,  not  only  by  an  express  repealing  clause,  but  by  any  new  en- 
actment that  is  plainly  irreconcilable  with  the  former ;  for  two  con- 
tradictory laws  cannot  subsist  in  force  at  the  same  time. 

54.  A  statute  which  is  made  on  occasion  of  particular  exigencies  in 
a  kingdom,  ought  not  to  be  extended  to  omitted  cases,  however  simijar 
they  may  be  to  those  specified  in  it,  after  the  cause  is  removed  which 
gave  rise  to  the  law.  It  is  enough  if  such  a  law.can  afterwards  sup- 
port itself  in  the  cases  that  it  expressly  provides  for,  Bacotij  aphor.  13. 
Laws  which  establish  the  necessity  of  certain  solemnities  to  deeds, 
must  be  strictly  interpreted  ;  so  that  such  solemnities  may  not  be 
supplied  by  equivalents.  Solemnities  lose  their  nature  when  they 
are  not  performed  specifically :  There  is  not,  therefore,  the  least  la- 
titude to  be  allowed  in  substituting  other  forms  in  their  place,  Bo-- 
con,  aphor,  19.  Where  a  statute  specially  enumerates  a  certain  num« 
her  of  cases  to  which  it  is  to  be  applied,  we  must  be  careful  not  to 
extend  it  to  others  :  For  as  an  exception  made  to  a  law,  adds  strength 
to  the  law  in  the  cases  not  excepted  ;  so  the  enumeration  of  particu** 
lar  cases  in  which  the  law  is  to  obtain,  takes  off  its  force  as  to  the 
cases  not  enumerated  :  But  where  the  law  is  more  concise,  without 
descending  to  particulars,  there  is  the  less  hazard  in  extending  it  to 
similar  cases,  jBocon,  aphor.  17.  A  law,  though  expressed  in  the 
most  general  terms,  ought  not  to  be  extended  to  any  case  to  which 
the  reason  inductive  of  the  law  is  in  no  degree  applicable,  though  it 
should  be  included  rn  the  enacting  words  ;  an  instance  of  which  oc- 
curs in  L.  1.  §  1.  compared  with  §  6.  JDe  cddilit.  ed.  But  this  rule 
fails,  where  the  law  is  so  expressed,  that  the  lawgiver  appears  to  have 
intended  that  it  should  reach  to  every  case  that  falls  under  the  na- 
tural signification  of  the  words. 

55.  Laws  which  carry  a  dispensation  or  privilege  to  particular  per- 
sons or  societies,  receive  a  strict  interpretation ;  because,  though  they 
are  profitable  to  the  grantee,  they  derogate  from  the  general  law,  and 
most  commonly  imply  a  burden  upon  the  rest  of  the  community ;  for 
which  reason  they  reach  no  farther  than  to  the  person  or  society  pri- 
vileged, L.  1.  §  2.  De  const  princ.  But  privileges  which  draw  no  con- 
sequential prejudice  after  them  to  others,  must  be  largely  interpreted 
for  the  grantees,  agreeably  to  that  munificence  which  is  natural  to  the 
supreme  power,  L.  3.  De  con$t.  princ.  At  no  rate  can  a  privilege  be 
wrested  to  the  hurt  of  those  in  whose  behalf  it  was  granted,  arg.  £.  25. 
De  legib.  Strict  interpretation  is  also  to  be  applied  to  laws  which 
enact  heavy  penalties  }  for  it  is  inhuman  to  wrest  or  torture  laws  to 
the  distressing  of  society,  Bacon^  aphor.  13. :— -and  to  those  which 
restrain  the  natural  liberty  of  mankind  ;  for  every  restraint  upon  li- 
berty implies  a  burden,  and  so  is  unfavourable.  Lastly,  Customary 
law  is  strictly  interpreted ;  for  as  its  only  foundation  is  usage, 
which  consists  in  fact,  it  can  go  no  farther  than  the  particular  usage 
has  gone^ 

56.  All  statutes  which  carry  in  them  no  characters  that  seem  to 
require  a  limited  interpretation^  may  be  extended  to  similar  and  o- 
mitted  cases  ;  for  as  the  reason  of  the  law  is  truly  the  will  of  the 
lawgiver,  therefore  in  every  case  where  the  reason  is  the  same,  the 
law  ought  also  to  be  the  same,  L.  12.  De  legib. ;  L.  32.  pr.  Ad  leg. 
AquU.  This  holds  more  especially  in  statutes  which  are  enacted  con* 
cerning  matters  specially  favoured  by  the  law,  ex.  gr.  in  acts  for  the 
encouragement  of  trade,  or  of  any  undertaking  profitable  to  the  coun- 
try, for  making  effectual  the  wills  of  dying  persons,  for  restraining 
iVand,  and  for  the  security  of  creditors.  Marriage  also,  and  the  li- 
berty 
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berty  of  the  subject,  are  favourites  of  the  law.  All  enactments 
made  for  these  and  the  like  purposes,  if  they  are  defective  in 
the  expression,  ought  to  be  extended  by  a  liberal  interpretation, 
L.  13.  De  legib. ;  and  they  are  generally  called  by  doctors^avoura^/e 
laws. 

57.  In  the  extension  of  favourable  statutes  to  similar  cases,  care 
must  be  taken  not  to  give  scope  to  the  imagination  in  discovering  re- 
mote resemblances.  The  extension  must  be  limited  to  the  cases  im-^ 
mediately  similar  to  those  expressed  in  the  law ;  for  if  the  liberty  be 
taken  of  building  one  consequence  on  another,  cases  may  be  at  last 
included  quite  dissimilar  to  those  which  are  specified,  BacoUf  aphor. 
16.  No  statute,  let  it  be  ever  so  favourable,  ought  to  be  extended  to 
a  case  which  seems  from  circumstances  to  have  been  industriously 
omitted  by  the  legislature,  however  similar  that  case  may  be  to  those 
mentioned  ;  agreeably  to  a  rule  of  the  doctors,  which,  though  couch- 
ed in  improper  words,  has  a  just  meaning,  CamB  omissus  pro  omisso 
habendus  est.  On  the  other  hand,  all  statutes,  however  unfavourable, 
must  receive  that  interpretation  which  is  necessary  to  give  them  ef- 
fect. Hence,  where  a  statute  prohibits  an  act,  it  implies  a  prohibition 
of  whatever  necessarily  produces  that  act ;  for  every  one  truly  trans« 
gresses  the  law,  who  does  what  is  plainly  intended  should  not  be 
done,  though  it  be  not  expressly  forbidden,  L.  29, 30.  De  legib.  But 
there  is  no  such  necessity  of  extending  a  statute  of  strict  interpreta- 
tion to  similar  cases  ;  for  though  it  should  be  explained  so  as  to  ex- 
clude these,  it  may  have  its  full  e£Fect  as  to  the  cases  expressly  pro- 
vided for.  Yet  sometimes  an  unfavourable  law  may  be  extended  to 
such  similar  cases  as  did  not  exist  at  the  time  of  passing  it ;  because 
it  was  not  in  the  lawgiver's  power,  though  he  had  designed  it,  to 
provide  for  cases  which  had  not  then  emerged,  and.  were  so  many 
non  entia  at  the  time  of  the  enactment,  Bacon^  aphor.  20. 

58.  Where  a  statute,  without  any  intention  of  repealing  a  former, 
contains  a  clause  derogating  from  it,  so  that  in  certain  articles  both 
laws  cannot  be  observed  or  complied  with  in  their  full  extent,  the 
law  which  is  most  essential  to  the  commonwealth  ought  to  be  pre* 
ferred  to  the  other ;  the  law  which  forbids  or  commands,  to  that 
which  is  barely  permissive  y  the  law  guarded  with  a  heavier  penalty, 
to  that  which  inflicts  a  slighter  or  none ;  the  law  which  descends 
to  particulars,  to  one  delivered  in  general  terms,  L.  80.  De  reg.jur. ; 
the  law  which  requires  immediate  obedience,  to  that  which  may  be 
complied  with  afterwards.  These,  with  many  other  rules  laid  down 
for  interpreting  laws  by  TuUy,  De  invent.  L.  2.  §  49.,  have  been 
commented  on  at  large  by  Grotius,  PuflFendorf,  and  others.  They 
are  frequently,  without  doubt,  misapplied  from  inattention  or  pre- 
judice ;  but  he  bids  the  fairest  for  a  just  interpretation,  who  keeps 
constantly  in  view  the  mischiefs  or  defects  in  the  laws  formerly  en- 
acted on  the  same  subject,  the  remedies  which  the  statute  has  pro- 
vided to  cure  them,  how  far  these  remedies  are  proper,  and  what 
sense  appears  most  congruous  to  its  subject-matter,  and  most  agree- 
able to  equity. 

59.  This  title  may  be  concluded  with  an  observation  or  two  con- 
cerning the  nature  and  effects  of  prohibitory  statutes.  The  Roman 
law  is  express,  that  all  bargains  and  covenants  entered  into  in  con- 
tradiction to  a  statute  prohibiting  them,  are  null,  L.  5.  C.  De  legib. 
But  this  doctrine,  if  it  be  not  properly  limited,  appears  not  to  be 
founded  In  the  nature  or  reason  of  things.  To  forbid  an  act,  and 
to  destroy  its  effect  when  done,  are  in  themselves  quite  different. 
A  simple  prohibition  is  intended  merely  to  lay  a  moral  obligation 
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upon  persons,  not  to  do  kit  hat  is  forbidden ;  but  does  not  point  out 
the  operation  of  the  law  in  respect  of  the  action  prohibited.  Thus^ 
though  natural  law  forbids  the  giving  of  a  subject  to  one  which  hath 
been  before  promised  to  another ;  yet  where  it  is  so  given,  in  breach 
of  the  anterior  promise,  the  act  is  valid  ;  because  the  law  does  not, 
with  the  prohibition,  take  away  the  power  of  giving  ;  and  this  holds 
also  in  human  or  positive  prohibitory  laws,  according  to  Grotius,  Lib. 
%  C.  5.  §  16.  Some  lawyers,  though  they  reject  the  Roman  doctrine 
in  laws  which  have  a  penalty  annexed  to  them,  admit  it  in  such  as 
have  none  ;  because  if  acts  done  in  breach  of  these  be  not  void,  such 
laws  must  be  without  a  sanction.  But  it  has  been  observed,  mpr. 
-§  5.,  that  the  breach  of  every  law  is  an  offence  which  subjects  the 
offender  to  punishment.  What  words  in  a  law  are  necessary  for 
annulling  acts  that  are  done  in  breach  of  it,  can  hardly  be  compre« 
bended  under  precise  rules.  In  general,  a  statute,  where  it  prohi- 
bits, not  only  the  acty  but  the  obligations  resulting  from,  or  the  ef- 
fects consequent  on  it,  must  be  construed  to  annul :  Or  where  the 
law  enacts,  that  it  shall  not  be  in  one*s  power  to  do  a  thing,  the  act^ 
if  done,  must  necessarily  be  void ;  because  the  very  right  which 
the  person  had  to  do  it,  is  taken  from  him. 

60.  Where  a  prohibitory  law  disables  a  person  from  acting,  the 
disability,  if  it  be  imposed  merely  in  behalf  of  a  third  party,  may  be 
taken  off  by  the  consent  of  that  party,  since  every  one  has  the  power 
of  renouncing  a  benefit  introduced  in  his  own  favour,  L.  29.  C  De 
pact.  Thus,  though  a  father  is  disabled  by  the  law  from  disposing 
of  his  personal  estate  to  strangers  with  a  fraudulent  intention  to  dis- 
appoint his  children  of  their  legitim ;  yet  the  renunciation  by  the 
children  of  that  claim  after  their  perfect  age,  is  su£5cient  to  support 
the  father's  act,  which  would  otherwise  have  been  of  no  force.  In 
matters,  however,  which  regard  the  public  utility  of  the  state,  the 
consent  or  renunciation  of  the  person  immediately  interested  is 
void,  as  contrary  to  the  common  interest.  In  such  cases,  the  au- 
thority of  the  law  is  stronger  than  the  agreement  of  the  private  par- 
ties ;  and  therefore,  public  statutes  must  have  their  efl^t,  indepen- 
dent of  the  will  or  pactions  of  private  men,  L.  38.  De  pact. ;  L.  45« 
§  1.  Dereg.Jtur. 
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Of  Jurisdiction  and  Judges  in  generaL 

THE  objects  of  law,  or  the  matters  of  which  it  treats,  are  three  : 
Fint^  Persons  ;  9,dly^  Things,  or  rights  which  persons  are  ca- 
pable of  enjoying  ;  Sdly^  Actions,  by  which  the  persons  entitled  to 
those  rights  make  them  effectuaL  It  is  not  the  purpose  of  this  trea- 
tise to  explain  such  divisions  of  persons  as  relate  chiefly  to  the  public 
law.  The  rights  competent  to  private  persons  cannot  be  distinctly 
understood,  without  a  previous  explication  of  the  powers  of  judges^ 
by  whom  all  questions  of  private  right  must  be  decided,  and  of  the 
Just  extent  and  limits  of  their  authority.  In  order  to  this,  it  is  ne* 
cessary  to  premise  some  account  of  the  general  nature  of  jurisdic- 
tion, with  which,  every  judge  is  invested,  either  in  a  higher  or  in  a 
3ower  degree. 

2L  Jurisdiction  is  a  power  conferred  on  a  judge  or  magistrate,  to 
'vol.1.  €  take 
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take  cognisance  of,  and  determine,  debateable  questions,  according 
to  law,  and  to  carry  his  sentences  into  execution.  This  power  in 
judges  of  executing  their  sentences  in  civil  matters,  was,  by  the  Ro- 
man lawyers,  called  imperium  mixtum^  L.  3.  Dejurisd.^  in  opposition 
to  the  right  of  executing  criminal  sentences,  which  was  styled  im- 
perium merwriy  or  Jus  gladii.  And  because  no  jurisdiction  could  sub- 
sist without  imperium  mixtum^  it  is  said  by  them  inhcerere  JurisdiC" 
tioni.  The  Romans  had  certain  judges  whom  they  styled ^wrfice^ 
pedanei^  who  were  authorised  by  the  rraetor  to  hear  and  decide  in 
a  variety  of  causes  ;  but  without  the  right  of  execution,  which  was 
reserved  to  the  Praetor  himself.  Arbiters  had  a  similar  power  of 
pronouncing  sentences  in  civil  matters  referred  to  them,  but  not  of 
carrying  them  into  execution.  The  law  of  Scotland  is  the  same 
with  that  of  Rome,  in  regard  to  arbiters ;  but  there  is  perhaps  no 
instance  in  our  law  of  persons  named  by  statute,  merely  to  exer- 
cise certain  judicial  acts^  without  a  power  of  execution,  except  bi- 
shops, whose  powers  are  now  devolved  on  presbyteries.  These  were 
directed  by  1572,  C  48.  to  design  or  mark  out  proper  manses  and 
glebes  for  ministers.  Their  powers  go  no  farther  than  designa- 
tion :  If  the  possessor  of  the  ground  marked  out  refuse  to  give  up 
the  possession  to  the  minister,  the  execution  is  committed  to  the 
supreme  civil  court,  by  whose  authority  letters  issue  from  the  sig- 
net for  that  purpose. 

3*  Doubtless  the  supreme  power  is,  in  the  general  case,  the  foun- 
tain of  jurisdiction ;  for  he  who  has  the  right  of  enacting  laws, 
ought  also  to  have  the  right  of  erecting  courts,  and  appointing  ma- 
gistrates for  applying  those  laws  to  particular  cases,  L.  unic.  Ad  leg. 
Jul.  de  amb.  pr.  But  by  the  Gothic  or  feudal  plan,  which  prevail- 
ed almost  universally  in  Europe  upon  the  decline  of  the  Roman 
empire,  kings,  though  they  had  not  the  sole  right  of  legislation,  be- 
came the  supreme  feudal  lords  of  all  the  lands  within  their  domi- 
nions, and  had  also  the  executive  power  of  the  state  committed  to 
them.  Under  these  two  characters,  our  sovereigns  were  vested  with 
the  sole  ri^ht  of  jurisdiction  ;  in  consequence  of  which  they  com- 
municated judicial  powers  to  others,  isometimes  along  with  a  grant 
of  lands,  and  sometimes  without  it,  in  such  degree  and  to  such  ex- 
tent as  they  thought  expedient.  The  tract  of  ground,  or  district, 
within  which  a  judge,  thus  constituted,  has  a  right  of  jurisdiction 
over  the  persons  and  estates  of  the  inhabitants,  is  called  his  territory. 
As  his  whole  powers  are  confined  to  the  precise  limits  of  that  dis- 
trict, every  act  of  jurisdiction  exercised  by  him  beyond  his  territory 
is  null  J  not  only  his  judicial  proceedings  before,  or  at  giving  judg- 
ment, but  those  acts  by  which  his  sentence  is  to  be  made  effectual, 
L.  20.  De  juried.  Thus,  an  arrestment  executed  without  the  ter- 
ritory of  the  judge  who  granted  the  warrant,  was  declared  null, 
though  he  in  whose  hands  the  arrestment  was  used  had  his  resi- 
dence within  the  territory,  Dec.  5.  1671,  MUlar^  (Dict.  p.  7293.) 

4.  Jurisdiction  hath  suffered  various  divisions,  which  have  some 
relation  to  the  usage  of  Scotland.  The  Romans  divided  it  into  vo- 
luntary and  contentious.  Voluntary  was  that  which  was  exercise'd 
in  matters  that  admitted  of  no  opposition.  Contentious  had  place 
in  all  questions  truly  debateable,  which  were  in  their  nature  capa- 
ble of  receiving  a  judicial  discussion.  A  decree,  therefore,  upon  a 
point  which  might  have  been  the  subject  of  dispute,  though  in  fact 
pronounced  in  absence  of,  or  without  opposition  from  the  defender, 
\\dL%  jurhdktionh  contcntiosce.     The  essential  differences  between  the 
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two  were,  that  voluntary  jurisdiction  might  be  exercised  by  any 
judge,  and  upon  atiy  day,  and  in  any  place;  whereas  acs  of  con- 
tentious jurisdiction  must  have  been  performed  pro  tribunali^  or  in 
court,  and  upon  a  lawful  day,  and  by  that  judge  alone  who  was 
competent  to  the  cause.     The  judicial  ratifications  of  women  cloth- 
ed with  husbands  may  be  accounted  voluntarice  jurisdidionts  by  the 
law  of  Scotland ;  for  they  may  be  proceeded  in^by  any  judge,  even 
extra  terrilorium^  Fount.  Feb.  3.  1688,  Cochrany  (Dict.  p,  7294.) 
Brieves  of  tutory,  and  general  services  of  heirs,  have  this  character 
of  voluntary  jurisdiction,  that  they  may  be  directed  to  any  judge, 
even  to  one  within  whose  territory  neither  the  minor  nor  the  de- 
ceased had  ever  resided*     The  registration  of  deeds  is,  by  some  wri- 
ters, considered  as  an  act  of  jurisdiction ;  because,  though  in  that 
step  there  is  neither  any  real  mterpositionof  the  judge,  nor  appear- 
ance of  the  party,  every  extract  in  its  recital  contains  both.     If  it 
is  to  be  accounted  an  act  of  jurisdiction,  it  seems  to  partake  of  the 
nature  of  both  kinds.     It  may  be  accounted  voluntary,  in  so  far  as 
the  judicial  sentence  prefixed  to  the  extract  is  a  mere^ctio  Jurisj 
and  the  registration  admits  of  no  dispute,  but  passes  of  course.   On 
the  other  hand,  the  prohibition  of  1685,  C.  38.,  that  no  clerk  of  an 
inferior  court  shall  register  any  writing,  either  for  conservation,  or 
execution  against  a  party  dwelling  without  the  judge's  Jurisdiction, 
gives  registration  a  nearer  resemblance  to  the  nature  of  contentious 
jurisdiction. 

5.  Jurisdiction  is  either  civil  or  criminal.  By  the  first,  questions 
of  private  right  are  heard  and  determined :  by  the  other,  crimes 
are  tried  and  punished.  It  is  also  divided  into  superior,  inferior, 
and  mixed.  That  jurisdiction  is  supreme  from  which  there  lies  no 
appeal  to  an  higher  court.  Though  the  British  house  of  Lords  is, 
since  the  union  of  the  two  kingdoms,  our  only  supreme  court,  in 
the  strictest  acceptation  of  that  word,  in  all  civil  and  revenue  causes, 
yet  the  courts  of  session  and  exchequer  may  be  still  called  supreme, 
with  respect  to  those  causes  in  a  larger  sense ;  as  their  jurisdiction 
is  universal  over  the  whole  kingdom ;  as  the  sentences  of  all  the 
inferior  courts  of  Scotland  are  subject  to  the  review  of  one  or  other 
of  them,  unless  w^here  special  statute  interposes  ;  and  as  their  sen- 
tences cannot  be  brought  under  review  by  any  court  proper  to 
Scotland  ;  nor  indeed  by  any  ong^'no/ court ;  for  the  house  of  Lords 
have  no  original  jurisdiction  in  questions  of  civil  right.  Whe- 
ther our  supreme  criminal  court  oi  justiciary  be  entitled  to  that 
epithet  in  its  highest  sense,  shall  be  afterwards  considered,  Tit.  3. 
§24. 

6.  Inferior  judges  are  those  whose  sentences  are  subject  to  the 
review  of  one  or  other  of  our  supreme  courts,  and  whose  jurisdic- 
tion is  confined  to  a  particular  county,  borough,  or  other  territory, 
ex.  gr.  sheriffs,  justices  of  the  peace,  magistrates  of  boroughs,  in- 
ferior admirals  and  commissaries,  and  barons.  Mixed  jurisdiction 
participates  of  the  nature  both  of  the  supreme  and  inferior.  Thus 
the  judge  of  the  high  court  of  admiralty,  and  the  commissaries  of 
Edinburgh,  have  an  universal  jurisdiction  over  Scotland,  and  may 
review  the  decrees  of  inferior  admirals  and  commissaries  :  But  be- 
cause their  own  decrees  are  subject  to  the  review  of  the  court  of 
session  or  justiciary,  they  are  in  that  respect  inferior  courts.  Thus 
also  justices  of  the  peace,  when  sitting  in  their  quarter-sessions, 
have  a  power  of  reviewing  the  decrees  pronounced  in  civil  causes  by 
themselves  in  their  particular  or  common  sessions;  but  their  decrees, 
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even  in  their  quarter-sessions^  are,  in  the  general  case  at  least,  sufa^- 
ject  to  the  review  of  the  court  of  session.  It  would  seem  that,  by 
the  Roman  law,  none  but  the  magistratics  majores^  or  supreme  courts, . 
had  a  power  of  reviewing  their  own  definitive  judgments,  L.  16. 
^Jin.  De  minor. ;  L.  1 7.  eod.  tit.  And  though  by  our  customs  several 
inferior  judges,  as  sherifi-deputes,  commissaries  of  Edinburgh,  and 
bailies  of  boroughs,  may  review  interlocutory  judgments  pronoun- 
ced by  themselves,  till  aecree  be  extracted  in  tne  cause ;  yet  no  in- 
ferior court  has  an  implied  right  of  reviewing  any  definitive  sen- 
tence  of  its  own,  so  as,  without  special  statutory  powers,  to  suspend 
or  set  it  aside,  after  it  hath,  by  the  clerk's  giving  forth  an  extract, 
become  a  decree.  From  that  period,  the>dge'8  right  of  cogni- 
sance  ceaseth,  L.  55.  De  rejud. ;  Gosf.  Jan.  ^6.  1677,  Cowan,  (Dict. 
p.  7486.) ;  whereas  our  supreme  civil  court  can  review,  not  only 
the  decrees  of  inferior  judges,  but  their  own, 

7.  Where  a  new  civil  jurisdiction  is  created  by  statute,  with  a 
power  to  the  new  erected  court  of  judging  in  special  matters,  it  is 
not  understood  to  be  exclusive  of  ttie  judge  formerly  competent  to 
that  species  of  causes,  imless  the  statute  constituting  the  court  ex- 

Eressly  declare,  that  the  causes  therein  specified  shall  be  discussed 
y  that  court,  and  no  other.  In  like  manner,  in  questions  where 
the  cognisance  naturally  belongs  to  the  ordinary  courts,  a  jurisdic- 
tion granted  to  another  court  to  judge  in  certain  of  these  causes, 
will  not  easily  be  presumed  privative,  but  be  considered  barely  as 
an  option  given  to  the  party  aggrieved  to  apply  for  redress  to  either 
of  the  two  courts  at  his  pleasure.  An  instance  of  this  occurs  in  the 
late  statute  conferring  a  new  jurisdiction  on  the  circuit-court,  of 
which  below.  Tit.  3.  §  28,  No  encroachment  on  the  jurisdiction 
of  the  established  judges  is,  in  dubio,  to  be  presumed  :  It  is  there- 
fore a  never-failing  rule  in  all  new  jurisdictions.  That  the  limita- 
tion  under  which  the  jurisdiction  is  granted,  is  to  be  most  amply 
interpreted,  so  as  to  imnort  a  denial  of  every  branch  of  jurisdiction 
beyond  those  limits.  Hence  also  such  new  jurisdiction  ought  to 
be  accounted  subordinate ;  and  consequently  its  sentences  are  to 
be  subjected  to  tlie  review  of  that  court  which  the  law  itself  hath 
declared  to  be  supreme  in  all  civil  causes.  The  same"  general  rule 
holds  in  criminal  jurisdiction  :  But  where  a  fact,  not  criminal  of  its 
own  nature,  is  declared  a  crime  by  statute,  and  made  cognisable 
either  by  a  new-erected  court,  or  by  one  already  known  in  our  law, 
it  may  be  doubted,  whether  the  court  established  by  statute  for 
such  trials  has  not  the  sole  cognisance  of  them,  exclusive  of  the 
court  of  justiciary,  as  the  crime  is  merely  statutory.  See  Hist.  Lam 
Tr.  Tit  Courts.  Yet  thus  far  there  can  be  no  doubt,  that  if  in  ques- 
tions of  public  police,  of  which  the  ordinary  courts  never  had  the 
cognisance,  judicial  powers  shall  be  conferred  upon  a  newly-erected 
court,  no  other  can  interfere  with  or  control  them ;  because  the  ju- 
risdiction itself  being  wholly  a  creature  of  the  law  conferring  it,  can 
be  exercised  only  by  those  to  whom  the  law  hath  made  over  the 
grant  It  arises  from  the  same  legal  presumption  against  the  ex- 
tension of  jurisdictions,  that  British  statutes  simply  declaring  any 
matter  jf?fia%  determinable  by  a  special  court,  are  not  understood  to 
mean,  that  the  judgment  of  such  court  shall  be  subject  to  the  re- 
view of  no  other,  but  merely  that  it  shall  have  the  power  of  pro- 
nouncing a  definitive  sentence  on  the  question  brought  before  it^ 
Fac.  Coll.  i.  108,  {Buchanan  against  Toxcart,  Dict.  p.  7347.)  The 
law  16  understood  to  confer  a  supreme  and  sole  jurisdiction,  only 
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vhen  the  expression  is  so  explicit  as  to  exclude  all  doubt,  ex.  gr. 
that  the  court  shall  have  power  to  determine  without  appeal^  or 
that  the  judgment  shall  not  be  subject  to  the  review  of  any  other 
court '  ^. 

8.  In  all  grants  of  jurisdiction,  whether  civil  or  criminal,  supreme 
or  inferior,  every  power  is  understood  to  be  conferred,  without  which 
the  jurisdiction  cannot  be  explicated,  L.  2.  Dejurisd.    By  this  rule, 
a  judge  may  determine  incidentally  questions  which  fall  not  imder 
his  original  cognisance,  where,  without  that  power,  he  could  not 
pronounce  a  definitive  judgment  in  the  action  which  is  properly 
insisted  in  before  him.     Thus,  if  in  an  action  brought  before  the 
Sheriff,  to  which  he  is  confessedly  competent,  forgery  be  alleged, 
either  by  way  of  defence  or  reply,  the  sheriff  is  imder  no  necessity 
of  staying  process  for  want  of  jurisdiction,  but  may  judge  in  the 
forgery  incidenter^  Durie^  Nov.  SO.  1630,  La.  Williamson^  (Dict, 
p.  7483.)    Yet  the  effect  of  his  sentence  in  that  incidental  question 
is  merely  to  support  his  judgment  in  the  original  cause  carried  on 
before  him.     Thus  also,  if  uie  reduction  of  a  service  as  heir  rfiall 
be  brought  before  the  session  upon  the  head  of  bastardy,  or  other 
ground  of  illegitimacy,  the  court  itself  may  try  that  incidental  ques- 
tion, without  remitting  to  the  commissaries,  diough  it  be  properly 
oonsistorial.     But  where  the  exception  of  bastardy  was  offered  to 
an  inquest  in  bar  of  a  service  as  heir,  the  service  was  by  oiu*  more 
ancient  practice  put  off,  and  the  question  remitted  to  the  commis* 
sary,  Durie^  Jvly  23.  1630,  Lord  PitsligOy  (Dict.  p.  7402.)     Were 
sudi  a  case  to  occur  now,  it  may  be  doubted  whether  the  court  of 
session  would  hot,  at  the  suit  of  any  of  the  parties,  advocate  the 
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So  strict  is  the  rule  of  interpretation  in  this  particular,  that  although  the  stat  39. 
Geo.  III.  c.  66.^  (which  extends  to  Scotland  as  well  as  England,)  empowers  Justices  of 
Peace,  at  their  quarter-sessions,  in  certidn  cases,  ^^Jinaliy  to  hear  and  determine,"  and 
declares,  that  "  no  such  judgment  or  conviction  shall  be  removable,  by  certiorari^  into 
*'  any  court  whatsoever  s"  it  has  been  held,  in  the  face  of  a  strong  argument  to  the 
contrary  founded  on  the  presumed  intention  of  the  legislature,  that  the  exclusion  of 
the  power  of  review  is  limited  to  England,  where  alone  procedure  by  certiorari  is 
known ;  while,  on  the  other  hand,  as  to  Scotland,  *'  the  privilege  of  appeal  to  the  su- 
'*  preme  court,  not  being  expressly  prohibited,  an  exclusion  of  its  jurisdiction  is  not  to 
<*  be  presumed;"  Guthrie^  lOtA  December  )S07;  see  aiso  Anderson,  ftSth  February 
IBll.Fac.  Coll. 

Even  when  a  final  and  conclusive  jurisdicdon  is  conferred  in  the  broadest  terms, 

still,  if  the  inferior  coiurt  exceed  its  powers,  or  refiise  to  act,  or  otherwise  proceed 

'  in  a  way  inconsistent  with,  and  not  recognised  by  the  statute,  the  Court  of  Session 

may  competently  review  the  proceedings,  and  give  redress;  Dawson,  1 8th  February  1 809 ; 

Heritors  of  Corstorphine,  lOth  March  1812;   Young,  ^Sthjune  1814,  Fac,  Coll. 

Upon  die  same  principle,  where  a  particular  jurisdiction  is  appointed  under  a  canal, 
or  road,  or  other  local  act,  to  determine  all  Questions  that  may  arise  in  carrying  such 
act  into  execution ;  if  the  statutory  trustees  do  not  follow  the  terms  of  the  act,  or  ex- 
ceed the  powers  thereby  given,  the  party  aggrieved  is  not  limited  to  the  statutory  or 
local  jurisdiction,  but  may  at  once  apply  for  nis  redress  in  the  Court  of  Session ;  Fac. 
ColL  2Sth  May  1793,  Countess  qf  Loudon,  Dict.  p.  7998; — ^also  the  following  cases 
decided  in  the  House  of  Lords  on  appeal ;  Goldie,  1st  June  1814,  2.  Dow,  534 ;  Skand, 
2Sth  July  1814,  2.  Dow,  519 ;  and  Knowles,  5th  July  1815,  3.  Dow,  280. 

In  a  certain  class  of  questions,  however,  viz.,  those  arising  out  of  the  proceedings 
of  couils  of  lieutenancy  under  the  miiidff  statutes,  the  Court,  before  holding  it  com- 
petent to  interfere,  have  been  comparatively  scrupulous  in  demanding  very  strong 
jtrima  facie  evidence  as  to  the  alleged  excess  of  powers.  Accordingly,  it  has  been  held 
in  one  case,  that  **  it  is  not  competent  to  receive  any  such  bills^*  (of  advocation  or 
suspension,)  although  **  there  be  some  reason  for  thinking  that  the  commissioners  have 
««  exceeded  the  powers  vested  in  them  by  the  act ;"  Chivas,  1  \th  July  1804,  Fac.  CoU. ; 
— while,  in  another  case,  it  has  been  stated  **  to  be  now  settled,  that  the  excess  of  power 
**  must  be  Jlagrant  before  this  Court  can  be  warranted  to  interfere,  and  stop  or 
**  impede  measures  of  administration,  conducted  at  least  under  colour  of  parliamentary 
**  authority,  on  which  the  general  safety  may  depend;"  Imray,  2d  March  1811.  In 
ixith  cases,  there  was  consiuerable  difference  of  opinion  on  the  bench. 
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brief  to  themselves.  By  the  same  rule^*  every  judge»  however  li- 
mited his  jurisdiction  may  be,  is  vested  with  all  the  powers  neces* 
sary,  either  for  supporting  his  jurisdiction^  and  maintaining  the  ay^ 
thority  of  the  courts  or  for  the  execution  of  his  decrees.  Hence 
the  court  of  session,  though  its  jurisdiction  be  merely  civile  has  an 
inherent  power  of  punishing  those  who  shall  insult  any  of  the  judges 
while  the  court  is  sitting,  or  who  shall  obstruct  the  execution  of  its 
sentences,  with  degradation,  banishment,  a  fine,  or  corporal  punish-, 
ment,  according  to  the  demerit  of  the  c^ence.  Hence  also,  even 
those  courts  which  are  the  most  limited^  are  competent  to  truls  for 
the  deforcement  of  their  own  officers  ^.  And  on  the  death  of  a 
defender,  thejr  can  transfer  any  action  against  his  rraresentative,  if 
he  reside  within  their  territory.  In  like  manner^  all  judges,  even 
of  the  very  lowest  rank,  have  a  power  of  enforcing  the  execution  of 
their  own  decrees,  by  certiun  known  methods  of  l^gal  diligence. 

9.  The  division  of  jurisdiction  into  cumulative  and  privative,  is 
much  attended  to  in  our  practice.  Cumulative,  or  concurrent^  it 
that  which  may  be  exercised  by  any  one  of  two  or  more  courts  in 
the  same  causa  To  prevent  me  collision  that  might  happen  in  the 
case  of  two  cumulative  jurisdictions,  by  each  of  the  courts  claiming 
the  exercise  of  their  ri^t  in  the  same  cause,  a  rule  is  established 
by  custom,  That  the  judge  who  first  exerdses  jurisdiction  in  the 
cause,  acquires  a  right,  ,^e  pruevevUumiij  to  judge  in  it,  exclusive  of 
the  other.  The  judge  by  whose  authority  the  ofiender  is  eidier 
first  apprehended  or  first  dted,  prevents,  and  so  excludes  the  other 
firom  his  right  of  cognisance;  because  these  are  the  two  first  acts  of 
jurisdiction  that  can  be  exercised  by  any  court  This  right  of  pre- 
vention jplainly  appears  to  be  peculiar  to  criminal  jurisdiction*  In 
civil,  it  IS  the  private  pursuer  who  has  ^e  <mly  right  of  choosing 
before  which  ox  the  courts  he  shall  sue.  No  citation,  therefore,  in 
a  cause  merely  civil,  to  appear  before  a  jud^e^  whidb  is  not  given 
at  the  suit  of  the  pursuer,  can  fix  the  cause  m  that  judge's  courts 
preferably  to  any  other  that  is  .competent ;  whereas  in  criminal 
questions  or  breaches  of  the  peace,  it  is  not  the  party  injured  onlyy 
but 'the  procurator-fiscal,  or  public  prosecutor  of  any  competent 
court,  who  may  bring  the  dehnquent  to  his  triaL  If  the  judge  who 
has  thus  acquired  the  exclusive  jurisdiction,  ahall  not  bring  me  de- 
linquent  to  trial,  the  precluded  judge  may  bring  the  cause  before 
his  own  court ;  for  public  policy  requires,  that  crimes  should  not 
remain  unpunished :  But  no  citation  by  the  public  prosecutor  o€ 
one  court,  can  hinder  the  party  injured  to  bring  his  action  against 
the  delinquent,  for  reparation  and  damages,  before  any  other  com- 
petent court,  though  no  negligence  shoiud  be  alleged  in  the  party 
preventing.  An  action  of  dami^es  is  grounded  on  a  civil  rig^  in 
which  the  private  partj)r  alone  has  interest :  He  cannot  thererore  be 
deprived  of  it,  by  a  citation  given  by  a  public  officer  of  the  law» 
which  is  intended  for  a  quite  different  purpose  mpublicam  wndic^ 

torn; 

•  ride  Ktw.  It.  len^  MagiariOa  qfXSrlkat^,  IhcT.  p.  196*;  miFacOILlU 
Bell  agunst  Dmda$,  Dicr.  p.  7^09*^. 


^^  In  both  of  these  cases,  the  power  of  punishing  a  party,  who  had  insulted  and 
threatened  the  members  of  the  Conrt,  was  recognised  as  inherent  in  every  tribu- 
naL  In  the  first  case,  indeed,  *<  the  Lords  found  the  decreet  null ;"  but  this  sp» 
pears  to  have  arisen  from  the  punishment's  having  been  awarded  not  by  the  Magistrates^ 
who  alone  constituted  the  Court,  and  were  entiUed  to  act  as  judges,  but  by  the  T\/am^ 
Qmncilf  who  of  course  had  no  jurisdiction.  Even  here,  however,  the  decree  was  ^  su»» 
44  tioned  as  a  libel,"  and  the  ^mbnder  fined  in  the  Court  of  Session. 
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iam ;  Nm.  9.  1672,  Scot,  (Dict.  p.  7315) ;  Gotf.  Jidy  1. 1673,  Fork^ 
(DicT.  p.  7316.) 

10.  rrivative  jurisdiction,  otherwise  called  peculiar,  is  that  which 
belongs  only  to  one  court,  to  the  exclusion  of  all  others,  whether 
the  cause  of  such  exclusion  arises  from  the  nature  of  the  action  to 
be  brought  before  the  court,  (to  which  some  writers  have  confined 
it,)  or  from  its  weight  or  importance.  Thus,  the  jurisdiction  of  the 
court  of  session  is  privative  in  all  actions  for  declaring  property,  in 
piovings  of  the  tenor,  &c. ;  as  that  of  the  court  of  exchequer  is  in 
all  revenue  causes,  exc^t  in  so  fiur  as  special  statute  has  given  the 
cosnisance  of  them  to  justices  of  the  peace.  G>mmissaries  are  the 
omy  judges  in  the  first  instance,  in  all  questions  properly  consis- 
torial ;  and  the  high  court  of  admiralty,  in  all  maritune  causes^  whe- 
ther civil  or  criminaL 

1 L  Jurisdiction  is  either  personal  or  patrimonial  Personal  ju- 
risdiction is  that  which  is  either  revocable  by  the  granter,  or  whichy 
though  no  power  of  revocation  be  reserved  in  tne  grant,  falls  by 
the  cfeath  of  the  grantee.  Patrimonial,  or  heritable,  is  that  which 
is  truly  part  of  a  man's  property,  and  descends  as  such  to  his  heirs* 
Jurisdictions  were  granted  originally  on  account  of  the  fitness  of 
the  grantee  himselfTiuid  consequently  were  personal :  But  on  the 
introduction  of  the  feudal  plan,  the  lung,  when  he  made  any  grant 
of  lands  for  military  service,  conferred  on  the  nantee  a  certain  de* 


gree  of  jurisdiction  within  the  lands  granted,  along  with  the  lands 
memselves,  ex.  gr.  of  sherifi&hip,  regality,  or  barony ;  and  as  the 
lands  were  made  over,  not  only  to  tne  grantee,  but  to  his  heirs,  the 
iurisdiction  annexed  to  them  became  also  heritable  Because  this 
Kind  of  jurisdiction  wa9  incident  to,  and  followed  the  lands  or  ter- 
ritory to  which  it  was  annexed,  not  only  through  the  grantee's  heirs^ 
but  his  singular  successors,  it  got  the  name  of  ierrUorial.  Several 
iurisdictions,  however,  after  they  ceased  to  be  territorial,  continued 
heritable :  For  though  our  sovepei^s  soon  found  it  necessary  to 
resume  sheriffiihips  m>m  the  proprietors  of  the  territory  to  wnich 
that  jurisdiction  was  originally  annexed,  vid.  infr.  Tit.  4.  §  1.,  and 
to  grant  them  to  others  who  had  no  property  in  the  lands ;  yet  the 
new  grant  was  firec|uently  bestowed  not  barely  to  the  grantee  person- 
ally,  but  to  his  heirs. 

12L  The  power  which  attended  these  heritable  jurisdictions  be- 
came at  last  formidable  to  the  state,  and  enabled  some  of  our  first 
fiunilies  to  bid  open  defiance  to  the  law.  It  was  for  this  reason, 
that  immediately  upon  the  forfeiture  of  the  Earl  of  Douglas,  June 
10.  1455,  (see  Black  aciSf  foL  34.)  it  was  9tatuted  by  1455,  C.  43., 
that  no  regality  should  be  granted  for  the  fiiture  without  the  au- 
thority of  parhament ;  and  C.  44.  said  year,  that  no  office  should 
be  given  afterwards  in  fee  or  heritage.  Our  sovereigns  neverdieless 
<!ontinued  to  make  grants  of  heritably  jurisdictions ;  most  of  which 
were  confirmed  by  pwrliamentary  ratifications  j  and  others  were, 
without  such  confirmation,  stren^ened  by  the  immemorial  exer«- 
cise  of  the  jurisdictions,  till  it  became  at  last  the  general  opinion, 
that  those  statutes  had  lost  their  authority,  Mackenne^M  Obt.  on  1455, 
C  43.  All  heritable  offices  and  jurisdictions,  without  distinguishing 
whether  they  were  granted  before  or  after  the  said  two  acts  m  1455, 
were,  by  the  treaty  of  Union,  art.  20.  reserved  to  the  owners  as  rights 
of  property ;  but  it  does  not  certainly  appear,  whether  these  acts 
were  tnen  understood  to  be  in  force  or  not,  as  the  offices  and  juris* 
dictions  were  reserved  in  the  same  manner  only  as  they  were  thes 
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enjoyed  by  the  laws  of  Scotland.  Several  heritable  sheriffships  and 
stcwartries  having  accrued. to  the  crown  by  the  rebellion  in  1715, 
the  parliament,  from  the  same  reason  of  state,  declared,  by  the  in- 
quiry act  1  •  George  I.  C.  50.  that  these  forfeited  jurisdictions  should 
not  be  alienable  by  the  crown,  either  heritably  or  during  life ;  and 
now  by  act  20  **  George  IL  C  43.  to  be  afterwards  more  fidly  ex- 
plained, all  heritable  jurisdictions,  except  those  of  Admiralty,  and 
a  small  pittance  reserved  to  barons,  are  either  abolished,  or  resumed 
and  annexed  to  the  crown.  By  our  present  law,  therdfore,  almost 
all  jurisdictions,  both  supreme  and  inferior,  are  again  personal,  more 
iigreeably  to  the  original  nature  and  condition  of  jurisdiction. 

13.  Jurisdiction  is  either  proper  or  delegated.  Proper  jurisdic- 
tion belongs  to  a  judge  or  magistrate  himself  in  virtue  of  his  office. 
Delegated  is  that  which  is  communicated  by  the  judge  to  another, 
who  acts  in  his  name,  called  a  deptUe  or  deputy.  One  named  by  a 
deputy  who  has  himself  the  power  of  deputation,  is  called  a  sub^ 
stituie.  No  judge  has  the  right  of  appointing  deputies,  unless  it  be 
contained  in  his  grant ;  for  an  office  which  requires  personal  quali- 
ties, cannot  be  delegated  by  the  grantee  to  another  without  a  spe- 
cial power.  Such  power  has  been  always  expressed  in  the  personal 
grants  of  sheriffship,  stewartry,  and  admiralty ;  but  justices  of  the 
peace,  and  magistrates  of  boroughs,  have  no  power  of  deputation, 
in  heritable  jiurisdictions,  though  the  first  grantee  should  have  pos- 
sessed everv  qualification  {)roper  for  a  juc^e,  the  heir  succeeding 
to  him  might  nave  been  quite  incapable  of  discharging  the  office 
in  person ;  for  which  reason  powers  were  given  by  1424,  C  6.  to 
those  who  enjoyed  patrimonial  jurisdictions,  to  appoint  deputies 
for  whom  they  should  be  answerable.  The  deputies  thus  authori- 
sed, had,  by  tne  nature  of  their  commission,  the  whole  jurisdiction 
communicated  to  them  which  was  before  in  their  constituents ;  for 
there  is  no  limitation  in  the  statute  relative  to  the  power  of  the  de- 
puties. The  opinion,  therefore,  that  in  deputations  by  barons,  the 
potegtas  gladii  was  not  del^ated  to  the  baron-bailie,  appears  ill 
founded,  and  was  certainlv  contrary  to  practice.  A  passage  quoted 
from  J?a/fbtir  in  support  of  it,  p.  548.  is  plainly  misunderstood ;  and 
other  delegates,  ex.  gr.  sheriff-deputes,  have  always  judged  in  crimes, 
in  virtue  of  the  power  of  appointing  deputies,  expressed  in  the 
isheriff  *s  commission.  The  sheriffs  appointed  in  pursuance  of  the 
late  jufisdiction-^ct  are  improperly  styled  deputies  in  that  ata- 
tute :  For  they  have  a  proper,  not  a  delegated  jurisdiction ;  they 
are  named,  not  by  the  high  sheriff  of  the  county,  but  by  the  king ; 
and  they  are  authorised  to  appoint  deputies  under  them,  who  are 
called  in  the  act  iubstitttlesy  to  exercise  jurisdiction,  either  over  the 
whole  country,  or  in  a  particular  district. 

14.  Delegated  iurisdiction  is  not,  in  the  judgment  of  law,  the  ju- 
risdiction of  the  aeputy  who  acts;  for  he  has  no  proper  jurisdic- 
tion ;  but  of  the  judge  who  appoints  him,  and  from  whom  alone  he 
derives  autliority.  Ilence  a  deputy  or  substitute  acts  at  the  peril 
of  the  principal  judge,  1424,  C.  6. ;  1469,  C  26.  near  the  end;  for 
the  principal  judge,  who  is  the  onlv  person  considered  inlaw,  must 
be  accountable  for  the  actions  of  tne  deputy,  as  for  his  own.  This 
makes  a  material  difference  between  proper  and  delegated  jurisdic- 
tion. In  causes  which  are  first  brought  before  a  proper  jurisdiction, 
subordinate  to  another,  ex.  gr.  before  an  inferior  commissary,  the 
cause  must,  or  at  least  may,  where  any  of  the  parties  thinks  himself 
^aggrieved  by  the  decree,  be  carried  to  the  oommissaries  of  Edin- 
burgh, 
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bur^9  in  respect  of  whom  the  jurisdiction  of  thtf  inferior  commis* 
sary  is  suboroinate,  before  it  comes  to  the  supreme  court ;  where- 
as in  delegated  jurisdiction  it  must  be  carried  from  the  deputy, — not 
to  the  principal  judge,  vid.  $upr.  §  6.,  for  no  inferior  judge  can,  with- 
out express  powers,  review  a  decree  pronounced  by  himself, — but 
directly  to  the  court  of  session.  By  this  rule,  the  decrees  of  ad- 
miral-deputes ought  to  be  carried  from  them,  in  the  case  of  review 
not  to  the  high  court  of  admiralty,  but  to  the  court  of  session,  be- 
cause the  judges  deputed  by  the  admiral  are  deputies  in  the  most 
proper  sense  of  the  word ;  but  the  judge  of  the  hish  court  is,  by 
special  statute,  1681,  C  16.  authorised  to  review-  the  sentences  of 
all  the  admiral-deputes. 

15.  Sometimes  persons  are  del^ated  by  a  special  commission  to 
judge  in  a  particular  cause,  after  wnich  their  power  ceaseth.  This 
was  the  case  c^  messengers,  who  were  appointed  judges  in  appris- 
ings,  as  sheriffs  in  that  part,  in  virtue  of  the  wairant  contained  in 
the  letters  of  apprising;  and  it  is  still  the  case  of  macers  of  the 
session,  when,  upon  a  remit  from  that  court,  they  judge  in  the  ser- 
vice of  heirs  ^'^;  and  of  commissioners  appointed  by  a  judge  to  take 
the  oaths  of  parties  or  of  witnesses,  in  any  action  brought  before 
him  ^\  Those  judges  who,  bj  the  nature  of  their  office,  have  a 
fixed  and  determined  jurisdiction  in  all  actions  of  the  same  ge- 
neral nature,  are  csHed  Judges-^n^dinary^  whether  they  be  supreme 
or  inferior,  1487,  C  105. ;  and  they  are  in  that  statute  opposed  to 
the  privy  or  secret  council  who  had  no  stated  terms  or  places  of 
sitting,  and  whose  jurisdiction  was  confined  to  certain  special  and 
uncommon  actions  or  complaints^ 

16.  Since  no  judge  <»n  pronounce  sentence  on  persons  or  subjects 
without  his  temtory,  civil  jurisdiction  cannot  be  founded  unless  the 
defender  either, ^r#/,  reside  within  the  judge's  territory,  or,  Sd/y, 
be  possessed  of  some  estate  or  subject  within  it.  In  the  first  case, 
the  judge's  jurisdiction  is  said  to  ba  founded  ratione  domicilii  A 
domicil  is  tiie  dwelling-place  which  a  man  chooses  for  a  fixed  abode 
to  himself  and' his  family :  a  pleasure-house,  therefore,  to  which  he 
goes  only  by  starts,  is  not  a  domicil ;  and  far  less  a  friend's  house, 
or  an  inn  *^  To  prevent  disputes  upon  this  point,  a  rule  is  received 
by  custom.  That  where  one  has  resided  with  his  family  for  forty 
days  immediately  preceding  his  citation,  is  to  be  deemed  his  do- 
micil as  to  the  question  of  jurisdiction  "^^    Where  a  person  has  two 

VOL.  Ik  I  difierent 

^  "^  By  Act  of  ParKament  1.  and  2.  Geo.  IV.  c.  SS.  §11^  the  remit  to  macers  to 
judge  ia  services  is  prohibited ;  and  it  is  enacted,  that  the  commission  for  proceeding 
in  services  shall  be  granted  to  the  Sheriff-depute  of  Edinburgh,  or  his  substitute.  Vide 
infr.  JB.  S.  t.  S.  §  64.  note. 

'*  A  person  employed  to  perform  any  functions  by  commission  from  the  Court  in 
a  depending  process,  is  entitled  to  claim  payment  from  any  one  of  the  persons  concern- 
ed in  procuring  his  appointment,  insolidum  :  fVibon  and  Others^  petitioners f  lOtk  Jidy 
1818,  Fuc.  ColL 

*  •  Such  temporary  residence  may  not  constitute  a  man's  principal  domicil ;  this  im- 
ply iiig,  as  the  text  observes,  "  a  fixed  abode  to  himself  and  his  family."  But  with  re- 
ference to*  that  legal  domicil,  which  is  sufficient  to  found  jurisdiction,  it  has  been 
decided,  that  <^  a  domicile,  by  forty  days'  stayii^  at  any  place,  though  in  an  inn  or 
<*  hired  chamber,  might  be  sufficient  to  sustain  a  citation  made  there,"  though  ^  not  to 
<*  constitute  a  domicile  whereupon  denunciation  and  escheat  might  follow,  or  where- 
**  upon  the  confirmation  of  a  defimcf  s  testament  might  fall  to  the  commissar  of  that 
c<  place ;  but  as  to  these  the  principal  domicile  behov^  to  be  considered ;"  Stair^  20tk 
'November  1672,  Paterson  v.  Fermotar^  Dicrr.  p.  8704*. 

^*  It  does  not  seem  necessary  that  the  person  have  resided  **  with  his  family!*  The 
place  where,  indeed,  he]has  thus  established  himself,  and  where,  when  occasionally  absent, 
he  leaves  his  family,  is,  of  course,  to  be  considered  his  domicil  in  a  still  stricter  and 
more  proper  sense,     fiut  there  seems  no  reason  to  doubt,   that,  as  to  the  question 
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Bp<uc  I;         difTe^ent  housesy^in  di^es^ent  juxiadictioQiSy  wtuch  appeair  equaQy  en*** 
^^^i^^v^'^9^      titled  to  this  appellation,  he  is  liable  to  both  jurisdiction^^  Fount.  July 

15.  1701,  SpottiiwoQd^  (Dicx.p.  4790)*^  And  if,  on  the  other  hand, 
one  be  engaged  in  sindi  a  way  of  life  as  to  have  no  fixed  residence, 
ex.  gr.  a  soldier,  or  a  travelling  merchant,  a  personal  citation  against 
him  is  sufficient  to  establish  a  jurisdiction  over  him  in  the  ju^e  of 
that  territory  where  ke  was  cited,  Fount.  Nov.  12.  1709,  Lea^ 
(DicT;  p.  4791.)  It  imports  nothing,  where  the  pursuer  hath  his 
domicix  ^,  for  he  must  follow  that  of  the  defender ;  smce  no  defender 
is  obliged  to  appear  before  a  covrt  to  which  the  law  hath  not  sub- 
jected liim,  L.  %  C.  DejurmL 
CivajtirMidtion  ^^'  Civil  jurisdiction  is  founded,  2^%,  ratione  ret  dt<B^  if  the  sub- 
mUwm  ru.$Ui9.     ject  claimed  by  the  pursuer  lies  within  the  territory,  whether  the 

defender  resides  within  it  or  not,  Du/rie^  N&o.  28. 1635,  WiUiamwBy 
(DicT.  p«  4815.)  And  indeed  if  the  subject  in  question  be  imqiove^ 
able,  the  judge  of  the  territory  where  it  is  situated  is  the  sol<g  judge 
competent,  in  so  &r  as  he  hath  the  cognisance  of  heritable  rights ; 
for  things  that  are  immoveable  are  incapable  of  shifting  places,  and 
must  therefore  be  restored  in  that  place  where  they  lie,  and  by  the 
warrant  of  that  judge  whose  jurisdiction  reacheth  over  them.  As 
this  reason  fails  in  personal  actions  founded  barely  on  obligations 
relative  to  land,  which  may  be  fiilfilled  any  where,  a  judge's  juris- 
diction reacheth  over  a  person  residing  within  his  territory  who  is 
sued  for  fulfilling  an  obligation  for  granting  a  conveyance  or  a  lease 
of  lands,  though  the  lands  contained  in  the  obligation  should  be 
situated  without  the  territory.  No  suit  can  proceed  against  a  de^ 
fender  till  he  be  lawfiilly  summoned  to  appear  in  judgment ;  nei- 
ther can  a  judge  issue  a  warrant  to  cite  one  who  resides  in  another 
territory :  Where  therefore  one  whose  domicil  is  not  within  the 
territory  is  to  be  sued  before  an  inferior  court  rgAione  rd  sUce^  the 

pursuer 

of  jurisdiGtioiiy.his  own  personal  residence  for  forty  days^  though  nUhouthk  famiJy^.  is 
sufficient  to  constitute  a  legal  domidl  against  him. 

Bv  Act  of  Sederunt,  lUh  December  1805,  $  1«9  it  is  enacted  and  declared,  <<  that 
<'  where  any  person  against  whom  legal  diligence  is  meant  to  be  executed,  or  who  is  to  be 
*^  cited  as  a  party  in  any  judicial  proceeding,  has  left  the  ordinary  place  of  his  resi-* 
'^  doioe,  which  may  render  it  doubtfiil  whether  he  is  within  the  kingaom  of  Scotland . 
^  or  no^  and|  consequently,  whether  tha  charge  or  dtatipn  acainst  him  ought  to  be 
^  executed  at  his  dweUing-house,  or  at  the  marketFcross  of  Ecunborgh,  and  iner  and . 
<<  shore  of  Leith,  when  he  is  not  personally  found,  it  shall  in  time  coming  be  neld  and . 
^<  presumed,  that  the  sidd  person,  after  forty  days'  absence  fr<mi  his  usu^  phioe  of  re- 
^  sidence,  but  not  sooner,  is  forth  of  the  kingdom  of  Scotland;  and  therefore^  that^ 
**  within  the  said  forty  days  the  citali^m  or  charge  may  be  at  his  late  dwelling-house» 
**  but  after,  that  period  must  be  at  the  market-cross  of  J5dinbuig;h^  and  pier  and  shore 
'<  of  Leith,  unless  he  be  personally  found,  or,  prior  to  the  execution,  shall  have  takea. 
^  up  some  other  known  and  fixed  residence  within  Scotland.*^ 

This  Act  of  Sederunt  having   been    passed  relative  to  the  Act  of  Parliament 
35.  Geo.  III.  c.  7^.,  it  may  be  £)ubted  whether  it  did  not  expire  with  the  statute. 
S.  BelFs  Cemmmtariesy  p^  175  and  179.  m  noL    But  it  has  been  sugglBsted  by  Mf 
More,  with  regard  to  the  particular  chwse  quoted  above,  thai  it  <'  maybe  considered  . 
■<  as  a  declaration  of  the  common  law  upon  the  subject  to  which  it  refers ;"  £rstine*$ . 
Principles^  ( I  Ith  edit)  §  9.  h.  L  in  not, 

^>  See  also  S^nir,  \Uh  February  1674»,  Maeadloch,  DicT.  p.  S701;  Jbiin/L  ISth* 
March  1707,  Irvine  r.  Deuchar^  That.  p.  3705;  Edgar^  ^Oth  July  1725,  Home^Uxct.. 
p.  3704 ;  and  Dougjtas  and  Herony  23d  November  1779,  Dicr.  p^  3700. 

The  rule  is  diiTerent  as  to  the  domicil  where  confirmation  of  one's  movealide  siieces-^ 
sion  must  take  place;  the  principal  domicil  being  there  exclusive.     See  itifr.  B*  S. 
t.  9.  $  29. 

^^  Unless  his  wife  be  the  defender ;  for  then,  wherever  she  may  actually  reside,  her 
legal  domicil  is  inseparable  from  her  husband^s;  French^  15M  June  1800,  Fae.  CM. 
DiCT.  V.  Forum  compeiens.  Appendix^  NO.  1.,  where  it  was  laid  down,  in  the  ease  of  the 
wife's  residence  being  abroad,  that  she  should  be  *<  cited  both  at  market-cross,  and  pier 
<<  and  shore,  and  at  the  house  of  her  hu^^band."    Perhaps,  however,  the  above  rule 

cease» 
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pursuer  must  apply  to  the  court  of  session,  whose  jurisdiction  ex- 
tends over  jthe  whole  kingdom,  for  letters  of  supplement,  which  are 
granted  of  course,  containing  a  warrant  to  cite  die  defender  to  ap- 
pear before  the  judge  of  the  territory  where  the  controverted  sub- 
ject lies,  Nao.  28.  1635,  Williamson  (sup.  cit.J  *.  This  method  is 
also  followed,  where  one  resides  without  the  territory,  who  is  to  be 
cited,  not  as  a  principal  defender,  but  merely  for  his  interest  *'. 

1&  Where  tne  party  to  be  sued  resides  in  another  kingdom,  and 
hath  an  estate  in  this,  the  session  is  the  only  competent  court  in 
questions  concerning  such  estate ;  since  that  court  is  the  commune 
forum  to  all  who  reside  abroad  ^\  But  as  no  court  of  Scotland  can 
grant  warrant  for  a  personal  citation  against  such  as  reside  without 
this  kingdom,  foreigners^  if  they  have  a  land-estate  in  Scotland,  are 
considered)  in  respect  of  all  claims  on  that  estate,  to  be  lawfully 
summoned  as  defenders,  by  what  is  styled  an  edictul  citatiotiy  L  e. 
•/  a  citation  published  at  the  market-cross  of  Edinburgh^  and  pier  and  // 
i  shore  of  Leith :  For  since  the  locm  ret  sit^  is  the  only  place  where^ 
questions  of  immoveable  rights  can  be  tried,  the  necessity  of  law 
supports  that  only  manner  of  citation  which  is  practicable.  Nor 
can  this  afford  any  just  ground  of  complaint  to  tne  defender :  For 
whoever  enjoys  a  real  estate  in  a  country,  has  a  forum  there,  or  a 
court  where  ^1  questions  concerning  that  estate  may  be  discussed 
and  decided ;  and  consequently  he  ought  to  employ  one  in  his  ab- 
sence to  look  afler  it,  and  appear  for  him  in  all  actions  which  may 
be  brought  against  him  concerning  it.  But  this  sort  of  action  can* 
not  be  said  to  be  directed  against  the  pei'$on  of  the  defender,  over 
which  the  judge  hath  no  jurisdiction,  but  onlv  against  that  part  of 
his  estate  which  lies  withm  the  territory,  Dune^  Nov^  15. 16216,  Gul- 
bimth,  (DiCT.  p.  4430,  and  4813.) ;  Ibid.  Z)ec.  8. 1626,  Lo.  Blantyre,. 
(DicT.  p.  4813.). 

19;  When  a  foreigner,  who  is  actually  abroad,  hath  no  other  than 
moveable  effects  witnin  this  kingdom,  he  is  accounted  so  little  sub- 
ject to  the  jurisdiction  of  its  courts,  that  no  action  can  be  brought 
against  him,  till  those  effects  be  attached  by  arrestment,  called  cth- 
restum  jurisdictionis  fundand{B  causae  Harc^  487,  {Young  against  Ar» 
nold^  DicT.  p.  4833  **.)     This  arrestment  may  be  laid  on  at  the  suit 

of 

*  See  as  to  the  origin  and  nature  of  Letters  of  Scqpplenient,  Karnes's  Law  IVacts, 
Tract  7.  History  of  G>urts. 

ceases  to  hold,  where  there  is  a  formal  and  unrevoked  deed  of  separation  between  the 
parties.  See  what  was  thrown  out  on  this  subject^  both  by  tlie  Lord  Chancellor 
and  Lord  Redesdale»  in  Lindmy  v.  Taoey^  24fth  May  1813, 1.  Ikm^  U7. 

^'  Letters  of  Supplement  have  also  been  granted,  to  compel  the  appearanoe  of  a 
ivitness  before  an  inferior  jurisdiction,   where  that  witness,  '(who  then  resided  within 
the  inferior  jurisdiction,)  had  been  regidarly  dted  under  a  first  diligence^  but  had  re-  - ' 
moved  beyond  the  territory  before  second  diligence  could  be  executed ;  /L  v.  B»  21th 
February  1813,  Fac.  CoU. 

^^  Durief  lUh  March  162^  Xom^,  DiCT.  p.  M12;  Edgar^  29th  Deeemher  17^4, 
Haldane^  DiCT.  p.  4818. 

^'  As  to  the  competency  of  a  jurisdiction  founded  in  this  way,  a  most  mportant 
distinction  is  to  be  observed^  between  such  questions  as  originate  in  a  mere  ordinary 
patrimonial  claim  for  the  payment  of  debt  or  the  performance  of  a  mercantile  contract 
and  tlie  like,  and  that  other  dass  of  cases,  where  uie  personal  status  and  character  of  the 
individual  is  sought  to  be  affected;  as,  for  example,  all  questions  of  legitimaqTs  mai^ 
riage,  divorce,  8tc«  In  a  case  oi  this  latter  kind,  <<  it  was  observed  on  the  bendi,** 
that  the  ^  forum  ratione  ret  sita^  in  respect  of  an  arrestment  used  adfondandamjuri^^ 
*^  dictianem^**  was  not  applicable,  ^'  where  the  conclusion  is  not  found^cm  a  document 
'*  of  debt,  but  to  declare,  in  a  contract  the  most  personal  of  any,  that  a  nan  in  Ireland  is 
'*  a  married  man." — *'  The  source  of  that  species  of  jurisdiction  in  this  and  other*  com^ 
**  mercial  countries  was  utility,  and  the  ikcilitating  the  recovery  of  debts.    It  is  properly. 

«  a 


TnxsIL 


Where  a  per- 
son has  an  es- 
tate in  this  king- 
dom, but  resides 
in  another. 


Arrestment^/Ki- - 
risdictionisjwu 
dandiB  causa. 
Caution  judicia ' 
sisti  etjudka* 
turn  sdoi.. 
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Book  I.         of  the  credj^r,  either  by  the  court  of  session,  or  by  the  admiral-- 
^^^^""^^^^^      court,  or  by  the  judge-ordinaj^  where  the  goods  to  be  arrested  lie. 

Border-warrants,  explained  below,  §  21,  which  are  frequently  grant- 
ed by  the  sheriff,  are  truly  of  the  same  nature.  All  of  them  have 
the  efiect  to  fix  the  debtor'^  goods  within  the  judge's  territory,  and 
thereby  to  subject  him  tothe  jurisdiction  of  the  courts  of  Scotland  *. 
And  even  when  they  are  used  on  the  sheriff's  warrant,  they  found 
a  jurisdiction  in  our  supreme  court  of  session  to  judge  in  a  personal 
action  against  the  foreigner,  proceeding  upon  an  edictal  citation,  for 
constkuting  the  debt  due  by  him  to  the  arrester,  in  order  to  pro- 
nounce a  decree  of  forthcoming  against  these  in  whose  hands  ar- 
restment was  used,  Fac.  Coll.  iL  155,  {Hhrdie  against  Liddle^  Dict. 
p.  4830.)*  The  nexus  laid  on  the  goods  is  loosed  so  soon  as  the 
foreigner  gives  secatity  Judicio  m/i,  that  is,  to  appear  in  court  upon 
the  dELy  to  which  he  shall  be  cited :  For  thou^  the  border-warrants 
granted  for  arrestment  generally  bear  that  the  goods  shall  remain 
under  arrestment  till  the  debtor  shall  also  give  seainty  Judi^ 
catum  solvit  that  he  shall  make  payment  to  the  arrester  of  whatever 
sum  shall  be  found  due,  the  Lordls  have  adjudged,  that  security Ju- 
dicalum  sobn  ought  not  to  be  exacted,  except  m  maritime  causes, 
Fac  CoU.  i.  153,  (Herries  against  Lidderdales^  Dict.  p.  2044  ^^). 
This  decision  was  indeed  pronounced  in  the  case  of  setting  a  foreign 
debtor  free  from  prison,  but  seems  by  a  fair  analogy  to  hcnd  equidly 
Civil  jurisdic-^  in  the  loosing  of  arrestments.  If  the  debtor  be  a  native  of  Scot- 
tion  ratione^ori-^  land,  it  would  Seem  that  he  is  to  be  deemed  a  Scotsman,  though  he 
s^^^^'  should  have  gone  abroad  animo  remanendi ;  and  that  therefore  action 

may  be  pursued  directly  against  him  rathne  originis^  even  upon 
moveable  subjects,  without  the  aid  of  a  previous  arrestment.  See 
the  last  cited  decisions,  Nov.  15. 1626,  (Galbrailh^  Dict.  p.  4430,  & 
4813.)  J  and  Dec.  S.  1626,  [Blantyre,  Dict.  p.  4813.)  f  *'.  The  reason 

of 

*  In  a  case  where  the  debtor's  eiFects  were  already  fixed  in  medio  b^re  the  Court 
of  Session  by  a  process  of  multiplepoinding)  a  previous  arrestment  was  found  to  be  un- 
necessary to  establish  jurisdiction ;  Fac.  €oU.  June  17.  1795,  Mansfield^  Ramsay  and 
Co.  Dict.  p.  2594  ^  ^ 

f  See  also  Jtdy  S.  1627,  Hepburn  against  Manteith^  Auchinleck  MS.  Dict.  p.  4814 ;. 
and  Durief  March  7.  1629,  WUkie  against  Muhrhjead,  Dict.  p.  4814.  See  contrary, 
Durie^  March  23.  16S9,  Heir  of  Col.  Brog^  Dict.  p.  4816. ;  Kilk.  NO.  8.  voce  Forum 
CoMBETMNSt  Anderson  against  Hodson^  Dict.  p<  4779. ;  Fac  CM.  Feb.  9/ 1 789,  Bruns^ 
donCf  Dict.  p.  4784. 

^  a  mercantile  jurisdietion,  not  an  universal  one ;  and  being  an  exception  from  the 
^  general  rule,  is  not  to  be  extended  to  a  case  not  founded  in  the  intention  of  intro- 
'*  ducing  that  sort  of  jurisdiction,  and  \v here  the  pursuer  bad  a  legal  remedy,  viz., 
''  by  resorting  to  the  defender's  proper  ^rttm  in  Ireland;"  SbWon,  lii^  December 
1772,  Fac.  CoU.  Dict.  p.  4822. 

^'  Neither  is  arrestment  jurisdictionis  Jundanda  causa  necessary,  where  a  foreim 
creditor,  and  his  atUnmey,  having  recovered  his  debt  by  poinding,  is  siunmoned  under 
the  bankrupt  act,  in  order  to  contribute  his  statutory  proportion  of  the  proceeds  of  the 
poinded  goods;  Black  and  Knox^  Tth  June  1805,  Fac.  Cdtt. 

*^  See  also  1.  BelTs  Commentaries^  292.  ,^ 

''  Liord  Karnes,  in  one  of  his  Law  Tracts,  where  he  has  occasion  to  consider  the 
subject  of  the  text,  says,  ^  The  law  of  nations  indulges  individuals  to  change  their  coun- 
<*  try,  and  to  fix  their  residence  where  they  can  find  better  bread  tmm  at  home. 
^  Such  migrations  are  frequent  in  all  trading  countries ;  and  it  would  be  unreasonable 
^  to  subject  a  man  to  the  laws  of  his  native  country,  after  he  has  deserted  it,  and  is 
*<  perhaps  naturalized  in  the  country  where  he  is  settled  fbr  life.  It  is,  indeed,  not 
^  an  absurd  rule,  that  even  in  this  case  the  duty  he  owes  to  his  native  country  ought 
**  to  restrain  him  from  carrying  arms  aoainst  it ;  and  I  observe  this  has  been  reckoned 
^  the  law  of  nations.  But  supposing  nim  so  fiir  bound,  it  is  a  much  wider  step  to 
**  subject  him  to  the  Courts  of  his  native  country,  where  he  has  no  residence,  where  he 
*^  has  no  ejffeets^  and  to  which  he  has  no  intention  ever  to  return!*  His  Lordship  af- 
terwards 
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of  which  decisions  seems  to  be,  that  those  who  are  bom  within  the         TmM  IL 
kingdom,  though  they  should  be  afterwards  settled  Ibroad,  without 
VOL.  I.  K  an 


«<  terwKrds  adds,  that  Voet  fDeJudiciist  $  91.)  cites  many  authorities  to  prove,  that 
«  birth  singly  doth  not  produce  a  forum  competens^  excepto  solo  majestatis  crimine  ;** 
Tract  VII.  Courts. 

'With  reference  more  particularJy  to  the  Law  of  Scotland,  it  seems  extremely  ques- 
tionable, how  &r  the  circumstance  of  a  man's  nativity,  per  se^  and  unsupportra  by 
any  additional  circumstance,  can  unqualifiedly  be  laid  down  as  founding  a  jurisdic- 
tion in  our  Courts.  Mr  Hume,  in  his  chapter  on  "  Criminal  Jurisdiction,"  mci- 
dentally  observes,  <<  that  the  circumstance  of  nativity  is  of  doubtfid  vutue  even  in 
«<  civil  process."  The  whole  tenor  also  of  the  opinions  delivered  by  the  Lord  Chan- 
cellor and  Lord  Redesdale,  in  the  t»seof  Tovey  and  Lindsay^  24M  May  181S,  J. 
Dam^  117i«  has  a  tendency  to  show  the  voy  serious  doubts,  to  say  no  more,  withwhidi 
these  high  authorities  too  regarded  the  subject  And  then,  finally,  there  is  a  decided 
case,  where  the  Court  of  Session,  though  they  no  doubt  sustained  their  jurisdiction,  did 
so  upon  the  special  ratio^  ^  that  in  this  case,  the  G^round  of  action  had  its  rise  in 
<*  Scotland ;  for  the  Lords  were  pretty  much  agreed,  that  had  the  ground  of  Action  been 
^  a  &ct  committed,  or  contract  entered  into  out  of  Scotland^  it  would  not.  have  been 
**  enough  to  subject  the  defender  to  the  jurisdiction  of  this  Court,  that  he  had  been  barn 
*<  in  Scotland i*  Kitk.  July  1747,  Anderson  v.  Hodgson^  Dzcrr.  p. 4779. 

Accordingly,  on  an  attentive  examination  of  the  different  cases  that  have  occun^, 
there  does  not  appear  to  be  one  instance,  in  which  the  pure  and  unaided  circumstance 
of  nativity  has  ever  been  sustained,  as  by  itself  affording  jurisdicti&n  over  a  defender 
permanently  settled  abroad.  The  authorities  chiefly  reued  on,  in  support  of  ibe  forum 
originiSf  are  the  cases  of  Galbraith,  Blantyre,  Hepburn,  and  Wilkie,  which  are  refer- 
red to  in  the  text,  and  in  the  immediately  preceding  note ;  toother  reported  by  Durie^ 
\st  February  1645^,  Douglas^  Dict.  p.  4816 ;  and,  finally,  the  case  also  alluded  to  in  the 
text,  (as  occurring,  infra^  tit.  4.  J  S4,)  of  Hog  v.  Tennent^  21th  June  1760,  Fac. 
Coll.  DiCT,  p.  4780. 

Now,  in  all  of  these  cases  except  the  last,  so  fer  as  can  be  judged  from  the  exti^me  bre-* 
vi^  with  which  they  are  stated,  the  Court  seem  to  have  taken  into  consideration,  not 
merely  the  fact  as  to  the  forum  originis^  but  also  the^arther  circumstance,  real  or  sup- 
posed, that  the  defender  was  to  a  certain  extent  possessed  of  property  within  th^ 
jurisdiction.  *^  So  much  appears  from  them,''  says  Kames,  <«  that  the  Court  of  Ses- 
<*  sion  did  not  pretend  to  assume  a  jurisdiction  over  the  subjects  of  a  foreign  prince, 
<<  upon  account,  singly,  of  their  being  natives  of  Scotland ;  and  that,  in  order  to. found 
^  such  jurisdiction,  it  was  thought  necessary  to  have  reference  to  effects  situated  here, 
<*  either  really,  or  by  supposition.**  Law  Tracts,  ut  supra.  Indeed,  the  case  of  Hep^ 
bum  is  expr^sly  in  these  terms :  **  A  Scotsman,  residenter  in  another  country,  and 
'<  remaining  there  animo  remanendi,  if  he  have  goods  or  gear,  or  lands  in  Scotland,  he 
^  may  be  convened  at  a  creditor's  instance  in  Scotland  :"  while  all  the  rest  sustain 
process  *^  to  produce  execution  only  agiunst  the  defender's  goods  and  lands  which  he 
had  within  Scotland^  And  our  auuor  himself  goes  no  fardier  than  to  say,  that  ac- 
tion may  be  pursued  ratione  originis  **  even  upon  moveable  subjects^  without  the  aid  of 
<*  a  previous  arrestmenti*' 

The  Court  seem  ferther,  in  the  above  cases,  to  have  been  more  or  less  actuated  by  the 
consideration,— either  that  the  defender,  tho'  resident  abroad,  could  not  yet  be  viewed 
as  altogether  disconnected  with  his  mother  country; — or  that  the  ground  of  action  itself 
in  some  measure,  kept  up  or  renewed  this  connection.  Thus,  in  the  case  of  Douglas, 
though  the  bond  pursuea  on  was  in  the  English  form,  <^  the  Lords  rqielled  the  al- 
^  lec^^ance,  seeii^  the  bond  was  made  betwixt  Scotish  men,  and  to  have  execution  for 
««  Scotbh  goods  fyand  in  Scotland."  In  the  case  of  Cralbraith,*  the  creditor  in  die 
bead  seems  also  to  have  been  a  domiciled  Scotsman.  In  the  case  of  Blantyre,  the 
ground  of  action  had  actually  originated  in  Scotland;  the  principal  debtor,  whom  the 
defisnder  represented,  having,  as  the  summons  bore,  ^  intromitted  with  his  (the  pur- 
^  aner's)  money,  and  fled  therewith  out  of  Scotland  s^*  a  circumstance  which  seems  to 
brm^  this  case  a  good  deal  under  that  of  Anderson  and  Hodgson,  suj^ra  dt.  And,  finally, 
in  dne  case  of  A^lkie,  besides  that  the  judgment  proceeds  on  the  defender's  *<  being 
'*  summoned  personally  in  Scotland,"  a  circumstance  of  itself  sufficient  to  constitute 
jurisdiction,  it  also  founds  on  the  relation,  whicht  through  his  business,  seemed  still  to 
subsist  between  him  and  his  country,  ^'  he  being  a  Scotishman  tJ^A  factor  to  Scotish* 


"  men.'' 


As  to  the  case  of  Hog  and  Tennent,  it  occurred  between  two  members  of  the  Scots 
Factory  at  Campvere,  who,  considering  the  peculiar  character  of  that  establi^ment^ 
eoidd  not  be  siud  ever  to  have  lost  their  proper.^)rtim  originis.  They  were  undoubt* 
edij  subject  to  the  jurisdiction  of  the  Conservator's  Court,  a  court,  as  our  author  in- 
forms us  afterwards,  (tit.  4.  §  34.)  ^<  constituted  bv  the  authority  of  a  Scottish  Parlia- 
**  ment,"  and  '*  tied  down  to  judce  by  the  rules  of  the  law  of  Scotland :" — and,  in  ad^ 
^''      to  .this,  the  jurisdiction  of  Uie  native  courts  of  the  foreign  country  was  expressly 

and 


3S  An  Institute  c^f  thje  Law  of  Scotland^ 

Book  1.        ^^a  ustten^on  oi  relbaxtmg  hornet  eannot  shake  themselves  loose  firoos 
'  -*  ^    ■-  *    ^le  oi>ligattonl  oatundly  due  by  them»  either  to  the  laws  or  to  the 

'^Q^urts  of  their  mother-country.  Hence,  in  criminal  matters,  sen- 
itences  of  outlawry  or  forfeiture  pass  against  natives,  though  they 
should  xeside  in  foreign  parts  animo  remanendi ;  and  an  instance 
occurs  infr.  Tit.  4.  §  sC  oi  a  civil  case,  in  which  sl  forum  was  found 
to  be  established  ratione  origmis.  v. 

Jurisdiction  m-         SO.  Civil  jurisdiction  is  wso  funded  ratUme  contractus^  if  the  de- 
4ime  anuractus.    fender  had  his  domicil  within  the  judge's  territory  at  the  time  of 

entering  into  the  contract  sued  upon,  though  he  should  not  have 

his 


and'pereinptorily  exducied.  The  only  dbjecdon  in  this  way  to  the  jurisdiction  of  the 
Sttprane  Court  nt  home,  was  that  the  jurisdiction  of  die  Conservator  Court  was  ^  prp- 
<<  votive.**  But  that  being  repelled,  ^  the  erection  of  tlie  Conservator  Court  at 
<<  Campvere  was  not  thought  to  give  any  exemption  from  the  Supreme  Court  of 
^  this  country :  but  n^er,  on  the  contrary,  that  me  establislmient  of  a  Scots  Factory 
^<  there  strengthened  the  original  jurisdiction  cf^his  Court  over  the  Scotsmen  compo- 
^<  sing  that  faetory." 

Such  -beinc  the  principal  cases,  in  which  the  jurisdiction  of  the  native  courts  has  been 
sustained  against  Scotsmen  resident  abroad,  it  is  impossible  to  rely  upon  them,  as  de- 
ciding, that  the  circumstance  of  a  man's  nativity  is  per  se  sufficioit  to  found  a /b- 
rum  i^inst  him.  Looking  at  them,  indeed,  in  connexion  with  other  cases  where  that 
question  seems  to  have  arisen  in  a  purer  form,  it  is  conceived  the  law  must  ratber  be 
held  as  leaning  towards  the  opposite  direction. 

Thus,  in  the  case  of  Bro^s  heirs,  {suproj)  ^  the  Lords  found,  seeing  the  defunct 
<<  {GoL  Br(^)  lived  and  died  in  Holland,  and  diat  the  goods  were  alleged  to  have 
<(  been  in  Holland  when  the  defunct  died,  and  where  they  were  intromitted  witfi  by 
-^^  the  defimder  as  was  libelled,  and  that  the  defender  was  an  actual  residenter  in  Hof- 
-**  land,"  &c.  being  there  married^  and  an  actual  dweller  ^  there  animo  remanendi,  al- 
^  belt  he  was  a  Scotsman,  that  no  process  ought  to  be  granted  against  him  in  this 
^<  ooHAtvy  for  the  said  intromission;  but  diat  he  ought  to  be  pursued  therefor  in 
<<  Holland,  quia  actor  debet  segui Jorum  ret;  neither  was  it  respected,  that  the  pur- 
^<  suer  declared  diat  he  insisted  in  tfiis  pursuit  aeainst  the  defender  beinc  a  Scots- 
<*  man,  that  he  may  have  execution  against  such  of  the  defender's  goods  and  estate  as 
^  he  had  within  Scotland." 

Again,  in  the  case  of  Brunsdone  (supra,)  though  the  defender  was  not  only  a  native 
Scotsman,  but  ^  inherited  a  Scotch  tide  of  honour,  and  was  a  substitute  in  the  entail 
«(  of  a  considerable  landed  estate  in  Scotland,"  an  action  of  divorce  against  him  was 
^lismissed, — ^the  marriage  of  the  parties  having  taken  place  in  England,  and  the  de- 
fender having  beei  ever  since  resident  abroad. 

The  same  decision  was  unanimously  pronounced,  under  nearly  shnilar  circumstancesy 
in  the  case  of  Morcombe,  S7th  June  1801,  Fac.  Coll.  Dicr.  v.  Forum  Competeiys,  .^^; 
Vo*  S. ;  although  it  was  strongly  argued,  that  the  defender  having  been  constantly  in 
the  navy^' service  ever  since  he  lefi  Scotland,  had  acquired  no  tfSiet  forum,  and  t]iat» 
consequent^,  the  country  in  which  he  was  bom  and  educated  was  stul  his  proper  do- 
micil. 

It  must  be  admitted,  howev^,  that  in  die  two  last  cases,  and  especially  in  that  of 
Brunsdone,  it  is  doubtful  how  far  the  judgment  of  the  Court  was  not  also  influenced 
by  an  argument,  founded  on  their  mcompetency,  in  the  peculiar  circumstances,  to  dis- 
solve the  English  marriage;  though,  looking  at  lite  decisions  of  theCourtin  odier  cases 
of  English  marriage  where  jurisdiction  was  sustained,  it  is  not  easy  to  see  on  wihat 
principle  Jurisdiction  could  be  sustained  in  the  above  cases,  without  the  same  conse- 
quence of  divorce  following. 

It  only  remains  to  remark,  that,  though  the  general  conclusion  from  the  aulliorilies 
seems  rather  to  be,  that  the  circumstance  of  a  man's  nativity,  when  standing  by  itself^ 
will  not  subject  him  to  the  Scots  Courts,  yet  it  must,  when  combined  with  other 
circumstances,  have  a  powerful  effect  in  settling  the  question  of  jurisdiction.  For 
example,  1.  If  Scotland  has  also  been  tlie  locus  contractus,  the  place  where  tthe 
.ground  of  action  originated,  there  seems  no  doubt  Aat  parties  will  be  presumed 
to  have  had  the  law  and  the  Courts  of  Scotland  in  view,  and  that  jurisdiction  will 
of  course  be  sustained;  Anderson,  July  1747,  supra  s  Pirie,  Sth  March  1796,  Fac.  QM* 
piCT*  p.  4594;  French,  l$th  June  1800,  Fac.  Coll.  Dicr.  v.  Forum  Comf.  Ajjff. 
No*\. ;  Mackenzie,  Sth  March  1810,  Fae.  CcU. ;  Bell,  22d  February  lBl2,ibid. — 2.  Juris- 
diction will  also  be  sustained,  whether  Scotland  be  the  locus  contractus  or  not 
if  it  is  the  place  where  the  contract  was  to  be  carried  into  execution ;  Edmonsione^ 
\st  June  \WB,  Fac.  CoU. — 5.  Likewise,  if  the  Scotsman  has  never  been  properly 
domiciled  elsewhere,  but  has  been  always  moving  about,  or  perhaps  has  only  ibeen 
carried  abroad  by  his  pubHc  dutie9,«-*a8,  for  instance,  a  soraier  with  his  regirhenf. 

—4.  FinaUy 


I 

I 


Of  Jurisdiction  and  Judges  in  gcuera].  3Q 

liis  domicil  there  when  the  action  is  broug^  against  him**     But     ^  Titls  U. 
it  is  necessary^  in  order  to  establish  jurisdiction  in* this  ihanner,     '  ~ 

that  the  defender  be  actnallj  within  the  judge's  territory^  and  be 
cited  by  a  warrant  issuing  bom  his  oonrt»  or  at  least  diat  he  have 
effects  lying  there,  L»  19.  pr.  §1,2.  DejuSc ;  for  jurisdiction  can-- 
not  have  the  least  operation,  when  both  the  person  aiid  the  estate 
of  the  defender  are  withdrawn  from  the  judge's  power.  This  man» 
ner  of  foimding  jurisdiction  was  however  sustained  by  our  supr^ne 
court,  in  an  action  of  dedarator  of  marriage  brou^t  by  a  wi&  a- 
gainst  her  husband,  a  native  of  England,  wno,  afi;er  he  had  married 
die  pursuer  in  tfab  country,  and  had  children  by  her^  abandoned  his 
fiuBuy  and  retired  into  England^  though  neither  his  person  nor  ef* 
fects  were  subject  to  the  judge's  cognisance.  But  in  this  singular 
case  the  defender,  who  was  called  by  an  edictal  citation  merely  for 
the  aake  of  form,  was  not  truly  considered  as  a  party  ;  both  the 
pursuer  and  her  child  had  an  obvious  interest  to  get  their  legal 
state  ascertained  in  that  country  to  which  they  bdonged  originally, 
and  where  they  were  constantly  to  reside ;  and  though  she  hacl 
known  the  place  oS  her  husband's  residence,  she  could  not  be  com-* 
pelled  to  sue  him  in  a  kingdom,  where  perhaps  the  solemnities  es- 
sential to  marriage  differed  from  those  which  were  received  in  Scot- 
land; Kilk.  and  Falc  June  11.  1745,  Dodd$,  (Dict.  p.  4793.)  *  ^  ^ 

21.  A 

♦  Haddingtant  Nov.  23.  1610,  Femor^  Dicr.  p.  478S.    See  Elvies,  Dicr.  p.  4898«*. 

f  Thisjudgmeiit  has  not  been  followed  as  a  precedent^  Fac.  CoU.  Dec.  1.  1772, 
Scndan^  fhct.  p.  4822 ;  Feb.  20.  1789,  Forrest^  Dzcr.  p.  4823* 


•  Finally,  Aere  can  be  no  donbc,  that  the  moment  a  Scotsman  returns  to  his 
country,  the  jurisdiction  of  the  native  courts  at  once  revives,  thmigh  he  even  be  here 
transiently  only ;  Wilkie^  7th  March  16^9,  nq)ra  s  Calder,  I9th  January  nsBf  Fac. 
Coll.  Dict.  v.  Execution,  App.  No-  I.;  Dickie^  20th  December  1811,  Fac.  CoiL 
But  in  this  case  the  defender  must  either  be  cited  personally,  or  have  acquired  a 
legal  domicil  by  residence  for  40  days  in  one  place.  If,  however,  he  has  once  acquired 
such  s  domicil,  he  may  *^  be  lawfully  summoned  by  a  citation  left  for  him  at  the 
»  lodging-house  where  he  had  chiefly  staid,  although  he  had  quitted  it,  and  was 
««  on  nis  road  to  England,  two  or  three  days  before  tne  citation  was  given  ;**  Caldir^ 
sttpra. 

^^  See  also  the  cases  connected  with  this  subject,  in  die  preceding  note. 

**  A  most  important  class  of  cases^  nearly  connected  with  the  subject  of  the  text,  and 
invobrfaig  an  issue  erf*  the  highest  possible  interest,  not  to  Scotsmen  alone,  but  to  the 
whole  sul^ects  of  the  British  Empire,  has  lately  received  much  solemn  and  deliberate 
discussionf  in  the  nmnerous  questions  which  have  occurred  as  to  the  jurislficti<m  of 
the  Scots  Courts  in  the  dissolution  of  marriages,*-— either  actually  contracted  in  England, 
—or  at  least  between  parties  who^  though  married  in  Scotland  during  a  transient  visit 
made  for  that  single  purpose,  were  at  the  time  truly  and  substantially  domiciled  in  Eng^ 
land. 

In  this  country  the  following  points  have  been  decided : — 

1.  That  a  marriage  contracted  in  England,  between  Scots  parties,  whose  domicil 
was  properly  Scots  at  the  time  of  marriage,  and  who  afterwards  returned,  and  did  ac- 
tually reside  in  Scotland,  may  be  dissolved  by  sentence  of  divorce  in  the  Scots  Courts; 
Ednumstone^  1st  June  1816,  Pac  CoU. 

2.  T^  die  same  holds  good,  where  the  husband  only  is  a  native  of  Scotland,  and 
even  thomh  die  parties  should  latterly  have  had  thdr  chief  residence  in  England,  so 
long  as  Uie  Scots  domicil  is  not  lost;  Lindsay ^  26/A  January  1807,  Fac.  Coll. 
Dict.  v.  Forum  Comp.  App.  No.  6.  This  case  was  carried  to  the  House  of  Lords 
by  appeal,  and  remitted  back  for  reconsideration ;  both  the  Lord  Chancellor  and 
Lord  Redesdale  expressing  very  grave  doubts  on  the  subject  of  the  decision,  1.  Dow. 
117 :— And  if  it  really  was  the  case,  as  seemed  to  be  the  opinion  of  these  high  personage^ 
either,  1.  that  die  husband  who  pursued  the  divorce  had  lost  his  Scots  domicil, 
whereby  his  wife's  domicil,  which  of  course  followed  his,  was  no  longer  Scots; 
or,  2.  mat  the  wife's  Scots  domicil  was  at  all  events  excluded  by  the  effect  of  a 
valid  English  deed  of  separation,  there  seems  little  doubt  that  the  case  would  ulti- 
mately have  been  held  to  be  ill  decided.  The  death  of  the  pursuer,  however,  prevented 
any  forther  consideration  of  that  case.  But  the  principle  of  tne  decision,  as  stated  above^ 
on  the  supposition  that  the  Scots  domicil  was  not  lost,  has,  in  other  cases  since,  been  re- 
peat^y  recognised  in  our  Courts,  after  the  most  solemn  and  deliberate  consideration 
not  only  of  the  doubts  thrown  out  in  the  House  of  Ix)rds,  in  the  case  of  Lindsay,  but^ 

the 
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Book  I.  21.  A  judge  may,  in  special  cases,  secure  tlie  persons  of  such  as 

g^Jj^^^^^][^    '  have  neither  residence  nor  estate  within  his  territory.     Thus,  on 
nau.  the  border  between  Scotland  and  England,  warrants  are  granted  of 

f  course  by  the  judge-ordinary  of  either  side  against  debtors  who  haye 

*  their  domicil  on  the  opposite  ^ide,  for  arresting  not  only  their 
•goods,  but  their  persons,  till  they  give  security  jWtceo  sisti.    This 

*  obtains  also  in  every  case  where  the  creditor  has  groimd  to  sumect 
that  the  debtor  is  in  medilaiione  fug<B^  that  he  intends  to  withcuaw 

.  suddenly  from  the  kingdom,  and  so  disappoint  his  creditors,  St  B.  4. 

T.  47.  §  23.  * ;  which  suspicion  the  creditor  who  applies  for  the 

.warrant  must  declare  upon  oath'^ :  And  it  makes  no  difference  wher 

ther 

•  See /te.  C6U.  Feb.  6.  17S2,  Wright,  Dicr.  p.  8559. 

'  ihe  whole  bearings  of  the  discussion  generally.  See  cases  of  Edmansionct  Forbes  and 
"LeoetU  1st  June  1816,  Fae.  CoU.;  and  Levett  and  Kibbtewhite^  2\st  Dec.  1^16,  Fae. 

•  'CM.^  moreiiilly  reported,  Fergusons  BepartSf  App.p^  436. 

S.  That,  on  tne  other  hand,  where  the  marriage  has  been  contracted  in  England  be* 

^  tween  parties  who,  though  natives  of  Scotland,  were  at  the  time  substantially  settled  and 

V   domiciled  in  England,  and  hadsince  uniformly  resided  abroad  without  retumingto  Scot- 

*  land,  the  Scots  Courts  will  not  entertain  the  action  of  divorce ;  Brunsdan,  9th  February 

.1789,  Fac.  Coll.  DicT.  p.  4784 ;  Morcambe,  27th  June  ISOljFac  Coll.  Dicr.  «^.  FOBUM 

"  COMP.  App.  No.  3. 

4.  That  even  where  both  parties  to  the  EngUsh  marriafle  are  themselves  natives  of 
jBnffland,  and  have  no  view  whatever  to  change  either  theur  domicil  or  the  law  under 

'  .«which  they  married,  yet  still  the  Scots  G)urts  are  competent  to  dissolve  such  a  mar- 
riaget  and.  they  will  accoidingly  sustain  process  of  divorce  to  that  effect,  provided 

'   merely  that  such  a  domicil  has  been  acquired  in  Scotland  by  the  defender  as  would  be 

^sufBdent  to  found  ordinary  civil  jurisdiction,  viz.  by  sin^ple  residence  for  40  days.     See 

Lord  Meadowbank's  Notes  in  me  case  of  Utterton  v.    Tewsh^   I2th  October  181 1, 

'  Fac.  Coll.  in  a  note  to  Bernard^  I  Ith  June  ISl  1 ;  another  note  by  his  Lordship  in  the 

«  case  of  Gordon  v.  Fye^  \UK  July  1814,  Fergusoris  Reports^  App.  p.  S57.;  Sugden  v. 

ZjoUyt  20th  March  1812,  in  Commissary  Court,  ibid.  p.  269 ;  cases  of  Edmonstone^ 

Forbes  and  Levett^  1st  June  1816,  Fac.  Coll.;  and  of  Levett  and  Kibblewhite^  2lst 

'December  1816,  ibid.    The  like«eems  to  have  been  found,  where  the  defender,  with- 

^  .out  ever  acauiring  a  domicil,  had  merely  prorogated  the  jurisdiction  of  the  commissaries ; 
Murrey^  Wi  Mtsrch  1805,  Fac.  CoU.  f)zcT.  v.  FORUM  COMP.  App.  No.  5. 

5.  The  case  of  English;  parties  coming  to  Scotland  for  the  sole  purpose  of  being 
nuuniedt  and  immediately  thereafter  returning  to  England,  has  been  regarded  as  really 

*and  truly  the  same  with  a  proper  English  marriage ;  the  only  point  of  difference,  viz. 
the  marriwe's  actually  takuig  place  in  Scotland,  being,  indera,  an  additional  circum« 
stance  in  mvour  of  the  Scots  jurisdiction ;  Wyche,  27th  June  1801,  Fac.  Coll.  Dict. 

f  ff:FOBUii  Coup.  App.  No.  2. ;  Forbess  1st  June  1816,  Fac.  ColL 

While  the  law  may  thus  be  held  to  be  definitively  settled  in  Scotland,  it  is  of  much 
importance  to  observe,  that  the  vali^^  of  the  divorce  obtained  from  our  Courts  is  fiur 

*  from  being  recognised  in  the  sister  country.  In  Sugden  v.  Lollyf  indeed,  one  of  the  cases 
where,  as  just  noticed,  the  English  marriage  had  been  dissolved,  the  divorced  hufr- 

>band  havings  return^  ^ to  En^pand,  and  contracted  a  new  marriage,  was  regularly 

-prosecuted  in  the  criminal  court,,  and -'Convicted  ^f  if^aniy;  and.  the  sentence  after- 

wards  received  the  solemn   sanction  of  the  unanimous  opinion  of  the  twelve  Jud« 

ges.    In  the  discussion  also,  which  subsequently  took  place  in  ihe*House  of  Lords, 

•  fin  the  appeal  in  the  case  of  Lindsay,  the  doctrine  of  the  absolute  indissolubiUty  of  an 
.  English  marriage  except  by  act  of  Parliament,  was  not  only  strongly  argued,  but 

&vourably  listened  to.  It  is  subsequent  to  all  this,  that  the  most  solemn  decisions, 
maintaining  the  powers  of  the  Scots  Courts,  have  been  pronounced  in  this  country.  la 
it  not  then  highly  expedient,  that  a  conflict  between  the  laws  of  the  two  countries,  on  a 
.point  involving  interests  so  extremely  momentous,  should  be  put  to  rest  in  the 
only  possible  way  in  which  it  can  satisfactorily  be  put  to  rest,— by  a  solemn  act  of 

*  .the  Legislature  ? 

"  In  a  recent  question  of  damages  arising  out  of  the  illegal  execution  of  a  meditatio 
fuga  warrant.  Lord  Robertson  took  occasion  to  remark  on  the  frequent  occurrence  of 
such  cases  of  late;  adding,  <*  that  the  decisions  of  the  court,  and  the  opinions  of  the 
'<  bench,  ought  to  impress  on  the  mind  of  the  inferior  judges,  that  such  warrants  are 
*<  not  matters  of  course;  and  that,  on  the  contraiy,  the  granting  of  them  was  a  very 
«<  delicate  thins;*'   BoHhmck  v.  M^Gibbon  and  Hamilton,  Fac.  Coll.  14M  May  181S. 
It  may,  therefore,  not  be  amiss  to  notice  a  few  of  the  more  important  points  connect- 
>.  fid  witih  this  subject,  a  little  more  in  detail ;  and  as  it  is  impossible  to  follow  a  better  au- 
.  ^oriQs  this  ibali  be  done  chiefly  in  the  words  of  Mr  Bell,  who,  in  his  excellent  Com- 
mentaries, . 
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ther  the  debtor  be  a  forei^er  or  a  native  j  or  whether  he  had  oon^-       TmalL   ^ 
fractfid  the  debt  within  this  kinsdom,  or  in  another  country  ♦.*  But*.        *    *"  ^ 


VOL.  I.  L 

*  Found,  by  a  narrow  majority,  that  this  remedy  is  not  competent  to  one  foreigner 
against  ancHfaer  oecasionally  residing  in  Scotland,  Deo.  6.  1775,  Seotj  DiCT.'p.s2057. 
See  also  on  this  point,  Fac.  ColL  June  S.  1797f  Scudamorey  Dicr.  p.  855d» 

mentaries,  treats  of  this  part  of  our  lnw,  with  his  usual  soundness  and  attention  to* 
principle. 

1.  It  is  net  necessary  that  the  warrant  should  be  issued  by  ^  the  court  which  is  to 
*^  try  the  cause,  as  in  England :  it  is  an  act  of  magisterial  duty,  which  should  be  per- 
'<  formed  by  the  judge-orainary  of  the  jurisdiction  within  which  the  debtor  is  found  ;'* 
2.  BelF$  CommenlarieSn  p.  541,  Barrowfield  ▼•  fVeatherspooUy  June  1121  ^  Dicr.  p.  854>9« 

2.  *'  It  ifr  not  necessary  that  the  debt  should  be  established  by  document  or  decree;*^ 
{Wright  v;  Gqmmellj  Fae,  Coll.  Qtk  February  1782,  DiCT.  p,  8553.)— **^  But  although 
^  full  evidence  of  the  debt  is  not  necessar}',  an  oath  is  required  by  the  creditor  to  £e' 
«  truth  of  his  demand^  on  whidn  ^  felase,  he  may  afterwards  be  tried  for  perjury.'* 
BeUj  ul  supra. 

3.  <<  To  justify  even  the  simple  arrest  of  the  debtor  to  be  brought  up  for  examina- 
'*  tion,.the  creditor  is  bound  not  only  to  swear  to  his  present  belief  of  the  debtor's  in*- 
'*  tention  to  leave  the  country  in  order  to  defeat  his.  claim,  but  he  must  specify  the  ' 
'<  grounds  of  that  belief ;''  ibid.     ^  The  magistrate  is  not  bound  nor  entitled  to 
'^  proceed  upon  a  general  oath  of  credulity ;"  ibid.  p.  542,  Laing  v.  Watson  and  Mol^  ^ 
lisonj  Fac.  CoU.  liOth  Dec.  1789,  Dior,  p^  8555.    It  has  been  found  sufiScient,  and,  in 
reference  to  the  statements  contained  in  the  petition,  necessarily  to  imply  an  oath  of 
beliefs  that  the  creditor  swear,  <^  that  he  has  been  <  informed^  mat  his  debtor  is  about 
*<  to  leave  the  country  ;"  Anderson  v.  Smithy  &c  Fac.  CoU.  26M  Nov.  18144 

*'  The  oath  must  apply  to  the  circumstances  i^  whidi  the  debtor  is  placed  at  the 
**  time  when  the  creditor  asks  the  warrant.    A  warrant  will  not  be  granted  on  an 
'^  oath  to  a  meditatio  Jugte  long  before.     Ndtber  will  it  be  granted  on  an  oath  taken* 
^  in  another  country,  without  being  ratified  in  Scotland,  either  by  the  debtor  himself^ 
^  or  by  his  mandatory  swearing  ccmformably  f  2.  Bell^  542,  Place  v.  Donnison^  2d' 
Jubf  1»14)  Fac.  CoU. 

It  is  almost  unnecessary  to  notice,  that  <^  it  is  not  enough  that  the  debtor  means  to- 
^  leave  one  part  of  the  country  for  another."  {Laing  v.  Watson  and  MoUison^  supra.)' 
Neither  is  it  sufficient,  "  that  he  is  going  to  retire  to  the  sanctuary."  {Place  r.  Don^- 
nison^  supa^)  2.  BeUy  544.    His  purpose  mustbe  to  leave  Scotland: 

4»  In  the  question,  whether  the  warrant  foi^  imprisonment  is  to  be  gnmted,  *<  much' 
•(  discretionary  power  must  be  committed  to  the  judge." — <<  He  will  to  entitied  to  take' 
*^  into  his  view  collateral  evidence,  capable  of  instantaneous  proof.     And  he  undeubt-- 
**  edly  must  listen  to  any  evidence  which  the  debtor  may  offer  instantaneously  .to  bring* 
*f  forward  in  refutation  of  the  suspicions  chai^ped  against  him."    {Scudamore  v.  Lech'- 
werej  Fac.  ColL  Sd  June  1797,  Dict.  p.  8559,.  Tasker  v.  Mercer^.  Fac.  CoU.  ^th  Marchr 
1801,  DicT.  V.  Med.  Fug.  App.  No.  1.)    ^  He  is  bound  to  examine  the  debtor  him- 
^f  self  with  a  view  to  the  explanation  of  any  thing  which  may  appear  mysterious."  {Ser^^ 
vice  r..  HamUtoWf  Fac.  Coll.   25th  May  1811,  2.  BeU^  543«     See  also  ito&^r^semj  v. 
Ciisholm,  Fac.  CoU.  20th  June  1812.    It  has  even  been  decided,  that  **  the  ma^trate 
^  himself  must  take  the  examination  of  the  defender,. or  remit  to  another  meffistrate. 
*'  It  is  not  competent  to  remit  to  a  derk  not  a  magistrate,"  Borthwick  r.  H^Gibbon 
and  HamiUottj  14/i  May  1813.    It  ia  true,  that  in  a  later  case,  whese  both  *^  the* 
^  oath  of  the  cieditor  and.  the  examination  of  the  debtor  had  been  taken  by  the  town-^ 
^  derk,  the  assessor  of  a  royal  burgh,"  on  a  special  commission  from  thema^strates,. 
a  contrary  dedsion  was  pronounced  ^  Carrick^  \Ath  November  1 818,  Fac.  CoU.  jSut  per- 
haps it.  may  be  doubted,  how  &r  this  case  can  beheld  as  settling  the  law ;  it  having- 
been  pronounced  by  the  narrowest  m^ority  in  one  of  the  Divisions,  and  this,  too, 
ui  the  &ce  of  the  solemn  opinions  of  a  majority  of  the  whole  Court    The  decision  is- 
not  noticed  by  Mr  Bell  in  his  last  edition,  (1621,)  where  it  is  still  laid,  down,  that* 
'<  the  magistrate,  in  examining  the  debtor,  must  himself  act,  and  not.dele^te  his  of— 
^  fice  to  a  clerk,"  (2.  BeU,  546.) ;  otherwise  *^  he  is  guilty  of  aid  irregitIariQr,.whidi, 
*'  altiiough  not  in  the  least  tainted  with  malajldes,  will  subject  him  to  damages,  if,  by* 
**  such  irreffularily,  the  debtor  suffers ;  {Ibid.  p.  548."). 

5.  '^  To  detain  a  person  up<Hi  an  un^gned  warrant  is  illegal,''  no  matter  how  pressi-* 
ing  th«.  necessity  of  securing  the  debtor ;  Anderson  v«  Smithy,  suipra. 

^ '  *  Alluding  to  the  doctrine  in  the  text,  Mr  Bell  observes,  in-  his  Commentaries, 
(yc^  ii,  p..  545,  6,)  that  <*  there  are  some  late  decision^  which  confirm  this  doctrine  in 
■*  many  points.    Thus,  1.  A  person  who  has  fled  from  another  country  to  escape  from? 
^  debt,  is  liable  to  this  warrant  in  Scotiand^  whether  the  creditor  is  a  foreigner  or  na- 
*•  dve    {Bay  v.  Bellamy^  Fac.  CoU.  2\st  June  1763,  Dicr.  p.  2051 ;  Tasker  v.  Mercer,. 
«*  4/*  March  1801,  Fac.  CoU.  Dict.  v.  Med^Fug.  App.  NO.  1.)  2.  A  stranger  who  has 
^  aeqioired'a  domidl  in  Scptland  has  always  been  recognised  as  a  fit  object  of  this. 
**  w«mmt,  {Scudamore  v.  Lechmere^  Fdc.  Coll.  3d  June  1 797,  Dict.  p.  8559.)     3.  If  a 
^  Ibiieigner  contract  debt  in  Scotland,  he  is  undoubtedly  liable  to  this  process :  this  re». 

«  quires 
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merce,  the  creditor  at  whose  suit  the  debtor  is  imprisoned  is  liable 
in  damages,  if  the  circumstances  offered  to  be  proved  by  him  in 
support  of  h|3  suspicion  appear  insufficient  to  justiAr  the  imprison- 
ment, 1738,  X>r  Terment^  (not  reported)  *"•  Such  debtors  must 
be  set  free  £rom  prison,  if  they  give  security  j em/ jcto  rirti^  though 
they  should  not  oner  also  security  ^ud^a/um  solvi  ^,  mpr.  §  1^  and 
inj7\  B.  3.  T.  3.  §  73.  ^ 

22.  Boroughs-royal 

•  See  on  this  head,  Falc.  Dec.  7. 1744,  Seot^  DicT.  p.  1929 ;  Dec.  16. 1773,  Heran^ 
DicT^.  85^0 1  Dec.  20.  1789,  Xaiiig,  Dicr.  p.  S65S. 

f  ll)id  remedy  may,  in  certain  cases,  be  adopted  even  against  debtors  who  hate  re^ 
tired  to  the  smeimty*  See  Fac*  CM*  Feb.  10. 1787,  Park^  ^c^  Dicr.  p.  %655 ;  March 
9.  1793,  WiglU^  DiCT.  p.  8558!'. 

As  it  is  founded  on  an  allegation  of  firand,  it  mi^y  be  executed  on  a  Stmda^  Jm*, 
16.  1786,  Kempty  Diet.  p.  8554. 


^<  quires  IK>  authority  to  prove  it  But,  4.  Where  a  foreigner  is  for  a  time  and  with-* 
**  out  fiwid  m  this  ooundry,  &r  a  particukr  and  temporary  purpose,  as  a  journey  of 
**  health  or  of  business,  his  proper  domicii  beinff  in  his  own  country,  where  he  is  ready  to 
**  answi^r,  there  does  not  seem  any  good  grouna  finr  authorising  this  sort  of  warrant  to  be 
<<  issued  Qgainst  him,  either  at  the  instance  of  a  foreigner,  or  tbt  of  a  natiite  of  Scodand, 
«  inorder  tomakehjmresponsibktothe  courts  of  wis  country.  In  acasewfaidaisnot 
*<  r^pprtad,"  {Jimet^  ^c.  v.  Maidmont,  Uh  July  1 797,  noticed  by  Mr  Bell  in  a  note,)  «<llie- 
'*  Court  is  said  to  have  decided  the  abstract  point  un&vourably  for  foreigners  in  <lii& 
*<  situation;  but  there  appears  in  that  case  to  have  been  at  least  strong  suspicion,  if  not 


'^  evidence,  that  die  person^  against  whom  the  warrant  was  applied  for,  had  1^  his  re- 
'*  sidc^if^  abroad  to  aroid  his  creditors,  as  in  the  cases  of  BeUamy  and  of  Mercer,  al- 
'*  ready  noticed ;  and  there  is  one  case  of  an  older  date,  m  which  a  diflbrent  decision 
•«  was  pronounced,"  {S^oUv.  CarmkhaeU  Vac.  CM.  eth  December  1775,  Digt.  p.  2057.) 
In  this  case  of  Scott,  however,  Mr  Bell  adds,  (and  a  similar  observation  was  niadft> 
frQm  the  Bench  in  the  case  of  Ledunere,)  **  it  should  be  stated,  that  there  was  much 
**  division  on  the  Bench.  Same  very  able  judges  were  against  the  decision ;  and  it 
«*  pasi^  only  by  the  casting  voice  of  the  Lora  Premdent  Dundas." 

See  also  the  casQ  of  Dickie  v.  Diei$  &c.  90ii  December  ISll,  Fac.  ColL  where  it 
w^  fpund;  that  an  English  bankrupt,  (being,  however,  a  native  Scotsraan^  against 
whom  a  commission  bi^  been  issued,  but  who  had  not  obtsoned  his  certificate,  mi^t^ 
at  the  instance  of  hi$  Scots  creditors,  be  imprisoned  in  this  country,  as  injiiga^  upon 
his  preparing  to  return  to  EuglainL 

**  Or,  if  he  swear  ftlsely  to  a  debt,  or  to  the  drcumstanees  on  which  his  susjpdons 
were  said  to  rest  \  2.  Belts  Comrnentaries^  p.  548. 

The  judoe  too  may  be  liable  in  damages,  1.  To  the  debtor^  where  he  issues  a  ^MT-^ 
rant  irregular  or  illegal ;  as,  for  exampk,  in  the  cases  c^  Laing  v.  Watson  and  Molr 
lisonj  andBortkmick  v.  M^Gibbon  and  Hamilton^  supra  eit.  And,  2.  To  the  creditm\ 
Should  he  illegally  refuse  a  warrant,  he  will,  if  the  debtor  shall  hove  left  the  country, 
be  liable  as  for  an  escape ; ;  BeU^  ui  sig)ra. 

As  to  the  responsibility  of  the  Magistrates  in  whose  jail  die  debtor  is  incarcerated^. 
*^  there  is  an  essential  difference  between  the  imprisonment  ^pon  these  warrants,  and 
*^  linpirfsoninent  for  debt    The  ol^ct  of  the  latter  is  to  force  the  debtor,  by  conflne- 
*^  meat,  to  pay  the  debt,  or  to  disclose  those  funds  which  the  law  presumes  hun  to  have 
<'  concealed ;  the  object  of  the  former  is  merely  to  secure  the  person  of  the  debtor,. 
<<  that  he  may  not  escape  firom  the  reach  of  common  diligence.    The  Magistrates  may, 
^<  therefore,  induce,  with  what  diett^e  of  liberty  they  please,  a  person  confined  upon  a 
**  warrant  of  medtUUioJkga.    All  that  the  creditor  can  reouire  of  them  is,  that  his  , 
^  debtor's  person  shall  be  produced  in  judgment  when  eallea  for.    The  Magistrates 
*<  do  indeed  run  the  risk  of  the  debt  bv  any  indulgence ;  they  become  cautioners  for- 
'f  the  debtor  should  he  escape;  but  if  ne  is  ready  to  be  produced,  it  is  enough.'' 
{QoKdon  i>*  Mettisj  Foe.  CM.  U4fih  January  1786,  Dicr.  p.  11756  ;  Brown  v,MagiS'- 
trates  of  Lanark^  Fac.  Coll.  l€tk  Noven^er  1799,  D^ci*.  p.  11769.)     Betty  tit  supra,. 
p.  547.    See  also,  Dean  v.  Magistrates  of  Ayr,  Fac.  CoU.  2^th  Jcmmny  IS(09,  Dicr^ 
p.  11765,  and  Whitecross  v.  Magistrates  rf  Edinburgh,  95ik  February  1819,  Fac.  CeU:^ 
in  both  of  which  cs^es,  t^el  magistratcls  were  found.^d>le  for  the  debt 

^  Ray  V.  Bdlamf,  Fkc.  CM.  2lst  June  1768,  DiCT.  p.  2051 ;  I.  Belts  CommentariiSi, 
p.  ^U2. 

**  It  was  held  in  this  last  case,  that  the  application  *^  fell  to  be  made  in  the  first  in* 
<<  stance  to  the  Bailie  of  the  Abbey."    See  also  2.  Belts  Commentaries^  p.  547. 

It  has  likewise  been  laid  down,  that  *<  personal  proteclion  wiQ  not  shield  a  msB 
*<  from  a  meditatio  Jugee  warrant,  if  it  can  be  shewn,  that  under  that  protection  he  ia 

«'  taking 
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22.  Bojpoughs^royal  hate  a  (^eial  privilege  conferred  on  them 
by  167^9  C.  S.f  whK^h  probably  took  its  rise  from  Leg.  Butg.  C.  S4. 
et  teq.y  that  where  a  person  residing  without  the  borough  is  furnish^ 
ed  with  meat  or  merchandise  by  an  inhabitant  of  the  borough,  who 
has  no  security  for  the  debt  other  than  his  own  book>  the  creditor 
may  arrest  the  person  of  the  debtor,  if  he  shall  be  found  afterwards 
within  the  borough,  till  he  give  security  to  appear  b^re  the  court 
of  the  borough.    This,  and  the  cases  mentioned  und^  the  preced- 
ing section,  strike  a^nst  the  rules  t^ady  explained,  and  can  be 
justified  oikly  from  necessity.     It  appears  by  the  recital  of  the  last- 
quoted  act,  that  the  former  custom  nad  authorised  this  summary 
arresting  of  debtors  apprehended  within  borough,  not  only  for  the 
price  of  necessary  furnishings,  but  for  all  debts,  though  contracted 
upon  bond  for  borrowed  money,  by  which  persons  of  the  best  cre^ 
dit  might  have  been  affronted;   but  this  practice^  as  it  was  not 
founded  in  necessity,  was  prohibited  by  the  statute  *• 

23.  Criminal  jtffisdiction  is  fbunded,^raf«  Rutione  domiciliif  if  the 
defender  has  his  residence  or  domicil  within  the  sheriffdom  or  oth&: 
territory  of  the  judge  j  for  every  criminal  judge  must  have  an  in^ 
herent  power  of  punishing  aU  offenders  who  reside  within  his  terr 
ritorYy  and  so  are  subject  to  his  jurisdicticm  >  ^.  Vagabonds,  who  have 
BO  fixed  domicil,  may  be  tried  wherever  they  are  seized  2dl^, 
Criminal  jurisdiction  ia  founded  ratione  delicti^  if  the  crime  was 
committed  within  the  judge's  territory  y  and  this  appears  to  be  the^ 

most 


*  See  ss  to  the  spplicatioD  of  this  statute, 
p.  1929. 


.  and  Fale.  Dee.  7. 1744,  Seoty  Diet. 


*<  takinc;  measures  for  his  escape  from  the  country.  But  no  person  can  be  Eable  to' 
**  a, memtaiio  Jitget wesmaxtf  who  is,  hy privUegey  exempted  firofti  imprisonment;  for 
^  the  warrant  is  merely  an  anxiliaiy  to  the  right  of  impriaoning  the  debtor;''  BdPs- 
Commentaries^  ibid. 

'<  In  the  question,  whether  officers  or  soldiert  are  liable  to  arrest  on  meditatio  Jug€e 
**  warrants,  the  opinions  of  the  Coturt  have  altered  more  than  once.  In  one  eas^  the 
^  judges  thou^  it  <  JVQjkga^*  that  an  ofiicer  was  setting  off  for  his  regiment*'  {SMi 
V.  Sandilands  and  ManMrsUm  /  Falc.  1th  December  1 744,  Dicr.  p.  19290  In  *<  a 
'^  later  case,  the  same  question  having  incidentally  occurred^  a  different  opinion  was 
^  delivered,  {CampbHl  v.  Montgomery^  1790,  Bell's  cases.)  But,  finally,  the  Court  h^> 
**  determined,  that  meiitaiio  Jiiga  warrants  caimot  be  issued  against  oflBcers  on-  the 
<*  ground  of  dieir  being  «i  their  way  abroad,  accompanymg^  ormtendingto  join  their 
^  regiments."  {Service  v.  Hamilton^  25tk  May  IS  11,  hamUton  v*  Btyson,  6tA  JUme 
2811 ;}  2.  BelPs  Commentaries^  p.  545.  These  two  cases  of  Service  and  Hamilton 
are  not  reported  (Hi  the  particular  point  observed  by  Mr  Bell.  But  the  last  of  them, 
having  given  rise  to  an  action  of  damages,  which  was  libelled  on  the  express  griound,^ 
that  **  an  officer  obeying  the  command  of  his  superior  officers  in  going  to  join  the 
•«  regiment,  was  not  ixxjuga^^  the  matter  was  a^ain  brought  before  the  G>urt,  and: 
damages  found  due;  Bryson^  Fac.  Coll.  lOth  March  1BI2.  The  point  may  now,, 
ther^re,  be  considered  as  completely, set  at  rest. 

£ven  **  in  the  case  of  a  person  not  in  the  public  service,  it  appears^  that  while  he 
**  is  held  liable  to  this  warrant,  he  will  be  indulged  with  a  reasonable  time  to  make 
^  his  mpearance^  on  showing  just  cause  of  absence ;"   2.  BeWs  Commentaries^  p. . 
544*     Tnat  is  to  say,  the  Court  will  so  modify  the  obligation  for  his  appearance 
in  the  bond  ci  caution,  as  to  afibrd  him  a  reasonable  time  subsequent  to  any  requi- 
sition tobemade  by  the  creditor.    Thus,  in  the  ease  of  Wright  v.  Gammellf  Foe.  CM. 
Bth  RAruary  1782,  Dicr.  p.  855^  the  Court,  <*  to  accommodate  the  defender  as  much^ 
'*  as  possible,  allowed  him  to  find  caution  for  his  appearance  six  months  after  requisition 
^  by  the  pursuer."    Mr  Bell  adds  in  a  note  to  the  above  quotation,  <<  A  simitar  case, . 
^  I  understand,  was  decided,  I8/A  February  180S,  M^CalUmy.  M*Calbim.    But  it  is . 
^  not  reported,  and  I  have  not  the  session  papers.** 

Anodier  point  of  no  small  importance,  viz.  that  a  debtor's  being  owner  of  a  Scots 
hmd  'estate^  does  not  protect.him  from  the  operation  of  a  meditatio  f^ce  warrant,  was 
decided  in  the  case  of  Heron  ▼.  Dickson^  Foe. .  Coll. .  I6lh  December  1 77S,  Dior.  p.  8550. 
2.  BilPt^  Commentaries^  541. 

^  It  would  rather  seem,  that  the  Jbmm  domicilii  would  not  now  be  sustained ;  Cle^^ 
phan,  *1th  February  1810,  Books  of  Adjournal;  Murcy  lOM  July  181],  Fac.  Coll.; 
Buchanan^  2Sth  May  ISlSyibid. ;  2.  Humcj  p..51.-'56# 
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most  natural  and  rational  course  of  criminal  trials  ;  because  those 
under  whose  eye  the  offence  was  committed,  will  be  most  effec- 
tually deterred  from  a  wicked  course  of  life,  by  seeing  the  criminal 
also  punished,  St.  Chd.  C.  18. ;  and  the  just  resentment  of  the  per- 
son injured,  and  his  friends,  will  be  most  amply  satisfied,  L.  28. 
15.  De  pom. ;  L.  3.  pr.  De  re  mil. ;  for  which  reason,  sentence 
pronounced  against  atrocious  offenders  is  frequently  directed  to  be 
carried  into  execution  on  the  very  spot  where  the  crime  was  per- 
petrated.    By  the  Roman  law,  the  judges  of  the  several  provinces 
were  directea  to  send  back  the  persons  of  criminals  who  should  be 
laid  hold  on  within  their  jurisdiction,  to  that  province  where  they 
had  offended,  that  they  might  be  also  tried  and  punished  there,  L.  7. 
De  cMtod.  et  exh.  reor. ;  Nov.  134.  C.  5.     And  m  like  manner  crimi- 
nals who  were  apprehended  in  another  shire,  were,  by  several 
of  our  old  statutes,  sent  back  by  the  magistrates  of  that  shire  to 
the  locm  delicti  that  they  might  be  punished  in  the  place  where 
they  bad  transgressed  the  law,  1426,  C.  90. ;  1436,  C.  148,  &c. ;  but 
by  the  present  practice,  they  are  more  frequently  tried  at  the  cir- 
cuit^court  of  the  district  in   which  they  were  apprehended,  or 
brought  to  Edinburgh,  to  be  tried  by  the  court  of  justiciary.  Where 
a  foreign er^  afler  having  committed  a  crime  in  this  kingdom,  re- 
tires to  his  native  country,  our  judges  cannot,  on  pretence  that  the 
locus  delicti  is  a  competent^/brum  in  the  trial  of  crimes,  proceed  against 
the  criminal ;  for  the  moment  he  leaves  the  kingdom,  our  courts 
lose  that  power  which  they  had  over  him  while  he  was  here ;  and 
if  a  citation  be  necessary  to  found  civil  jurisdiction  ratione  contract 
iusy  mpr.  §  20.,  much  more  must  it  be  essential  in  trials  against 
criminals^^who  ought  not  to  be  condemned  unheard,  L.  !•  jpn 
De  reql  vel  abs. ;  yet  if  such  foreigner  shall  afterwards  return  ta 
the  kingdom,  and  be  laid  hold  of,  or  cited  by  a  proper  warrant,  he 
may  be  tried  by  our  supreio^  criminal  court  *. 

24.  A  judge  may  be  declined^  or,  in  other  words,  his  jurisdictioa 
may  be  excepted  to  judicially,  on  the  following  grounds :  Fird^  Ra^ 
tione  cawiB^  on  account  of  his  incompetency  to  the  special  action 
brought  before  him.  Thus  the  court  of  session  may  be  declined 
in  criminal  causes,  the  justiciary  court  in  civil,  inferior  judges  in 
declarators  of  property  in  heritage,  ^c.  ^Ij/f  Ratione  privilegiiy 
when  the  party  is  by  special  privilege  exempted  from  the  jurisdiction 
of  the  judge.  Thus,  all  members  of  the  college  of  justice  may  decline 
the  jurisdiction  of  inferior  courts ^^,  1555,  C  39.  in^ne.  Between: 
those  two  grounds  of  declinature,  there  is  this  difference :  In  that 
which  proceeds  from  the  judge*s  incompetency,  his  proceedings 
must  be  null,  though  the  party  entitled  to  the  privilege  shoiUd  not 
appear  and  move  his  exception,  because  the  judge  had  no  original 
jurisdiction  in  such  causes,  vid.  infr.  §  27. ;  whereas  all  privileges, 
exempting  persons  from  a  jurisdiction  in  itself  competent,  must  by 
their  nature  be  pleaded  upon  by  the  party  privileged,  before  they 
can  operate.  Inferior  judges,  therefore,  not  only  may,  but  they 
ought  to  proceed  in  every  cause  to  which  •  they  are  competent, 
though  a  member  of  the  college  of  justice  be  the  defender,  if  he 
does  not  insist  in  the  plea  arising  from  his  privilege ;  so  that  a 

decree 

*  See  this  subject  ably  discussed  in  Mr  Homers  work  on  Trial  for  Crimes,  yoK  k 
p.  77.  et  seq.  (2d  edit.  vol.  ii.  p.  49.  et  seq,) 


'^  There  is  one  exception  to  this  pririlege  in  the  case  of  the  small  debt  court,  39. 
andM.  Geo.  III.  c.  46.  $  19.  . 
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decree  in  absence  is  effectual  against  him.  This  rule,  however, 
suffers  an:  exception  in  the  privilege  exempting  members  of  par- 
liament  from  civil  jurisdiction,  during  the  sitting  of  parliament; 
which  is  so  strongly  founded,  that  action  cannot  proceed  against 
them  unless  they  wave  their  privilege  expressly  ^  *. 

25.  Declinature  is  founded,  Sdly^  raiione  nupecti  judictB^  where 
either  the  judge  himself,  or  his  near  kinsman,  hath  an  interest  in 
the  suit  It  is  a  rule  founded  in  nature  itself,  That  no  man  ought 
to  judge  in  his  own  cause ;  and  it  holds,  though  the  judge  have  on- 
ly a  partial  interest  in  the  cause,  ex.  gr.  in  a  question  relating  to  a 
copartnery,  where  he  is  but  one  of  several  partners.  Yet  where  a 
company  is  constituted,  either  by  pat^it  or  act  of  parliament,  by 
which  a  public  benefit  is  intended,  rather  than  the  advantage  of 
the  private  adventurers^  a  judge  cannot  }ye  declined  in  the  cause  of 
that  company,  barely  because  he  is  a  proprietor,  VoeL  Com.  tit. 
Dejudic.  §  45*  Hence  the  proprietors  of  any  bank-company,  es- 
tablished either  by  statute  or  royal  grant,,  may  judge  in  tne  cause* 
of  that  company  *  ^  *>. 

26.  Neither  can  one  judge  in  the  cause  of  £^  kinsman^  where  the 
propinqui^  of  blood  makes  a  sort  of  identity  between  the  parties 
related.  Hence  by  the  Roman  law,  no  person  could  judge  m  the 
cause  of  his  father,  or  son,  or  wife,  or  any  of  his  family,  L.  10.  De 

Juried.  It  would  appear  that  no  restraint  was  laid  on  our  supreme 
judges,  by  the  ancient  practice,  from  sitting  and  voting  in  the  causes 
of  weir  nearest  kinsmen,  since  it  required  a  statute,  1594,  C  216.,  to 
disable  the  LordA  of  Session  from  judging  ia  any  action  where  their 
father,  or  brother^  or  son,  was  a  party.  But  by  our  pres^it  law,  one 
rule  is  established  for  all  judges  supreme  and  inferior.  That  no  judge 
shall  sit  and  vote  in  the  cause  of  his  fiuJier,  brother,  or  son,  whether, 
by  consanguinity  or  affinity  ;  nor  in  the  cause  of  his  uncle  or  ne- 
phew by  consanguinity,  1681,  C.  13.  Bv  this  rule,  a  judge  may  vote  in 
the  cause  of  one  who  is  married  to  his  niece  ;  but  if  the  niece  be 
the  proper  party,  and  the  husband  only  cited  ^r  his  interest^  such 
case  falls  under  the  prohibition  of  the  statute.  Fount.  Jan.  31.  1712, 
Caldefy  (DicT.  p.  197.)  f  ^**-  It  is  a  common  opinion,  that  a  judge 
VOL.  I.  M  who 

*  In  a  case  in  which  Dooglas,  Heron  and  Company  were  concerned,  several  of  the 
liords  of  Session  moved  declinatures  against  themselves,  on  account  of  their  relBtioQ 
to  different  partners  of  the  Company ;  but  it  being  observed,  that,  if  these  declinatures 
were  sustained,  a  quorum  would  not  remain  sufficient  to  determine  this  cause,  or  any 
mber  in  which  that  Company  was  concerned,  the  declinature  was  repelled ;  Acts  of 
Sederunt,  July  2d.  1774.  On  the  same  around,  the  Court  repelled  a  declinature,  that 
several  of  the  judges  were  heritors  in  a  burgh,  in  a  question  where  that  burgh  was  a. 
party  \  StLXVoary  22.  1789.     These  two  acts  are  inserted  in  p.  644.  edit  1790. 

f  By  Act  of  Sederunt,  June  28.  1787,  the  Court  expressly  find,  that  affinity  in- 
the  case  of  uncle  and  nephew  is  no  ground  of  declinature.  A.  doubt  on  this  point  bad 
been  started  in  a  case  decided  of  the  above  date ;  Sir  William  Erskine,  contra  Dnm^ 
numdsi  Ftte.  CM.  (Dicr.  p.  2418.}. 

^*  Tins  privilege  is  now  done  away  by  slot.  10.  G^o.  III.  c.  50.     See  infra^  tit.  S.. 
f  8.  in  not. 

^^  Hie  Court  resolved,  that  the  circumstance  of  a  judge  being  a  proprietor,  or  hold- 
ing any  share  of  the  capital  stock  of  any  of  the  chartered  bauEs  in  Scotland,  is  not  a 
grouno  of  disqualification  against  his  Lordship  judging  in  a  question  connected  with- 
such  bank,  idierein  it  may  have  any  interest;  A.  S.  1st  Feb.  1820. 

It  has  also  been  found,  in  the  case  of  Blair^  26th  January  1814,  where  indeed  there 
was  less  room  for  doubt,  that  <<  the  beinff  members  of  the  Board  of  Trustees  does 
•*  not  disqualify  judges  from  sitting  and  judging  in  cases  where  the  officers  of  the 
«  board  are  parties;''  Fac.  Coll.  App.  to  voL  1814-15.  In  this  case>  the  Judges  had 
**  no  private  or  individual  interest  Their  connexion  widi  the  case  arose  in  the  strictest 
*<  sense  ratione  cffitii. 

^  it  is  not  a  ground  of  declinature  that  the  defender's  wife  is  the  sister  of  the  judge's 
wife;  the  relation  here  being  merely  affinitas  ajfflnitatis ;  Hare.  Dec.  1687,  Binny, 
DicT.  p.  3420;  GoWfV,  16th  February  1816,  Fac.  CoU.;  A.  S.  I6tk  Feb.  1816. 
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wha  stands  in  an  equal  degree  of  propinquity  to  both  parties,  let  it 
be  ever  so  near,  cannot  be  declined  ;  because  there  the  bias  or  par- 
tial affection  must  be  also  presumed  equal.     BuU^rsty  Admitting 
this  to  be  a  good  reason  why  the  law  ought  to  stand  so,  the  rule 
contained  in  the  act  1681  makes  no  such  exception.     And,  2c//^ 
There  is.  the  same  reason  £:>r  declining  a  judge  who  stands  in  an 
equal  relation  to  both  parties,  as  for  rejecting  the  testimony  of  a 
witness  in  the  like  situation ;  for  which  see  bek>w,  B.  4.  T.  2.  §  24^ 
It  would  seem,  that  though  the  marriage  which  first  created  the 
affinity  between  the  judge  and  the  party  should  be  dissolved^  the 
judge  continues  disqualified  firom  voting  in  that  partyV  cause,  not 
only  from  the  words  of  the  act,  but  from  the  reason  of  the  thing :. 
For  though  the  affection  which  works  the  bias  in  the  judge  had  its 
first  rise  hx>m  the  marriage,  it  is  seldom  or  never  taken  off  by  the 
dissolution  of  it     In  the  House  of  Lords  of  Great  Britain,  every 
member  of  that  sovereign  court  may  judge,  not  only  in  any  kins- 
man's cause,  but  even  in  his  own,     Aat  orivilege  however  is  sel- 
dom  if  ever  used.     A  judge  may  likewise  be  suspected  on  account 
of  his  dependence  on  a  superior.     Thus  a  cause  may  be  carried  to 
the  court  of  session  from  a  deputy,  because  the  principal  judge  is  a 
party  to  it,  1555,  C.  39.  injine.     And  though  Lord  Stair  limits  that 
act  to  the  case  of  removing  tenants,  which  is  the  special  subject  of 
it,  B.  4»  T.  87.  §  20. ;  yet  it  seems  to  have  required  an  express 
stJEitute,  to  authorise  deputies  to  judge  in  the  causes  of  the  princi- 
pal, 1579,  C.  84  ^K     where  a  judge  is  himself  party  to  a  cause  so 
similar  to  the  one  brought  before  him,  that  both  fall  to  be  decided 
by  the  same  rules,  he  is  said  in  the  Canon  law,  fowre  conHtnilem 
catfram,  and  by  that  law  may  be  declined.  Decretal.  L.  2.  7.  1.  C>  18. 
27.  Prorogated  jurisdiction  is  that  which  is,  by  the  consent  of 
parties,  conferred  on  a  judge,  who,  without  such  consent,  would  be 
mcompetent     The  Romans,  who  were  strangers  to  the  word  jtto- 
rogate^  gave  it  the  name  of  Jurisdictio  in  consentientes.     It  is  autho- 
rised hy  L.  1.  -De;  Judic. ;  where  two  things  are  required  as  essen- 
tial to  it  J,  the  consent  of  parties,  and  jurisdiction  in  the  judge.^  Fif^st^ 
The  parties  m^ust  consent ;  for  where  a  judge  is  incompetent,  he  can 
have  no  authority,  till  his  jurisdiction  be  rendered  competent  by  the 
consent  of  him  who  is  not  subject  to  it     It  is  not  therefore  suffi- 
cient, that  no  appearance  be  made  in  behalf  of  the  defender ;  for 
one  is  under  no  necessity  to  appear  before  a  judge  who  has  no  right 
to  call  him  to  judgment,  L.  20.  De  Jurisd.^  unless  he  acquiesce  in 
his  authority,  either  by  an  express  declaration  in  word  or  Meriting, 
or  tacitly,  by  some  act  which  implies  consent.     Tacit  prorogation 
is  inferred  against  a  pursuer,  by  bringing  his  cause  before  the  judge ; 
^nd  against  a  defender,  by  his  appearing,  and  offering  defences  iu 
the  cause,  cither  dilatory  or  peremptory  ;  which  the  law  considers 
as  an  acknowledgment  of  the  competency  of  the  courf^  according 
to  the  rule.  Primus  actus  Judidi  estjudicis  approbatorius.    The  offer- 
ing of  a  declinature  is  so  far  from  importing  an  acquiescence  in  the 
judge's  jurisdiction,  that  it  is  an  express  disowning  of  it     Where 
a  declinature  has  been  offered  by  the  party  and  repelled  by  the 
judge,  the  party  is  not  understood  to  pass  from  it,  though  he  should 
aflerwards  offer  defences  in  causa^  Fount.  July  29.  1696,  Schawj 

(DiCT. 

**  This  statute  extends  only  to  a  few  special  cases.  The  general  rule  seems  to  be 
stated  with  more  accuracy  in  Mr  Erskine's  Principles^  h,  #.  f  13.  **  A  deputy  may  be 
'<  declined,  as  suspected,  where  the  principal  judge  is  a  party,  1555,  r.  3^.  \  uU.^  ex^ 
**  cepi  in  causes  in  which  he  is  authorised  to  judge  by  special  statute,  1579,  c.  84.*' 


Of  Jurisdiction  aodJudges  in  general^ 


47 


(Ficr.  p.  7314.^ ;  but  this  is  commonly  done,  under  protestation^- 
that  his  proponing  of  defences  shall  not  hurt  his  declinature.  As 
the  crown's  interest  cannot  be  affected  by  the  undue  consent  of  its 
officers  in  the  management  of  processesylGOO^C.  14.,  the  Eang's 
causes  may  be  carriea  from  that  very  court  before  which  the  cyown- 
officers  themselves ^had*  brought  the  action,.  Jan.  19.'1711y  Et/resy 
(DrcT.  p.  7596.)- 

28.  A  clause  of  registration,  though  it  bear  a  consent  to  register 
the  deed  in  the  books*  of  a  particular  court,  does  not  import  proro- 
gation, so  as  to  found  that  court  in  a  jurisdiction,  in  questions  that 
may  arise  afterwards  upon  its  validity  or  legal  eflects.  The  con- 
sent is  confined  to  the  registration,  which  is  quodammodoJuriscUc— 
tionii  voluntaries ;  though  therefore  it  has  the  effect  to  support  the 
diligence  which  is  founded  on  the  registration,  it  is  not  to  be  so 
stretched  by  implication,  as  to  confer  judicial  powers  on  the  judge 
in  acts  of  contentious  jurisdiction.  Thus,  though  a  bond  for  a  sum 
exceeding  L.40  Scots  should  bear  an  express  consent  for  regi- 
stration in  the  books  of  any  commissariot,  the  commissary  is  not* 
thereby  authorised  to  judge  of  the  import  of  that  bond  in  any  sub-- 
sequent  question,  without  a  proper  prorogation. 

22^9.  The  second  requisite  of  prorogation  is,  That  the  judge  have 
such  jurisdiction  as  may  be  a  proper  or  habile  subject  of  proroga- 
tion, £#.  3.  C.  Dejurisd.     For  this  reason,  there  is  no  place  for  pro- 
rogation, where  the  jurisdiction  is  vacated,  or  its  term  expired, 
which  doctors  call  profvgatio  de  tempore  in  tempus :  For  no  private 
consent  can  create  jurisdiction ;  and  a  magistrate  or  judge,  after^ 
the  term  of  his  office  is  elapsed,  or  his  commission  revoked,  is  no^ 
longer  a  magistrate  or  judge.     Neither  can  jurisdiction  be  proro- 
gated de  loco  in  locum ;  L  e.  parties  cannot  subject  themselves  to  the 
jurisdiction  of  a  judge  while  he  is  without  his  territory  ;  for  a  judge 
extra  territorium  is  no  better  than  a  private  person.     But  prorogatio 
de  loco  in  locum  has  been  admitted  in  our  practice,  when  under- 
stood in  a  different  sense :  If,  for  instance,  one  who  resides  in  the* 
shire  of  Haddington,  shall  appear  before  the  sheriff  of  Edinburgh, 
and  exhibit  defences  in  causa^  without  pleading  the  prcescriptioforij 
he  thereby  brings  himself  within  the  territory  of  that  sheriff,  and. 
so  is  understood  to  acquiesce  in  his  jurisdiction,  Feb.  23. 1627,  Ser^ 
viccy  (DlCT.  p.  7305.),     Yet  it  still  remains  a  doubt,  whether  proro- 
gatio  de  loco  in  locum  ought  to  be  extended  to  the  case  where  the. 
defender's  domicil  is  not  within  the  judge's  territory,  more  than  it 
can  be  to  the  case  where  the  judge  sits  in  judgment  in  a  place  with-^ 
outit'*^. 

30.  Jurisdiction  is  said  to  be  prorogated'  de^  causa  in  causami 
when  parties  consent,  that  a  judge,  who  hath  jurisdiction  in  causes 
of  a  particular  kind,  or  to  a  particular  extent,  shall  have  the  cogni- 
sance of  a  cause  of  a  different  kind,  or  to  an  higher  extent.  By 
the  Roman  l^w,  prorogation  from  civil  causes  to  criminal  was  re- 
jected, L.  1.  C.  IJbi  causa  Jisc :  because  the  power  of  the  sword- 
was  not  included  in  civil  jurisdiction  :  But  a  judge  appointed  to  a' 
determinate  kind  of  civil  causes  might,  by  the  consent  of  parties, 
take  cognisance  of  civil«causes  of  a  different  kind,  L.  1.  C  Dejurisd^ 
omn.jud.      By  our  law,  the  limiting  of  jurisdiction  to  a  certain  sort* 

of 

^  ^  Yet  such  a  prorogation  of  the  Commissaries'  jurisdiction  was  lately  susttkiped  in 
a  question  of  divorce  between  English  parties,  and  m  reference  to  a  marriage  contract- 
ed in  Ireland/  where  the  defender,  having  only  been  a  few  days  in  Scotland,  had  of 
course  acquired  no  sort  of  domicil;  Murray,  Sth  March  1805,  Fac.  ColL  Djct.  v. 
Forum  Comp.  App.  No.  5. 
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Book  L         of  civil  causes,  imports  a  denial  of  it.  In  causes  of  an  higher  or  dii^  - 
^^'^"'v^''^       ferent  nature,  Fr.  Falc.  13.  {Bethuney  Dicr.  p.  7307.);  in  which 

therefore  there  can  be  no  prorogation,  though  both  parties  should 
acknowledge  the  judge's  jurisdiction  in  the  most  express  terms.^ 
Thus  no  consent  of  parties  can  give  force  to  the  sentence  of  a  she- 
FifFin  an  action  for  aeclaring  the  property  of  heritage,'  or  in  a  sale 
or  ranking  of  a  bankrupt  estate.     Thus  also  the  jurisdiction  of  the 
justices  oi  the  peace  ought  not  to  be  pror<^ated  to  actions  upon 
common  debts.     The,  powers  conferred  upon^them  were  intended 
solely  for  preserving  the  public  peace,  and  maintaining  a  well-re-- 
gulated  police  over  the  kingdom.     They  seem  therefore  ta  have  no 
radical  jurisdiction  in  civil  cauees,  which  may  be  the  proper  subject 
of  prorogation,  Fac.  Coll.  iL  l70.{Barclay  fDiCT.  p*  7611.)*^  ^    But 
in  questions  of  the  same  natuTe  with  that  to  which  the  judge  is 
confessedly  competent^  though  the  law  may  have  confined  his  ju-- 
risdiction  to  causes^  within  a  stated  sum,  parties  may  prorogate  it 
to  causes  beyond  that  sum ;  as  the  transition  is  easier  from  a  small* 
er  sum  to  a  greater,  than  from  a  cause  of  one  kind  to  one  of  a 
quite  different  kind,  June  25.  1668,  Black,  (Dict.  p.  7309.)^ 
No  prorogntion        31.  Prorogation  of  jurisdiction  is,  in  special  cases,  excluded  by 
m  baron  courts,    statute.     Thus,  ^rstj  No  prorogation  can,  by  the  late  jurisdiction- 
judge  may  be       ^ct,  20  "*  Geo.  IL,  be  received  in  baron-courts ;  so  that,  baron-bailies 
dedined  from       are  ^ut  out  from  the  cognisance  of  causes  which  exceed  the  sum 
propiflquity,         ^q  which  that  statute  has  limited  the  baron's  judicial  powers*  ^.   2£%, 

The  ground  of  declinature  arising  from  the  judge's  propinquity  to 
one  of  the  parties,  is  so  strongly  rounded,  that  no  consent  ot  parties 
can  enable  or  qualify  the  judge  to  take  cognisance  of  such  causes  ; 
for  all  right  of  ju(^ng  in  them  is  expressly  denied  to  him  by  the 
following- words  of  the  act  1681,  C.  13.  that  the  judge  shall  not  fit^ 

nor 

*  There  is  some  reason  to  doubt  if  the  case  here  quoted  smports  the  doctrine  of  the 
'  text     In  a  later  qaestion»  a  person  beinc  sued  for  grassHnail  before  the  justices,  plead-^ 

ed  his  defencest  which  were  overruled^  He  suspended ;  but  tha  court  found  the  let* 
ters  orderly  proceeded,  Jan.  24s.  1769,  Bin/d  contra  MiUar^  ^c.  (Djct.  p.  761 7. }• 

^'  The  principal  report  here  refeired  to  seems  irreconcileable  with  the  use  that  is 
made  of  it  in  the  text.  According  to  that  report,  it  aj^pears,  that  the  justices  havings 
in  the  first  instance,  sustained  their  jurisdictioo,  ^*  the  defenders  appealed  to  the  quar» 
*'  ter-^sessions,  who  found,  that  the  Justices  of  Peace  were  noi  compeierU  judges  in  iias 
*^  pro<^ess,  and  dismissed  the  same;"— but  that  afterwards  the  pursuers  comphiining 
to  the  Supreme  Court  by  advocation  against  this^  decision,  ^  the  Lords  advocated  the 
<<  cause :  and  remitted  to  the  Lord  Or&iary  to  proceed  accordingly.^ 

It  ifl  presumed^  however,  that  some  inaecnraey  must  have  crept  into  die  report; 
for  the  case  is  thus  abridged  in  the  General  Index  by  the  Reporter  himself:  <<  Jurist 
*^  diction  of  the  Justices  of  the  Peace  cannot  be  prorogated;^*  while  in  the  Folio  Dic- 
tionary, it  is  said,  ^*  The  Lords  advocated  the  cause,  upon  the  growid  that  Justices 
<*  have  no  jurisdiction  in  civil  matters.**  Accordingly^  the  lauPs  ^  stated  by  Mr 
Erskine,  was  aftorwards  held  to  be  quite  settled;  and  in  Bobertson^  ISth  June  1790f 
Fac.  CoU.  Dict.  p.  7625,  ^^  The  Court  considered  the  total  incompetency  of  Justices 
*'  of  the  Peace  to  judge  in  any  ordinary  questions  of  debt,  however  small  the  subject 
**  of  litigation  might  be,  as  a  point  so  clear,  that  it  did  not  admit  of  the  smallest  douW' 
Since  this  decision,  the  Justices  have  been  empowered,  by  special  statute,  to  try  and 
determine  ^  all  causes  and  complaints  brourat  before  '^  them  concerning  the  reco* 
**'  very  of  debts,  or  the  making  dBTectual  any  aemand;  provided  always,  that  the  debt 
**  or  aemand  shall  not  exceed  the  value  qfL.&  Sterlings  exclusive  of  costs  ;'^  39.  and 
40.  Geo.  III.  c.  4>6.  §  2.  But  this  very  proviso  seems  to  exclude  the  prorogation  of 
their  jurisdiction  in  causes  of  a  higher  value,  agreeably  to  the  doctrine  laid  dowii,  $  31. 
4)fthe  text.    See  iVj^a,  tit.  4.  $  13. 

^  In  the  same  way,  under  the  provisions  of  the  act  1681,  f.  16.,  which  vjests  a 
privative  jurisdiction  in  the  Court  of  Admiralty,  the  jurisdiction  of  the  Court  cS  Ses- 
sion cannot  be  prorogated  in  purely  maritime  causes;  Clark^  Stk  Augtist  178S,  Fac^ 
Coll.  Dict.  p.  7532 ;  Lawieand  Finkatouy  31  st  January  1812,  Fac.  Coll. 
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nor  vote.  Besidess  the  statute  disables  the  judge  from  voting,  not 
only  where  the  party  related  to  him  is  pursuer,  but  where  he  is  de- 
fender ;  though  it  must  be  evidentj  that  a  pursuer  who  brings  be- 
fore a  judge  a  son  or  brother  of  that  judge  as  a  defender,  does  an 
act,  which,  in  its  own  nature,  infers  prorc^ation,  and  virtually  passes 
from  all  grounds  of  declinature  which  might  have  been  competent 
to  him  against  the  judge  on  account  of  his  proximity  of  blood  to 
the  defender. 

32.  All  judges  must  be  just  men,  that  so  all  who  are  subject  to 
their  jurisdiction  may  have  equal  justice  done  to  them,  1449,  C.  13. 
They  must  have  attained  to  the  age  of  twenty-one  years  at  least ; 
for  no  person,  to  whom  the  law  denies  the  unlimited  management 
of  his  own  property,  ou^t  to  be  entrusted  with  that  of  others.  They 
must,  by  1567,  C  9.,  maintain  the  purity  of  religion ;  by  which  is 
meant  tfie  Reformed  Religion,  in  opposition  to  Popery :  And  by 
Ccnio.  Eit.  1689,  C.  13.,  it  is  declared  contrary  to  law  to  employ  Pa- 
pists in  places  of  the  greatest  trust.  Lastly^  Judges  must  have  a 
competent  estate  of  their  own,  out  of  which  they  may  be  punished, 
if  they  minister  not  the  law  evenly,  or  be  negligent  in  their  offices, 
1424,  a  &  &  45. ;  1457,  C.  7a  This  last  qualification  has  been 
borrowed  from  the  Roman  law,  which  provided^  that  if  a  judge 
Ulem  suamfecerit^  erred  dther  through  ignorance  or  corruption,  he 
was  liable  in  damages  to  the  party  hurt,  L.  5.  §  4.  De  obi.  et  act. 
But  because  few  persons  would  adventure  on  the  office  of  a  judge, 
if  an  undesigned  error,  perhaps  in  apicibus  Juris^  were  to  subject 
them  to  damages,  this  penalty  is,  by  the  usage  of  Scotland,  point- 
ed cxily  against  those  judges  who  from  wilnilness  or  a  bad  heart 
delay  or  pervert  judgment,  t/fify  19.  nOG^  Black*;  Fac.  Col.  i.  HI., 
{BlaWf  l)icT.  p.  7610.  f).  Yet  where  the  sentence  is  glaringly  41- 
l^al,  lata  culpa  equiparaiur  doh ;  law,  from  the  grossness  of  the  er-- 
lor^  presumes  a  perverse  willy  Br.  79,  {Pitcaimy  Dict.  p.  13948  %.). 
All  our  siroreme  judges  hold  their  offices  cut  vikm  Out  culpam^  whicn 
is  the  likeliest  way  to  preserve  them  from  undue  influence.  There 
is  indeed  no  statute  limiting  the  crown's  right  in  this  respect ;  but 
it  was  declared  contrary  to  law,  by  Conv.  EH.  1689,  C.  13.,  to  change 
a  glrant  of  jurisdiction)  once  made  during  life,  to  a  commission  du* 
ring  pleasure. 

38.  The  oaths  imposed  by  law  on  our  present  judges  are,  Jint^ 
The  oath  of  all^iance,  with  the  assurance,  the  tenor  of  which  is  in- 
serted in  1693,  C.  6.  ^y.  The  oath  of  abjuration,  which  was  first 
imposed  by  6"*  Ann.  C.  14.,  on  all  who,  by  die  former  laws,  were  re- 
qmred  to  swear  the  allegiance,  and  subscribe  the  assurance ;  and 
has  been  since  continued  by  several  British  statutes.  3dly^  The 
oath  of  supremacy,  which  was  by  1"*  Geo.  I.  C.  13.  imposed  upon 
all  officers,  civil  and  military,  in  Britain.  This  oath  contains  in  sub- 
stance, that  no  foreign  prince  or  prelate  hath  any  ecclesiastical  au- 
thority in  this  realm  ;  but  it  hath  never  been  imposed  in  our  prac- 
tice, ^ihly^  The  oath  dejideli  adminhtratione^  that  they  shall  faith- 
fully discharge  the  duties  of  their  several  offices. 

VOL.1.  N  TIT. 

^  Farbesfp.  127.  Dict.  App.  11.  voce  Repaeatiok. 

t  Lord  Stair,  upon  this  subject,  expresses  himself  thus :  <<  The  panishment  provided 
*<  affainst  judges  can  0O  no  further  than  manifest  and  palpable  injustice  against  law, 
<<  which  doth  always  infer  fraud  by  wilful  injustice^  but  reacheth  not  to  dubious  cases, 
<<  where  just  and  rational  men  may  be  of  different  judgments^  unless  there  be  corruption 
<<  by  bribe  or  bias ;  otherwise  no  man  but  a  beggar  or  a  fool  would  be  a  judge."  B.  ^. 
tit.  1.  J  6. 

%  Fac.  Coll.  Dec  20.  17S9,  Laing^  Dict.  p.  S555. 
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Whether  Che 
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of  exercising  it 
when  once  be- 
stowed. 


Parliament  of 
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Greater  barons. 


0/  the  Supreme  Judges  and  CmtrU  qf  Scotland. 

THE  Sovereign,  from  whom  all  jurisdiction  is  derived,  mnst^ 
have  had  that  right  in  himself  in  the  highest  d^ree,  which 
lie  alone  could  confer  upon  others.  Hence,  in  all  grants  of  juris- 
diction, he  w&s  understood  to  reserve  a  power,  either  of  investing 
others  with  the  same  jurisdiction,  or  of  taking  cognisance  by  him- 
self of  those  very  causes  to  which  he  had  made  the  grantees  compe- 
tent, 1469,  C.  26.  A  strong  instance  of  the  last  is  given  by  Cndgj 
lAb.  S.  Dieg.  7.  §  12*,  in  the  case  of  James  VL,  who  having,  as  heir 
to  Archibald  Earl  of  Angus,  laid  claim  to  the  Eari's  estate,  was  de- 
clared by  our  supreme  court  to  have  a  r^ht  of  pronouncing  sen- 
tence on  the  import  of  his  own  claim.  Obaries  IL  extended  this 
branch  of  the  prerogative  so  far,  as  to  Mipoint,  sherifis-depute,  and 
even  to  erect  regalities  within  the  bounds  of  heritable  sheriffships ; 
which  extension  was  expressly  justified  by  act  1681,  C  1&,  declar- 
ing that  the  king,  notwithstanding  any  offices  or  granta  of  jurisdio* 
tion  conferred  by  hkn  on  his  sul^ects,  retains  a  Jurisdiction  cumu^ 
lative  widi  the  grantees.  From  this  James  VIL  aaaumed  a  power 
of  naming  mag^rates  in  several  royal  boroughs,  which  by  rocmer 
grants  had  a  right  to  name  their  own  magistrates.  But  theae  steps 
having  been  juatlj^  loo^ced  upon  as  encroadiments  on  propertv  and 
patrimonial  jurisdiction,  were,  upon  the  Revcdution,  aeclared  eon<« 
trary  to  law,  Cowo.  Evt.  168^  C  13.  $  and  soon  after  the  act  itadf 
of  CSiarles  IL  was  formdly  repoded,  by  1690,  C.  2&  It  seems 
now  to  be  agreed,  that  the  several  courts  on  whidi  tibe  crown  hath 
conferred  a  stated  extent  and  degree  of  jurisdiction,  have,  by  theri 
inupoemorial  exercise  of  \U  acquired  a  power  of  judging  according 
to  that  usqge,  exclusive  of  the  Sovereign  himself,  whidi  taomot  be 
altered  without «  statute,  ISM.  Lcm  Tra^s^  v.2^p^^. 

2.  It  admits  of  no  doubt,  that  the.  parliam^it  of  Seothmd,  aa  a 
ccmrt  of  appeal,  was  in  use  to  determine  all  causes  in  the  last  re^ 
sort,  unless  where  the  judgments  of  any  court  were  by  special  star* 
tttte  dedared  final.  But  it  may  be  doubted,  whether  it  had  anv  ori- 
ginal civil  jurisdiction ;  for  the  decisions  in  parliameiit  mentioned 
in  act  1587^  C  S9»  are  probably  to  be  understood  only  of  deci- 
sions  upon  appeal.  Our  parlianoents  consisted  at  first  only  oS  the 
king's  barons  or  fireeholders,  jSS^.  Male  IL^  under  which  appellation 
it  would  seem  that  the  dignified  d^gy  were  included  on  account  of 
their  freehd^ls.  These  last  are  expressly  mentioned  in  the  intrcK 
ducticm  to  the  statutes  of  William ;  and  they  are  there,  and  in  the 
title  prefixed  to  the  acts  of  James  V.,  rimked  before  the  temporal 
barons.  It  appears,  that  parliaments  were,  in  the  reign  of  Rdbiert 
IL,  made  up  of  three  estates^  iS^.  Rob.  IL  C  3.,  of  which  that  of  the 
boroughs  was  one,  ibid.  C  17.  §  4.  From  that  period,  to  the  Re- 
volution in  1688,  the  three  estates  of  parliament  were,  the  clergy, 
barons,  and  burgesses. 

3.  The  name  of  baron  was  commonly  used  m  France,  for  some 
time  before  the  Norman  conquest,  to  denote  persons  of  the  first 
dignity,  Du  Freme^  Glossar.  v.  Baro^   After  that  vocable  was  Iraea- 

J>lantea  intoBrkain,  sta  signification  becamemore  extended,  and 
requently  inchided  all  who  hdd  their  lands  immediately  of  the 

King. 
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King.  Barons  may,  according  to  the  nsaoe  of  Scotland^  be  distin- 
guished into  the  greater  and  the  lesser.  Though  all  barons,  how- 
ever small  their'mebolds  might  be,  had  from  the  beginning  a  right 
to  sit  in  parliament ;  yet  the  mqfcresf  or  greater  ImronS)  were  suf- 
ficiently distiBguished  from  the  minaraf  by  dieir  grants  or  piU;ents 
of  peerage^  in  virtne  of  which  they  were  dignified  with  the  titles  of 
Dukcp  Eark  Lord^  ^.  and  so  raised  above  the  rank  of  common  ba- 
rons«  When  by  the  increase  of  the  number  of  the  lesser  barons 
it  became  impracticable  to  assemble  them  all  in  one  house,  their  at- 
tendance was  disp^ised  with,  upon  choosing  two  or  more  of  their 
own  number  in  eadi  county  to  represent  them^  1427,  C  101. ;  from 
which  dispensation,  however,  the  haron^  majorei  were  expressly  ex- 
cepted. This  leave  of  absence  was  renewed,  first  by  1457,  C.  75. 
as  to  all  fireeholders  under  the  yearly  rent  of  Lb20  Scots ;  and  after- 
wards, by  1503f  C  78^  to  all  below  100  met ks  of  new  extent,  unless 
they  should  be  called  by  special  writ ;  and  by  1587^  C.  1 14.  to  all 
without  exception.  But  still  the  right  of  sitting  continued  with 
those  smaller  barons^  though  they  could  no  kmger  be  fined  for  ab^ 
senoe^  As  in  those  days  few  barons  claimed  their  seat,  to  avoid  the 
expense  and  trouble  which  necessarily  attended  the  service  of  par- 
liamenty  it  came  at  last  to  be  understood  that  they  had  no  right  to 
sit  tihiess  they  were  elected  by  the  freeholders,  agree^ly  to  the  di- 
rections of  1427^  C  lOL }  but  no  statute  appears  to  have  been  ever 
qiacted,  tfxpressiy  dbabHng  them. 

4#  Though  the  lesser  barons  had  from  that  period  no  hereditary 
seat  in  parliament,  they  still  continue  cmable  of  electing  or  being 
elected  members  of  parliament,  providea  they  be  infeft  in  and  pos- 
sessed of  kinds  in  property  or  superiority  holding  of  the  crown,r  and 
ettendmg  either  to  40s.  Scots  of  old  extent,  or  to  Ju400  Scots  valued 
rent»  1681,  C.  2\.  Proper  wadsetters  are  by  that  statute  accounted 
promrietors  \  and  under  the  ^pdktion  of  ktndsj  is  included  every 
hentaMe  estate  dapabie  of  setsim  Hence  fishings^  even  where  th^ 
are  not  connedied  vAUti  lands,  if  they  are  vahiSed  at  L.4OO9  entitle 
the  pn^rietdr  ta  a  vote. 

S.  A  conniittde^  caKed  ihe  cmnrmUee  qfartides^  whs  diected  iii  the 
b^inning  of  every  parlmnienft^  and  consisted  of  a  cert^n  number 
of  thie  three  estatei^  Its  constitution  i^pears  to  be  at  least  as  old 
as  the  oldest  of  o«ir  proper  statutes,  Bhck  acU^fok  L  This  commit- 
tee was  at  fint  ehosen  %  the  three  estates^  Urid.foL  50.  Their  busi* 
ness  wsB^  to>  receive  sSt  proposals  relative  to  parliamentary  matters^ 
and  transmit  them  to  porliam^t;  and  fi-equent  references  are 
made  in  our  more  ancient  statutes  to  the  special  articles  laid  before 
that  committee,  1503,  C.  64. ;  1540,  C.  82.  119, 120,  ^c.  Imme- 
diately after  tbr  election  of  this  committee,  the  parliament  was  ad- 
journed, eUA^Uur  caterk  Hcentia  recedendiy  as  it  is  expressed,  in  Black 
QcUtfoi^  l.>  and  in  the  mean  time  this  committee  prepared  overtures, 
which  w^e  afterwatfds  voted  in  full  parliament,  generally  on  the 
last  day  of  their  sitting.  Und^  colour  of  preventing  frivolous  de* 
hstua^  It  was  enacted  by  1594,  (7%  218.,  that  no  matter  should  be 
brought  before^  l3ie  parlmment  which  was  not  first  laid  before  this 
comnittee,.  and  pr esemted  hj  the  cl^k-register  in  their  name  to  the 
three  estates*  Tbe  manner  in  which  they  were  chosen  about  a  cen- 
tury ago  is  particularly  set  forth,  1663,  V.  L  It  having  been,  after 
the  Revolution,  accounted  inconsistent  with  the  freedom  of  parlia- 
ment, that  nothing  could  be  there  proposed  but  what  had  been 
previouBly  concerted  by  an  inconsiderable  number  of  its  members, 

that 
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that  committee  was  declared  a  grievance  \fy  Conv.  Est.  1689,  C.  18m 
and  actually  suppressed  by  1690,  C.  3. 

6.  When  the  estates  were  called  by  the  sovereign,  for  the  par- 
ticular purpose  of  imposing  a  taxation,  or  upon  any  special  emer- 
gency which  requirea  immediate  deliberation  or  advice,  it  got  the 
name  of  a  convention  of  estates.  Those  meetings  consisted  of  any 
number  of  the  ei^tates  that  might  be  suddenly  drawn  together  by 
the  king,  without  the  necessity  of  a  formal  citation  against  them 
upon  a  precise  number  of  days ;  and  their  powers  were  limited  to 
that  particular  business  for  which  they  had  been  called.  Mack.  h.  t. 
§  5.  But  the  convention  holden  in  1689,  under  the  authority  of 
the  Prince  of  Orange,  exercised  higher  powers  than  that  aumor 
seems  willing  to  allow  to  the  parliament  itsel£ 

7.  By  the  treaty  of  Union  in  1707^  the  parliaments  of  Scotland 
and  England  are  united  into  one.  The  Scottish  share  of  represen- 
tation in  the  house  of  Peers,  is,  by  art.  22.,  fixed  to  sixteen  Peers 
elective.  But  though  none  of  the  Peers  of  Scotland,  except  these 
sixteen,  have  a  seat  in  Parliament,  they  are,  by  art.  23.,  declared  to 
have,  in  all  other  respects,  the  privileges  of  British  Peers.  In  the 
house  of  Commons,  Scotland  is  represented  by  forty-five  members ; 
of  whom  thirty  are  elected  by  the  freeholders  of  counties,  and  fif- 
teen by  the  royal  boroughs,  said  art.  22.  The  method  of  electing 
the  Scottish  Peers  is  set  forth  in  act  1707,  C.  8. :  And  the  most^ 
material  British  statutes  for  regulating  the  election  of  our  Common^ 
ers,  and  declaring  the  qualifications  of  the  electors  and  elected,  are 
6*^  Ann.  C.  6.;  12^  Am.  st.  1.  C  6.;  2«  Geo.  XL  C.  24.;  7^  Geo. 
IL  e.  16.;  16;  Geo.  II.  CIW 

S.  The  parliament  of  Britain  have  no  such  restraint  on  their  de* 
liberations  as  was  imposed  on  that  of  Scotland  by  the  committee 
of  articles.  Officers  of  state,  as  such,  have  no  right  to  a  seat  in  the 
British  parliament  The  two  houses  of  Peers  and  Commons  sit 
separately ;  and  each  of  them  must  concur  in  all  bills  brought  into 
parliament  before  they  can  pass  into  a  law.  The  house  oi  Lords 
IS,  in  its  judicative  capacity,  the  sovereign  court,  which  determines 
finally  in  all  appeds  Irom  the  supreme  courts  of  both  parts  of  the 
united  kingdom ;  and  it  never  judges  in  civil  questions  but  upon 
appeal.  In  criminal  matters,  it  hath  an  original  jurisdiction,  which 
is  exercised  either  over  Peers  or  Commoners,  upon  impeachment 
by  the  house  of  Commons,  for  treason  or  for  hign  crimes  and  mis- 
demeanors. In  the  trial  of  Peers  by  indictment,  the  house  of  Peers 
sit,  not  as  a  court  of  parliament,  but  as  a  court  constituted  by  spe- 
cial commission  fix)m  the  king,  who  names  the  person  who  is  to 
preside  in  it  as  High  Steward*  Every  member  of  a  British  Parlia« 
ment,  whether  Peer  or  commoner,  enjoys  certain  privileges  to 
which  he  is  entitled  by  the  usage  of  parliament.  One  is.  That 
none  of  them  can  be  sued  upon  any  action,  nor  any  diligence  used 
either  against  their  person  or  estate,  during  the  ^  sitting  of  Parlia- 
ment, nor  lor  forty  days  after  its  rising,  or  before  the  day  to  which 
it  is  adjourned  or  prorogued;  and  this  privilege  is  not  confined 
to  the  members  themselves,  but  reaches  also  to  their  menial  and 
certain  other  of  their  servants*  But  it  hath  suffered  a  restriction 
by  1 1  ^  Geo.  IL  C.  24.,  which  declares,  that  all  suits  may  be  com- 
menced and  prosecuted  against  any  person  entitled  to  the  privilege 

of 

•  Also  Stat.  c.  1707,  c.  8.  already  quoted :  6®  Ann.  c.  23. ;  P  Geo.  I.  c.  13.  J  4. ;  U<> 
Qeo,  III.  c.  81.;  22"*  Geo.  III.  c.  41.;  ^V  Geo.  IIL  c.  138.;  2V  Geo.  III.  c.  45. ; 
30*  Geo.  III.  c.  17.  j  4.;  35^  Geo..  III.  c.  65. 
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of  parliament,  immediately  after  the  dissolution  or  prorogation  of 
a  parliament,  till  a  new  one  shall  meet,  or  the  same  be  re-assembled ; 
and  immediately  after  the  adjournment  of  both  houses  for  above 
fourteen  days  till  both  houses  shall  re-assemble.  It  has  been  al- 
ways admitted,  that  it  affords  no  protection  against  prosecutions 
upon  treason,  felony,  or  breach  of  the  peace  ;  and  it  was  resolved 
by  both  houses  in  the  noted  case  of  Mr  Wilkes,  Nov.  1763,  that 
no  privilege  of  parliament  extends  to  the  writing  and  publishing 
of  seditious  libels  ;  than  which  no  breach  of  the  peace  can  be  pro- 
ductive of  greater  mischiefs  to  a  state  *. 

9.  Though  our  Kings,  who  seldom  exercised  their  power  of  judg- 
ing causes  by  themselves,  did  very  early  commit  the  regular  ad- 
mmistration  of  justice  to  stated  judges,  viz.  to  the  justiciar  or  jus- 
tice-general, who  had  an  universal  supreme  jurisdiction  over  the 
'whole  kingdom,  and  to  inferior  judges,  whose  judicial  powers  were 
limited,  in  respect  both  of  territory,  and  of  the  special  kinds  of 
causes  to  which  they  were  competent ;  yet  they  continued  to  exer- 
cise jurisdiction  in  a  great  variety  of  causes,  by  the  advice  and  with 
the  concurrence  of  their  council.  And  even  after  it  had  been  en- 
acted5  that  all  complaints  should  be  decided  by  the  judges-ordinary, 
1424,  C.  45.,  it  appears  by  act  65,  of  the  next  year,  1425,  that  the 
King  and  his  council  judged  in  such  causes  as  the  pursuer  chose  to 
bring  before  them  in  preference  to  the  judge-ordinary,  St.  B.  4. 
*Tii.  1.  §  7.  The  judicial  powers  vested  in  the  council  were,  by  the 
said  act,  1425,  C  65.^  transferred  to  the  court  of  session  ;  and  soon 
after,  fix>m  the  session  to  the  judges-ordinary,  in  the  manner  to  be 
explained  next  section ;  during  which  last  period,  the  ordinary  ju- 
risdiction of  the  King  and  council  was  confined  to  causes  which 
called  upon  the  special  attention  of  the  public,  namely,  actions  per^- 
taining  to  the  King,  and  to  strangers ;  complaints  made  by  church- 
men, orphans,  and  pupils  ;  and  those  that  were  directed  against  of- 
ficers of  the  law,  1487,  C  105, ;  besides  which,  they  seemed  to  be 
vested  with  the  extraordinary  powers,  not  barely  of  punishing 
judges-ordinary  for  their  negligence,  1469,  C.27.,  but  of  reviewing 
their  sentences  in  case  of  iniquity,  1475,  C  63.     This  council  con- 

o  sisted 

*  By  Stat.  4>.  Geo.  III.  C.  33.  §  1.  it  was  enacted,  Tb^t  any  creditor  to  a  certain 
▼alue,  of  a  merchaat,  or  other  person  fiilling  under  the  description  of  the  laws  relating 
to  bankrupts,  having  privilege  of  Parliament,  may,  if  the  debt  be  not  secured,  paid,  or 
compounded,  within  two  months  after  a  summons  or  bill  is  issued  against  him,  ha^ve  the 
debtor  adjudged  a  bankrupt,  and  sue  out  a  commission  against  him  as  against  other 
bankrupts.  And  by  §  8.,  That  if  any  merchant,  or  other  person  fhlling  under  the 
statutes  relating  to  bankrupts,  should,  after  the  last  day  of  that  session  of  parliament, 
commit  an  act  of  bankruptcy,  a  commission  might  be  sued  out  against  him,  and  pro- 
ceeded in  notwithstanding  his  privilege^*. 

By  Stat.  10.  Geo.  HI*  C.  50.  §  1.  and  2.  it  was  enacted.  That  after  the  24th  day  of 
June  1770,  it  should  be  lawful  to  sue  any  action  or  suit  ^zainst  any  Peer  or  member  of 
the  House  of  CJommons,  or  other  person  entitled  to  privilege ;  and  that  the  suit  or  ac- 
tion should  not  be  stayed  under  pretence  of  privilege;  provided  that  nothing  in  the 
act  should  extend  to  subject  the  person  of  any  member  of  the  House  of  Commons  to 
be  arrested  or  imprisoned  upon  any  such  suit  or  proceedings. 

*^  By  Stat.  52.  Geo.  III.  C.lM.^l.  and  2.  it  is  enacted.  That  whenever  a  commission 
of  bankruptcy  shall  issue  against  a  member  of  the  House  of  Commons,  and  he  shall 
thereupon  be  declared  a  bankrupt,  he  shall  during  the  next  twelve  calendar  months  be 
incapable  of  sitting  or  voting,  unless  within  that  period  the  commission  shall  be  super- 
seded, or  the  debts  either  be  paid  to  the  creditors  in  fiill,  or,  in  case  of  dispute,  theii^ 
payment  (so  far  as  may  afterwards  be  recovered  in  law  or  equity,)  secured  by  the 
bond  of  the  bankrupt  with  two  sureties.  If  the  commission  be  not  superseded,  or  the 
debts  satisfied  within  the  above  period,  the  Speaker  shall  issue  his  warrant,  according 
to  certain  directions  contained  in  the  act,  for  electing  a  new  member. 

As  to  privilege  of  Parliament,  generally,  see  TomlirCs  Law  Dictionary^  v.  Parlia*- 

MBNT. 


Title  III. 


Jurisdiction  of 
the  general 
council,  and  pri- 
vy council. 


54 


An  Institute  of  the  Law  of  Scotland. 


Book  I. 


Origin  of  the 
courtof  session; 


Changes  in  its 
constitution. 


sisted  of  a  number  of  persons  named  by  the  King,  to  assist  him 
with  their  advice,  chieny  in  matters  of  government ;  and  was  after- 
wards called  the  secr^tf  14899  C.  12.,  or  privy  caundlj  1609,  C.  14«, 
in  contradistinction  to  the  parliament,  which  got  the  name  of  the 
generiJ  council,  1427,  C.  102.,  or  the  Kind's  great  council,  1537, 
C.  40.  The  privy  council  came  at  last,  beside  their  powers  in  mat- 
ters of  state  and  public  police,  to  have  a  fixed  supreme  jurisdiction 
in  all  qiiestions  of  wrwg,  for  which  no  redress  could  be  had  in  the 
common  courts  of  law,  and  in  all  causes  where  the  public  peace 
was  concerned.  Thus,  they  inquired  into  and  punishea  violent  en- 
croachments upon  possession,  all  acts  importing  oppression,  con- 
cussion or  contempt  of  the  laws,  or  of  public  authority ;  they  de- 
creed aliipony  to  pupils,  and  to  wives  barbarously  used  by  their 
husbands ;  and  judged  in  many  other  questions  of  that  sort,  where 
summary  proceeding  was  necessary.  These  powers  continued  in 
the  Scottish  privy  council,  till  an  act  passed  soon  after  the  Union^ 
6"*  j^nn.  C.  6.,  whereby  that  court  was  abolished,  and  sunk  into  the 
privy  council  of  Britain,  which  for  the  future  was  declared  to  have 
no  other  powers  than  the  English  privy  council  had  at  the  time 
of  the  Union.  What  the  powers  of  a  British  privy  council  are,  it 
does  not  much  import  a  Scottish  lawyer  to  Know :  It  is  certain, 
that  they  have  no  judicial  powers  that  can  affect  Scotsmen ;  for 
though  they  may  commit  them  to  custody  for  crimes  agunst  the 
state,  and  examine  them,  they  have  no  right  of  triai 

10.  A  new  court  was  erected  by  said  act  1425,  C.  65.,  consisting 
of  the  chancellor,  and  other  persons  of  the  three  estates  of  parlia- 
ment to  be  named  by  the  Kmg,  who  were  to  sit  thrice  in  the  year 
where  he  should  command  them,  and  judge  in  all  causes  that  were 
formerly  decided  by  the  King  and  counciL  This  court  was  called 
the  $emon^  because,  in  place  of  being,  like  the  council,  itinerant,  and 
without  any  fixed  terms  of  sitting,  it  was  ordained  to  have  a  deter- 
minate number  of  sessions  annually,  at  such  stated  places  as  the 
King  should  appoint*  Certain  doubts  which  had  arisen  upon  the 
jurisdiction  of  tnis  new-erected  court  in  relation  to  spuilzies,  were 
removed  by  1457,  C.  61.,  and  a  superadded  jurisdiction  seems  to 
have  been  conferred  on  them  in  spoliations  committed  against  tacks- 
men, and  other  possessors  of  land,  and  in  all  obligations,  contracts, 
debts,  and  other  civil  actions  which  concern  neither  fee  nor  heri- 
tage ;  which  last  words  sufiiciently  prove,  that  declarators  of  pro- 
perty of  heritage,  or,  as  they  were  tnen  called,  brieves  of  right,  did 
not  fall  within  the  cognisance  of  that  court  The  session  appears, 
by  this  last  act,  to  have  had  only  a  cumulative  jurisdiction  with 
the  judge-ordinary :  But  if  the  pursuer  should  have  once  made  his 
election  of  the  session,  neither  party  had  the  remedv  of  appealing 
froni  their  sentence  to  parliament,  1457,  C.  62. ;  which  has  proba- 
bly proceeded  from  this,  that  the  court  of  session,  being  truly  a 
committee  of  parliament,  were  accounted  to  have  parliamentary 
powers. 

11.  This  constitution  of  a  court  was  soon  found  to  be  inconve- 
nient. The  judges  who  were  named  out  of  the  estates,  served  by 
rotation,  and  were  changed  from  time  to  time  for  others,  after  ha- 
ving sat  forty  days,  1457,  C.  63.  Their  term  of  officiating  was  so 
short,  that  they  could  not  in  that  time  acquire  any  tolerable  know- 
ledge of  the  practice  of  the  court ;  and  they  were  particularly  ne- 
gligent in  the  causes  of  the  poor.  For  these  reasons,  the  jurisdic- 
tion of  this  fluctuating  committee  of  parliament  was  abolished  by 
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several  acts,  1469,  C.  27. ;  1475,  C  63r,  not  indeed  in  express 
words,  but  by  necessary  consequence ;  for  it  was  enacted  by  these 
statutes.  That  all  causes  should  come  first  to  the  judges-ordinary, 
f.  e.  to  the  justices,  sherifis,  stewards,  bailies,  and  barons,  provost 
and  bailies  of  boroughs  ;  and  that  if  they  neglected  to  do  justice, 
or  administered  it  partially,  the  party  aggrieved  should  apply  to 
the  King  and  his  council,  without  once  mentioning  the  session,  or 
soppo&ing  them  invested  with  any  jurisdiction,  either  in  the  first 
or  second  instance.  That  the  jurisdiction  vested  in  the  court  of 
session  was  in  this  manner  taken  away  from  them,  is  afiirmed  by 
Stair,  B.  4.  TiL  1.  §  11.,  and  still  in  stronger  terms,  B.  4.  TiL  1. 
f  15. ;  notwithstanding  which,  it  must  be  acknowledged,  that  the 
act  1503,  C.  58«,  which  altered  the  former  establishment,  carries 
an  insinuation,  that  tlie  court  of  session  had  not  then  fallen  in«- 
to  total  disuse ;  for  these  words,  because  there  has  been  great  con^ 
fusiqn^  of  summonses  at  ilk  session^  cannot  possibly  be  applied  to 
any  other  court  then  known  in  Scotland.  However  that  may 
be,  it  is  certain,  that  by  the  said  act,  1503,  C  5&,  all  the  powers 
that  had  been  formerly  in  the  session  were  transferred  to  a 
council  to  be  named  by  the  King,  called  the  dailif  council;  who 
were  to  bold  their  courts  continually  at  Edinburgh,  or  where  the 
King  should  appoint,  and  to  decide  in  civil  causes  and  complaints 
daily  as  they  should  occur.  But  neither  was  this  court  of  long 
coHtimKince :  The  civil  j^irisdiction  vested  in  it  was  extremely  li- 
nrited,  and  it  waa  perhaps  considered  as  too  heavy  a  burden  for 
the  justiciar  of  Scotland  to  be  charged  with  the  supreme  jurbdic- 
tion,  not  only  in  criminal,  but  in  all  civil  matters  concerning  heri- 
table rights ;  wherefore  it  was  Judged  proper  to  erect  a  new  court, 
which  might  have  an  universal  and  supreme  jurisdiction  in  all  civil 
questions  whatever. 

12.  James  V.  therefore  gave  to  this  court  of  the  daily  council 
a  new  forn^,  aller  the  model,  as  Sir  George  Mackenzie  informs  us, 
of  the  parliament  of  Paris,  1537,  C.  36.  He  dignified  it  with  the 
appellation  of  The  College  ofJusticcj  and  the  judges  with  that  of 
Senators^  1540,  C.  93.,  who  are  numbered  among  the  judges-ordi- 
nary, 1584,  C  3.  ^c.  and  pass^  sometimes  in  our  statutes  by  the  name 
oi Lords  of  Council ;  and  sometimes  by  that  of  Lords  of  Session^  In 
all  their  extracted  acts  and  decrees,  they  are  styled  Lords  of  Council  - 
and  Session.  It  may  be  worth  remarking  in  this  place,  that  though 
the  parliament  which  instituted  this  court,  is  in  all  the  later  editions 
of  our  statutes  said  to  have  been  assembled  anno  1537,  it  was  truly 
holden  in"  1532  ♦  ^ ,  For  proof  of  this,  the  first  pr  black  edition  of  our 
statutes  may  be  appealed  to^  which  places  that  parliament  in  the 
year  1582;  and  surely  that  first  edition  printed  by  the  special  com- 
mission of  Queen  Mary,  and  copied  immediately  from  the  records, 
ia  to  be  accounted  of  more  certain  authority  than  the  later  ones. 
2dh/9  It  appears  from  1537,  C.  68^  as  it  stands  in  our  later  editions, 
that  the  King's  ratification  of  the  privileges  of  the  new-modelled 
coart  was  subscribed  in  the  19th  year  of  his  reign.  Now  James  V. 
b^an  his  reign  anno  1513,  from  which  if  nineteei)  years  be  rec- 
koned downwards,  the  year  must  be  1532,  not  1537.     Sdlj/^  It  is 

manifest 
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^  <  Accordingly,  the  first  Acts  of  Sederant  of  the  Court,  (which  have  been  inserted  in 
the  seme  editions  of  the  statutes^  as  so  many  acts  of  Parliament,)  bear  date  87th  May 
15S8;  Jds  of  Sederunt  from  May  15S2  to  Jan.  1553,  p.  1.  et  seg.  See  also  the  Pre- 
face to  that  publication,  p.  v. ;  Acts  of  Sederunij  175S  to  1790,  Pref*  p.  1 . ;  stat.  1582» 
C.  8.  as  contained  in  <<  The  Acts  of  the  Parliaments  of  Scotland,  now  publishing  un- 
^<  der  the  authority  of  the  G>mmi8sioners  on  Public  Records,"  vol.  ii.  p.  Sd5. ;  and  Mr 
Thomson's  Preface  to  the  same  vol.  p.  H. 


College  of  Jus- 
tice modelled 
after  the  Par- 
liament of  Paris. 


56 


An  Institute  of  the  Law  of  Scotland. 


Book  I. 


One  half  of  the 
judges  were  for- 
merly church- 
men :  Now  all 
must  be  laymen. 


How  they  are 
elected. 


manifest  from  the  King^s  revocation  made  at  Rouen,  and  fully  re- 
cited 1540,  C  70*9  that  he  had  attained  his  perfect  age  of  twenty- 
five  in  April  3.  1537,  a  month  or  two  before  the  date  ascribed  in 
our  statute-book  to  the  institujtion  of  the  College  of  Justice  ;  never- 
theless it  is  expressly  affirmed,  1540,  C.  93.,  that  he  was  still  un- 
der the  age  of  twenty-five  when  that  court  was  established,  or  at 
least  reformed.  Lastly^  Mention  is  made  in  1535,  C.  32.  of  the 
Lords  of  Session,  which  is  a  denomination  not  applicable  to  any 
Scottish  court,  from  the  .erecting  of  the  daijy  council,  till  it  was 
new-modelled  by  James  V.  This  contrariety  cannot  be  otherwise 
reconciled,  than  by  placing  under  the  year  1532  the  statutes 
which  appear  in  the  common  editions  of  our  acts  of  parliament  as 
passed  anno  1537.  The  transcribers  of  our  statutes  have  undoubt- 
edly been  led  into  this  mistake  from  the  near  resemblance  between 
the  figures  2  and  7^  in  the  ancient  way  of  writing. 

13.  The  judges  of  this  court,  by  the  institution,  consisted  of  se- 
ven churchmen  and  seven  laymen,  with  a  president,  1537,  C.  36. 
The  Abbot  of  Cambuskenneth  was  named  the  first  president,  C.  42., 
and  in  his  absence,  another  churchman  vice-president,  Und.  But 
there  is  no  statute  of  that  vear  which  excluaes  laymen  from  the 
office  of  president;  though  it  be  affirmed,  1579,  C.  93.,  that  it 
behoved  the  president,  by  the  first  institution  of  the  court,  to  be  a 
clergyman,  which  is  for  the  future  dispensed  with  by  that  statute* 
Frequent  instances  occur  in  the  books  of  sederunt,  of  parsons,  rec- 
tors, and  other  churchmen,  who  were  admitted  judges  after  the  re- 
formation ;  but  parochial  ministers  w^re,  by  1584,  C.  133.,  decla- 
red incapable  of  exercising  any  office  in  the  College  of  Justice,  un- 
der the  paia  of  deprivation,  that  they  might  not  be  diverted  from 
dieir  pKoper  functions.  By  a  posterior  act  during  the  Usurpation, 
1640,  C.  26.,  which  extended  this  incapacity  against  all  churchmen 
indiscriminately,  the  distinction  between  temporal  and  spiritual 
judges  was  suppressed,  and  the  whole  number  ordained  to  consist 
of  laymen :  And  though  this  statute  was  voided  by  the  act  rescis- 
sory of  Charles  IL,  1661,^^.  15.,  no  clergyman  has. been  since  that 
period  admitted^  to  the  bench. 

14.  <The  first  judges  of  this  court  appear  to  have  been  chosen  by 
the  parliament  i  but  as  far  back  as  the  books  of  sederunt  now  ex- 
tant^* carry  us,  viz.  January  1554,  they  have  been  named  by  the 
crown.  James  VL  transferred  to  the  judges  the  right  of  electing 
their  own  president,  by  1579,  C.  93.}  and  in  a  sederunt  of  the 
court  of  session  recorded  June  26.  1593,  where  the  King  himself 
was  present,  he  condescended  to  name  three  presentees  to  the 
Lords,  upon  every  vacancy  in  the  bench,  out  or  which  they  were 
to  choose  one  ;  and  in  this  form,  Preston  of  Fenton  was  admitted 
ajudge,  March  8.  1596,  and  Macgill  of  Cranston,  May  23.  1597. 
Tne  exercise  of  both  rights,  however,  was  soon  after  resumed  by 
the  Majesty,  and  continued  in  the  crown  till  the  Usurpation,  when 
a  committee  of  parliament,  named  in  1641  to  negotiate  with 
Charles  L,  insisted  that  the  officers  of  state,  and  the  judges  of  the 

court 


^^  Upon  a  more  thorough  inquiry,  it  has  been  discovered,  that  the  record  of  the 
Court,  daring  the  first  twenty-one  years,  from  May  1532  to  155S,  is  extant;  and  ac- 
cordinffly  the  Acts  of  Sederunt  daring  that  period  nave  bees  published  <<  by  authority 
*(  of  the  Court  of  Sesnon,  and  of  the  late  Commissionera  for  inquiring  into  the-Ad- 
**  ministration  of  Justice  in  Scotland,  under  the  direction  of  the  presiding  member  of 
<<  the  conunission  in  Scotland,"  Sir  Hay  Campbell.  This  publication  confirms  the 
statement  in  the  text,  as  to  the  nomination  of  the  Judges  by  the  Crown,  from  the  first 
institution  of  the  Court. 
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court  of  session,  shotild  be  nanved  by  the  parliament.  This  article' 
having  been  re^rred  by  the  King  to  the  parliament  itself, .  it  ^raa 
enacted,  C.  15.  of  that  year,  That  the  King  shovid  name  them  by 
the  advice  of  the  three  estates.  Upon  the  restoration  of  Charles  II. 
the  right  of  nomination  was  again  declared  to  be  solely  in  the^ 
crown,  by  1661,  C.  %  ;  with  whc»n  it  has  ever  since  remained,  with- 
out challenge, 

15.  Though  other  judges  may  be  named  at  the  age  of  twenty-^ 
one,  the  judges  of  the  session  must  be  at  least  twenty-five,  on  ac* 
count  of  the  firmness  of  judgment  and  resolution-  which  that  impor- 
tant (^Ice  requires,  1593,  C  132»  By  the  treaty  of  Union,  art.  19., 
no  person  is  to  be  named  a  judge  of  the  court  of  session,  who  hath 
not  served  as  an  advocate  or  principal  clerk  of  session  for  fire  years, , 
or  as  a  writer  to  the  signet  ife^t^i  \  and  in  the  case  of  a  writer  to 
the  signet,  he  must  undergo  the  oidinary  trmls  on  the  Roman  law^ 
and  be  found  qualified^  two  years  before  he  can  be  named*  Upon 
a  vacancy  in  the  bench,  the  King  names  a  presentee  to  supply  it 
in  a  letter  directed  to  the  jut^es,  requiring  them  to  try  and  admit 
him.  The  judges,  at  the  desire  of  Charles  IL,  fixed  the  method  of 
trial  by  act  of  sederunt,  July  31. 1674 ;  and  the  form  therein  pre- 
scribed hath  been  ever  since  observed.  The  judges  in  1723  actu- 
ally exercbed  the  power  of  rejecting  the  presentee,  which  is  impli-* 
ed  in  trial,  and  which  was  expressly  given  them  by  1579,  C  93  ^^. 
But  by  an  act  passed  10**  Geo.  I.  C.  19.  that  power  is  taken  from 
the  court ;  ana  the  only  remedy  left  them  is  to  remonstrate  to  the 
crown,  if  a  person  they  think  improper  be  presented;  who  how^ 
ever  must  be  received  if  the  King  insist  upon  it 

16.  Beside  the  fifteen  ordinary  Lords,  the  Soverei^  was  at  li- 
berty^  by  the  first  institution,  to  name  three  or  ibur  liOrds  of  his 
great  council  or  parliament,  who  might,  as  extraordinary  members, 
sit  and  vote  with  the  other  judges,  1537,  C  40.  This  number  was 
so<Hi  exceeded.  Six,  seven,  and  sometimes  eight,  extraordinary 
XfOrds,  appear  upon  die  rolls  in  the  same  sederunt,  about  the  be^ 

finning  of  the  17th  century.  But  upon  a  complaint  of  that  access, 
ames  Vl,  in  a  letter  recorded  in  the  books  of  sederunt,  March  28. 
1617,  promised  to  restrict  himself  to  the  statutory  number.  By 
the  aforecited  act,  10^  Creo.  Ly  it  was  provided,  that  no  vacamrf 
which  might  afterwards  happen  by  the  death  of  any  extraordinary 
Lord,  should  be  filled  by  the  crown.  This  clause  of  the  statute 
was  enacted  from  a  suggestion,  that  the  extraordinary  Lords,  who 
were  not  tied  down  to  close  attendance,  might,  by  attending  ontt. 
particular  occasions,  stop  the  free  course  of  justice.  In  other  re- 
spects that  branch^  of  the  institution  was  of  use.  It  had  a  great 
tendency  to  qualify  those  Lords  for  the  public  service,  and  parti- 
cularly for  judging  in  appeals  brought  from  the  court  of  session  to  - 
the  house  of  Lordb.  The  quorum,  or  number  of  judges  whom  it 
behoved  to  be  present  before  they  could  proceed  as  a  court,  was  at 
first  ten,  or  rather  eleven,  ten  with  the  president,  1537,  C.  57. ;  but 
it  appears  by  1587,  C.  44.,  that  the  practice  prior  to  that  act  had!. 
restncted  the  quorum  to  nine  ordinary  Lords  ^^. 

VOL.  I.  P  17.  The 


TitLi  in. 


V  See  the  case  of  Haldane  v.  Dean  and  Facuth/of  Advocates^  ^th  Feb.  1722-3,  Ro* 
berisoris  Appeal  Cases^  p.  422. 

^^  The  constitution  of  the  Court  of  Session  has  of  late  years  undergone  considerable 
alterations. 

By  Stat.  4S.  Geo.  IIL  C  151.  the  Court  was  divided  into  two  chambers,  the  Lord 
Presidetit  urith  seven  of  the  Ordinary  Lords  forofting  the  First  Division,  and  the  Lord 
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Book  h  '  17.  The  appellatioii^of  The  Ccilege  of  Justice  is  Dot  confined  tb» 

^''^^'^^^*^*^'     the  judges^  but  includes  advocates,  clerks  of  session,  writers  to  the- 

Privil^esof        Signet,  and  other  members  of  court,  as  they  are  enumerated  in  an» 

the  Coflege  act  of  sederunt,  Feb.  23.  1687  ^^     Where  therefore  the  College  of  ^ 

of  Justice.  Justice  is  entitled  to  any  privilege,  it  extends  to  all  the  members  of 

the  College.   Beside  the  privilege  explained  under  the  former  title,. 
§  24.,  they  are,  by  1537,  C  68.,  exempted  in  general  terms  from^ 
all  taxes  and  contributions  :  And  it  was,,  no  dbubt^  in  consequence 
of  this  exemption,  that  the  lands  belonging  to  the  members  of  that 
college  were  declared  free  from  the  burden  of  the  taxation  imposed, 
by  the  convention  of  estates  1665.    But  though,  by  a  still  later  act,, 
this  general  immunity  from  taxes  was  confirmed  in  the  strongest . 
terms  to  the  ordinary  Lords  of  Session,.  1670,  C  8. ;   yet  neither 
they,  nor  the  other  members  of  the  College  of  Justice,  have  ever. 
'    claimed  an  exemption  from  the  land-tax  since  the  Revolution,  and 
it  is  believed  not  even  since  the  Restoration.     It  appears,  by  1592,.^ 

a 


Jastice-Clerk  with  six  of  the  Ordinary  Lords,  the  Second  Division  v  four  Judg^  in 
each  Division  being  declared  a  quorum. 

By  Stat.  50.  Geo.  III.  c  112.  thethree  junior  Ordinary  Judges  of  the  First  Division 
and  the  two  junior  Ordinary  Judges  of  the  Second  Division  were  relieved  from  attend- 
ance in^the  Inner- House,  and  appointed  to  sit  as  Permanent  Lords  Ordinary  in  the; 
Outer-Hoasci  the  quorum  in  either  Division  being  then  diminished  tothree.     It  was, 
declared)  however,  that  this  new  r^ulation  should  not  affect  the  existing  junior 
Judges,  except  with  their  own  consent;  but  should  commence  to  operate  only  when* 
in  consequence  of  such  consent,  or  by-  new  appointments  of  Judges,  the  requisite  num- 
ber of  Permanent  Lords  Ordinary  should  be  obtained. 

By  Stat.  S3.  Geo.  IIL  C.  64*.  a  further  change  was  enacted, — that  the  Junior,  or  last, 
appointed  Judge  of  the  First  Division,  should,  in  time  of  session,  officiate  as  Lord  Or- 
dinary on  the  Bills ;  and  that  to  the  same  Judge  should  be  made  all  remits  from  the 
Teind  Court,  and  all  remits  from  the  Ck>art  of  Session  in  matters  relating  to  seques— 
triaions  or  bankruptcy,  ^<  and  in  such  other  matters  as  to  either  Division  shall  seem. 
<*  proper }" — to  which  have  since  been  added,  by  stat.  1.  and  2.  Geo.  IV.  c.  3S.  §  .5. 
all  remits  in  processes  of  reduction  after  great  avisandum,  <<  to  hear  parties  thereon, 
^  and  to  discuss  the  reasons  of  reduction,  and  other  conclusions  of  the  libel,  without- 
^*  prejudice  to  the  power  of  the  Court,  on  the  groiind  of  contingency,  or  any  other 
**  sufficient  cause,  to  make  such  remit  to  any  of  tne  Permanent  Lords  Ordinary."^ 

It  is  further  provided  by  the  above  statutes,  that  in  cases  of  importance  and  diffi- 
culty, it  shall  be  competent  to  the  Judges  of  either  Division  to  state  in  writing  questions' 
of  law  arising  in  such  cases,  and  to  require  the  opinions  of  the  Judges  of  the  other 
Division  thereon;  48;  Geo.  III.  r.  151.  $  10. ;  and  that,  in  all  cases  where  questions  ot 
law  shall  be  so  stated,  the  five  Permanent  Lords  Ordinary  shall  likewise  communicate, 
their  opinions  thereupon;.  53.  Geo.  III.  c.  64f  $  15. 

In  ease  the  Judges  of  either  Division  shall,  by  death,  resignation,  sickness,  declina- 
ture, or  absence,  be  reduced  to  less  than  a  quorum,  one- or  more  of  the  Permanent 
Lords  Ordinary  of  such  Division  shall  be  called  in>  in  rotation;. 53'  Geo.llL  c.  64.  §  14. 

**  In  all  cases  in  which,  upon  report  of  the  Lord  Ordinary  on  the  Bills  to  the  Lords 
**  of  either  Division,  there  shall  be  a  difference  of  opinion  and  an  equality  of  voices, 
**  such  Lord  Ordinary  on  the  Bills  shall  vote  in  the  case  :«^and  in  all  other  cases^  when^. 
^<  in  consenuence  of  such  difference  of  opinion  and  equality  of  voices,  the  cause  or 
^  matter  shall  be  iippointed  to  remain  for  future  discussion,  if  the  question  shall 
*«  have  previously  depended  before  any  Lord  Ordinary  of  the  same  Division,  being 
<*  at  the  time  of  such  discussion  one  of  the  Permanent  Ordinaries,  such  Lord  Or- 
**  dinary  shall,  without  regard  to  any  r6tation,  be  called  in  to  be  present  at  the  dis- 
<«  cttssion,  and  to  vote;"  1.  and  2.  Geo.  IV.  c.  SB.  §  3.  In  other  cases,  where  an 
equality  of  voices  in  either  Division  has  to  be  provided  against,  the  Permanent  Lords 
Ordinary  of  that  Division  shall  be  called  in,  in  rotation ;  53.  Geo.llL  c.  64.  §  13. 

In  framing  Acts  of  Sederunt,  and  in  the  exercise  of  all  their  other  powers^  duties, 
and  functions,  not  affected  by  the  statutes,  the  Court  of  Session  remains  exactly  what 
it  was,  and  the  old  quorum  of  nine  is  still  necessary  to  sanction  their  various  acts  and 
proceedings;  48.  Geo.  III.  c.  151,  $  11. 

*^  It  includes  also  the  Barons  and  other  members  of  the  Court  of  Exchequer,  Q. 
Annef  r.  26.  $  11. : — the  Lords  Commissioners  and  all  the  officers  of  the  Jury  Court, 
59.  Geo.  III.  c.  35.  $  36.  ;— the  Auditor  of  the  Court  of  Session,  1.  and  2.  Geo.  IV. 
c,  58.  §  32.  i— Collector  of  the  fee  fund,  ibid.  J  29.,  &c. 
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€.  158.,  tliat  they  were,  by  a  custom  anterior  to  that  statute,  free* 
from  v^atching,  warding,  and  other  services  within  borough.  By 
the  act  of  sederunt  1687,  last  cited,  which  proceeded  on  an  action 
£3r  ascertaining  the  privileges  of  the  College  of  Justice  against  the 
city  of  Edinburgh,  tney  are  discharged  from  the  payment  of  mini- 
sters' stipends,  and  of  all  customs,  causeways-mails,  shore^ues,  and 
other  impositions  laid  on  goods  carried  to  or  from  the  city  *•  When 
a  subsidy  is  imposed,  to  which  the  members  of  the  College  are  to 
be  subjected  in  common  with  the  other  inhabitants  of  the  city,  the 
fkculty  of  advocates,  and  the  society  of  writers  to  the  signet,  are,  in 
consequence  of  that  act  of  sederunt,  in  use  to  name  some  of  their 
number  to  meet  with  the  stent-masters  appointed  by  the  magis* 
trates,  to  take  care  that  the  members  of  the  College  be  not  burden^;- 
ed  beyond  their  just  proportions. 

18.  Though  all  writs  relating  to  actions  brought  before  the  ses- 
aionj  not  only  of  process  but  of  execution,  issue  in  the  name  of  the 
Sovereign,  and  not  of  the  court,  it  is  nevertheless  certain,. that  that, 
court  hath  a  proper  jurisdiction,  and  right  of  execution  in  itself  ^  for 
l^e  signet-omce,  from  whence  all  these  writs  issue,  is  under  the 
sole  direction  of  the  court  of  session  *  ^.  The  jurisdiction  of  the  Lords 
of  Session  in  civil  matters  i^firzU  universal  as  to  extent,  and^^cUy^ 
supreme  in  degree.  As  to  theirs/,  it  is  expressly  declared  to  exr 
tend  to  all  civil  causes,  1537^  C.  36.  And  though  private  right  or 
property  is,  without  doubt,  the  chief  and  most  proper  subject  of 
their  jurisdiction,  they  are  alsa  competent  to  several  questions 
which  carry  no  pecuniary  or  patrimonial  interest,  ex.  gr.  to  elections 
of  magistrates  of  borougns^  ot  commissioners  of  supply,  &c.  Though 
the  house  of  Commons  alone  can  judge  in  the  merit  of  elections 
and  returns  of  members  of  parliament,  with  respect  to  those  who 
claim  a  seat  in  that  bouse,  yet  the  couft  of  session,  not  as  the  su* 
preme  civil  court,  but  in  virtue  of  special  statutes,  have  the  only 
cognisance'of  all  complaints  against  sheriffs^  or  clerks  to  elections, 
for  making  false  or  undue  returns,  and  of  condemning  them  in  the 
liegal  penalties  ;  which  powers,  without  such  delegation,  would  not 
have  been  competent  to  them,  7°  Geo.  //.  C  16.;  16**  Geo.  ILC.ll. 
Though  all  charters,  and  gifts  granted  by  the  crown,  must  pass  un<» 
der  the  authority  of  the  mrons  of  Exchequer,  as  the  King's  com^ 
missioners  ;  yet  the  court  of  session  is  the  only  competent  court  in 
questions  concerning  their  legal  effects  and  preference,  and  in  all 
causes  relating  to  infeftments  of  the  King's  property,  1640,  C.  22. ; 
1661,  C.  59.,  even  though  they  should  be  confirmed  in  parliament, 
1567,  C  18.  NM^^     By  a  letter  from  the  King  directed  to  that 

court, 

•  See  Fac.  Coll.  I6th  June  1779,  Christian^  (DrcT.  p.  24I6.)i  QOthJanuaty  1*788^ 
Magistrates  of ' Edinburgh^  afBrmed  on  appeal,  25th  March  1790,  (Dicr.  p.  2418.) 

^'  In  a  late  case  accordingly,  the  Court  suspended  an  individual  *^  from  his  office  of  - 
*«  writer  to  the  Signet;"  A.  S.  17 th,  2Uhy  and  28th  January  1815.     The  society  of 
writers  to  the  Signet  are  not  entitled  to  enforce  observance  of  their  regulations  by  stop« 
ping  letters  of  diligence,  &c.  at  the  Signet-office ;   Depute-Keeper  and  Society  of  IV.  S. 
21  St  June  1814»  Fac.  Coll. 

^^  It  has  been  found  competent  jto  the  Court  of  Session  to  interdict  parties  from  pass- 
ing a  signature  in  Exchequer;  Dickson^  6th  March  1815,  Fac.  Coil.  But  an  action 
of  declarator  of  immunity  from  taxes,  imposed  by  British  statutes,  is  incompetent  be- 
fore that  Court;  Duke  ofQ^ensberry  and  Lord  Hopeton^  1 5th  December  1807,  Fac. 
CoU.  And  it  is  also  incompetent  on  any  pretence  to  suspend  a  charge  for  crown  feu- 
duties,  given  by  the  Barons  of  Exchequer ;  Warrender^  19/A  June  1810,  Fac.  CoU.  See 
two  other  cases  in  which  the  question,  as  to  the  respective  jurisdictions  of  the  Courts  of 
Session  and  Exchequer,  was  discussed  under  very  speoial  circumstances;  Craigie^  22d 
December  1809,  Postmasta'''Gc?ieral,  8th  July  1816,  Fuc.  Coll. 
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courts  and  recited  in  Lord  Stair's  decbiODs,  Jwte  14.  1665^  (Dicr; 
pw  7408«)9  tbey  were  declared  the  sole  judges  in  declarators  of  the 
casualties  of  superiority,,  at  the  suit  of  the  king's  donataries,  till  it 
should  be  considerQd  by  the  King  whether  the  jurisdiclioii  in  these 
questions  belonged  to  than  or  the  Lords  of  Exchequer }  and  it  does 
.  not  appear  that  any  inquiry  was  afterwards  made  by  the  King. 
These  branches  of  jurisdiction  are  reserved  to  them  in  the  British 
statute,  6"^  Ann.  C.  26.,  erecting  the  court  of  exchequer  in  Scot- 
land ^  •. 

19l  Actions  of  uncommon  importance  or  intricacy  are  peculiar 
to  the  court  of  session,  and  consequently  excluded  from  the  cogni- 
sance of  inferior  judges,  ex.  gr.  declarators  of  property  in  heritage^, 
and  other  competitions  of  heritable  rights,  restitutions  of  minors^ 
provings  of  the  tenor,  cemones  bononmj  reductions  of  decrees  and 
of  deeds,  and  all  other  rescissory,  actions,  judicial  sales  of  the  estates 
of  minors  and  of  bankrupts^  &e.  In  a  second  class  c^  causes,  the 
jurisdiction  of  the  court  of  session  cannot  be  exercised  but  by  way 
of  review,  after  the  action  is  brooght  from  the  inferior  court ;  as  m 
causes  proceeding  on  brieves,  because  brieves  must  be  directed  to 
inferior  judges :  in  maritime  or  consistoriaL  causes,  which  most  be 
carried  on  in  the  ficst  instance  before  (be  admiral  or  commissanr ; 
and  in  actions  for  sums  not  exceeding  200  raerks  Scots  '  S  which,  by 
1672,  C  16w,  $  16^  concerning  the  Session^  must  be  first  brou^t  b^ 
fore  an  inferior  court  But  diis  last  act  contains  two  exceptioaa  ^ 
^$tj  Of  causes  pursued  by  members  of  the  College  of  Justice  ^  * ;  2J/^ 
Of  actions  of  d^t  due  to  merdciants,  vintiieff9»  aaid  others  in  b<^ 
rough,  for  goods  sold  by  them  to  atieb  ae  dwell  aot  within  the  coun- 
ty where  the  goods  are  furnished ;  because  if  debts  of  that  kud 
were  to  be  sued  for  separatdy>  the  expense  would  frequently  ex- 
haust the  value  of  the  subject  in  dispute*  In  all  civil  matters  which 
fall  imder  neither  of  the  two  above-mentioDed  classes,  the  judicial 
powers  of  the  court  of  session  are  concurrent,  even  in  the  £rat  ia^ 
stance,  with  that  of  the  judge^ffdinary,. 

£0i  The  jurisdiction  of  tl^  court  of  session  k  also  supmoe  as  to 
degree.  For,^r<<,  That  court  can  set  aside  or  suspend  the  senten*- 
ces  of  all  inferior  conrts  in  civil  causes^  unless  wheve  that  power  is 
denied  to  them  by  special  statute  ^  ^  2(%,  They  can  review  tbeiff  owvi 
sentences,  under  the  limitatioin  contained  ia  I67St  C.  16«,  and  the 
others  explained  below,  B.  ^  T.  9.  ^3.;  not  only  int^loeutor^ 
sentences  upon  reclaiming  bill  by  the  party  aggrieved,  but  dilu- 
tive, (afier  sentence  pronounced,  and  even;  extracted),  by  way  of 
suspension  or  reduction^  &%,  Their  sentences  are  subject  to  the 
review  of  no  court  but  the  house  of  Lords,  that  high  court  of  ap- 
peal, which  is  common  to  both  parts  of  the  unit^  kingdom.  It 
was  warmly  disputed,  whether  the  decrees  of  the  session  were,  be- 
fore the  union  of  the  two  kingdoms,  subject  to  the  review  of  the 
parliament  of  Scotland.  On  the  one  hand,  instances  occur  in  the 
lx>oks  of  sederunt,  soon  after  the  institution  of  the  College  of  Jus* 
ttce,  of  parties  protesting  for  remedy  of  law  i  u  e.  o^  their  appeal- 
ing from  the  sentences  of  the  session  to  the  king  and  parliament, 
Jan.  29.  1555,  and  March  7.  1561-2.     On  the  other,  the  court  of 


session 


'^  The  Court  of  Session  will  not  interfere  with  the  orders  of  the  Lords  of  the  Ad- 
miralty given  to  the  commanders  of  ships  of  war.  in  regard  to  the  detention  of  foreign 
seamen;  Boyesen^  SfC.  16M  January  I8IS9  Fac,  ColL 

* '   Now  extended  to  L.25  Sierling  by  50.  Geo.  III.  C.  112.  J  28. 

'  ^  Or,  in  which  members  of  the  College  are  defenders ;  Jameson^  ^\%i  Fcbrxiary  1 6 1 5. 

' '   Vid.  supra^  Hi.  2.  J  7.       . 
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session  disallowed  this  righ(>  of  appealing^  because  their  sentences: 
are  declared  to  have  the  like  force  a»  those  of  the  old  court  of  ses- 
sion,  1537s  C.  39. ;  and  that  old  court  had  a  power  of  judging  final- 
ly^ without  appeal  to  parliament^  14579  C.  62.    When  therefore  an 
appeal  wa&  offered  to  parliament,  in  1674,  against  a  decree  of  the 
session,  the  judges  ordained  the  appellant's  counsel  to  confess  or 
deny,  whether  they  had  advised  their  client  to  that  measure  ?  aifid,. 
upon  their  declining  to  answer,  the  court,  after  debarring  those  ad- 
vocates from  the  exercise  of  their  offices,  applied  to  theprivy  council,, 
who  banished  not  them  only,  but  all  the  other  advocates  who  would, 
not  declare  their  abhorrence  of  such  appeals,  twelve  miles  from 
Edinburgh :.  And  under  this  sentence  many  of  the  most  eminent 
lawyers- Continued  for  several  months,  till  the  court,  at  the  King's  * 
desire,  restored  them  upon  their  disclaiming  the  right  of  parties  to 
appeal.     Hie  convention  of  estates  in  1689,  C.  18.  declared  that  the 
banishment  of  those  advocates  without  a  trial  was  a  grievance ;, 
and  by  C  13.  they  asserted  it  to  be  the  right  of  every  subject  to 
appeal  to  parliament  against  the  decrees  of  the  session.     See  this  ^ 
argum^it,  which  is  now  rather  of  curiosity  than  use,  discussed  at 
large  by  Stmr^  B.  4.  Tit  1.  §  Let  seq, ;  and  Dirlet.  v.  Session. 

21.  Though  the  jurisdiction  vested  in  the  court  of  session  be 
merely  civil,  yet  several  criminal  causes  fall  under  their  cognisance 
upon  one  or  other  of  the  following  grounds  :  Firsts  From  the  force 
of  s[tatuta     From  thence  proceeds  their  jurisdiction  in  contraven- 
tions of  lawborrows,  1581,  C  117. ;  in  deforcement,  and  breach  of 
arrestment,  ibid^  C.  11&  ;  in  fraudulent  bankruptcy,  1696,  C  5. ;. 
andin.  wrongous  imprisonment,  1701,  C.  6.  The  statute  1555,  C  47., 
though  it  seems  to  declare  their  jurisdiction  in  perjury  and  the 
subornation  of  witnesses  in  general  terms,  is  in  practice  limited 
to  the  case  where  these  crimes  are  committed  during  a  depending, 
action :  And  even  then  the  court  cannot  inflict  the  pains  of  law 
upon  the  offender,  but  must  restrict  their  sentence  to  a  slighter 
eorporal  pumsfam^it.     2i2^,  From  the  necessary  connection  which 
the  crime  hath  with  a  civil  question  depending  in  court     Thus,  as 
the  court  of  session  has  the  sole  cognisance  in  the  reduction  of ' 
deeds,  they  cannot  explicate  this  point  of  jurisdiction,  without  a 
power  of  judging  in  the  crimes  of  falsehood  or  usury  ^  ^,  where  either/ 
of  these  happen  to  be  the  ground  of  reduction.     As  to  the  crime 
of  fidsehood  or  forgery,  there  is  no  doubt  that  the  coiut  of  session's 
jurisdiction  is  exclusive  even  of  the  court  of  justiciary,  in  the  special 
case  where  the  summary  proceedings  of  the  justiciary,  whose  diets  ^ 
are  peremptory,  are  inconsistent  with  the  evidence  which  is  to  be 
brought  in  the  trial  of  that  crime  ^  ^-     But  Mackenzie^  Crim.  Tr:  Tit.. 
Fakehoodf  §  4.  goes  farther,  and  affirms,  that  the  sole  cognisance  off 
falsehood  is  in  the  session  in  every  case ;  for  which  he  appeals  to 
the  books  of  adjournal,  in  which  be  could  not  find  one  trial  of  that 
crime  in  the  first  instance  before  the  criminal  court     It  is  however 
certain,  that  by  the  later  usage  such  prosecutions  have  been  brought 
directly  tO:  the  criminal  court,  where  the  proof  can  be  finished  in  so* 
short  a  time  as  is  consistent  with  the  diets  of  that  court,  ex.  gr:. 
where  the  crime  of  forgery  is  to  be  proved  in  the  direct  manner,, 
by  the  testimonies  of  the  writer  of  the  deed  and  the  instrumentary 
VOL.  I.  Q  witnesses. 
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*  *  They  have  a  proper  jurisdiction  in  questions  of  usury ;  vid,  post.  B.  iv.  /.  4.  §  78. 

' '  Mr  Hume  says*  *<  this  qilestion  seems  still  to  be  open  to  a  judgment.     But  it 
«<  would  be  singular  and  anomalous,  that  the  competent  jurisdiction  should  be  distin^ 
«*  guished  according  to  the  nature  of  the  evidence,  and  not  according  to  the  matter. 
««  and  conclusions  of  the  process;*'  4.  Hume  159. 
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witnesses.  3c%9  All  actions^  even  upon  crimes  or  delicts',  whem 
pursued  ad.civilem  effhctumjsxe  within  uie  proper  jurisdiction  of  the 
session  ^  ^.  Hence,  as  the  statutory  punishment  to.  be  inflicted  on 
those  who.asaault  their  adversary  during  the  d^endence  of  a  suit,  is 
the  loss,  of  the  cause*  1594,  C  219.,  the  court  of  session  is  authorised 
tp  judge  in  that  crime  of  battery,  in  consequence,  of  the  general  ex- 
pression in  the  act,  declaring  it  triable  by  the  justice,  or  other  Judge 
competent.  Hence,  also,  all  action^  imon  scandal  or  verbal  injuries, 
tor  the  recovery  of  a  sum,,  in  name  oi  assythment  or  damage  to  the 
private  party,  being  truly  of  a  civil  kind,  may  by  the  present  prac- 
tice be  brought  before  the  court  of  session ;  vid.  infr.  t.  5.  \  30. 
And  on  the  same  footing,  though  no  riot  or  delict,  let  it  be  ever  so 
slight,  can  be  judged  by  the  court  of  session  in  the  first  instance ; 
yet  after  sentence  pronounced  by  the  inferior  judge^  condemning 
the  delinquent  in  a  pecuniary  fine,  the  matter  becomes  properly  ci- 
vil, and  consequently  our  supreme  civil  court  may  reduce  or  suspend 
the  sentence  of  that  inferior  judge,  Foimt^  March  4..  1 707,  Alve$^^ 
CDicT*  p-  7403.),  wdL  wpn.  t  2.  §  8  ^  7. 

22.  The  session  is  a  court  of  equity^  as  well  as  of  law ;  and  as 
such  may  Mid  ou^ht  to  proceed  by  the  rules  of  conscience,  in  aba- 
tins,  the  rigour  of  the  law,  and  in  giving  aid,  in  the  actions  brought 
before  them,  to  those  who  can  have  no  remedy  in  a  court  of  law. 
This  power,  which  is  called  the  noUle  officium  of  the  judges,  is  in- 
herent in  the  supreme  judicatory  of  every  state,  unless  where  sepa- 
rate courts  are  established  for  law  and  for  equity,  as  in  England, 
where  the  court  of  chancery  may  be  applied  to  for  correcting  or 
soflening  the  strict  proceedings  of  their  courts  of  law.     It  arises 
from  this  nobile  officium  in  the  court  of  session,  that  whereas  infe- 
rior judges  never  exercise  their  office  but  at  the  suit  of  the  litigants, 
the  judges  of  the  court  of  session  may,  in  their  inquiries  into  facts, 
direct  Wings  to  be  done,  or  steps  to  be  taken,  which  neither  are^ 
nor  can  be  demanded  as  a  point  of  right..    Thus  they  frequently 
ordain,  ex  officio^  a  party  to  be  examined,  though  his  adversary,  who  ^ 
declines  referring  the  matter  in  issue  to  his  oaui,  has  no  title  to  in»^ 
sist  for  such  examination. 

23.  The  court  of  session,  beside  their  judicative,  have  also  mini-*- 
sterial  powers..  They  have  more  than  once  fixed  the  price  of  vic- 
tuals within  the  city  of  Edinburgh ;  and  when  the  greatest  part  of 
the  brewers  there,.nad,  in  1725,  entered  into  a  concert  to  give  up  • 
their  trade,  under  pretence  that  they  could  not  continue  it  witn 
any  profit,  on  account  of  the  impositions  chargeable  upon  malt  and 
ale,  the  court,  at  the  suit  of  the  mng's  advocate,  committed  them 
to  prison ;  where  they  lay,  till  they  became  bound  to  carry  on  their 
trade  as  formerly,.  They  are  also  in  use  to  appoint  persons  by  spe- 
cial commission  to  act  as  officers  of  the  law  in  completing  of  feu- 
dal rights,  where  property  may  be  in  danger,  by  the  death  or  super- 
vening incapacity  of  the  stated  officers.  Thus,  when  the  city  of 
Edinburgh  was,  after  Michaelmas  1745,  without  a  magistracy,  and 


so 


'*  Lesli^i  9th  December  1785,  Fac.  Coll.  DicT.  p.  7422. 

' "  The  jurisdiction  of  the  Court  of  Session  has  been  in  several  instances  confined 
wrtbin  rather  stricter  limiU.  It  seems  now  quite  settled,  that  in  all  proper  criminal  case* 
excepting,  perhaps,  the  lesser  branches  of  police,  the  power  of  review  lies  exchisivelyin 
the  Court  of  Justiciary.  Nor  does  it  make  any  difference,  [as  laid  down  in  the  text, 
though  the  sentence  of  the  inferior  court  should  have  issued  merely  in  a. pecuniaty^fiTu:. 
«  The  Court  were  unanimously  of  opinion,  that  wherever  the  fine  was  solely  ad  vindic^ 
«*  iampublicamt  they  had  no  jurisdiction  ;"  Johnstone,  XBth  May  1810  ;  Mce/ct  5th  June 
1812,  Fac.  Coll.  See  also  Berry,  nth  January  1809;  Porteom,  9th  July  1818,  Fac. 
ColL ;  and  2.  Hume,  p.  69-71. 
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50  had  no  bailies  to*  receive  resignation,  or  give  seisin,  in  burgage 
tenements,  they  appointed  certain  persons  bailies  for  that  special 
purpose,  till  a  new  magistracy  should  be  established  in  the  due 
course  of  law;  And  on  the  death  of  any  sheriff-depute,  they  ap- 
point an  interim  deputy,  who  acts  under  their  authority,  not  only  as 
an  officer  of  the  law,  but  as  a  judge.  These  and  the  like  extraordi- 
nary powers  were  proper  to  the  privy  council  of  Scotland,  while 
that  court  subsisted' ;  and  if  they  were  not  now  transferred  to  the 
court  of  session,  there  would  be  a  defect  in  that  part  of  our  consti- 
tution! and  many  wrongs  would  be  without  a  remedy.  For  which 
reason  the  author  of  Historical  Law-tracts  reasonably  conjectures, 
that  it  wiM  be  soon  considered  as  part  of  the  province  of  the  court 
of  session,  to  redress  all  wrongs  for  which  a  peculiar  remedy  is  not 
otherwise  provided. 

24;  The  justiciar  of  Scotland,  or,  as  he  was  afterwards  called, 
the  Justice-genercUj  or  simply  the  justice^  had  in  ancient  times  a  su- 
preme jurisdiction,  not  only  in  criminal,  but  in  civil  matters,  even 
in  questions  of  heritage,  Rtg.  Maj.  L.  \.  C.  5.  §^3,  4,  5. ;  L^  2;  G.  6. 
$37.     That  he  retained  his  civil  jurisdiction  till  1487,  appears 
by  act  105.  of  that  year,  in  which  he  is  placed  at  the  head  of  the^ 
judges-ordinary :  And  by  a  decision  observed  by  Haddington,  v. 
Sheriff,  as  far  down  as  Dec.  18.  1523,  Z)a/«ie/ ♦,.  actions  respecting " 
heritage  were  adjudged  to  be  cognisable  by  the  justices-general,  to  • 
the  exclusion  of  the  Sheriff.     After  the  institution  of  the  College 
of  Jtistice,'  the  justiciar  never  judged  in  dvil  matters;     He  still  con- 
tinued however  to  be  the  supreme  crsmma/ judge ;  and  in  that  ca- 
pacity, not  only  determined  the  punishment  to  be  inflicted  on  the 
eriminal,  but  condemned  him  in  the  damage  claimed  by  the  party 
injured ;  in  which  last  he  had  a  cumulative  jurisdiction  with  the' 
court  of  session.     The  question.  Whether  the  jurisdiction  of  the  • 
court- of  justiciary  is  supreme  in  the  highest  sense,  so  as  to  exclude 
a  review,  even  by  the  House  of  Peers,  is  of  considerable  importance  ;- 
and  the  solution  of  it  not  without  difficulty  ^  *.  Those  who  maintain 
the  affirmative,  appeal  to  our  more  ancient  laws^  St.  Alexi  Hi  C.  % 
§  6. ;  Balf.   573.   C  37. ;    Skene,  treat,  of  Judges  in  aim.  causesy 
jT.  14.  §  7.     They  also  allege,  that  the  same  doctrine  is  agreeable  to 
^e  claim  of  right  anno  1689,  which,  though  it  authorises  the  ap- 
plying to  parliament  against  the  iniquitous  sentences  of  the  court 
of  session,  carries  not  the  least  insinuation  that  the  same  remedy 
is  competent  against  those  of  the  justiciary ;  and  they  add,  that 
as  by  art.  19.  oi  the  treaty  of  Union,  the  court  of  Justiciary  is  to 
continue  as  it  was  then  constituted,  there  can  be  no  appeal  to  the 
British  parliament  from  the  sentences  of  our  supreme  criminal  ' 
court,  since  there  was  none  to  the  Scottish  parliament.     If  this 
question  were  confined  to  the  verdict  of  juries  upon  criminal  trials, 
it  could  hardly  admit  of  a  doubt     These  verdicts  are  not  the  • 
proper  subjects  of  appeal,  as  their  truth,  or  conformity  to  the  evi- 
dence, cannot  be  properly  judged  of  by  those  who  were  not  pre- 
sent when  the  evidence  was  taken.     But  if  the  question  includes 
also  the  proceedings  of  the  judges,  or  court,  upon  any  point  of  re- 
levancy, 

*  Th^e  is  no  case  in  Hilddington's  Collection  of  an  earlier  date  than  1593;    The 
case  alluded  to  is  in  Balfour's  Practics,  v.  SheriiFi  p.  19. 

*■  This  question  is  now  completely  set  at  rest}  it  having  been  fixed  by  a  series  of 
solemn  decisions,  that  the  judgments  of  the  Court  of  Justiciary,  whether  as  to  mere  in- 
terlocutory orders,  or  final  conviction  and  sentence,  <<  are  not  subject  to  revisal  in  any 
•*  form  of  process,  either  before  themselves,  or  any  other  tribunal,  not  even  excepting  ,. 
"  the  House  of  LordSf*  2.  Hume,  ^86 ;  and  the  cases  of  OgHvie^  August  1 765  ; 
Campbellflth  February  1770;  Murdison  and  Miller ^  lOM  March  1773  ;  Byitater^  spring 
1781  5  Bobertson  and  Berri/^  Sth  May  1793. 
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levancy^  inhpbility  of  wltnefusesi  dl^^ee  of  pynishment  to  bei&^ 
flictecil  on  the  pwael^  ^c.  thgt  may  be  liable  to  exception^  the 
opinion  tl;tat,the  sentences  of  the  justiciary  are  reviewable  by  the 
^itish  House  of  Lords  is  the  most  probd>le ;  for  that  House^  a$ 
the  sovereign  court  of  appeals,  seems  to  have  an  inherent  right  g£ 
reviewing  tibe  sentences  of  all  other  judges,  ex^cept  w  so  far  a9 
they  m9.y  have  been  limited  by  an  order  of  their  own,  which  has 
never  been  done  :  And  in  fact  an  append  was  entered  and  tried  in 
iJiat  august  house  against  a  justiciary  saitence,  anno  1713,  (see 
Historic^  Law-Trtu^Sy  TU.  Courts)^  upon  whii;h  the  sentence  of 
the  justiciary  was  reversed. 

25.  The  courts  of  the  justiciar  or  justice-general  were  either  uni* 
versal  over  the  whole  kingdom;  or  partic^lftr,  for  special  districts^ 
He  was  at  first  ordained  to  hold  yearly  two  justice-courts>  or,  aa 
they  were  anciently  called,  {airesj  from  itcTf  because  they  were  iti- 
nerant), at  Edinburgh  or  Peebles,  where  all  the  freeholders  of  the 
kingdom  were  bound  to  attend,  Q.  Attach.  C.  79.  But  this  univer^ 
sal  court,  from  being  itinerant,  came  to  be  fixed  at  Edinburgh* 
1587,  C  81. ;  and  in  trials  of  importance,  assessors  were  frequent*- 
ly  named  by  the  privy  council,  9.S  assistants  to  the  justice,  of  whom 
mention  is  made  in  several  statutes,  1535,  C.  35,  &c  Besides  this 
universal  court,  special  justice-aires,  or  circuit^courts,  were,  for 
the  benefit  of  that  part  of  the  country  which  lay  at  a  distance  from 
Edinburgh,  holden  both  on  the  north  and  south  side?  of  Forth* 
either  by  the  King  in  person,  or  by  judges  named  by  him,  twice  ia 
the  year,  on  the  grass  and  on  the  corn,  t.  e.  in  spring  and  in  autuiQn» 
St.  Rob.  III.  C.  30. ;  1440,  C.  5. ;  1491,  C.  29.  These  courts,  after 
they  had  been  long  discontinued,  were  agaiQ  revived  by  1587» 
C.  81.,  which  enacted.  That  the  King  should,  either  by  himself  or 
the  justice-general,  name  eight  deputies,  two  for  every  quarter  of" 
the  kingdom,  who  should  make  their  circuits  ip,  April  and  Octo-- 
ber. 

26.  This  supreme  criminal  court  waa*  by  167%  C  1&,  modeli- 
ed  af^er  a  new  forpi,  which  subsists  to  thi3  day.  The  office  of  jiis^ 
tice-deputes  is  thereby  suppressed ;  aqd  in  place  of  these,  and  or 
the  assessors  formerly  appointed  to  the  justice-general,  five  judges 
of  the  court  of  session,  specially  commissioned  by  the  King,  »e 
joined  to  the  justice-general  and  justice*clerk,  who  constitute  ih^ 
court  of  justiciary ;  the  justice-general  being  constant  presidcmt^, 
and  in  his  absence  the  justice-clerk.  Four  of  these  commissioners 
make  a  court  during  the  sitting  of  the  session,  and  three  in  vaca^ 
tion  time  ^ '.  This  act  divided  the  kingdom  i^to  three  di«tricts ;  and 
appointed  cirx^uit-court?  to  be  holden  each  spring,  by  twa  of  the 
commissioners,  at  Dumfries  and  Jedburgh:  by  two  at  Stirling^ 
Glasgow,  and  Ayr  ;  and  by  two  at  Perth,  Aberdeen,  and  Inverness^, 
with  power  to  the  justice-general  to  attend  at  and  preside  in  any  oC 
them.  These  circuit-courts  were,  soon  after  the  Uni<Hi,  by  6^  Ann^ 
C.  6.,  directed  to  be  kept  twice  in  the  year.  By  IQ""  Ann^  C.  33.». 
they  were  brought  back  to  the  regulation  of  the  year  1672;  and 
now  again,  by  the  late  jurisdiction-act,  20""  Geo.  IL  C.  43.,  they 
are  ordained  to  be  holden  both  in  spring  and  autumn  *.  By  the 
last-mentioned  statute,  the  county  of  Argyle  was  added  to  the  wes- 
terns 

*  By  slat.  30.  Geo.  IIL  c.  17.  the  spring  circuit  must  be  held  between  12th  March 
and  12th  May. 

'^  By  Stat.  29.  Geo.  III.  c.  45.  the  quorum  is  declared  to  be  three,  both  in  session 
and  vacation. 
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tern  circuit,  and  th6  circuit-courts  for  it  and'  the  shire  of  Bute  ap^^ 

pointed  to  be  held  at  Inverary.     Ayr,  which  formerly  belonged  to> 

the  western^  was  afterwards  transferred  to  the  southern  circuit.     By 

the  same  statute  the  judges  must  continue  at  least  six  days  at  each 

place  wliere  the  circuit  is  to  be  held  *;  it  is  made  lawful  for  one 

judge  to*  proceed  on  business   in   his   colleague's  absence ;   and 

power  is  given  to  the  King,  to  make  a  new  division  of  the  circuits, 

and  to  alter  the  times  and  places  of  their  meeting.     It  is  beyond 

doubt,  that  the  justice-clerk  was  originally  clerk  of  the  criminal  court, 

and  that  the  epithets  of  justice-clerk  and  clerk  of  jmliciary  were 

used  promiscuously  in  our  old  statutes  to  denote  the  same  person  ; 

for,,  the  taking  up  of  the  dittay,  and  the  charge  of  the  porteous-roll, 

which  in  some  statutes  are  made  part  of  the  office  of  the  justice* 

clerky.  1436,  C.  139;;  1449,  C.  27.,  are  in  others  ascribed  to  the 

clerk  of  justiciary,  1493^  C'  43.  45. ;  and  in  the  last-quoted  act, 

the  same  person  who  is  in  the  rubric  designed  jWtee*c/€rA:,  gets  the 

name  of  derk  ofjusticiary^  in  the  body  of  it.     This  officer  soon  grew 

up  to  considerable  power  and  dignity.      He  is  mentioned  as  an 

officer  of  the  crown,  jointly  with  the  Treasurer,  Justice,  Advocate, . 

and  Register,  in  1587,  C*  31.  vers*  Therefore ;  and  was  about  that 

time  vested  with  certain  judicial  powers,  1587,  C  87.     The  King's 

justices  for  the  several  districts  of  the  kingdom  were  in  the  same 

year  directed  to  be  named  by  the  crown,  with  the  advice  of  the 

Chancellor,  Treasurer,  and  Justice-Clerk,  1587,  C  81.     And  at  last, 

in  1663,  the  Justice*- Clerk  was  declared  a  member,  and  one  of  the 

judges,  af  the  court  of  justiciary,  by  an  act  of  privy  council,. ilftxcA:.. 

Gr.  Treat.  part^^.M  1&  §  4. 

27-  The  jurisdiction  of  the  justiciary  has  been  always  confined 
tO' crimes;  and  it  extends  to  all  crimes.     It  was  anciently  deemed 
privative  in  the  crimes  of  robbery,  rape,  murder,  and  wilfiii  fire- 
ittising^  which  were  called  the  four  pleas  of  the  crown ;  and  doubtless 
got  that  name,  because  they  were  reserved  to  the  King's  own  court, 
^.  Alex.  II.  C.  14.  §  2.    But  the  only  crime  in  which  the  jurisdic- 
tion of  the  justiciary  became  at  last  exclusive  of  all  inferior  jurisdic- 
tions, was,  in  Mackenzie's  opinion,  that  of  high  treason,  Cr.  Treat, 
part  2.  Tit.  11.  §  5.:  of  which  more  hereafter,  B.  4.  Tit.  4.     The 
powers  of  this  court,  when  sitting  at  Edinburgh,  where  all  the  com- 
missioners  are  constituent  mein%8,  reach  ovir  the  whole  kingdom  ; 
for  they  are  competent  to  the  trial  of  every  criminal  brought  thi- 
ther from  the  remotest  comer  of  Scotland,  without  regard  either  to 
the  locus  delicti^  or  to  the  offender's  domicil ;  and  they  advocate 
criminal  causes  from  all  inferior  judges,  and  suspend  their  sentences. 
By  the  older  practice,  the  court  of  session  exercised  this  power  of 
advocating  from  inferior  criminal  judges,  on  the  head  of  incompe- 
tency, because  the  competency  of  a  court  is  a  point  of  civil  juris- 
diction ;  but  since  the  reforming  of  the  court  of  justiciary  by  the 
act  1672,  the  commissioners,  who  apprehended  themselves  to  be 
vested  with  as  high  a  jurisdiction  in  criminal  matters,  as  the  court 
of  session  are  in  civil,  have  been  in  use  to  advocate  criminal  causes 
from  inferior  courts  to  their  own,  upon  whatever  ground,  without 
the  interposition  of  the  court  of  session  ^''. 

VOL.  I.  R  28.  But 

*  By  ac^  2S.  Geo.  IIL  c.  45.  the  Judges  of  the  court  of  justiciary-are  empowered  to 
fiiCi  previously  to  the  commencement  of  the  circuit,  how  Ions  the  judges  are  to  remain 
at  each  phce :  Provided  always,  that  that  time  be  not  less  than  three  days,  and  that  no 
trial  began  within  the  time  be  left  unfinished. 
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28.  By  the  foresaid  act,  20*  Geo.  11.^  the  circuit-courts  of  justi- 
ciary have  acquired  a  new  supreme  jurisdiction,  by  way  of  appeal, 
from  any  inferior  court  which  lies  within  the  district  of  that  circuity 
not  only  in  such  criminal  causes  as  infer  neither  death  nor  demem- 
bration, but  in  lesser  civil  causes,  where  the  subject  does  not  ex- 
ceed L.12  Sterling  ^  *•  These  appeals  are  to  be  lodged  with  the  clerk 
of  the  inferior  court  within  ten  days  after  pronouncing  the  decree 
appealed  from  ;  and  the  adverse  party,  or  his  doer,  is  to  be  served 
with  a  copy,  fifteen  days  before  holding  the  circuit  ^  ':  But  no  appeal 
is  to  lie  before  a  final  decree  shall  be  pronounced  by  the  inferior 
court     The  circuit  judges  must  proceed  in  these  causes  in  a  sum- 
mary way,  and  their  sentences  are  declared  final :  But  in  cases  of  dif- 
ficulty, they  are  to  report  their  proceedings,  with  their  reasons  of 
doubting,  to  the  court  of  session,  or  justiciary  respectivej  as  the 
cause  happens  to  be  civil  or  criminal ;  which  court  is  in  that  case 
to  judge  and  decide.     That  part  of  the  statute  which  relates  to  ci- 
vil actions  was  only  temporary,  but  is  now  made  perpetual,  by  31^ 
Geo.  II.  C.  uU\ 

29..  Grants  of  criminal  jurisdiction  were  anciently  made  by  the 
crown,  in  favour  of  a  few  considerable  families,  over  particular 
counties  or  districts  which  lay  the  most  inaccessible  Co  the  fixed 
courts  of  justice  ;  which  imported  as  high  a  jurisdiction  over  the 
territories  mentioned  in  the  grants,  as  was  vested  in  the  court  of 
justiciary  over  the  rest  of  the  kingdom.  But  ootwithstanding  these 
separate  jurisdictions,  the  stated  court  of  justiciary  might  have 
judged  within  the  territory  of  the  special  jurisdiction,  if  the  person 
entitled  to  that  special  right  had  not  exercised  it  By  reclaiming  the 
offender  to  his  own  court.  By  the  already  cited  statute,  20 •  Geo. 
IL,  all  heritable  jurisdictions  of  justiciary  are  dissolved,  and  grants 
of  them  by  the  crown  prohibited  in  time  to  come. 

30.  The 

•  See  an  accoont  of  our  several  courts  of  criminal  juriBdiction  given  by  Mr  Hume» 
Trial  for  Crimes,  vol.  i.  p.  h  et  seq.  {vd.  ii.  c.  i.  td  edit,) 

^^  Now  extended  to  L.25,  by  stat.  54.  Qeo.  III.  c.  67,  §  5.  An  appeal  in  a  ques- 
tion of  nuisance  was  found  incompetent  as  beine  beyond  the  statutory  value ;  Davidson^ 
^\U  November  1812,  Foe*  Coll.  But  qtuere^  Whether,  in  such  a  case^  where  the  libel 
Gondndes  merely  for  interdict,  and  there  is  no  conclusion  of  a^p^OMioi^  nature,  the  in- 
competency of  ap|[>eal  be  not  radical  ? 

^^  The  words  of  the  statute  8re»  ^  Such  appeal  it  shall  be  lawful  for  the  party  oon- 
<*  ceiving  himself  aggrieved  to  take  and  enter  in  open  Court  at  the  time  of  pronoun- 
**  cing.  such  decreci  jud^ent  or  sentence,  or  at  any  time  thereafter  within  ten  days,  by 
^*  \odffng  the  same  in  Uie  hands  of  the  clerk  of  Court,  and  serving  the  adverse  party 
**  with  a  duplicate  thereof  personally,  or  at  his  dwelling-house,  or  his  procurator  or 
<<  agent  in  the  cause,  apd  serving  in  like  manner  the  inferior  judge  himself  in  case 
^  the  appeal  shall  contain  any  conclusion  against  him,  by  way  of  censure,  or  repara- 
*<  tion  of  damages,  for  alleged  wilful  injustice,  oppression,  or  other  malversation ; 
<*  and  such  service  shall  be  sufficient  summons  to  oblige  the  respondents  to  attend  and 
*«  answer,  at  the  next  Circuit  Court  which  shall  happen  to  be  held  fifteen  days  at  least 
«<  after  such  service ;''  SO.  Geo.  II.  c.  4S.  §  S5. 

Under  this  enactment,  two  things  are  required  to  concur,,  in  serving  the  copy  of  the 
appeal : — l.Tbat  such  service  take  place  **  within  ten  days''  after  pronouncinff  the  decree 
appealed  from  : — And  2.  That  it  take  place  so  as  to  afford  an  interval  of  *<  fiUeen  days  at 
*<  least"  between  and  the  Circuit  Court  which  is  to  decide  on  the  appeal.  The  text, 
dierefore,  seems  not  to  go  ftir  enoush,  when  it  merely  says,  <<  the  adverse  party,  or  his 
<<  doer,  is  to  be  served  with  a  copy  fifteen  days  before  holding  the  circuit;''  for  he  may 
have  been  so  served,  and  yet  the  appeal  be  incompetent,  in  respect  of  the  service  ha- 
ving been  delayed  beyond  the  ten  days  after  pronouncing  the  decree  appealed  from. 
An  appeal  was  accordingly  rejected  on  this  objection,  at  the  Perth  Spring  Cfrcuit,  181 8» 
Murison  v.  Finlay  and  Ijow. 

Where  an  appeal  is  thus  dismissed  on  the  ground  of  informality,  the  judgment^ 
though  final  as  &r  as  it  goes,  does  not  affect  the  merits  of  the  principal  dispute,  but 
the  party  has  still  his  remedy  as  if  no  appeal  had  been  presented.  Thus,  in  the  above 
case,  the  appellant  afterwards  presented  a  bill  of  suspension  in  the  Court  of  Semen 
which  having  been  passed,  the  principal  question  was  ultimately  decided  in  his  favour. 
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30.  The  Exchequer  was  the  King's  revenue-court  It  consisted 
of  the  Treasurer,  the  Treasurer-depute,  and  as  many  of  the  Lords 
of  Exchequer  as  the  King  was  pleased  to  appoint.  The  ministe- 
rial part  of  the  treasurer's  office  was  ta  receive  the  casualties  arising 
to  the  King,  either  as  sovereign,  or  as  feudal  superior.  Another 
officer,  who  had  the  name  of  comptroller^  levied  the  rents  of  the 
crown-lands,  borough-rents,  and  customs,  and  he  examined  the 
treasurer's  accounts  ;  but  these  two  offices  were  united  about  a  cen- 
tury before  the  Union  of  the  kingdoms.  The  Scottish  court  of  ex- 
chequer was,  by  the  treaty  of  Union,  art  19.,  to  continue  till  a  new 
revenue-court  should  be  established  in  Scotland  by  parliament, 
which  was  done  6  ^  Ann.  C  26.  The  judges  of  the  new-erected 
court  are,  by  that  act,  declared  to  be  the  High  Treasurer  of  Great 
Britain,  with  a  Chief-Baron,  and  other  four  Barons,  who  must  be 
made  either  of  Serjeants  at  law,  or  English  barristers,  or  Scottish 
advocates  of  five  years  standing.  All  may  plead  before  this  court 
who  can  practise  in  the  courts  of  Westminster,  or  in  the  court  of 
session :  and  all  the  privileges  belonging  to  the  College  of  Justice 
are  communicated  to  the  Barons,  and  to  the  other  members  of 
court  *. 

31.  The  judges  of  this  Court  have,  by  the  aforesaid  act,  a  pe- 
culiar jurisdiction  as  to  all  duties  of  custom  and  excise,  and  other 
revenues  pertaining  either  to  the  King  or  Prince  of  Scotland,  and 
as  to  aU  honours  and  estates,  real  and  personal,  forfeitures  and  pe- 
nalties of  what  nature  soever,  arising  to  the  crown  within  Scotland ; 
and  as  to  all  questions  relating  to  the  said  matters,  which  they  are 
authorised  to  determine  either  in  law  or  in  equity,  by  the  same 
forms  that  have  been  used  in  the  English  exchequer  ^^.     But  un- 
der the  two  following  limitations,  to  preserve  the  private  law  of 
Scotland  from  innovation ;  Firsts  That  no  debt  due  to  *the  crown 
shall  affect  the  debtor's  real  estate,  in  any  other  manner  than  such 
estate  might  be  affected  by  tlie  law  of  Scotland ;  by  which  is  meant, 
not  barely,  that  lands  belonging  to  the  crown's  debtor  shall  not  be  af- 
fected by  any  personal  obhgation  granted  by  him  to  the  king,  which 
is  the  law  of  England  *  and  that  they  shaU  not  be  attached  by  a 
writ  of  extent  according  to  the  English  foriA ;  but  that  no  higher 
preference  shall  be  given  with  respect  to  heritage  in  favour  of  the 
crown's  diligence,  even  supposing  it  to  have  been  carried  on  ac- 
cording to  me  forms  of  Scotland,  than  any  other  creditor  using  the 
samediligencewouldhave  been  entitled  to,  jPoc.  Coll.  i.  ll2,(J5ttme/'s 
CredUoTMy  Dict.  p.  7873.)  f*     2c%,  That  the  validity  of  the  crown's 

titles 

*  «  Excepting  only  that  they  may  be  pursued  in  justice  before  the  Lords  of  Session, 
<*  for  causes  not  competent  to  the  Court  of  Exchequer." 

f  The  reverse  u  the  case  with  r^ard  to  the  personal  estate  of  one  who  i»  debtor  to 
the  Crown.  In  consequence  of  the  statute  SS.  Henry  VIII.  c.  S9.,  as  extended  to  Scot- 
land by  said  act»  6.  Ann.  C.  26.f  the  prerogative  process  of  the  Crown  has  been  found 
preferable  even  to  the  landlord's  ri^ht  of  hypothec  over  the  tenant's  efiects*  The  con« 
trary  had  indeed  been  found  as^  to  me  hypothec  over  the  crop  and  stocking,  Fac,  CoU. 
29th  Junell9lt  Ogilvie  ;  but  this  decision  was  reversed  in  the  House  of  Lords,  June  15. 
1792|  DtcT.  p.  7S8^.  The  Court  of  Session  has  since  preferred  the  officers  of  the  re- 
venue suing  lot  debts  due  to  the  crown,  to  the  landlord  claiming  his  hjrpothec  over  the 
invecta  et  illtUa  i  Fac.  CoU.  Sd  December  179S,  Factor  on  Ze^/iV^  estate,  Dicr.  p.  7SS9^^. 

cy  See  the  subject^  <*  Extent  of  the  Crcnxni*  fully  and  distinctly  illustrated  in  BelFs 
Commentaries  on  the  Laws  of  Scotland,  in  relation  to  Bankruptcy ^  ^c.  edition  1810, 
p.  464.  et  seq.f  where  the  later  cases  are  mentioned^  (4th  edit.  voL  ii.  p.  48.  et  seq.) 

'  ^  See  the  cases  referred  U)  supra^  note  49. 

^^  More  recently,  the  Court  have  found  the  prerogative  prooess  of  the  crown  pre- 
ferable 
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titles  to  any  honours,  lands,  or  casualties,  shall  be  tried  as  former-- 
ly  by  the  court  of  session^  supr.  §  18  ^  ^, 

32.  AH  persons  employed  in  collecting  the  Tevemie5  or  account- 
ing for  it>  are,  by  the  statute,  declared  to  be  under  the  jurisdiction  of 
this  court  in  all  revenue-matters :  And  all  sheriffs,  and  officers  ap-* 
pointed  by  them,  are  to  be  obedient  to^  and  attendant  on  the  court, 
imder  sudi  penalties  for  neglect  of  duty^  or  contempt,^  as  shall  be 
imposed  by  thenu  The  barons  have  power,  by  the  said  act,  to* 
pass  the  accounts  of  sheriffs,  or  other  officers,  who  have  the  exe- 
cution of  any  process  issuing  from  or  returnable  to  the  court  of  ex- 
chequer ;  and  to  receive  resignation  of  lands,  and  pass  signatures, 
tutories,  and  other  gifts,  as  the  Scottish  exchequer  formerly  did  ^  ^. 
But  this  power  in  the  exchequer  has  been  always  limited.  When 
the  signature  contains  no  more  than  was  contained  in  the  vas* 
sal's  former  charter^  the  Barons  may  pass  it :  But  when  it  imports 
a  conveyance  of  any  new  subject  not  formerly  granted  by  the  crown, 
it  must  be  first  superscribed  by  the  King  jbiinself :  For  if  it  pass 
of  course  in  exchequer,  it  is  not  effectual  to  the  grantee,  in  so  far  as* 
relates  to  such  new  right.  Gifts  of  escheat,  and  some  others  of 
less  importance,  may  be  also  passed  in  exchequer,  without  a  spe- 
cial warrant  from  the  crown  ;  but  remissions  of  crimes,  and  gifls 
of  forfeiture  on  high  treason,  must  have  the  King's  sign-manual  for 
their  warrant :  which  was  also  the  case  of  gifbs  of  recognition,  while 
the  casualties  incident  to  a  ward-holding  subsisted^ 

33.  The  jurisdiction  of  the  High  Admiral  of  Scotland  has  the 
character  of  sovereign  given  to  it  as  early  as  the  act  1609,  C.  15.  By 
a  later  statute,  1681,  C  16.,  which  hath  considerably  enlarged  the< 
Admiral's  powers,  he  may  exercise  his  jurisdiction .  by  a  deputy,^ 
who  is  called  tJie  Judge  of  the  High  Court  of  Admircdty  * ;   and  he 
may  also  name  inferior  deputies,  whose  jurisdiction  is  confined  with- 
in particular  districts,  and  whose  sentences  are  subject  to  the  re- 
view of  the  high  court     The  Admiral's  jurisdiction,  as  enlarged  by 
this  act,  is  both  civil  and  criminal     The  first  extends  to  all  man- 
time  causes  ^^  ;  and  so  comprehends  Questions  of  charter  parties,, 
freights,  salvages,  wrecks,  bottomries,  policies  of  insurance^  *,  and,  im 
general,  all  contracts  concerning  the  lading  or  imlading  of  shipsr 
or  any  other  matter  to  be  perrormed  withm  the  verge  of  the  Ad- 
miral s  jurisdiction ; .  and  all  actions  for  the  delivery  of  goods  sent 
on  shipboard,  or  for  recovering  their  value,  or  where  the  subject  of 
the  suit  consists  of  gpods  transported  by  sea  from  one  port  to  mi- 
other.     In  all  these  the  Admiral's  jurisdiction  was  of  old  cumula^ 

tive 

*  By  Stat.  26.  Ceo.  IIL  c.  47.  §  5.,  no  person  can  be  af^inted  to  the  office  unless 
he  has,  during  the  three  years  immediately  preceding  his  appointmentt.  aUended  the- 
Court  of  Session  regularly  and  bonajide  as  a  practitioner  in  the  time  of  session.    The 
statute  requires  the  same  qualification  in  the  Commissaries  of  Edinburgh. 

ferable  to  the  landlord's  hypothec,  as  long  as  the  tenant^s  efiects' remain  unsold,  though 
after  sequestration  and  a  warrant  to  sell;  Soberison,  6th  July  180^,  Fdc.  Coll.  Dicr. 
p,  7891.  Nay,  it  has  even  been  held  in  Exchequer,  that  where  the  goods  were  actually 
sold,  but  a  warrant  for  payment  to  the  landlord  was  not  yet  granted,  the  crown  was 
still  preferable;  King  v.  Johnston^  29th  June  1809,  as  reported,  2.  BelPs  Commentaries^ 
p.  64. 

^'  See  1.  BelPs  Commentaries^  643. 

^*  Vid»  supra^  §  18.,  and  the  case  of  Dickson ,  6th  March  1815^  Fac.^CclL  referred 
to,  note  49. 

'  **  See  a  special  case,  where  the  jurisdiction  of  an  Admiralty  Court  was  sustain- 
ed, in  a  question,  (arising  out  of  alleged  maltreatment  at  sea),  between  the  master  and 
mariners  of  h  foreign  yes»t\i  none  qf'whom  had  a  domicil  in  this  countty ;  Bernard^  I  Uh 
June  1811,  JPoc.  Coll. 

«•    Fid.  infroynates'',  71.  md7S. 
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tive  with  that  of  the  court  of  session,  5me7atV^  March  9.  1543,  Lord 
jBoihwellj  (Dict*  p.  7322.).  But  by  the  act  1681^  all  causes  which 
fall  under  the  Admiral's  jurisdiction  must  be  brought  before  him 
in  the  first  instance ;  and  the  court  of  session  itself,  though  it  may 
review  his  decrees  by  suspension  or  reduction,  cannot  carry  a  ma- 
xitime  question  from  him  by  advocation  ^  ^.  This  is  however  to  be 
understood  only  of  advocations  upon  the  head  of  iniquity ;  for  the 
jurisdiction  of  the  court  of  session,  as  the  highest  civil  court,  is  pri- 
vative in  all  questions  of  competency.  Neither  is  the  court  of  ses- 
sion barred  by  this  prohibition  from  advocating  causes  from  inferior 
admiralties,  tor  the  privilege  of  supreme  is  given  only  to  the  high 
court,  not  to  its  deputies  :  But  astne  court  of  session  cannot  judge 
in  maritime  causes,  except  by  appeal,  they  must  remit  the  cause 
which  is  thus  advocated  by  them  ftpm  the  deputy  to  the  j^dge  of 
the  high  court,  who  is  declared  by  the  statute  sole  judge  in  the 

first  instance.  Fount.  June  22.    1700, contra  Bruccy .  {Dict. 

p.  7414.).  All  bills  of  suspension  of  the  Admiral's  sentences  must 
be  passed  in  time  of  session  in  the  inner-house  by  the  whole  Lords, 
or  in  pr(B9eniia;  but  they  may  be  passed  in  vacationr-timeJf  three 
Lords  be  present '  •. 

34.  Though  the  Admiral's  judicial  powers  reach  only,  by  1681, 
C.  16.  to  maritime  causes,  he  is  commonly  «aid  to  have  acquired 
by  long  possession  a  right  of  cognisance  in  bills  of  exchange,  and 
other  mercantile  questions,  though  they  should  not  be  in  the  small- 
est degree  maritime  ,  I,  Fount.  July  \9.  1706,  Anderson^  (Dict. 
p.  1460.)  *^    Whether  a  judge  who  is  by  his  commtssioa  limited  to 

VOL.  I.  8  a 

*  The  ruling  circnmstance  to  be  notieedy  in  disttngaishiDg  whether  a  cause  is  pecu* 
liar  to  the  admiralty  court,  is  the  nature  and  character  of  the  transaction  which  gives 
rise  to  the  questions  and  by  no  means  the  locus  contracUtSt  as  being  within  or  wkhout  - 
the  territoxT  prescribed  by  law  to  the  office  oF  judge-admiral.  Thus,  it  has  hten  found, 
that  the  juQge  9dmiral  is  not  exclusively  the  judge  in  case  of  an  unlawful  seizure  made 
at  sea.  Foe.  ColL  Feb.  S.  17G5,  Campbell^  Dict«  p.  7S59. ;  nor  in  an  action  to  account 
(oT  intromission  with  the  e£fects  of  a  person  who  died  there,  ibid.  Feb.  U.  1778,  Bar-^ 
tholomemf  4^.  Digt.  p.  7521. ;  nor  in  an  action  to  compel  performance  of  an  indenture 
betwixt  a  navroer  and  bb  apprentice,  ibid.  Feb.  5.  178S,  Kinnear,  Dict.  p.  7392. ; 
nor  in  an  aetion  of  damages  ror  detention  of  a  mariner's  apprentice  to  serve  at  sea,  by 
an  imprese  ofKeer,  ilnd.  Jfdy  2S^  1778>  Chalwers^  Dict.  p.  594.  and  7£22. 

As  to  actions  upon  policies  of  insurance,  decisions  have  fhictuated.  In  a  case,  March 
10.  1779)  Moivy  Dktf.  p.  7527.,  advocalioii  was  found  incompetent.  A  decision  was 
afterwards  given,  fiading  advocation  competent,  Fac  C6&.  JuU^  5.  1 7ia,  Ritchie^  Sfc. 
Dict.  p.  7527.  Tbiawas  determined  after  a  hearing  in  preeenee^  aad  fuU  deliberation. 
In  a  subseqiiecit  case^  ibid,  Aug.  8.  1783,  Clark ^  Dict.  p.  7552.,  upon  a  verbal'  report 
nt  the  foot  of  the  table,  it  is  said  that  a  contrary  opinion  wa»  given.  The  same  qaes- 
tk)n  again  occurred^  Febn  6*  1802^  Judge^Admiral  contra  Beid  and  Companyf  (not  re» 
port^),  when  the  Court  remitted  to  the  Lord  Ordinary  to  hear  parties  farther  on  the 
point  of  competency'''^*  If  the  action,  as  set  forth  in  the  libel,  be  properly  maritime,  it 
wilibe  privative  to  the  admiral,  whatever  be  the  n^iive  of  the  defence,  ibid,  Feb.  14. 
1798^  Baldersi07u  4p^*  Dict.  p.  7535.  The  proceedings  cannot  be  removed  from  the 
admiral-court  till  a  final  decree  is  pronounced^  even  though  the  application  should  be,  . 
in  form,  a  suspension  or  reduction  ;  ibid.  June  15.  1798,  Kincaid^  Dict.  p.  7596  ^^. 

^^  So  positively  exclusive  is  the  admirars  jurisdiction  in  causes  purely  maritime^ -. 
that  the  jurisdiction  of  the  Court  of  Session  cannot  even  be  prorogated;  Clerk,  Sth  August 
178S,  Fac.  Coll:  DiCT.p.*7532 ;  Lawrie  and  Pinkerton^  SlU  January  1812,  Fac.  ColU 

'**  See  farther,  infr.  B.4ft.  S.  §  IS.' and  19.  - 

^^  By  slat.  I.  and  2.  Geo.  IV.  c.  39.  $  1.,  it  is  enacted^  <«  That  hereafter  it  shall 
<<  not  be  competent  to  insist  in  any  civil  process  before  the  High  Court  of  Admiralty, 
<*  where  the  subject-matter  in  dispute,  exclusive  of  expenses,  is  of  less  value  than  L.  25 
*<  Sterling,  excepting  only  maritime  cases^  wherein  the  said  Court  has  a  privative  juris- 
**  diction  ;  and  actions  for  recovery  of  premiams  of  insurance  on  ^ips  and  cargoes, 
^*  and  actions  for  mercantile  claims  a^nst  shipmasters  and  owners  of  vessels,  ilpre- 
*^  ceded  by  arrestment  of  the  vessel." 

^^  More  lately,  it  has  been  fowid,  that  action  by  the  insurance-broker  against  the 
insured  for  the  premium  is  not  of  a  maritime  nature,  and  is  competent  before  ^the 
Court  of  Session  in  the  first  instance;   Forbes,  Slh  December  J 8 12,  Fac. Coll. 

^'  That  is,  in  proper  maritime  causes.  As  to  the  procedure,  in  the  review  of  mer- 
cantile caoses,  vide  note  74. 
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QooK  I.    ^    a  certain  sort  of  causes,  may,  in  contradiction  to  the  tenor  of  his 

grant,  acquire  by  prescription  a  jurisdiction  in  a  different  kind  of 
causes,  is  at  best  doubttul ;  for  the  same  reason,  that  no  vassal 
whose  property  is  specially  bounded  by  his  charter,  can  prescribe  a 
right  to  lands  without  the  bounds  expressed  in  it ;  vid.  9up.  TU.  2. 
§  30.  But  this  appears  indubitable,  that  that  kind  of  jurisdiction 
which  derives  no  aegree  offeree  from  the  will  of  the  Sovereign^  who 
is  the  alone  fountain  of  Jurisdiction,  ought  to  be  confined  within  the 
narrowest  limits.  On  mis  ground  the  acute  author  of  Historical 
Law-tracts  is  of  opinion,  that  the  admiral's  right  of  judging  in  mer- 
cantile causes  is  not  accompanied  with  any  coercive  power  over  per- 
sons who  are  unwilling  to  submit  to  it ;  and  that  conseauentiy  a 
defender  in  a  mercantde  cause  which  is  brought  before  tne  court 
of  admiralty,  may,  if  he  pleases,  except  to  uie  authoritv  of  the 
judge,  and  carry  the  suit  to  the  court  of  session,  by  advocation 
on  die  head  of  incompetency,  vol.  1.  p.  372.  ♦.  And  even  where 
the  parties  in  such  cause  have  acquiesced  in  the  jurisdiction,  he 
affirms,  that  either  of  them  may  carry  it  to  the  court  of  ses- 
sion by  advocation  on  the  head  of  iniquity,  as  he  might  do  from 
the  sheriff  or  any  other  inferior  judge,  notwithstanding  the  sta- 
tutory privilege  granted  to  the  Admiral,  that  no  cause  can  be  ad- 
vocated from  his  court  to  the  court  of  session,  ibid.  p.  328.,  as 
that  privilege  cannot  by  any  just  interpretation  be  extended  be- 
yona  the  causes  to  which  the  statute  has  declared  the  admiral-court 
competent  ^  ^.  This  appears  to  be  abo  Lord  FountainhaU's  opinion 
in  observing  a  contrary  decision,  Jan.  24.  1699,  Cairns^  (Dict.  p. 
7506.).  It  does  not  appear,  that  admiral^eputeg  have  ever  laid 
claim  to  this  prescriptive  jurisdiction  in  causes  merely  mercantilef. 

The 

*  The  admiraTs  jurisdictioB  in  such  cases  is  now  fully  ascertained  by  a  solemn  deci- 
sion, June  23.  1784,  Gordon^  Dict.  p.  7582* 

t  It  has  been  found,  that  admiral*  deputes  have  no  jurisdiction  in  causea  merely 
mercantile.  Haig)  Dacs  and  Company,  merchants  in  Alloa^  brought  a  process  a* 
gainst  John  Campbell,  writer  in  Stirling^  before  the  admiral-substitute  of  Alloa,  for 
payment  of  the  price  of  some  foreign  wood.  The  admiral  sustained  his  jurisdiction  ^ 
but  the  cause  having  been  advocated,  the  Lords  found  he  had  no  jurisdiction» 
and  dismissed  the  process  with  costs,  Fac.  ColL  July  16.  1768,  Haig,  Deis  and  Com-- 
pamf^  Dict.  p*  7517.    See  ibid.  March  5.  1772,  Craig^  Dict.  p.  7518  '^. 

''^  The  case  of  Walker^  ISth  June  1305,  Fac.  CM.  Dicr.  p.  7537.,  affordlB  a  good 
illustration  of  the  doctrine  in  tbe  text,  as  to  the  peculiar  circumstances  in  which  ad- 
vocation may  or  may  not  be  competent.  Goods  were  shipped  at  London  for  Dunbar» 
on  board  a  vessel  bound  to  Leith.  At  Leith  they  were  lodged  in  a  wharf,  till  a  se- 
cond vessel  could  be  procured  to  forward  them.  Being  afterwards  forwarded  by  this 
vessel,  they  were  found  on  delivery  to  be  damaged ;  and  different  actions  for  reparation 
were  raised  in  the  Admiralty  Court  against  the  master  and  owners  of  the  first  vessel, 
the  wharf  agent,  and  the  owners  of  the  second  vessel.  ^*  The  Court  found,  that  the 
<*  process  against  Walker  (the  wharf  agent)  was  not  maritime,  and  might  therefore  be 
<<  advocate^  but  diat  the  other  processes  were  strictly  maritime/*  and  so  advocation  in- 
competent. 

It  has  lately  been  enacted  by  50.  Geo.  III.  c.  112.  $  S5.f  that  **  bills  of  advocation 
*<  and  suspension  from  the  Admiralty  Court,  in  mercantile  causes,**  shall  be  regulated  in 
the  same  manner  with  **  advocations  and  suspensions  from  the  judgments  pronounced 
**  by  Sherifis  and  other  inferior  judges.**  Fid.  infir.  B.  4.  /•  2.  ^  99.  et  seq.  and  ibid, 
t.  S.§  18.  et  seq. 

^ '  In  this  case  of  Craigy  the  j  urisdiction  of  the  Admiral-depute  of  I^eiik  was  sustain- 
ed, on  a  proof  of  special  consuetude.  This,  however,  does  not  affect  the  general  doc- 
trine of  the  text,  nor  at  all  derogate  from  the  authority  of  the  decision  in  Haig,  Does 
and  Co.  ,*  these  having  reference  to  *^  admiral-deputes,**  holding  their  deputations  un- 
der the  stai.  168 1,  c  16.  from  the  High  Admiral,  while  the  Admiral  or  Admiral-depute 
of  Leith  holds  his  commission  independently  of  die  statute,  from  the  Lord  Provost, 
Magistrates,  and  Town-Council  of  tbe  City  of  Edinburgh.  Accordingly,  in  a  still  more 
recent  case,  the  general  incompetency  of  proper  Admirals-depute  was  confirmed  by  an 
unanimous  decision  of  the  court ;  Beugoand  Bryce^  lUh  June  1776,  Fac.  Coll.  Dict.  v. 
JuRi&DiCTioN,^.  7521,  and  Apjpendixj  No.  2. 


Of  the  Supreme  Judges  and  Courte  of  Scotiand'. 


71 


The  civil  jurisdiction  of  the  High  Admiral  has  this  mark  of  supreme 
given  it  by  the  act  1681,  that  ne  may  review,  not  only  die  decrees, 
of  inferior  admirals,  but  his  own,  stipr.  TiU  2.  §  6^ 

35.  As  to  criminal  jurisdiction,  the  High  AcJmiral'is^  by  the  said' 
act  1681,  declared,  in  virtue  of  his  being  the^  King^s  Lieutenant 
and  Justice-Generd  on  the  seas  and  in  all'  harbours  and  creeks^, 
and  upon  fresh  water  within  the  flood-mark,  tohave  the  sole  jurist 
diction  in*  aH  maritime  and  seafaring  causes  within  this  realm. 
Though,  therefore^  in  consequence  of  this  act,  he  hath  the  exclusive 
cognisance  of  the  crimes  of  piracv,^  mutiny  on  shipboard^  and  othera 
which  may  with  propriety  be  called  mariiime  causes ;  yet  in  those 
of  murder,  adultery,  and,  in  general,  such  as  offend  not  against  the 
laws  of  navigation,  his  juris^Bction  is  not  exclusive,  thou^  they 
should  be  committed  on  shipboard,  because  the  statute  hath  not 
declared  his  judicative  powers  to  readi  beyond  the  crimes  which 
affect  the  rules  of  navigation^     In  support  of  this  opinion^  the  au- 
thor of  Historical  Law-tracts^  Tii.  Courts^  mentions  a  decision,, 
though  without  a  date,  or  the  names  of  parties,,  in.  which,  the  court 
of  justiciary  sustained  its  own  jurisdiction,  in  the  trial  <^  a  crime 
which  had  not  the  proper  character  of  maritime,  though.it  was 
committed  within  the  sea-mark  *.     The  Admiral  hath,  ever  since 
the  foresaid  act,  claimed  a  jurisdiction  properly  supreme,  in  all 
causes- truly  falling  under  his  cognisance^  so  as  not  to^  be^sulK 
ject  to^ the  review  of  the  justiciary  itself;  both  because  the  statute 
constitutes  him  Justice*General  on  the  seas,  ^d  because  it  declarer 
that  na  suspension  of  his  decrees  shall  pass  but  by  the  court  of 
session^  wiuiout  giving  the  like  power  in  criminal  matters  to  the 
justiciary.     This  claim  was  never  brought  under  challenge  till  the 
year  1734,  when  the  justiciary  actually  exercised  the  power  of  re- 
viewing sentences  pronounced  in  criminal  trials  bv  the  court  of 
admir^ty,  in  a  noted  case,  the  King's  Advocate  against  Long  and 
Mac»damt»     It  is  not  a  clear  point  whether  the  High  Admiral  of 
Scotiand  hath  a  supreme  jurisdiction,  exclusive  of  the  court  of  ses- 
sion and  justiciary  in  the  first  instance,  since  the  Union  ^  ^  ;  for  the 
court  of  admiralty  is  not,  by  art.  19.  of  that  treaty,  continued  with. 

alL 

*  The  doctrine  kid  down  in  the  text  is  well  expressed,  and  supported  by  numerous, 
authorities,  in  Mr  Hume's  work  on  Crimest  voL  iii.  p.  5 1 .  (2d  edit.  vol.  ii.  p.  fiS.J 

f  The  same  was  done  1st  and  15th  July  1784|  in  the  trial  of  Maciver  and  Maccalluni. 
for  attempting,  to  defraud  the  underwriters,  by  sinking  an  insured  ship.  See  Hume^ . 
wl.  iF.  J7.  411.  f2d  edit.  voU  IL  p.  ^90. J ;  Amofs  Criminal  Cases,  p.  279. 
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^  ^  There  seems  to  be  no  doubt,  that  in  maritime  causes,  the  jurisdiction  of  the  Court' 
of  Admiralty  is  exclusive,  in  the  first  instance,  both  of  the  Courts  of  Ses^on  and  Jus- 
ticiary; and  that  the  Act  of  Union  has  made  no  alteration  whatever  in  this  respect. 
As  to  the  Court  of  Sesmoui  it  is  sufficient  to  refer  to  the  cases  of  Clarke  Sth  August 
1785,  Fac.  ColL  Diet.  p«  75S2;  Lanorieand  Pinkerton^  ^Ut  January  1819, i^o^.  Coll. ; 
and  to  the  Uat.  I.  and  2.  Geo.  IV.  c.  39.  $  1.,  which,.in  speaking  of  civil  process  *<  in 
*<  maritime  cases,"  escpressly  says,  ^  wherein  the  said  court  has  a  privative  jurisdic- 
<^  ttOB.''  As^  to  the  Court  of  Justiciary,  again,  the  circumstance  of  the  Admiral's 
possessing  an  exclusive  jurisdiction  in  civil  causes  is  of  itself  decisive;  for  the  Act  of - 
Union  draws-  no  distinction,  as  to  thi^  matter,- between  the  civil  and  criminal  juris- 
dictions, and,  of  course,  must  be  operative  in  regard  to  both,  equally,  or  neither. 
Mr  Hume,  accordingly,  states  the  exclusive  criminal  jurisdiction  of  the  Admiral  as 
undoubted;  2.  Hume  S5.  and  490.  And  the  Act  of  union  itself  seems  really  to  af- 
ford no  ground  whatever  for  the  difficulty,  it  being  added  immediately  after  the  de« 
claration  noticed  in  the  text,  <<  that  the  CkHirt  of  Admiralty  nofw  established  in  Scotland- 
*<  be  continued ;  and  that  all  reviews,  reductions^or  suspensions  of  the  sentences  in  ma- 
*^  ritlme  cases,  competent  tp  the  jurisdiction  of  that  court,  remain  in  the  same  manner 
**  after  the  Union  as  novo  in  Scotland,  until  the  Parliament  of  Great  Britain*  shall  make 
*<  such  r^ulations  and  alterations  as  shall  be  judged  expedient  fcnr  the  whole  United 

Kingdom." 


Nature  of  its 
criminal  jviris- 
diction  in  ma- 
ritiffi«  causes. 
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Btok  JL   ^    aJi  its  fonjaer  po^i^^  as  die  other  supreme  courts  of  Scotland  are ; 

^   ^~   ^    and  that  article  expressly  declares,  tbi^  all  admiralty  jurisdictions 

shall  be  under  the  Lprd  High  Admiral,  or  Commissioners  for  the 
admiralty,  qf  Qreat  Britain.  Thi3  questicsi^  was  moved  in  a  criminal 
trial  befpre  tjhe  justiciary  anno  1123,  in  whidj,  upon  the  pannel's 
objecting  to  th^  jurisdietioa  of  that  court  upon  tne  act  1681,  the 
(court,  in  a  point  so  delicate,  put  off  thje  decision  for  some  time ; 
and  the  pros^ecutor  withdrew  nis  suit  •.  The  heritable  jurisdictions 
of  admiralty  are  not  abolished  by  the  late  jurisdiction-act  The 
jurisdiction  of  the  Commissaries  of  Edinburgh)  which  is  as  truly 
supreme  as  that  d*  the  High  Admiral,  is  explained  below,  Tit  5.  ^  ^ 

36.  There 

*  See  wb^t  is  said  ^ot  tkis  case,  Fac.  Coll.  July  5.  1780,  Bitehie^  Sfc.  Dict« 
p. 7527. 

^  ^  A  new  Court,  iatrodueing  trial  by  Jury  in  civil  CfMues,  was  institaled  by  siai.  5S^. 
Geo.  IIL  cr.  4f.,  and  afcenrarUs  declared,  by  aaU  ^9.  Geo.  \lh  c.  35.,  to  fpxm  a perma* 
Bent  part  of  the  Judicial  establishment  of  Scotland.  It  is  conmosed  of  one  Chiet  Judge 
and  two  other  jfudges,  called  **  The  Lords  Commisioners  of  the  Jury  Court  in  Civil 
^  Causes  f  bat  triSs  may  proceed  equally  <*  in  presence  of  onci  or  more  than  one,  of 
«<  the  said  tliree  Commissioners.;"  AS.  Geo.  III.  c  43.  $•  IS. 

Under  its  presept  constitution  no  action  can  originate  before  this  Court ;  it  derives 
ltd  jurisdiction  by  virtue  of  remits  from  the  CQurt  of  Session,  and  the  Court  of  Ad- 
miralty. 

The  repiitB  from  the  Court  of  Session  are  regulated  hy  the  following  enactments : 
Firsi^  <*  In  all  jmcesses  raised  in  the  Outer-House  of  the  Court  of  SessiQn»  by  ordinary 
^  action  or  otherwise*  on  account  of  injuries  to  the  person,  whether  real  or  verbal^  as 
^  assault  or  battery,  fibel  or  defamation ;  or  on  account  of  any  injury  tp  moveables,  or 
<*  to  lands  where  the  title  is  not  in  question ;  or  on  account  of  breach  of  promise  of  raar- 
«  riaget  seduction  or  adultery  \  or  any  action  founded  on  delinquency,  or  quasi  de* 
*<  liuquency  of  any  kind,  where  tb^  conclusion  shall  be  for  dami^ea  or  exptensea  only  i 
<<  the  Lord  Ordinary  of  the  Outer- Houses  before  whom  ^ch  processes  shall  be  enrol- 
**  led/'  is  <*  requirea,  after  defences  are  lodged,  to  remit  the  whole  process  and  produc* 
«<  tions  forthwith  to  the  Jury  Court;"  59.  &eo.  HI.  e.  S5.  §  1.  But  ^  if  it  shall  appear 
«  to  the  parties,  o^  either  of  them,  that  there  is  a  question  of  law  or  relevancy  which 
<<  ought  to  be  decided  previous  to  the  remit  of  the  cause  to  the  Jury  Couit,  it  shall 
*^  be  competent  for  them  to  state  the  same  orally  to  the  Lprd  Ordmary,"  who  may 
either  give  judgment  cF^jp/a;2a,  or  orderpleadings,  or  *^  reserve  the  alleged  question 
^f  of  law  for  the  consideration  of  the  Court  of  Ses^pn,  after  the  matters  of  fact  shall 
^^  have  been  found  ^v  a  Jury.''  Where  pleadings  are  prdered,  '<  the  case  !«  lo  bet 
**  proceeded  in  according  to  the  course  of  the  Court  of  Se^ion.  But  <*  as  soon  as  the 
^<  question  of  law  or  rdevancy  shall  be  disposed  ol^  H*  matters  pf  fact  remain  to  be 
H  proved,  the  whole  process  and  productions  in  the  case  shall  be  forthwith  remitted  to 
<<  the  Jury  Court  f  ibid.  $  2.  and  3.  Seconds  <*  In  all  cases  other  than  the  adieus 
*<  for  damages  herein  before  enumerated,  when  matters  of  fact  are  to  be  proved/' 
the  Lord  Ordinary,  where  the  cause  depends  in  th^  Outer-House,  and  either  iMvisioa 
of  the  Court,  where  the  cause  depends  in  the  Inner- House,  may,  if  it  shall  appear  to 
them  expedient  for  the  due  administration  pf  justice,  remit  the  same  to  the  Jury  Court, 
either  generally,  or  by  special  int^locutor  <^pointinfl^'  out  the  matters  of  fact  which 
<<  they  require  to  be  determined  by  a  Jury ;''  in  whicn  cases  the  necessary  issues  will 
be  settled  in  the  Jury  Court,— or  upon  issues  duly  prepared  and  settled  in  the  Court  of 
Session  by  the  Lord  Ordinary  or  Division  before  making  the  remit ;  ibid.  §"  4-8.  Tkird^ 
<'  In  all.  cases  brouffht  from  an  inferior  court  to  the  Court  of  Session,  wherein  proof 
<*  by  witnesses  has  been  taken  by  order  of  the  inferior  court,  the  Court  of  Session,  in 
<<  either  of  its  Divisions,  or  the  Lords  Ordinary,  if  they  deem<  further  proof  to  be  expe- 
^<  dient  to  be  taken,  shall  direct  the  same  to  be  taken,  and  the  inve^igation  of  the  fact« 
«  to  be  completed  according  to  the  forms  of  the  said  Courts  unless  tne  parties  consent 
<<to  cancel  the  deposition  <^  such  witnesses  as  are  olive  and  within  Scotland; 'in 
'^  which  case  it  shall  be  competent  for  the  Court  of  Session,  or  Lords  Ordinary  re- 
<<  spectively,  to  direct  the  case  to  be  s^nt  to  the  Jury  Court  ;''^— «  provided  alWays, 
<*  that  nothing  herein  contained  shall  restrain  the  Court  of  Session  in  either  of  its  Di- 
<<  visions,  or  the  Lords  Ordinary,  from  directing  issues  in  the  cases  brought  before  them 
«<  from  an  inferior  court,  as  aforesaid,  on  any  point  or  points  not  connected  with  the 
«  proof  already  taken  bdbre  such  Court;"  ilnd.  $  14.  Fourth^  «*  It  shall  be  lawfol  for 
<*  the  House  of  Lords,  in  remitting  to  the  Court  of  Session  any  cause  which  is  now^ 
*<  or  shall  hereafter  come  before  the  said  House  by  appeal  from  the  said  Court  of  Ses- 
<<  sion,  to  instruct  the  Division  of  the  said  Court  of  Session  to  which  the  said  cause  is 
^<  remitted,  to  order  and  direct  such  issue  or  issues,  as  the  said  House  of  Lords  shall 
'<  think,  fit,  to  be  transmitted,  to  the  said  Commissioners  (of  the  Jury  Court,)  for  the 
^  purpose  of  being  tried  by  a  Jury ;"  B5.  Geo.  IIL  c.  42.  i  19. 

As  to  Uie  remits  from  the  Court  of  Admiralty,  it  is  enacted,  ^  That  it  shall  and 

•^  may 
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36.  There  was  no  jurisdictioir  conferred  in  Scotland  befcn*e  tWe 
Union,  upon  officers  of-  the  army,  or  others,  for  punishing  military 
offences,  except  what  was  constituted  during  the  Usurpation,  for 
inflicting  the  pains  of  death  oh  runaways  and  deserters ;  of  which 
mention  is  made,  1644^  C.2.  In  England,  though  by  the  constitution 
of  that  kingdom^  no  person  could  be  subject  to  any  punishment  by 
martial  law  i  yet  when  it  was  necessary  to  keep  up  a  body  of  regu- 
lar troops  for  the  public  security  and  defence,  an  act  was  made,  1  ** 
Gul.  &  Mar.  C  5.,  intituled,  Far  punishing  mutiny  and  desertion^  to 
last  only  for  a  year,  authorising  the  King  to  grant  commissions  to 
certain  officersto  hold  courts-martial,  for  the  trial  of  crimes  com- 
mitted by  officers  or  soldiers  in  the  King's  service ;  which  act  has 
been*  renewed  from  time  to  time,  almost  every  year,  with  little  va- 
riation^ and  has  since  the  Union  been  extended  to  Scotland.  Courts- 
martial  are  either  regimental   or  generah     No  particular  regula- 
tions are  laid  down  in  the  act  with  regard  to  the  -ftrst     As  to  the 
Ust,  it  requires  that  they  should  consist  of  at  least  thirteen  judges, 
all  commission-officers;  and  that  the  president  be  a  field-officer. 
Their  jurisdiction  is  precisely  limited  ta  points  of  military  discipline, 
as  mutiny,  desertion,  neglect  of  duty,  beating  an  officer  or  fellow- 
soklier,  &c«     In  all  other  matters,  both  officers  and  soldiers  are  a- 
menable  to  the  common  courts  of  law.     No  capital  punishment 
can  be  inflicted  by  a  court-martial,  unless  nine  officers  present  shall 
concur.     Where  tfiey  da  not  exceed  their  proper  powers^  no  appeal 
lies  against  their  sentences  to  any  other  court :  The  only  remedy 
is  in  the  Sovereign,  to'whomtheir  sentences  are  reported.     But  if 
they  shall'pronounce  judgment  in  any  matter  that  falls  not  within 
their  cognisance,  the  party  injured  may  complain  to  the  civil  judge  *. 
An  act  of  the  same  nature  passed  in  the  parliament  of  England,  IS"" 
Car^  IL  C.  9.,  authorising  the  Lord  High  Admiral  to  grant  com*- 
missions  to  inferior  vice-admirals,  &c  to  call  courts-martial  for  the 
trial  of  offences  committed  at  sea  by  officers^  mariners,-  or  others  ia 
voL»  I.  T'  the, 

*  See  this  €ubject.yery  fulljr  treated  o^  in  <<  An  Essay  on  Military  Law,  and  the 
**  Practice  of  Courts-Martial;  by  Alexander  Fraser  Tytler,  Esq.  Judge-Advocate 
<*^  depute  of  North  Britain/'  TLord  Woodfaouselee.)  Edin.  1800.  As  to  the  jurisdic- 
tion of  Lieutenancy  courts  held  under  the  militia  acts,  and  of  Justibes  of  the  Peace 
anting  under  comprehending  acts,  see  Hutchescm'^  Treatise  on  the  Office  of  Justices 
of  the  Peace,  &&.  yoL  iii.  p.  96. 


<^  mayi  be  lawful  and  competent  for  the  -  Jod^  of  the  Hi^h  Court  of  Admiralty,  in  all 
^  processes  relating  to  the  running  down  oC  or  other  injury  to  ships,  and  relating  to 
'*  policies  of  insurance  and  charter  parties,  and  in  all  maritime  and  mercantile  cases 
^  competent  to  his  jurisdiction  as  a  ciril  judge,  wherein  matters  of  fact  are  to  be  proved^ 
**  to  onier,  by  special  interlocutor,  the  whole  process  and  productions,  withoutreporting 
<<  to  the  Court  of  Session,  to  be  remitted  to  the  Jury  Court."  And  <*  it  shall  be  com- 
<<  petent  to  either  of  the  parties  in  any  such  action  in  the  Court  of  Admiralty, — if  the 
«<  Judge-Admiral  shall  refuse  to  order  a  remit  to  be  made  to  the  Jury  Court, — *<  to 
*<  apply  for  a  review  of -the  deliverance,  to  that  effect,  to  the  Court  of  S^on,  in  either 
**  of  its  Divisions,  by  petition,  to  be  intimated  three  days  before  the  same  is  boxed ; 
<*  which  Courts  if  it  shall  see  cause,-  is  hereby  authorised  to  pronounce  an  interlocu- 
*<  tor,  instructing  the  Judge- Admiral  to  make  sudi  remit  ;'*  59.  Geo.  IIL  c.  35; 
^  §  10,  11. 

^  It  shaU  not  be  competent,  i)y  representation,  reclaiming,  petition,  bill  of  advocationi 
<<  appeal  to  the  House  of  Lords,  or  otherwise,  to  bring  under  review  any  interlocutor 
<*  by  the  said  Divisions,  Lords  Ordinary,  or  Judge  of  the  Admiralty,  ordering  a  trial 
•^^Juryj**  ibid.§  15. 

For  further  particulars,  as  to  the  powers,  jurisdictions,  procedure^  &c.  of  the  Jury 
Court,  see  the  Statutes. 
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Seals  of  the  dif- 
ferent conrts. 
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Exchequer  sig« 
net 


the  King's  fK^AutJ  service.    This  statute  was  in  many  poiDts  altered ' 
by  poaterior  eoactments^.  till  at  last  all  the  laws,  relating  to  courts- 
martial  for  the  8eanservice».were  reduced  into  one  act,  which  equally 
affects  the  whole  united  kingdom,  22°  Geo.  11.  C.  38  ^  •• 

37.  The  High  Constable  of  Scotland  had  no  fixed  territorial  pow- 
ers of  judging,  but  waa  invested  with  a  supreme  itinerant  jarisdic* 
tion,  jointly  with  the  Marischal,  in  all  crimes  committed  within 
twelve  (or,  according  to  a  different  reading,  two)  leagues  of  the 
<:ourt,  Leg.  Male,.  IT.  C.  6.  §  3.  Upon  a  commission  granted  by 
Charles  I.  for  inquiring  into  the  nature  and  extent  of  that  jurisdic- 
tion, which  became  in  the  course  of  time  little  known,  the  commis- 
sioners reported,  that  it  extended  to  all  slaughters  and  riots  com- 
mitted within  four  miles  of  the  Bang's  person,  or  of  the  parliament, 
or  of  the  privy  counciL  Inferior  constables,  who  aU  depended  on 
the  High  Constable,  were  keepers  of  the  King's  castles,  and  some- 
times had  not  only  forts,  but  boroughs  subject  to  their  jurisdiction, 
as  Dundee,  Montrose,  Forfar.  They  had  the  right  of  proclaiming 
in  those  boroughs  such  fairs  as  had  he&x  established  there,  of  levy- 
ing the  customs  belonging  to  them,  of  exercising  crimtBal  jurisdic- 
tion while  the  fairs  lasted,  and  of  applying  the  fines  of  dehnquents 
to  their  own  use.  Stair ^  Jufy  18. 1676,  E.mn^om^  (Dicx.p.  13100.], 
All  heritable  constabularies  are  by  20^  Geo.  IT.  C^  43.  dissolvea, 
except  the  office  of  High  Constable  ^ :  But  all  the  lands,  and  feu 
and  farm  duties,  annexed  to  those  dissolved  offices,  are  reserved  to 
the  possefiKxrs. 

38.  The  Chamberlain  of  Scotland,  whose  (^ce  hi^h  heen  long 
sunk,  was  anciently  an  officer  of  the  highest  dignity,,  and  of  su- 
preme jurisdiction.  He  had  the  inspection  of  aU  tne  royal  boroughs, 
a  power  of  inquiring  into  the  craKluct  of  the  magistrates,  and  of 
applying  the  borough-revenues  to  proper  uses;  In  his  chamber- 
lain aires  or  circuits,  he  received  complaints  between  burgess  and 
bur^ss,  and  against  craftsmen  for  not  perfonning  their  work, 
or  for  charging  exorbitant  prices  for  it  He  judged  also  in 
matters  relating  to  the  public  police  within  borough,  which  is  a 
power  now  exercised  by  the  dean  of  guild.  The  powers  of  this 
officer,  and  the  duties  incumbent  on  him,  are  fiilly  explained  in  the 
Itef  camevariif  and  in  the  statutes  of  the  first  fotur  Jameses* 

39.  All  our  supreme  courts  have  seals  or  signets  proper  to  their 
severd  jurisdictions,  which  are  used  for  sealing  the  writs  or  war- 
rants  issuing  from  them.  Thus  the  High  Admiral  and  the  Com- 
missaries ot  Edinburgh  have  each  their  proper  signet.  But  when 
the  signet  is  mentioned  indefinitely,  that  of  the  session  is  com- 
*m<mly  understood ;  which  is  also  cfdled  the  Kmg^$  signet^  because 
all  the  writs  issuing  fi'om  thenee  are  made  out  in  the  Kind's  name* 
In  this  office  are  sealed  all  summonses  for  citation,  aU  letters  of 
execution  or  diligence,  or  for  the  staying  or  prohibiting  of  dili- 
gence ;  and,  generally,  whatever  passes  by  the  warrant,  either  of 
the  whole  Lords,  or  of  the  Lord  Ordinary,  whfch  requires  to  be 
executed  by  the  offkers  of  court  It  is  the  signet,  when  stamped 
on  these,  which  gives  them  authority ;  and  all  of  them  must,  be- 
fore sealing,  be  subscribed  by  the  writers,  or,  as  they  are  called  in 

ancient 

^  The  oiBce  of  High  Constable  is  hereditary  in  the  family  of  Hay,  Earl  of  Enrol. 
Fide  Lord  WoodhoiMdee^s  work.  Appendix,  No.  2. 
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ancient  statutes^ .  cfer^  of  the  s^tufi  ISSTr  (X  59J  et  $gqq.^  exc^t 
letters  of  diligence  for  exhibition  of  writings  or  other  evidence, 
which,  though  they  pass  by  the  signet,  must  be  signed  by  a  derk 
of  session  ^^*.  The  clerks  of  the  sign^  also  prepare  and  subscribe 
all  signatures  of  charters  or  other  royal  grants  which  pass  iii  ex- 
chequer* It  appears  by  the  style  of  the  brief  of  dittay  preserved 
by  Skene f  De  v.  L  voce  //ier,.that  the  justiciar  of  Scotland  had  an- 
cuently  a  seal  peculiar  to  his  own  court*  It  is  however  cert^n,  that 
criminal  indictments,  and  executcxrial  letters  issuing  from  the  justi- 
ciary, after  they,  were  signed  by  the  clerk  of  court,  passed  for  a  long 
time  by  the  signet  of  the  session*  But  that  court,  soon  after  it  had 
received  its  present  form  by  the  act  1672^  got  a  new  seal  proper 
to  itself  The  Barons  of  Exchequer  have  ^o,  by  the  act  6"^  Arm. 
constituting  that  court,  a-  proper  seal  for  all  grants,  precepts,  and 
other  process  issued  from  thence,  or  which  ought  to  pass  under 
the  seal  of  the  court  An  account  of  the  different  seals  under 
which  the  crownrgrants  ought  to  pass,  is  to  be  explained  in/r.  B.  % 
TiL  5*%9Si.et  i^^.t— Hitherto  of^supreme  judges. 
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SIR  Thomas  Craig,  Lib.  1,  Dfij^.  12.  §  14.,  is  of  opinion,  that  the 
sheriff  came  in  place  of  the  ancient  Corner  wno  appears,  by 
many  charters,  in  the  reigns  of  Robert  and  David  Bruces^  of  the 
earldoms  of  Moray,  Fife,  Stratbern,  ^.  to  have  been  a  person  who 
had  a  large  tractof  land  panted  to  him  heritably  by  the  Sovereign, 
with  Jurisdiction  annexed  to  it ;  whereas  the  word  Comes f  or  EarU 
as  it  18  now  understood,  is  a  mere  title  of  dignity*  He  conjectures, 
that  these  Comt/e^  abused  the  powers  conferred  upon  them  to  such  a 
degree,  that  the  Sovereign  was  glad  to  reaasume  the  jurisdictiott  to 
himself,  and  ki  their  place  to  appoint  sherifis  ios  the  ordinary  ad- 
ministration of  justice :  And  toe  Latin  vicecomes  and  wceoomHastus 
which  signify  sher^  and  shipes  make  this  opkiioik  probable^  He 
derives  »e  word  $herij^  &om  1^  Saocon  Grace  or  Come$^  But  Spel** 
man,  with  greater  probability,  Gl.  v.  Reve  and  Shira^.  fetches  it  ttoia 
reeotj  magistrate  or  ruler,  and  sheer^  to  cut  or  divide ;  from  whence 
the  different  districts  into  which  the  kingdom  is  divided  are  called 
$hire$ :  And  according  to  this  etymology,  sheriffs  or,  as  it  is  some- 
times pronounced  at  this  day,  diireevcy  denotes  the  magistrate  or 
judge-c»rdiaary  constituted  by  the  crown  over  a  particular  ahire  or 
county.  Yet  sometimes  the  crown  erected  smaU  tracts  of  land, 
that  made  only  parts  of  a  ^ire,  intc^  a  jurisdiction  of  sherrffehip,  the 
grantees  of  which  had  a  jurisdiction  cumulative  with  the  sheriJF  of 
the  county,  in  all  matters,  civil  or  criminal,  within  the  erected  ter- 
ritory. 

2.  The  sheriff's  jurisdietion,  both  civil  and  crim]lla^,  w»s  in  an- 
cient times  nearly  as  ample  within  his  own  district,  as  that  of  the 
session  or  justiciary  was  over  the  whole  kingdom ;  for  he  received 
in  his  court  the  fow  pleas  of  the  crown,,  when  authorised  by  the 
justiciar,  St  GuL  C  2.  ^  5. ;  and  he  was  judge  competent,  not  only 

to 

^  3y  siaf.  I.  and  2.  Geo.  IV.  r.  38.  §  17.  all  extracts  whatsoever,  and  of  course 
letters  of  diligence  amon^  the  rest^  are  appointed  to  be  signed  by  the  Extractors. 


Sheriff,  origin 
of  his  office. 


His  ancient  ju- 
risdiction. 
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^^^JLj      ^  ^  personal  actions,  but  to  declarators  of  property  in  heritage, 
^'^^'^^^^^^^      and  other  questions  of  the  greatest  importance^  Reg.  MaJ^  L.  \.C.  3. 

— C  5.  $  1.  Even  after  his  jurisdiction  became  more  limited,  it 
retained,  for  some  time  this  character  of  supreme,  that  causes  might 
ha  carried  by  appeal  from  baron-courts  to  the  sheriff,  1503,  C  95. 
And  indeed,  since  the  courts  held  by  sheriffs  were  truly  the  King's 
baron  courts,  at  whose  head  courts,  therefore^  all  the  King's  imme- 
diate vassals  were  bound  to  give  suit  and  presence^  SL  GuL  C.  2.  §  3., 
it  was  but  reasonable  that  these  should  nave  an  higher  jurisdiction 
than  the  baroa*coufts  of  subjectp^uperiors.  But  upon  laying  aside 
the  old  form  of  appeals,,  after  which  advocations  and  suspensions 
were  received  by  the  court  of  session  from  all  inferior  comts  indis* 
criminately,  the  jurisdiction  of  a  baron  was  no,  longer  considered  as 
subordinate,  to  that  of  a  sheriff 
Hisamljiiris-  3..  After  the  institution  of^the-  College  of  Justice,  sundry  civil 

diction.atpie-       causep,  which  formerly  fell  under  the  sheriff's  cognisance,  were 

gradually  appropriated  to  the  court  of  session,  on  account  either 
of  their  importance  or  their  intricacy.  But  he  judges  to  this  day, 
in  all  p^sonal  actions  upon  contract,  bond  or  obligation,  to  the 
greatest  extent,  whether  tne  suit  be  brought  against  the  debtor  him* 
self,  or  his  representatives  ;  in  actions  of  rent  and  of  forthcoming ; 
in  poindings  of  the  ground ;  and  even  in  the  adjudication  of  lands, 
when  it  proceeds  on  the  renunciation  of  the  apparent  heir  *; ,  in  all 
possessory  actions,  as  removings,  ejections,  spuil^ies,  ^c. ;  in  all 
brieves  issuing  from  the  Chancery,  as  of  inquest,  terce,  divisionfj 
tutory,  ^. ;  and,  generally,  in  all  civil  matters  which  are  not  by 
special  law  or  custom  appropriated  to  other  courts.  Sherifis,  and 
other  judges-ordinary,  are  authorised  by  1669,  C.  17.,  where  a  land- 
holder proposes  to  inclose  any  part  01  his  grounds,  to  appoint,  at 
his  suit,  a  visitation  of  the  marches  between  him  and  the  adjacent 
proprietors  ;  and  where  they  are  crooked,  or  otherwise  improper 
Por  a  fence,  to  adjudge  such  part  of  the  grounds  as  occasion  the  in- 
conveniency,  from  one  proprietor  to  the  other,  for  grounds  of 
equal  value,  so  that  the  fence  to  be  made^  according  to  wat  adjudi- 
cation, shair  be  reputed  the  common  march  for  the  future.  This 
power  is  not  limited  by  the  intendment  of  the  statute  to  small 
parcels  of  ground,  but  reaches  to  that  quantity  which  produces  the 
mconveniency,  though  it  should  amount  to  several  acres,  l^ac  ColL 
I  121.  NO.  2,  {Pew  against  Miller,  Dict.  p.  10484.)$. 

4:  The 

♦  See  in/ra^  B.  «.  Tii.  12.  §.  53; 

f  Brief  of  division  among  heirs-portioners  cannot  be  advocated  from  the  Sheriff  to 
the  Maeerif^i  Feb.  22.  1772,  Cathcart^  Dior.  p.  7668.  This  was  called  a  pleadable 
brief.  See  the  distinction  between  brieves  retourable  and  brieves  pleadable,  stated  B.  4. 
Tit.  1.  $  8. 

t  Ibid.  NO.  218,  Chalmersrtg^Xmt  Ptan  Dicr*  p.  10485  ^. 


ft 


"^  Bj  slot.  1.  and  8.  Geo,  IV.  c.  88.  §  11.,  the  direction  of  brieves  to  the  ma- 
cers,  either  in  the  first  instance,  or  by  advocation,  is  in  every  case  prohibited  $  and  a 
different  course  of  proceeding  substituted  instead  ;  xnd.  imfr.  JB.  8.  T.  8.  §  64.  But  the 
above  case  ofCatkcari  was-  beyond  the  limits  bath  of  the  old  and  new  course ;  the  ground 
of  decision  beings  that  the  brief  of  division,  as  being  essentially  distinct  from  the  brief 
for  serving  heirs,  was  exclusively  competent  to  the  '<  Sheriff  of  the  county  where  the 
lands  are  situated.'' 

'^  This  decision  seems  chiefly  to  have  proceeded  on  a  different  statute.    It  is  thus 


See  farther,  on  the  subject  of  the  text,  infn  B.  2.  t.  6.  §  4. 
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4.  The  sheriflTs  criminal  jurisdiction  long  extended  to  certain        TjbleIV,  ^ 
capital  crimes.  Thus,  he  was  competent  to  me  crime  of  witchcra^    ^  -*^    *    *- 
1563,  C.  73.,  till  all  prosecution  upon  that  crime  was  prohibited  by    His  criminal 
a  British  act,  9*  Geo.  11.  C.  5.     He  has  to  this  day  the  cognisance    jariadictiotu 
of  theft,  upon  an  action  pursued  against  the  thief  by  the  private 
party ;  in  which  crime  he  may  also  judge  by  way  of  indictment, 
thoii^  there  should  be  no  pnvate  prosecutor,  if  the  criminal  was 
taken  with  the  &ng,  t.  e.  apprehended  while  he  was  carrying  off 
the  stolen  goods.  Mack.  Crirn.  Tr.  Part  %  Tit.  19.  §  5.  * ';  and  he 
18  also  compet^it  to  murder,  though  it  be  one  of  tlie  pleas  of  the 
crown.     Mackenzie,  k.t  §2.  affirms,  that  this  part  of  the  sheriff' 
iurisdiction  is  confined  to  the  case  where  the  murderer  is  seized  red 
hand,  or  in  the  &ct ;  but  it  is  evident  from  1426,  C.  90.,  of  which  a 
posterior  act,  1491,  C.  28.  appears  to  be  a  transcript,  that  sheriffs 
might  try  murderers,   (for  slaughter  committed  of  forethought 
felony,  which  are  the  words  of  these  statutes,  is  truly  murder), 
though  they  should  have  been  laid  hold  of  ex  tntervallo,  within  ano- 
ther territory ;  with  this  only  variation  between  the  two  cases,  that 
if  the  murdierer  was  taken  ^Z^s^ais/t  ermine^  sentence  must  have 
been  executed  against  him  within  that  sun,  as  it  is  in  the  before- 
cited  acts,  or  within  nine  days,  according  to  a  posterior  act,  1695, 
CI  4.  '  3 ;  whereas  if  he  was  apprehended  ex  intervaUo^  the  sheriff 
might  do  justice  upon  him  at  any  time  within  forty  days  after  his 
being  seized  ^^.    The  sheriff  hath  also  the  cognisance  of  all  crimes 
which  ofiend  against  the  common  police  of  tne  country ;  as,  shoots 
ing  of  deer,  1551,  C.  9. ;  forestalling,  1535,  C  21. ;  destroying  of 
planting,  and  breaJcing  orchards  or  w)vecot8, 1579,  C.  84,  ^c    He 
18  vested,  notwithstanding  the  powers  conferred  on  justices  of  the 
peace  by  special  acts,  wim  a  jurisdiction  cumulative  with  theirs,  in 
all  riots  and  breaches  of  the^peace,  and  particularly  in  bloodwits  ; 
f.  e.  riots  where  blood  is  spilt,  from  wyte^  a  Saxon  vocable,  which, 
according  to  Spelman,  signifies  a  fine,  and  which  is  used  in  our  an- 
cient statutes  to  denote  blame  or  culpa^  1426,  C  75.  vers.  Gif  the 
bailies.    Mackenzie  affirms,  that  the  sheriff  cannot  fine  for  blood 
in  a  higher  sum  than  L.50  Scots,  Crim.  Tr.  Part  2.  Tit.  12.  §  8. 
But  every  judge  who  is  made  competent  to  a  crime,  has  an  implied 
power  of  inflicting  that  degree  of  punishment  which  is  adequate  to 
the  circumstances  attending  the  ofience,  where  the  punishment  is 
not  fixed  by  statute.     The  sherifi"  was  long  the  judge-ordinary  to 
whom  the  preservation  of  the  public  peace  was  committed ;  and  as 
such  was,  and  is  still,  authorised  to  apprehend  fugitives,  rebels,  and 
notorious  ofienders  against  the  peace ;  and,  if  necessary,  to  call 

VOL.  I.  V  the 


*"  It  is  now  setUed,  that  the  Sheriff  has  jurisdiction,  though  the  thief  be  *^  neither 
**  taken  with  the  fang,  nor  accused  at  instance  of  the  party  injured,  but  of  the  pro« 
curator- fiscal  alone }"  2.  Hume  6if. 

**  Bysiat.  1 1.  Geo.  I.  c.  26.  §  10.,  no  sentence  importing  a  capital,  or  any  corporal  pu« 
nishment,  if  pronounced  south  of  the  Forth,  shall  be  put  to  execution  within  less  than 
50  days,  nor,  if  north  of  the  Forth,  within  less  than  40  days.  This  enactment  was  after- 
wards so  far  modified  by  staL  S.  Geo,  11.  c.  S2«  §  2.,  which  declares  it  lawful  to  put  in 
•execution  any  sentence,  importing  any  corporal  punishment  less  than  death  or  dismem- 
bering, if  pronounced  south  of  the  Forth,  after  the  elapsing  of  8  days ;  and  if  nor|h  of 
the  Forth,  after  12  days.  But  by  §  9.,  any  Judge  of  Justiciary  is  iiuthorised,  upon 
cause  shewn,  to  stay  execution  of  such  sentence  for  SO  days. 

^  Mr  Hume  disputed  the  Sheriff's  competency  altogether  in  this  last  oase  ;  2.  Htime^ 
61«  et  seq. 
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His  head  courts 
at  the  head  bo- 
rottffhs  of  shires 
or  districts. 


Ministerial 
powers  of  the 
Sheriff. 


the  )X>8ie  comiiatus  to  his  assistance,  1426,  C.  98. ;  1592,  C.  124. ; 
1685,  C  25* 

5«  Though  by  our  most  ancient  law  no  freeholder  was  tied  to  at- 
tendimce  on  the  ordinary  ^eriff-court,  unless  he  was  lawfidly  cited, 
Q.  Attach.  C  33.  §  3. ;  yet  all  freeholders  were  bound  to  attend 
the  three  head^aurts  which  were  held  by  the  sheriff  yearly,  ibid, 
§  5.  Freeholders,  who  owed  suit  and  presence,  were  to  be  per- 
sonally present :  Those  who  owed  suit  only,  might  appear  by  tneir 
suitors  or  proxies,  if  they  were  men  qualified  for  passing  upon  an 
assize,  1540,  C  71.  These  three  head-courts  were  at  last  reduced 
to  one,  called  the  Michaelmas  head-courty  where  the  sheriff  had  ge^ 
nerally  little  other  business  till  the  act  1681,  than  to  call  over 
the  roll  of  the  freeholders,  and  pocket  up  the  fines  of  the  absents. 
But  by  the  act  20 "^  Geo.  IL  C.  50.,  intituled,  For  taUng  away  the 
tenure  of  ward^holding^  proprietors  of  land,  whether  holding  of  the 
King  or  Prince,  are  no  longer  subjected  to  a  fine  for  absence  from 
any  sheriff-court,  unless  they  be  summoned  thither  to  serve  as  a 
juryman,  or  for  some  other  lawful  purpose.  All  shires  have  a  head 
borough,  where  the  jurisdiction  is  to  be  exercised,  and  where  all 
letters  of  inhibition,  interdiction,  homing,  ^c.  are  to  be  published 
and  registered.  Some  of  the  larger  shires  are,  for  the  conveniency 
of  the  inhabitants,  subdivided  into  lesser  districts,  each  of  which 
hath  a  proper  head  borough.  Thus,  in  the  shire  of  Clydesdale, 
Lanark  is  ttie  head  borough  of  the  everward,  both  for  holding  courts, 
and  registering  diligences ;  Hamilton  is  the  head  borough  of  the 
netherward,  for  holding  courts ;  and  Kutherglen,  for  publishing 
and  registering  diligences ;  and  immemorial  custom  hath  given  a 
sanction  to  these  divisions  without  the  authority  of  statute. 

6.  Sherifis  have  not  only  iudicial  powers,  but  ministerial;  in 
«rtae  of  which,  they  were  eiployedin  ^ublUhing  our,l.w,.™d.4d. 
ing  copies  of  them  to  prelates,  barons,  and  borou^is,  before  the  art 
of  printing  was  known  in  Scotland  At  this  day,  they  return  juries 
for  the  trial  of  causes  before  the  justiciary  or  exchequer  whioi  re- 
ouire  juries  *  ^  It  is  their  duty  to  execute  all  writs  issuing  from 
tne  court  of  exchequer ;  to  levy^  for  the  King's  use,  the  escheats 
of  those  who  are  denounced  rebels,  and  the  manch  and  feu-rents, 
casualties  of  superiority,  and  other  duties  payable  to  the  crown, 
for  which  they  must  account  in  exchequer,  1663,  C.  15. ;  and,  in 
general,  to  look  after  every  matter  which  r^ards  the  crown's  in- 
terest within  their  county*  It  is  another  branch  of  their  minis- 
terial duty,  to  strike  the  dieriff-fiars  yearly  in  February  by  a  jury ; 
t.  e.  they  fix  the  prices  of  grain  of  the  growth  of  the  re^ective 
counties  for  the  preceding  crop;  which  are  to  be  accounted 
the  legal  prices  in  a  few  cases  where  they  either  cannot  be,  or,  de 
facto,  are  not  ascertained  by  covenant,  or  where  no  positive  or  pre- 
cise proof  can  be  had  of  the  true  values,  Jan.  1734,  Henderson, 
(DicT.  p.  4415.).  The  forms  of  proceeding  in  this  matter  are  pre- 
scribed 


*  SeQ  an  account  of  the  Sheriff's  criminal  jnriadiction  in  Hume,  Trial  for  Grimes, 
¥o).  i.  p.  95.  et  seq.  (2d  edi(.  vol.  ii.  p.  iS.  et  seq.) 


*  *  They  now  also  return  Juries  for  the  Jury  Court,  55.  Geo.  III.  c.  i^. ;  59.  Geo.  III. 
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scribed  by  Act  Sed.  Dec.  21.  1723*  •^.  Since  the  Union,  the 
writs  for  electing  members  of  parliament  have  been  directed  to  the 
several  sheriffs ;  which,  after  they  are  executed,  are  returned  by 
the  sheriff  to  the  crown-office  from  whence  they  issued,  with  the 
names  of  the  persons  elected  annexed  to  them,  6""  Ann.  C.  6.  §  5. 

7.  Regalities  were  feudal  rights  of  lands  granted  by  the  King  in 
liberam  regalitatem ;  so  that  regality-jurisdictions,  while  they  sub- 
sisted, were  properly  territorial,  and  attendant  on  the  lands.  The 
grantees,  thougn  commoners,  were  called  Lords  of  Regcdily^  on  ac- 
count of  the  high  and  regal  jurisdiction  implied  in  these  grants. 
Regalities  proceeded  upon  signatures  presented  in  exchequer,  which 
passed  by  the  great  seaL  No  lands  coulil  fall  under  this  jurisdic- 
tion, but  such  as  belonged  either  in  property  or  superiority  to  the 
grantee.  And  on  this  medium,  royal  palaces,  though  locally  situat- 
ed in  boroughs  of  regality,  were  adjudged  to  be  no  part  of  the  re- 
galitTy  but  of  the  royalty,  because  mey  belonged  not  to  the  lord  of 
regauty,  but  to  the  King ;  and  consequently  the  curators  of  those 
who  resided  in  these  palaces  could  not  be  legally  cited  at  the  head 
borough  of  the  regality,  but  of  the  shire,  Jan.  1 L  1662,  Lo.  Carnegy^ 
(DiCT.  p.  7909.).  Lands  subject  to  the  sheriff's  jurisdiction  are  said 
to  be  of  the  royalty ^  because  sheriff<x)urts  are  in  the  most  proper 
sense  the  King's  courts,  established  by  him  for  the  regular  and  or- 
dinary administration  of  justice  in  every  county ;  in  opposition  to 
lands  subject  to  the  special  and  extraordinary  jurisdiction  of  re- 
gality ;  see  1540,  C.  97.  It  was  singular  in  tms  high  jurisdiction, 
that  the  lord  of  regality  might  appoint  deputies,  caUed  stewards  or 
bailies^  not  only  during  pleasure  or  for  life,  but  heritable,  who  had, 
by  that  deputation,  all  the  profits  incident  to  the  jurisdiction  made 
over  in  perpetuum  to  themselves  and  their  heirs.  Mackenzie  in  Crim. 
TV.  Part  2.  Tit.  11.  §  8.,  afiirms  that  Lords  of  regality  could  not 
have  judged  in  their  own  person ;  and  it  is  certain,  that  for  above 
a  century  before  that  author's  time,  they  always  administered  justice 
by  a  bauie :  But  that  they  might  have  judged  by  themselves,  is 
taken  for  granted,  in  a  decision  observed  by  Had.  Feb.  7.  1610,  JB. 
BothweHs  (DicT.  p.  7658.),  adjudging  £hat  where  one  had  been  con- 
stituted heritable  bailie,  the  lord  of  regality  could  not  name  another 
bailie,  but  that  still  he  might  judge  m  his  own  person.  A  lord 
of  reality  had  a  chancery  proper  to  his  jurisdiction,  firom  whence 
he  might  issue  brieves  to  his  bailie,  for  the  service  of  heirs :  And 
the  service  proceeding  on  such  brief,  when  recorded  in  the  books 
of  the  regahty,  was  as  effectual  as  a  retour  on  a  brief  issuing  from 
the  King  s  chancery, 

8.  The  civil  jurisdiction  of  a  lord  of  regality  was  in  all  respcets 
equal  to  that  of  a  sheriff;  but  his  criming  was  truly  royal :  for  he 
might  have  judged  in  the  four  pleas  of  the  crown  ;  whereas  the  she- 
riff was  competent  to  none  of  them  but  murder.     It  was  even 


Title  IV. 


as 


*  See  also  acts  of  sederunti  Feb.  29.  1728.  Even  though  it  should  appear  that  the 
fiars  have  been  irregularly  struck,  persons  liable  in  payment  by  that  rule  cannot  get  re* 
Uef  by  suspension^  Fac.  Coll.  Jugusi  5.  1760,  Town  qfAberdeefiy  Dior.  p.  4415. 


*^  See  also  A^  S.  14M  Notfember  1816,  as  to  the  time  and  mode  of  striking  the  fiars 
in  the  stewartrv  of  Orkney  and  Zetland. 

Application  by  summary  complaint  against  a  sherifi,  for  the  purpose  of  obtaining 
rectification  of  the  fiars,  is  incompetent;  Fount,  and  Forbes,  Brewers  of  Edinburgh^  nth 
and  I9th  June  1712,  DiCT.  p.  7469 ;  Home,  Ith  February  1806,  Fac.  CM.  Dict.  ▼. 
SoMMAEY  Applicatiov,  Af^.  No.  2.  See  also  lOM  December  1771,  Knox  and  Co., 
Fac.  CoU.  DicT.  p.  4420,  where  an  action  of  reduction  to  the  same  effect  was  dismissed. 


Lords  of  Rega- 
lity. 


Their  ancient 
civil  and  crimi- 
nal jurisdiction. 
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Book  L         ^  ample  as  ihat  of  the  justiciary  as  to  every  crime,  except  treason, 
^  -■    ^  ~*-        Mack.  Crim.  Tr.  Part  2.  TiL  11.  §  5.,  and  in  this  one  respect  it  pre^ 

vailed  over  it,  that  where  a  criminal  was  amenable  to  a  regality,  the 
lord  might  have  repledged  or  reclaimed  him  to  his  own  court,  not 
only  from  the  sheriff,  but  from  the  justices  themselves.  He  who 
had  this  right  or  his  procurator,  appeared  before  the  court  from 
whom  he  was  to  repled^e,  and  demanded  judicially,  that  the  person 
accused^  because  he  resided  within  his  special  jurisdiction,  might  be 
sent  to  his  court  to  be  tried  there ;  and  it  behoved  him  to  give 
security  to  the  court  repledged  from,  that  he  would  administer  jus- 
tice to  him  within  a  year,  \imich  security  was  called  cuUrackj  from 
the  Gaelic  cti/,  which  signifies  back,  and  rach^  cautioner*  If  the  re^ 
pledger  neglected  to  try  the  defender  in  that  time,  he  forfeited 
right  of  holding  courts  for  a  year ;  the  first  judge  might  agiun  pi 
ceed  in  the  cause ;  and  if  the  defender  did  not  appear,  the  caution- 
er was  to  answer  for  him.  See  Q.  Attach.  C.  &  and  Skene^s  notes. 
Notwithstanding  this  right  of  reple^ng,  the^urisdiction  of  the  jus- 
ticiary or  sheriff  over  those  who  resided  within  a  regality-jurisdic- 
tion, was  not  thereby  abolished :  The  repledger  midiit  indeed,  in 
virtue  of  his  privilege,  carry  the  trial  from  their  courts  to  his  own  ; 
but  if  he  did  not  exercise  die  privilege,  it  was  not  only  lawful  to 
those  other  judges,  but  it  behoved  them  to  proceed  in  the  trial. 
Church  r^gali-  9.  All  regalities,  whether  belonmng  to  the  church  or  to  laymen, 

«^-  luui  orirfthe  same  right  of  r,|leL„g  from  the  jnsticesTbut 

it  was,  soon  afier  the  Reformation,  taken  from  chuxch-regalities. 
The  jurisdiction  itsdf  of  church-regalities  fell  regularly  to  have 
been  annexed  to  the  crown,  in  consequence  of  the  annexation  of 
church-lands,  by  1587,  C.  29.  But  most  of  the  churchmen  in  whom 
that  riffht  was  vested,  having  for  a  sum  of  money  made  over  the  exer- 
cise of  their  jurisdiction  to  laics  and  their  heirs,  who  were  by  such 
grants  constituted  heritable  bailies  of  the  regalities,  the  L^blature 
considered  those  bailieries  as  rights  of  property ;  and  therefore,  in- 
steadof  suppressing  them,  it  only  declared,  thatthe  bailies  should  not 
for  the  future  have  the  right  of  repledging  from  the  justice^re  : 
find  to  take  from  them  all  occasion  of  complaint,  they  were  allowed 
to  sit  with  the  justices,  and  to  continue  to  levy  for  their  own  use 
all  the  emoluments  arising  from  those  trials.  Sir  James  Stewart 
makes  it  a  doubt,  Ans.  v.  Advocation^  whether  even  a  laic  reality 
could  repledge  from  the  justiciary  afber  that  court  was  modelled  of 
new  by  me  act  1672. 
Stewartries.  1 0.  It  has  been  observed,  supr.  §  7.,  that  regality-deputes  were 

OflSce  of  the         sometimes  called  stewards ;  but  steward,  in  a  strict  sense,  signified 
Steward  of  Scot-    a  magistrate  appointed  by  the  King  over  special  lands  belonging  to 

himself,  having  the  same  proper  jurisdiction  with  that  of  a  regality. 
The  account  given  by  Mackenzie,  h»  t.  §  7.,  that  the  lands  which 
had  been  formerly  erected  into  earldoms  and  lordships  became 
stewartries,  afler  accruing  to  the  King  by  forfeiture,  does  not  want 
its  difiiculties,  unless  he  means  those  earldoms  that  were  granted  to 
the  ancient  Comiies ;  for  the  erection  of  lands  into  an  earldom  or 
lordship  imports  no  higher  jurisdiction  than  barony,  Jtdy  9.  17139 
jD.  Montrose^  (Dict.  p.  10919.) ;  and  it  cannot  be  affirmed,  that  a 
jurisdiction  is,  by  esdieating  to  the  King,^  made  more  ample  than  it 
was  before.  It  appears,  therefore,  more  probable,  that  it  was  the 
regalities  belonging  to  subjects,  which,  on  their  falling  to  the  crown, 
became  stewartries ;  yet  where  lands  were  expressly  erected  by  the 
King  into  a  stewartry ,  the  jurisdiction  annexed  to  them  must,  with- 

^.  out 


Of  the  Inferior  Judges  and  Courts  of  Scotland.  81 

out  doubt,  have  been  equal  to  a  regality,  whatever  the  former  juris-  Title  IV. 
diction  had  been.  Most  stewartnes  consisted  of  small  parcels  of  ^^--^v^**^ 
land,  whick  were  only  parts  of  a  county,  as  Strathern,  Monteith,&c ; 
but  the  stewartry  of  Kirkcudbright,  and  that  of  Orkney  and  Zetland, 
make  counties  by  themselves,  and  therefore  send  each  of  them  a 
representative  to  parliament.  Where  lands  fell  to  the  King,  which 
had  not  been  formerly  erected  into  a  regality,  or  which  he  did  not 
intend  should  have  regality  powers,  he  appointed  a  bailie  over  them ; 
whose  jurisdiction,  both  civil  and  criminal,  was  in  all  respects  equal 
to  that  of  a  sheriff. We  may  here  take  occasion,  from  the  iden- 
tity of  the  name,  to  add  a  few  words  concerning  the  office  of 
Steward  of  Scotland.  This  officer  was  in  ancient  times  of  the  high- 
est dignity  and  trust ;  for  he  had  not  only  the  administration  of  the 
crown-revenues,  but  the  chief  superintendence  of  all  the  affairs  of 
the  household,  and  the  privilege  of  the  first  place  in  the  army,  next 
to  the  King,  in  the  day  of  battle.  Some  antiquaries  affirm,  that  he 
liad  the  hereditary  guardianship  of  the  kingdom  in  the  Sovereign's 
absence ;  for  which  reason  he  was  called  Steward  or  stedewardj  from 
wordy  guardianship,  and  siede^  vice,  or  place.  From  this  the  royal 
house  of  Stuart  took  its  surname ;  but  the  office  was  sunk  on  their 
advancement  to  the  crown,  and  has  never  since  been  revived. 

1  !•  This  is  the  proper  place  for  explaining  the  alterations  which  Heritable  jum- 
our  law  hath  suffered  m  jurisdictions  by  the  act  frequently  before  ^^^^^  t'so  ** 
cited,  20.  Geo.  II.  C.  43,  All  heritable  jurisdictions  of  justiciary,  Geo! II. 
all  regalities  and  heritable  bailieries,  and  inferior  constabularies, 
and  aU  stewartries  and  sheriffships  of  smaller  districts,  which  were 
only  parts  of  counties,  are  by  that  act  dissolved ;  and  the  powers 
formerly  vested  in  them  are  to  be  exercised  by  such  of  the  king's 
courts  as  these  powers  would  have  belonged  to  if  the  jurisdictions 
had  never  been  granted.  All  sheriffships  and  stewartries  not  dis- 
solved by  the  statute,  u  e.  those  which  comprehend  whole  counties, 
where  they  had  been  granted  either  heritably  or  for  life,  are  re- 
sumed, and  annexed  to  the  crown.  For  the  future,  no  sheriffship 
or  stewartry  {%.  e.  no  high  sheriiO&hip  or  high  stewartry)  is  to  be 
granted,  eimer  heritably  or  for  life,  or  for  any  term  exceeding  one 
year ;  no  high  sheriff  or  steward  can  judge  personally  in  any  action 
civil  or  criminal ;  and  one  sheriff-depute  or  steward-^lepute  is  to  be 
appointed  by  the  King  in  every  shire*  or  stewartry  not  dissolved ; 
who  is  to  be  an  advocate  of  three  years  standing,  and  who  is  de- 
clared incapable  to  act  as  an  advocate  in  any  cause  that  shall  be 
brought  from  his  county.  These  deputies  are  authorised  to  name 
each  a  substihite  or  substitutes,  either  over  the  whole  shire  or  with^ 
in  such  a  particular  district  of  it  as  shall  be  mentioned  in  the  sub- 
stitution :  And  they  may  not  only  hold  stated  courts  at  their  head 
boroughs,  but  itinerant  ones,  when  and  where  they  please,  or  shall 
be  directed  by  the  King,  on  previous  notice  to  be  published  at  the 
several  churches  within  the  district  where  the  court  is  to  be  held. 
Every  deputy  must  reside  personally,  for  at  least  four  months  in  the 
year,  within  his  shire  or  stewartry ;  and,  upon  misbehaviour  in  his 
office,  may  be  deprived  by  the  court  of  session,  at  the  suit  either  of 
the  King's  advocate,  or  of  any  four  fireeholders  who  can  vote  in 
electing  members  of  parliament  for  the  county  *.    All  sheriff-de- 
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In  the  distribution  of  territory  for  the  sherifis  in  Scotland,  there  were  instances  in 
;h  one  sheriff  was  appointed  for  two  shires.  Respecting  these  a  subsequent  statute, 
Sf^o.  IL  c.  19.  $  12.,  provided,  ^  That  the  sheriff- deputes  appointed  for  the  said 

<^  shires 
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3o0k1.  ptitM  that  then  were,  or  should  be  appointed,  are  by  that  statute 

'^'•^^^^'^*^^      to  hold  their  offices  ad  vitam  out  cidpam  after  March  1756  j  till  that 

time  a  power  was  ^iven  to  the  crown  to  appoint  them  during  plea- 
«ure9  and  by  later  acts  that  power  hath  been  continued,  till  a  farther 
term  not  yet  elapsed  ^.  Because  by  art.  20.  of  the  treaty  of  Union, 
all  heritable  offices  and  jurisdictions  were  reserved  to  the  grantees 
as  rights  of  property,  the  statute  provided  that  compensation  should 
be  made,  in  respect  of  every  aissolved  jurisdiction,  to  the  per- 
sons possessed  or  them,  on  their  entering  claims  before  the  court 
of  session,  who  were  to  report  their  opinion  of  the  value  of  them 
to  the  king  and  council.  Claims  were  accordingly  entered ;  and  the 
court  sustained  all  claims  upon  grants,  though  posterior  to  tiie  acts 
1455,  C.  43.  and  44.,  prohibiting  them,  if  they  were  either  ratified  in 
parliament,  or  supported  by  possession,  Jan.  12.  1748^  Df  Douglas^ 
(DicT.  p.  7695.).  On  report  of  the  court  of  session,  the  parliament 
voted  about  L«  150,000  Sterling  to  be  given  to  the  claimants,  as  a 
compensation  for  the  loss  of  their  jurisdictions ;  see  act  of  sederunt, 
March  18.  1748.  Though  the  register-books  of  homings,  mhibi- 
tions,  ^c.  that  had  been  kept  in  the  aboli^ed  jurisdictions^  were, 
by  the  said  act  abolishing  tnem9  directed  to  be  transmitted  to  the 
general  register  at  Edinburgh ;  and  though  there  could  be  no  i e- 
cord  kept  there  for  the  future ;  yet  letters  of  diligence  were  after- 
wards frequently  executed  at  the  head  boroughs  of  those  jurisdio- 
tions  ;>^but  all  such  executions  were  prohibited  by  act  of  sederunt, 
Feb.  29.  1752. 
Principality  or  12.  Sundry  lands,  mostly  in  the  shires  of  Ayr,  Renfrew,  and  Ross, 

appanage  of^    Were  granted  by  the  crown,  at  least  as  early  as  the  reign  of  Ro- 
land.^ ^  bertllX)  for  an  appanage  or  patrimony  to  the  King's  eldest  son,  then 

called  the  Prince  ofScoUand^  and  erected  into  a  regality,  called  the 
Principality.  It  is  evident  from  the  several  acts  of  revocation  by 
pur  Kings,  that  those  lands  w^re  as  little  capable  of  alienation  as 
the  annexed  property  of  the  crown*  The  pnnce's  vassals  are  enti- 
tled to  elect^  or  be  elected  members  of  parliament  equally  with  those 
who  hold  directly  of  the  orown*  Ana  indeed,  when  there  is  not  a 
Prince  to  interpose  between  the  Sovereign  and  them,  they  hold 
inmiediately  of  the  crown,  and  were  therefore  bound  to  attend  the 
Parliament  and  the  justice^ires,  as  the  King's  freeholders^  HSOy 
C  16«  For  the  same  reason  the  principality  rents  are^  during  those 
intervals,  levied  by  the  crown's  officers,  and  applied  to  the  King^s 
use.  There  is  some  doubt,  whether  the  regality  powers  of  me 
Prince  are  extinguished  by  the  late  jurisdictionr-act ;  fot  the  ju- 
risdiction annex^  to  the  principality  is  npt  heritable,  but  per- 
sonal to  the  King's  eldest  son ;  upon  whose  accessi<Hi  to  the  cxown 
it  remains  no  longer  with  him,  than  till  the  existence  of  his  eldest 
son ;  and  the  statute,  both  by  its  rubric  and  general  strain,  is  point- 
ed 

^<  shires  shall  not  be  obliged  to  reside  four  months  in  each  of  the  said  shires,  but  that 
f<  their  residence  within  the  two  shires,  considered  as  one  district,  shall  be  deemed  8u& 
**  ficient  to  all  intents  and  purposes/' 

By  the  same  apt,  §  10.,  no  sheriff-depute,  or  steward-depute,  or  substitute,  shall  be 
steward,  chamberlain  or  commisssioner  to  any  subject  whatsoever,  or  collector  of  the 
cess,  or  shall  exercise  or  act  in  the  service,  employment,  or  office  of  any  such;  and 
this  under  the  sanction  of  an  ipso  facto  forfeiture  (^office  as  sheriff*  ^. 

*  By  Stat  29.  Geo.  II.  c.  7.  it  was  continued  for  fifteen  years  *'• 

* ''  By  the  same  act,  $  1 1  •  no  sheriiMepute  or  steward-depute  shall  be  capable  of 
being  elected  a  member  of  the  House  of  Commons. 

^*  Of  oourse,  it  is  long  since  at  an  end. 
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^  only  against  heritable  realities :  Yet  the  statutory  words,  all 
regalities^  are  unlimited,  and  so  may  be  congftrued  to  include  every 
reality  Jurisdiction^  heritable  and  personal  Hiough  the  prince 
was,  for  the  better  supporting  of  his  dignity,  and  collecting  his 
revenue,  entitled  touame  a  number  of  great  offices  ibr  his  service, 
as  advocate,  secretary,  treasurer,  Csfc ;  yet  the  jurisdiction  annexed 
to  the  principality  is  of  the  inferior  kind.  The  sentences  of  the 
Prince's  court  in  civil  matters  are  subject  to  the  review  of  the  court 
of  session,  in  the  same  manner  as  those  of  a  sheriff ;  asid  if  he  had 
a  supreme  criminal  jurisdiction,  it  must  have  been  in  virtue  of  a 
apecialgrant  of  justiciary. 

IS.  l^e  Romans  had  an  officer  called  Irenarcka^  who  is  defined, 
A  magistrate  constituted  for  preserving  the  public  peace  within 
the  territory  to  which  he  is  named,  /#•  tmic.  C  De  iren.  In  Eng- 
land, justices  of  the  peace  were  appointed  by  the  crown  as  early  as 
the  second  year  of  Edward  III.  We  had  no  such  officers  in  Scot- 
land till  1609,  by  the  7th  act  of  which  year  the  King  was  authori- 
sed to  name  commissioners  for  each  county,  for  binding  over  disor- 
derly persons  to  their  appearance  before  the  justiciary  or  privy 
councU ;  but  their  powers  have  been  since  much  enlarged.  They 
are,  by  1617,  C  8.,  and  1661,  C  38.,  directed  to  judge  in  riots,  and 
breaches  of  the  peace ;  to  give  order  for  repairing  high  way  s^  aiad 
punish  those  who  straiten  them  ;  and  to  execute  the  laws  against 
h^gars,  vagrants,  swearers,  drunkards,  and  other  disorderly  persons. 
They  have  also  authority  to  punish  the  destroyers  of  green  wood^ 
slayers  of  fish  in  forbiddeh  times,  and  other  offenders  against  sun- 
dry penal  laws  ;  but  they  cannot  try  offences  of  this  last  kind 
without  a  special  commission  from  the  crown.  They  may  compel 
servants  and  day-labourers  to  serve  for  a  reasonable  hire,  under  the 
pain  of  imprisotiment®^,  and  condemn  their  masters  or  employers 
to  pay  their  wages  ;  upon  which  debts,  not  only  the  debtors,  but 
their  representatives,  may  be  sued  before  them.  This  is  the  only 
point  of  jurisdiction  properly  civil  that  is  conferred  on  them  by 
statute'  ^.  And  even  that  seems  to  be  granted  to  them,  not  so  mucn 
as  a  branch  of  civil  jurisdiction,  as  because  it  is  a  power  necessary 
for  supporting  their  character,  as  guardians  of  the  public  peace ; 
for  which  reason  it  would  seem  that  their  judicial  powers  in  civil 
causes  ought  not  to  be  stretched  beyond  the  letter  of  the  statute, 
Dec  15.  1710,  Forsythy  (Djct.  p.  7596.) ;  Fac.  Colk  il  170,  {Bar^ 
lay^  DicT.  p.  761 1)  *  '  • .  The  justices  can  also  fix  the  rates  of  har- 
vest-fees and  craftsmen's  work^^,  and  appoint  overseers  in  each 

parish 

•  See  also  Fac.  Coll.  Feb.  10.  1756,  Fergus,  Dicr.  p.  7610;  June  15. 1790,  Robertson, 
DiGT.p.  7625.  By  stat.  35.  Geo.  111.  c.  123.  June  26. 1795,  a  civil  jurisdiction  is  con- 
ferred upon  the  justices,  in  causes  where  the  debt  or  demand  does  not  exceed  L.  40 
Scots,  exclusive  of  costs.  This  statute  was  declared  to  continue  till  the  end  of  the 
session  of  parliament  ensuing  the.  term  of  five  years  from  June  1.  1795.  It  was  ren- 
dered perpetual  by  39.  and  40.  Geo.  III.  c.  46.,  May  80.  1800.  By  this  statute  seve- 
ral 

'^  By  Stat.  53.  Geo.  III.  e.  40.  the  Justices'  powers  in  this  respect  are  taken  away ; 
so  much  of  the  acts  1617,  c.  8.,  and  1661,  c.  38.,  *<  or  of  any  other  act  of  Parliament  in 
^  finrce  in  Scotland,  as  authorises  and  empowers  any  Justices  of  the  Peace,  or  Magis- 
**  trates  of  cities  and  borouahs,  to  rate  wages,  or  fecprices  of  work  for  artificei^  la- 
**  bourers,  and  craftsmen,'' being  thereby  repealed.  The  jurisdiction  of  the  Justices, 
baivever,  in  questions  of  wages  between  master  and  servanti  arising  out  of  voluntary 
contract,  still  remains ;  !•  Hutcheson,  p.  1 16.-1 18  j  Tait^  p.  178. 

^^  Inveterate  usage  has  conferred  on  the  Justices  another  point  of  civil  jurisdiction ; 

for  they  dlso  judge  in  questions  of  aliment  to  natural  children ;  1.  Hutcheson,  /?.  1 1 5 ; 

UnV,  ut  supra. 

9 1  Vid.  anteay  tit.  2.  §  30. 
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Book  L         parish  within  the  county  for  applying  properly  the  sums  destined 
^^■V*^       to  the  poor.    By  the  last  of  the  before- mentioned  acts,  1661,  they 

may  appoint  collectors  for  levying  the  fines  imposed  by  the  court, 
at  wbo«e  suit  letters  of  horning  are  authorised  to  pass  on  the 
decrees  imposing  them'  '•  These  fines,  after  deducting  the  charges 
of  the  courts  were,  by  the  aforesaid  act  1661,  to  be  applied,  partly 
to  £he  informers  and  prosecutors,  and  partly  to  pious  uses.  But 
by  the  present  oath  defdeli  to  be  taken  by  them,  which,  since  the 
Union,  runs  in  the  same  ^tvle  as  the  £ngiish,  all  the  fines,  except 
those  which  are  to  be  applied  for  the  use  of  the  court,  are  to  be 
brought  into  exchequer. 
Their  praent  14.  By  1669,  C.  16.;  1670,  C.  9. ;  1686,  C.  8.,  justices  of  the 

-jiirbfisiion.         peace  are  vested  with  more  ample  powers  in  regulating  highways, 

bridges,  and  ferries,  and  in  determining  questions  concerning  them. 
They  are  authorised  to  call  out  the  tenants,  with  their  cottars  and 
servants'^, to  perform  six  days'  work  yearly,  with  their  horses, carts, 
or  sleds,  and  proper  tools,  for  upholding  the  highways;  which 
must  be  twenty  feet  broad  at  least,  without  including  the  ditch 
<on  either  side ;  and  they  may,  in  conjunction  with  the  landholders, 
assess  the  shire  in  the  sums  necessary  for  that  purpose,  or  for  build- 
ing 

Tal  new  notations  were  nitroduoed.  In  particular,  the  amount  of  the  debt  thus  cog- 
•nigable  by  the  joetices  is  raised  <to  L.  5  Sterling  ^  ^. 

^  *  In  these  smdl  debt  courts,  the  Justices  are  entitled  to  try  and  determine  ^  all 
"^  ^causes  and  oompAaints  brought  before  them  concerning  die  recovery  of  debts,  or  the 
*^  makinff  eflTectuiu  any  demand  ;  provided  alwavs,  that  the  debt  or  demand  shall  not 
^  exceed  the  value  of  Li.  5  Sterling,  exclusive  of  costs  f  39.  and  40.  Geo*  IIL  r,  46. 
1$  2. ;  under  the  following  exceptions,  viz.  1  •  "  Any  debt  for  rent,  upon  a  tack,  or  lease 
'^^  or  real  contract,  where  the  title  of  any  lands,  tenements,  or  hereditaments,  can  or 
<*  may  come  to  be  brought  in  ouestion  *.  2,  Any  debt  that  <<  may  arise  upon  or  con- 
*<<  ceming  the  validity  of  Any  will,  testament,  or  contract  of  marriage :"  <<3.  Any  debt  for 
'<<  any  monejr  or  thing  won  at,  or  by  means  of  any  horse-race,  cock-match,  or  anjr  kuad 
<<  of  gaming  or  play :''  4.  **  Any  debt  or  demand  for,  or  an  account  of  any  spirituous 
*<<  <liqttors  f  ibid.  §  SO. 

It  has  accordingly  been  found  competent  to  award  damages,  not  exceeding  L.  5, 

g^nst  a  messenger  for  nroiessional  misconduct;  Tumbull^  14. Feb.  1801,  Fac.  Coll. 
iGT.  V.  Juriidict.  App.  Vo.  9. ;  also  to  judge  in  an  action,  where  the  liability  of  the 
defender  seemed  to  rest  on  the  iact  of  hts  having  incurred  representation,  and  sub- 
jected himself  to  the  debts  of  a  deceased  party  \  Johnston^  19M  Jan.  1808,  Fac.  QM. 
Dicr.  p.  7634. 

The  decree  of  the  Justices  is  subject  neither  to  *<  advocation,  nor  to  any  suspension, 
^<  appeal,  or  other  stay  of  execution  i**  but  it  may  be  reduced  <*  on  the  ground  or  alleged 
*<  iniquity  or  oppression ;"  the  pursuer  bringing  his  action  within  one  year  from  its 
date^  and  finding  caution  *<  for  pajrment  of  such  expenses  as  may  be  awarded  against 
«  him  ;'*  39.  and  40.  G^.  III.  c.  46.  §  13.  The  •«  iniquity,''  here  declared  to  be  a 
stifRcient  ground  for  reduction,  has  not  been  taken  in  its  ordinary  technical  sense,  as 
afterwards  explained,  {B.  4.  tit.  2.  $  41.,)  in  reference  to  the  process  of  review  in  the 
case  of  other  courts ;  -but  has  been  regarded  rather  as  synonymous  with  *<  oppres- 
'<  sion.''  Accordingly,  in  the  case  of  Johnston  (supra  J,  the  court  held,  <<  that  unless 
*<  the  most  apparent  iniquity  has  been  done,  in  the  execution  of  the  small  debt  act,  by 
'<  the  Justices  appointed  to  carry  it  into  execution,  no  appeal  from  their  sentence 
**  should  be  received ;''  and  again,  in  a  later  case,  that  decree  under  the  small  debt  act 
is  •<  not  liable  to  reduction,  unless  maha  animus  in  the  Justices  be  alleged ;"  &m- 
pillf  I9th  Jan.  1810,  Fac.  Colt. 

See  an  abstract  of  the  last  small  debt  act.  Appendix,  NO.  VIII. 

^'  As  to  the  execution  competent  upon  decrees  of  the  Justices  generally,  see  infra^ 
B.  4.  /.  3.  §  16. 

*^  The  acts  have  been  found  to  comprehend  all  classes  of  inhabitants  within  bnrgb, 
**-householders,  merchants,  tradesmen,  &c.  TVustees  of  Perth  and  Q^ensferry  Ticm- 
pike  V.  Magistrates  ofPerth^  \st  Feb.  1757,  affirmed  on  appeal  lOM  April  1757,  Fac. 
Coll.  DiCT.  p.  13166;  Trustees  of  Gla^ow  Turnpike  v.  inhabitants  rf  Paisley^  11 M 
Jan.  1758,  Fac.  CoU.  Dict.  p.  13170: — nay,  even  ''apprentices  to  artificers  in  a 
<'  town,''  Mackai/f  4^.  27 th  Nov.  1807,  Fac.  Coll.  Dict.  v.  Apprentice,  App.  NO.  2. : 
—and  fishers,  or  those  who  were  boatmen,  or  sailors  in  the  passage  boats,''  but  secus 
*<  as  to  those  sailors  who  went  upon  foreign  voyages,  or  voyages  coastways;"  Falc. 
Hamilton  v.  Inhabitants  of  Kirkcaldy^  24th  Jtdy  1750,  Dict.  p,  13159. 
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iDg  or  repairing  bridgesi  or  the  passages  at  public  ferries,  not  e:&- 
ceeding  10s.  itpon  every  L.  100  Scots  of  valued  rent ;  and  where 
the  eourse  of  an  highway  is  to  be  akered,  they  have  power  to  apply 
part  of  the  sum  so  levied,  to  compensate  the  loss  of  the  proprietor 
throng  whose  grounds  the  new  road  is  to  be  carried.  But  the  com- 
missioners of  supply  were  joined  with  the  justices  in  that  branch  of 
their  jurisdiction,  by  1686,  C  6« ;  audit  is  now  enacted,  by  5^  Geo.  I. 
C.  30.,  that  their  joint  meeting  shall  be  held  yearly  on  the  third 
Tuesday  of  May  •,  for  the  purposes  of  the  statute,  with  a  power  of 
adjmirnment  j  and  that  the  tenants,  cottars,  ^c.  within  the  coimty, 
shall  be  obliged  to  work  upon  the  roads  three  days  every  year  be- 
tme  the  end  of  June,  seed-time  excepted,  and  three  days  after  har- 
veaL  Justices  are  also  authorised,  by  1707,  C.  13.,  to  judge  in  the 
hwB  for  preserving  the  game ;  which  powers  are  continued  with 
them  by  a  British  act,  34''  Geo.  11.  C.  84,  &fc. 

15.  To  prevent  justices  of  the  peace  from  encroaching  on  the 
jurisdiction  of  other  courts,  whose  powers  are  all  reserved  entire 
by  the  act  1661,  no  person  can  be  cited  before  them  till  fifteen  days 
are  elapsed  after  committing  the  offence  for  which  he  is  to  be  tried ; 
within  which  Ume  any  judge  competent  may  have  an  opportunity 
to  exercise  his  jurisdiction.  They  are  specially  directed  by  that 
statute  to  meet  four  times  in  the  year  at  the  county-town'  %  on  the 
first  Tuesdays  of  May,  August,  and  March,  and  the  last  Tuesday 
of  October,  with  power  to  continue  or  adjourn  these  quarterly 
meettngs  to  any  otner  day  or  place  they  shall  judge  proper.  But 
they  have  always  held  courts  upon  particular  causes  at  any  time 
and  in  any  place  within  the  county,  though  not  by  way  of  ad- 
jonmment  of  the  quarter*sesstons.  In  those  quarterly  meetings 
they  have  power,  in  the  general  case,  of  reviewmg  the  sentences 
pronounced  at  their  intermediate  meetings  which  are  called  special 
or  common  tesmm.  As  the  judicial  powers  of  justices  relate  chiefly  to 
ofiences  against  the  peace,  which  in  their  nature  require  dispatch, 
their  forms  of  proceeding  are  more  simple  and  summary  than  those 
observed  in  courts  which  are  vested  with  a  proper  civil  jurisdiction  '  ^. 
Where  a  county  is  of  great  extent,  the  justices  sometimes  divide  it 
into  smaller  districts,  for  the  conveniency  of  the  inhabitants ;  but 
as  that  voluntary  division  cannot  cut  off  any  part  of  the  legal  juris- 
diction vested  in  the  justices,  those  of  one  district  may  judge  the 
inhabitants  of  another,  and  hold  their  courts  in  any  part  of  the 
shire,  Br.  8.  {FuUerton^  Dict.  p.  7501.). 

16.  Constables  are  the  proper  officers  for  executing  the  orders  of 
the  justices  of  the  peace.    They  are  appointed  by  them  in  their 

▼oi^  r.  Y  quarter- 

*  Bf  1 1.  Geo.  111.  c.  5S.  it  k  enacted,  That  instead  of  the  meeting  appointed  by  the 
act  5,  Geo.  I.  c.  SO.,  there  shall  be  two  general  meeting  yearly  of  the  justices  of  the 
peace  and  commisskmers  of  supply^  for  the  botiness  of  the  high* ways ;  the  first  upon 
the  same  day  that  the  commissioners  of  supply  shall  be  directed  by  the  land-tax  act  to 
assemble  for  the  purpose  of  assessing  the  land-tax,  and  the  second  upon  the  same  day 
that  the  freeholders  shall  assemble  at  their  Michaefanas  head-coort.  See  Hutcheson's 
Treatise  on  the  Offices  of  Justice  of  the  Peace,  &c. 

*  '  The  stahde  says  nothing  as  to  these  meetings  being  held  ^*  at  the  county  town/' 
There  is,  however,  a  decided  oaset  where  the  Court  ^  found,  that  the  head  burgh  of 
**  the  shire  is  the  place  where  the  Justices  of  the  Peace  ought  to  hold  their  Quarterly 
«  Coarto  or  Sessions;*'  KM.  Earl  qfRome^  4-r.  SOih  June  1741,  Dict.  p.  7G03. 

^^  On  the  assumption  that  the  proceedings  themsdves  have  been  regular,  it  is.  not 
essential  that  die  record  befall,  provided  it  be  intelligible;  Brqa^ardf  I4ttk  Nao.  1807, 
Fac.  ColL  DfCT.  v,  Jubisoiction,  Aj^.  NO.  16.  With  regard,  mdeed,  to  proceedings 
belbre  the  small  debt  courts,  the  statute  contains  an  express  proviso,  diat  no  <*  plead- 
«  inga,  or  minutes,  or  evidence,  be  taken  down  in  writing,  or  be  entered  upon  any 
«  reoord.;"  39.  and  40.  Geo,  III.  c,  46.  §  6. 


TinE  IV. 


Their  sessiona 
or  times  of 
meeting. 


Constables  are 
their  officers. 


86 


An  Institute  of  the  Law  of  Scotland^ 


Book  I. 


Their  extrajudi- 
cial powers. 
Magistrates 
bound  to  exe- 
cute their  war- 
rants. 


Powers  of  the 
justices  of  Scot 
land  the  same 
with  those  of 
England. 


quarter^essions,  two  at  least  for  every  parish;  and  in  royal  boroughs 
the  magistrates  are  to  name  them  every  six  months,  1661,  C.  38., 
under  the  head  Constable.  It  is  their  duty  to  apprehend  offenders 
against  the  peace,  vagrants,  frequenters  of  disorderly  houses,  and 
such  as  can  give  no  account  of  themselves,  and  carry  them  to  the 
next  justice ;  to  suppress  riots,  with  the  assistance  of  the  neigh- 
bourhood, and  apprehend  the  rioters ;  but  after  the  riot  is  over,  no 
constable  is  authorised  to  lay  hold  of  any  person  concerned  in  it, 
unless  one  has  been  dangerously  wounded  in  the  fray. 

17.  The  powers  of  the  justices  are  sometimes  executed  out  of 
court  Thus,  by  a  warrant  directed  to  a  constable,  a  single  justice 
of  the  peace  can  order  suspected  houses  to  be  searched,  and  sus- 
pected persons  to  be  brought  before  him,  in  order  to  their  exami* 
nation,  or  to  bind  them  to  the  peace.  He  can  also,  out  of  court, 
imprison  offenders  by  warrants  of  commitment,  directed  to  a  jailor, 
for  receiving  and  detaining  them  in  prison,  till  they  be  set  free  by 
the  course  of  law.  And  though,  for  securing  personal  liberty,  there 
can  be  no  imprisonment  in  order  to  trial,  without  a  written  war- 
rant proceeding  on  a  signed  information,  1701,  C  6.,  inferior  ma- 
gistrates are  allowed  to  imprison  for  slighter  offences  without  that 
solemnity  ;  the  prisoner  having,  in  all  cases,  relief  by  offering  bail, 
or  demanding  a  trial.  It  is  customary,  in  breaches  of  the  peace, 
for  the  justices,  sheriffs,  or  other  magistrates,  who  are  intrusted  with 
the  preservation  of  it,  to  imprison  the  offenders  ex  incontinenliy  or 
summarily,  not  merely  for  quelling  the  riot,  but  for  punishment,  if 
any  one  engaged  in  it  hath  been  mortally  wounded.  Vet  such  sum- 
mary warrants  ought  not  to  be  granted  ex  intervaHo^  where  there 
happened  nothing  but  dry  blows,  and  nobody  hurt ;  for  summary 
warrants  are  extraordinary  remedies ;  and  a  civil  action  for  damages 
^pears  in  this  last  case  to  be  sufficient  for ,  every  good  purpose. 
One  ought  not  to  be  fined  by  a  justice  for  refusing  to  give  security 
for  his  good  behaviour,  for  that  is  not  always  in  a  person's  power, 
Nov.  9.  1710,  Just,  of  the  shire  of  Wigtounj  (Dict.  p.  7595.)  :  but 
he  may  be  imprisoned,  for  that  may  be  necessary  for  preserving  the 
peace.  All  magistrates  of  boroughs  are  enjoined  to  receive  into 
their  prisons  those  who  shall  be  sent  to  them  by  a  warrant  of  the 
justices  ;  but  the  justices  must  relieve  the  magistrates  from  the  ex-* 
pence  of  maintaining  the  prisoner  j  and  they  are  empowered,  by 
the  foresaid  act  1661,  to  assess,  at  their  quarter-sessions,  every 
parish  within  the  shire  in  the  sums  necessary  for  that  purpose. 
Where  sheriffs  or  ocher  magistrates  failed  in  their  duty,  the  justices 
were,  by  the  same  act,  required  to  inform  against  them  to  the 
privy  council :  And  they  are,  since  the  Union,  directed  to  make 
presentments  in  their  quarter-sessions  against  delinquents,  in  order 
to  their  trial  before  the  circuit-court,  8^  Ann.  C.  16. 

18.  Justices  of  the  peace,  over  and  above  the  powers  committed 
to  them  by  the  laws  of  Scotland,  may,  by  a  British  act,  &"  Ann.  C.  6., 
exercise  all  powers  pertaining  to  the  office  of  a  justice  by  the  laws  of 
England,  in  relation  to  the  peace.  From  that  time,  the  commis*- 
sions  of  the  peace  by  the  crown  for  both  parts  of  the  united  king* 
dom  have  run  in  the  same  style.  By  these,  power  is  given  to  the 
justices  to  determine  in  all  capital  crimes,  felonies, and  several  others 
specially  expressed,  with  this  limitation  subjoined,  of  which  ihejus^ 
tices  of  peace  may  la:wfully  inquire.  Sir  M.  Hale,  Plac.  Cor.  Part  2. 
C  7.^  makes  two  exceptions  from  the  general  rule,  that  justices  of 
peace  are  competent  to  felonies :  Jirst^  That  those  felonies  which  are 
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V  ^l;atute  appropriated  to  other  courts,  as  murder  in  the  King's 
P^letc^^  forgery,  embezzling  records,  ^.  fall  in  no  case  under  their 
^^^ni fiance;  2dlyj  That  engrossing,  peijury,  and  several  other 
.  Il^^rn^^fi,  are  by  special  statute  to  be  judged  by  the  justices,  only  in 
fj^i  r  ^piarter^$emons.  All  commissions  of  the  peace  have  a  proviso, 
J^^ti  in  cases  of  difficulty  the  justices  shall  respite  judgment,  till 
jj^^  ol*  the  King's  judges  be  present ;  which,  when  applied  to  the 
^Ij  of  Scotland,  must  be  understood  of  a  Lord  of  Justiciary  :  But 
tu^^^^  have  been  few  instances  where  Scottish  justices  have  adven- 
ac^^^   to  exercise  such  extensive  jurisdiction.     By  a  clause  in  the 

Ann.  trials  before  the  Scottish  justices  are  still  to  be  pro- 
in,  according  to  the  forms  which  had  been  before  observed 
^^crtland.     Upon  this  head,  three  justices  were  found  necessary 
yj^^lce  a  quorum,  agreeably  to  the  act  1661,  though  two  are  suf- 
*^£r\t  by  the  English  law,  because  the  number  constituting  a  quo- 
"Wta   appeared  to  be  a  pointy  of  form,  JBr.  8.   [Fullerton^  Dict. 
p.  7501.).     But  it  was  afterwards  adjudged,  that  we  were  to  be  go- 
verned in  that  point  by  the  English  law,  or  rather  by  the  present 
style  of  our  commissions,  by  which  two  or  more  may  sit  as  a  court, 
Dee.  1730,  Reid,  (Dict.  p.  7636.)  ^\ 

19.  Scottish  justices  had  formerly  no  cognisance  in  revenue  mat- 
ters; but  by  the  treaty  of  Union,  art.  18.,  it  was  declared,  that  the 
laws  of  excise  should  from  thenceforth  be  the  same  in  Scotland 
86  in  England.     Hence,  because  by  several  acts  passed  in  England 
before  the  Union,  justices  were  made  final  judges  in  many  frauds 
and  concealments  relating  to  the  excise,  the  court  of  session  have 
refused  to  review  such  sentences  on  alleged  nullities,  Jan.  25. 1710, 
JPaterson^  (Dict.  p.  7594.)  *  *•     In  some  British  acts  relative  to  the 
excise,  the  judgment  of  any  two  justices  is  final,  without  appeal  to 
any  other  court,  6.  Geo.  L  C.  21.  §  20,  21. ;  but  generally  an  ap^ 
peal  lies  from  them  to  the  quarter-sessions,  whose  judgment  is  de- 
clared final,  9.  Ann.  C.  11.  §  36. ;  12.  Ann.  sess.  1.  C.  2.  §  37,  '^c. 
The  more  efiectually  to  prevent  ttie  frequent  firauds  committed  a- 
gainst  the  revenue,  the  justices  are  authorised,  in  special  cases,  to 
inflict  penalties  upon  the  evidence  of  one  or  more  credible  witries*- 
ses,  11.  &  12.  Gul.  III.  C.  15.  §  6.,  and  even  in  absence  of  the 
party,  provided  he  have  been  summoned,  said  9.  Ann.  C.  1 1.  §  36. 
No  commissioner  of  excise,  or  brewer,  can  act  as  a  justice  in  matters 
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^^  In  an  advocation,  on  the  ground  that  decree  had  been  pronounced  by  a  single 
jiitdce,  the  court  remitted  with  this  instruction,  that  the  cause  should  be  judged  by 
two  or  more  justices ;  Mackay^  lO/A  July  1760,  Fac.  Coll.  Dict.  p.  76S7.  But  in  Kilk. 
IHfVtBOody^  22d  Nov.  1748,  Dict.  p.  7636,  it  was  doubted  by  some  of  the  judges,  whe- 
ther in  cases  between  master  and  servant  decree  might  not  be  pronounced,  as  in  Eng- 
land, by  a  single  justice.  In  applications  against  debtors  as  in  mcditatione  Juga^ 
Barrawfieldy  June  1727,  Dict.  p.  8549, — in  lawborrows,  and  generally  in  all  process 
connected  with  the  preservation  of  the  peace,  Tait^  p.  173,  181,  4*^.,— one  justice  is 
competent  to  act*  He  can  also  precognosce  witnesses  in  criminal  cases,  and  commit 
the  accused  to  jail  for  farther  elamination,  or  until  liberated  in  course  of  law.  By 
special  statute, — as  for  instance  under  the  vagrant,  pawnbrokers,  and  militia  acts,— 
various  powers,  both  judicial  and  ministerial,  are  conferred  upon  single  justices.  Other 
iDstances  of  powers  competent  to  a  single  justice  ^^  out  of  court"  are  noticed  in  the 
text,  mpr.  $  17.  Even  in  those  matters,  which  can  be  decided  only  in  court,  though 
two  or  more  justices  are  by  law  required  for  constituting  such  court,  and  for  pro- 
noancing  sentence  and  judgment,  it  has  been  said,  that  "  incidental  orders  or  war- 
<«  rants  are  usuallvaigned  only  by  one;"  Tait^  p.  278.  But  it  is,  with  some,  a  subjeict 
of  serious  doubt,  how  far,  in  strict  law,  a  single  justice  can  act  in  this  last  class  of  cases, 
even  incidentally.  , 

9  •   Vid.  mpr,  tit,  2.  $  7. 
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^pQ%h        ofeyutisef  15.  Cat.IL  d  11.  %  8^.    Juatiees  are  also  anthcmsed 
V^^v^^      »ince  the  Umon  to  judge  in  offences  against  the  rules  prescribed  to 

the  raisers  of  hemp  and  flax^  and  to  the  manu&cturers  and  bleach* 
ers  of  linen  doth^  13.  Oeo.  I.  C  26*  4f^. ;  see  also  34.  6eo^  IL 
C44. 
BorottglM.;  ^*  A  borough  may  be  defined  a  corporate  bod  j,  erected  by  the 

Sovereign!  and  made  up  of  the  inhabitants  ^^  of  a  determumte  tract 
of  ground^  with  jurisdiction  annexed  to  it  Boroughs  ware  erected 
by  the  Sovereign,  either  to  be  holden  of  himsdif,  cmt  in  favour  of 
«xbjects  who  enjoyed  the  property  or  superiority  of  the  lands  con* 
tained  in  the  charter,  to  be  holden  of  those  subjects*  From  thia 
difference  arises  the  common  division  of  boroughs  into  boioi^is^ 
royal,  whidi  in  the  general  case  hold  immediately  of  the  crown, 
BorottghiToya].    ^^  hase  a  right  to  be  represented  in  parliament ;  and  boroughs  of 

reality  or  barony,  holding  of  the  lord  of  reality  or  baron ;  of  which 

last ^d.  infi\  $  30.     All  royal  boroughs  havepower,  by  th^  char* 

teri  of  erection,  to  choose  annually  such  omce-bearers  or  magis* 

trates  as  are  specified  in  the  grant ;  most  firequently  a  provost,  boi-^ 

lies>  dean  of  guild,  and  treasurer,  together  with  a  common  coun« 

cil.     The  manner  of  this  election  was  regulated  by  a  general  law» 

1469,  C  30. ;  but  for  a  long  time  past,  every  borough  haa  had  a 

aet  or  oonstitution  proper  to  itself,  according  to  whica  the  magis** 

trates  and  common  council  are  elected. 

JurisdicUon  of         ^l*  Magistrates  of  boroughs,  though  not  royal,  have  the  cogni-^ 

the  magistrates      sance  of  diebts,  and  questions  of  possession  between  the  inhabitants  ; 

^^^        *        and  it  is  the  general  opinion,  that  royal  boroughs  have  as  extensive 

roug  8.  ^  ^^^  jurisdiction  within  the  borough,  as  the  sheriff  hath  in  his  ter«^ 

ritory.  By  special  statute,  1644,  C.  35*,  revived  by  1663,  CL  6.,  the 
provost  and  bailies  of  royal  boroughs  have  power  to  value  and  sdl- 
ruinous  houses  to  the  highest  ofibrer,  where  the  proprietors  refiise  to 
rebuild  or  repair  thenu  In  criminal  matters  they  had  anciently  the 
same  privilege  as  realities,  of  repledgiog  firom  the  justidary  or  she- 
riff, for  which  see  Leg.  Burg.  C.  61. ;  1488,  C.  I. ;  and  they  had 
hy  special  statute,  14^,  C.  75m  the  cognisance  of  reckless  or  unde<- 
^igif  ed  fire  raising :  But  their  criminal  jurisdiction  hath  been  mucb 
abridged  by  our  latter  usage.  They  are  still  competent  to  petty 
riots ;  but  they  never  had  jurisdiction  in  bloodwits,  unless  their 
grants  carried  an  ex^press  right  of  aherifiship,  regality  or  barony^ 

Leg. 

*  The  Lords  found.  That  josticea  of  tbe  peace  bad  so  jarifldiction  in  a  complaint 
aeatnst  a  ctistombouse  oflScer  for  an  improper  seizure;  Kilk.  Jtify  17.  1747,  Samsqyf 
DicT.  p.  7590  ^^  ;  and  that  they  bad  no  power  to  grant  warrant  for  arrestment  on  ex-- 
cise  decrees;  ibid.  July  SO.  1747,  CaldwaU^  DiCT.  p.  7603  i^'^'. 

: 2 

^'  "  It  is  true,  where  the  act  of  seizure  is  attended  with  a  riot,  the  Justices  of  the 
<*  Peace,  as  judges  in  riots,  maj  cognosce  upon  the  riot^  and  it  will  be  no  defence  that 
<'  the  person  complained  on  was  an  officer  making  a  seizure ;"  Kilk.  ibid. 

*  ^^  Neither,  in  excise  matters,  can  thqr  issue  warrani  for  poinding ;  the  statntes,  mi- 
der  which  this  part  of  their  jurisdiction  arises,  directing  reoorery  to  be  made  only  by 
^<  distress i*  Im4  Advocate  v.  FbrgassSf  Wth  Fsbruary  IS II,  in  Justidary,  Ar.  CoU. 
App.  NO^L 

10 1  Every  mere  inhabitant  of  a  burgh  is  not  a  member  of  the  corporate  body :  be 
mnet  likewise  be  daly  admitted  burgess ;  and,  indeed,  such  admission  constitutes  one  a 
member  of  the  burgh  corporation,  whether  he  actually  dwell  within  the  bni^h  or  not. 
^  Tliere  are  three  sorts  of  bui^gjesses,^  according  to  Kilkerran ;  <*  burgesses,  in  sua 
<^  arte^  who  are  members  of  one  or  other  of  the  corporations ;  burgesses,  who  are 
uild-brc^hers ;  and  a  third  sort,  who  are  simph^  bargesses,  and  neither  guild-bro- 
1698,  nor  members  of  any  eorporation  i^  Kim*  Hog^  Kth  January  1743,  Dict. 
p.  1928. 
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Leg.  Bvrg.  C  19.  and  Skene^s  notes;  v4iich  special  right  hath  been 
granted  to  Edinburgh,  Stirling,  Perth,  and  some  other  royal  bo- 
roughs* And  indeed,  when  a  royal  borough  is  entitled  to  any  of 
these,  it  contimies  to  enjoy  a  jurisdiction,  not  only  civil,  but  crimi- 
nal, as  ample  as  sheriffs  now  have,  or  as  barons  or  lords  of  regality 
formerly  had  ;  for  by  the  act  20.  Oeo.  IL  k\l  jurisdictions  and  pn- 
vil^es  vested  in  any  royal  borough  are  reserved  in  their  full  ex- 
tent But  this  Jurisdiction  is  only  cumulative  with,  not  esiclusive 
o^  that  of  the  sneriff :  For  sheri£&  have  also  the  cognisance  of  all 
questions  arising  within  the  bounds  of  the  erected  lands,  except 
such  as  are  more  diosdy  connected  witihi  the  public  order  or  police 
of  the  borou^  9  in  which,  if  the  sheriff,  who  may  possibly  be  u 
stranger  to  its  condition,  were  allowed  to  judge,  the  aaministration 
of  the  magistrates  might  be  embarrassed,  and  their  plans  for  the 
public  interest  defeated  ' "'.  Hie  magistrates  of  some  boroughs 
are  by  their  charter  constituted  justices  of  peace  within  the  bounds 
of  their  erection,  in  which  case  they  have  also  a  cumulative  juris- 
diction with  the  county-justices  **'.  Since  the  Union,  the  eldest 
magistrate  of  every  royal  borou^  is  named  of  course  in  all  the  com- 
missions of  the  peace. 

22.  Though  tne  jurisdiction  of  royal  boroughs  may  be  exercised 
by  the  provost  as  chief  magistrate,  it  is  generally  a  bailie  who  sits 
as  judge :  But  in  matters  of  police,  or  of  common  concernment  to 
ike  community,  the  magistrates  and  town-council  must  concur,  as 
the  full  representatives  of  tihe  community.  In  this  capacity  they 
make  by-laws,  not  repugnant  to  the  laws  of  the  realm,  or  set  of  the 
borough  ;  dK>08e  persons  into  offices  which  are  in  their  gifl,  &c. ; 
and  tney  can  not  only  proportion  among  the  inhabitants  the  bur- 
den of  taxations  imposed  by  parliament,  but  they  may  impose  taxa^ 
tions  for  the  utility  of  the  borough  by  their  own  autnority,  (for  so 
the  court  of  ses^on  has  explained  the  act  1592,  C 155.),  provided  not 
only  the  consent  of  the  magistrates  and  council,  but  of  the  special 
corporations  burdened,  be  adhibited  to  their  act,  Jan.  11.  1678,  T. 
of  Aberdeen,  (DiCT.  p.  1866  '  •*.). 

VOL.  I.  z 23.  The 

*••  Vid.  infra,  f  24. 

'  ^ '  With  reference  to  such  magistrates  when  sitting  qua  Justices,  it  has  been  found, 
in  the  case  of  Edinbor^  that  they  may  hold  Quarter-Sessions,  and  exercise  all  the  ju- 
risdiction which  Justices  holding  regular  Quarter-Sessions  enjoy  i-Mackay,  Stifving 
and  Co.,  I9th  November  ISIS,  Fac.  Coll. 

>  °^  It  is  not  the  consent  of  the  <<  special  corporations,''  which  seems  to  be  neces- 
sary, bat  that  of  *<  the  whole  incorporation"  of  the  burgh,  or,  in  other  words,  of  the 
nugority  of  the  burgesses  duly  convened  at  a  regular  meeting,  after  previous  proclamation 
of  the  reason  of  the  stent ;  Stair,  Forbes  v.  Taam  qflwoemest,  1 4^A  February  167t,  Dicr. 
p.  1B95  ;  Tffwn  of  Aberdeen,  supra;  and  a  doubt  mighty  perhaps,  he  raised,  how  fiir, 
even  in  this  way,  any  tax  could,  at  the  present  day,  be  imposed  without  the  sanction  of 
Parliament.  It  is,  at  all  events,  quite  a  settled  point,  that  the  Magistrates  and  Town- 
Council  have,  of  their  own  authority,  no  power,  either  of  imposing  ^  new  burdens, 
taxes,  duties,  or  customs ;"  Tod  v-  Magish-aies  of  Si  Andrews,  IStk  June  1781,  Fae, 
Coll.  Dicr.  p.  1997  ;  Boog  and  Thomson  v.  Magistrates  of  Burntisland,  22d  February 
1775,  DicT.  p.  1991 ;  or  of  increasing  and  extending  the  old  ones,  Wauchope,  ^c.  v. 
Magistrates  of  Canongate,  2Sth  January  1800,  Fac*  CM.  Dicr.  ▼•  CoBfMumiY,  App. 
No.  1. ;  Fleshers  v.  Magistrates  ff  GtasMw,  I5tk  June  1802,  Fac.  CoU.  Dict.  v.  Buagh 
RoTAL,  4pP-  ^o*  11*9  Raitt,  S^c.  v.  Magistrates  of  Aberdeen,  SI 5^  November  1804, 
Fac.  CoU.  Dicr.  v.  Jurisdiction,  App.  No.  13. ;  Reid  v.  Magistrates  qf  Edinburgh, 
€th  December  1810,  Fac.  ColL  Where,  however,  for  an  useful  and  necessary  purpose 
of  police,  it  has  been  deefped  advisable  to  appoint  certain  new  officers,  the  ordering 
a  fee  to  be  paid  to  such  officers,  not  exceeding  a  reasonable  remuneration  ior  tl^etr 
trouble,  has  been  regarded  in  a  different  light  from  the  imposition  of  a  tax.  It  was 
accordingly  found,  that  the  Magistrates  and  Town-Council  of  a  royal  burgh  are  en- 
titled to  appoint  coal  measurers  for  the  bnrgh,  and  to  impose  a  small  duty  upon  .each 
cart  of  coals  sold  in  the  burgh  for  their  payment;  Gass,  1 5th  June  1815,  Fac  ColL 
tiee  a  parallel  decision,  in  the  case  of  a  burgh  of  barony,  infra,  $  30.  in  not. 
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23.  The  convention  of  boroughs,  which  is  composed  of  commis- 
sioners, one  from  each  borough,  was,  as  early  as  1487,  C  111.,  au- 
thorised to  sit  yearly,  with  power  to  make  laws  and  settle  rules  for 
promoting  trade,  and  advancing  the  common  weal  of  the  boroughs. 
Its  powers  were  confirmed  and  enlarged  by  many  posterior  acts ; 
and  in  pursuance  thereof,  that  body  has  been  in  use  to  regulate 
the  manner  of  election  in  particular  boroughs,  where  the  former  sets 
appeared  irrational  or  inconvenient ;  to  prohibit  undue  exactions 
made  by  boroughs  j  to  examine  how  their  yearly  revenues  have 
been  applied  by  the  magistrates ;  to  punish  the  magistrates  for 
maladministration ;  and  to  proportion  among  the  several  boroughs, 
according  to  their  abilities,  that  part  of  the  parliamentary  subsidies 
which  is  payable  by  the  state  of  the  boroughs.  From  the  time 
that  these  high  powers  were  vested  by  law  in  the  convention  of 
boroughs,  the  chamberlain's  jurisdiction,  of  which  so  much  is  said  in 
our  old  law-books  and  statutes,  fast  declined,  and  has  now  for  up- 
wards of  two  centuries  been  quite  laid  aside.  The  powers,  however, 
of  this  convention,  were  never  understood  to  be  final,  or  uncontrol- 
lable ;  for  royal  boroughs  have  ever  been  the  creatures  of  the  crown. 
Accordingly,  the  magistrates  ^of  boroughs  were  ordained,  by  1535, 
C.  26.,  long  after  the  first  establishment  of  yearly  conventions,  to 
brin^  annually  into  exchequer  the  account  of  the  revenues  of  their 
boroughs,  that  the  lords-auditors  might  judge  whether  they  had 
been  profitably  expended.  And  even  since  the  Revolution,  the 
care  of  the  revenues  of  boroughs  is,  by  1693,  C  28.,  declared  to 
belong  to  the  crown.  Hence  the  maladministration  of  borough- 
revenues  is  to  be  considered  rather  as  a  matter  of  public  govern- 
ment than  the  subject  of  a  popular  action  in  a  court  of  law ;  and 
therefore  no  private  burgess,  or  number  of  burgesses,  seem  entitled 
to  such  action  against  their  magistrates'  ^^.  Yet  where  the  bur- 
gesses have  a  patrimonial  intere^,  ex.  gr.  of  pasturage  in  any  com- 
monty  granted  to  the  borough,  they  have  a  right  to  sue  the  magis- 
trates, for  declaring  that  interest  which  belongs  to  them  as  private 
Imrgesses ;  see  Fac.  Coll.  1.  17.  {Anderson^  Dicx.  p.  2539.)* 

€4.  The  head  of  the  merchant-company,  or  guild-brethren,  is 
called  the  dean  of  guilds  from  guilds  a  Saxon  word  for  fraternity. 
He  was  vested  by  1593,  C  184.  with  a  jurisdiction  in  all  causes 
between  merchant  and  merchant,  as  it  was  exercised  in  the  towns 
of  France  and  Flanders,  where  Burses  are  constituted  f  ;  Bourse 
signifies  the  exchange  or  place  where  merchants  assemble  in  trading 
towns,  for  the  negotiating  and  transacting  of  business.  By  that  act 
deans  of  guild  had  also  the  cognisance  oi  causes  between  merchant 
and  mariner ;  and  under  that  pretext  they  took  occasion  to  judge 
in  maritime  causes  within  the  borough.  But  since  the  act  of 
Charles  II.  establishing  the  court  of  admiralty,  they  have  laid  no 
claim  to  that  branch  of  jurisdiction  :  Neither  have  they  of  a  long 
time  exercised  the  powers  conferred  on  them  by  this  statute,  in 


causes 


•  See  Langj  %c.  against  The  Magistrates  of  Selkirk,  Nov.  2S.  1748,  Dicr.  p.  2515. 
t  And  especially  in  Paris,  Roan,  Bourdeaux,  Rochelle. 


'^  This  doctrine  was  in  the  strongest  manner  confirmed  in  the  late  ceLse  of  MoUisan^ 
4rc.  V.  Magistrates  oflrvoemry,  14M  Dec.  1820,  not  yet  reported  ;  where  the  Court  de* 
Glided,  1.  That  individual  burgesses  have  no  title  either  to'pursue  a  general  action  of 
accounting  against  their  Magistrates,  or  even  to  complain  against  special  acts  of  mis- 
management and  peculation ;  and  2.  That  supposing  the  action  to  be  competent  in  this 
respect,  the  Court  of  Session  have  no  jurisdiction  in  such  matters.  See  also  Gilcht:ist^  ^c. 
V.  Magistrates  ofKinghom,  5th  March  1771,  Fac.  Coll.  Dict.  p.  7S66. 
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causes  between  merchant  and  merchant,  which  point  of  jurisdiction 
seems  naturally  to  have  fallen  to  those  courts  to  which  the  cogni- 
sance of  such  causes  would  have  been  competent  if  it  had  never* 
been  granted  to  the  dean  of  guild.  It  belongs  to  the  dean  of  guild 
to  take  care  that  buildings  within  borough  be  agreeable  to  law^ 
neither  encroaching  on  private  property,  nor  on  the  public  streets 
or  passages ;  and  that  houses  in  danger  of  falling  be  thrown 
down*.  Though  he  be  a  magistrate  of  a  royal  borough,  his  ju- 
risdiction depends  not  in  any  measure  on  the  court  of  the  borough, 
or,  as  it  is  commonly  called,  The  bailie  courts  July  21.  \Q3\^  Adam^ 
son,  (DicT.  p.  7483.). 

25.  Though  all  who  hold  lands  immediately  of  the  crown,  to  a 
certain  yearly  extent,  are  barons  in  respect  of  the  title  to  elect  or 
be  elected  into  parliament,  B.  1.  TiL  3.  §  4. ;  yet  to  constitute  a 
baron,  in  the  strict  law-sense  of  the  word,  one  must  have  his  lands 
either  erected,  or  at  least  confirmed  by  the  King,  in  liheram  baro- 
niam.  A  baron,  in  this  sense,  enjoyed  a  fixed  jurisdiction,  both 
civil  and  criminal,  which,  in  the  general  case,  he  might  exercise, 
either  by  himself,  or  by  his  deputy,  called  a  bailie.  In  civil  mat- 
ters, he  might  have  judged  in  questions  of  debt  within  the  barony, 
and  in  most  of  the  possessory  actions  ;  and  though,  by  a  known  rule, 
no  person  ought  to  judge  in  his  own  cause,  a  baron  may  judge 
in  all  such  actions,  between  himself  or  his  vassals  and  tenants,  as 
are  necessary  for  making  his  rents  and  feu-duties  effectual,  to  pre- 
vent the  expence  which  must  be  incurred,  if  trifling  causes,  which 
happen  daily,  and  seldom  admit  of  difficulty,  were  to  be  carried  to 
distant  courts.  Thus  he  may  ascertain  the  price  of  corns  due  by 
a  tenant,  and  pronounce  sentence  against  him  for  arrears  of  rent : 
He  may,  in  consequence  of  his  own  decree,  compel  his  tenants  to 
perform  to  him  all  the  services,  either  contained  in  their  rights  or 
fixed  by  usage,  and  to  carry  their  corns  to  the  mill  of  the  barony : 
He  may  punish  them  for  ajbstracting  their  grain  to  another  mill ; 
and  he  could  anciently  have  brought  actions  of  removing  against 
them  before  his  own  court ;  but  in  all  the  cases  where  he  himself 
was  a  party,  he  could  not  judge  in  person.  He  had  also  a  power 
of  police,  by  which  he  might  fix  reasonable  prices  upon  work 
wrought  within  the  barony,  ^c.  '"^^  ;  of  which  afterwards. 

26.  According  to  the  laws  ascribed  to  Malcolm  Mackenneth, 
C.  13*,  the  criminal  jurisdiction  of  a  baron  reached  to  all  crimes  ex- 
cept treason,  and  the  four  pleas  of  the  crown  f  ;  and  even  by  our 
later  law,  he  might  have  judged,  not  only  in  reckless  fire-raising, 
1426,  C  75.  in  fin.,  in  processes  for  breaking  of  orchards  and  dove- 
cots, destroying  of  green  wood  and  of  planting,  l^c,  provided  the 
offenders  were  taken  in  the  fact,  1579,  C.  84.  j  Feb.  3.  1674,  L. 

Slrowan, 

*  This  jurisdiction  of  the  dean  of  guild  is  strictly  confined  to  possessory  Questions, 
KiUk.  Feb,  22.  1750,  Nielsons^  S^c.  Dict,  p.  7584. ;  but  in  these  he  judges  to  the  exclu- 
Bion  of  the  Sheriff,  Karnes's  Select  Decisions,  Nov.  and  Fac.  oil.  Dec.  14.  1752,  Magis-^ 
traies  of  Stirling,  Dict.  p.  7584  *^. 

f  Kobbery,  murdei*,  rape,  and  fire-raising. 
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The  Sheriff  has  jurisdiction,  \vhere  the  Magistrates  are  parties ;  Earl  oJKintore^ 
27th  February  1802,  Fac.  Coll.  Dict.  p.  7673. 

See  farther  as  to  the  jurisdiction  of  the  Dean  of  Guild,  infr.  B.  2.  t.  9.  $  9. 

*^  This  power,  it  has  already  been  obserred,  is  by  express  statute  taken  from 
Justices  of  the  Peace,  and  Magistrates  of  cities  and  burghs,  supra,  (13.  in  not.  89.  It 
is  presumed,  that  though  the  statute  does  not  extend  to  the  particular  case  of  Barons, 
3'et  atiy  attempt  by  them  to  exercise  the  powers  mentioned  in  the  text  would  now  be 
discountenanced. 


Barons,  their  ci- 
vil jurisdiction. 


Their  criminal 
jurisdiction. 
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Slnman^  (Dict.  p.  7541..),  and  m  riots  and  bloodwits,  the  fines  of 
which  he  might  have  appretpriated  to  himsdf,  but,  according  to  the 
general  opinion  of  our  lawyers,  in  the  capital  crime  of  theft,  though 
he  should  not  have  had  the  clause  cum  fossa  etfurea  in  his  charter, 
Cf\  Lib.  1.  Dkg.  12.  §.  16. ;  Skene^  v.  Baro ;  Hope^  Mm.  Pr.  p^  93. ; 
yet  he  could  judge  in  no  other  capital  crime,  if  he  had  not  been 
specially  infeil  with  that  privilege.  Some  chatters  of  barony  had 
a  clause  of  outfang  and  infang  thief;  others  were  restricted  to  in- 
fang  thief;  as  to  the  meaning  of  which  terms,  the  curious  may 
consult  ig.  Attach.  C.  100. ;  St.  R  2.  Tit.  3.  §€a ;  Skene^  v.  Infang 
thief.  A  baron  can  exercise  no  part  of  the  jurisdiction  which  pro- 
.perly  belongs  to  him  as  baron,  tiU  he  be  imeft  in  the  baixmy ;  for 
it  is  a  feudal  night  conferred  by  the  King  upon  the  baron  as  his  vas- 
sal, and  he  is  not  the  King's  vassal  till  seisin. 

27.  A  baron,  where  he  sold  part  of  his  barcmy-lands  to  be  holden 
of  himself,  was  understood  to  communicate  to  the  purdiaser  a  cer- 
tain dc^ee  of  jurisdiction  over  that  part  oif  the  barony  whidi  he 
had  sold  to  him.  If  the  purchaser  was  infeft  simply  cum  curUs^ 
he  had  the  cognisance  of  common  riots,  and  of  actions  of  debt  be- 
tw,een  tenant  amd  tenant  ^  and  if  the  dbarter  had  a  clause  ctmi  curiis 
et  bloadwUis^  his  infeflment  was,  by  the  later  practice,  considered  as 
an  heritable  bailiery  from  the  baron,  and  so  entitled  him  to  fine  for 
blood,  Foura.  Dec.  23.  1692,  Ckessors^  (Dict.  p.  7547.).  But  the 
Jurisdiction  thus  granted  to  the  vassal  ivas  on]y  cumulative  w*ith  that 
of  the  baron  ;  for  the  baron  was  bound,  by  accepting  the  jurisdic- 
tion from  the  <:rown,  to  do  justice  to  all  within  the  territory.  While 
therefore  a  baron  continues  baron,  it  behoves  him  to  retain  the 
jurisdiction  annexed  to  the  barony,  as  well  over  the  lands  disponed 
to  the  vassal,  as  over  the  part  unsold,  March  3.  1630,  Lord  Lom^ 
{Dicr.  p.  4789.) ;  Cr.  Lib.  2.  Dieg.  8.  §  SO. ;  SL  B.  2.  T.  3.  §  62. 
Any  freeholder  or  King's  vassal,  though  his  lands  were  not  erected 
into  a  barony,  might  have  held  courts  for  rent,  and  fined  for  blood, 
Jan.  30. 1622,  Stewart  of  the  Merse,  (Dict.  p.  7299.). ' 

28.  Thus  stood  the  baron's  judicial  powers  till  the  aforecited  act 
20.  Geo.  IL  C.  43.,  by  which  his  civil  jurisdiction  is  in  effect  redu- 
ced to  the  right  of  recovering  from  his  vassals  and  tenants  the  feu- 
duties  and  rents  of  his  luids,  and  compelling  them  to  perform  the 
services  to  which  they  are  bound,  either  to  himself  or  his  mill  ;. 
for  he  can  judge  in  no  other  civil  action  where  the  debt  or  damages 
exceed  40  s.  Sterling,  and  no  prorogation  can  extend  bis  jurisdic- 
tion beyond  that  sum.  He  hath  no  longer  the  cognisance,  as  a  cri- 
minal judge,  of  any  trial  upon  penal  statutes ;  for  his  criminal  juris- 
diction is  expressly  limited  to  assaults,  batteries,  and  smaller  of- 
fences, which  may  be  punished,  either  by  a  fine  not  exceeding  20^ 
Sterling,  or  by  setting  the  delinquent  in  the  stocks,  in  the  day-time, 
not  exceeding  three  hours.  The  fine  is  to  be  levied  by  poinding 
the  delinquent's  goods ;  and  in  default  of  these,  by  imprisonment 
for  one  month  at  fiirthest.  The  baron  must  enter  into  a  book  t^ 
be  kept  by  the  sheriff-clerk,  the  place  which  he  has  appropriated 
for  a  prison,  and  must  not  imprison  any  where  else,  under  the  pe- 
nalty of  L.  20  Sterling,  with  costs.  The  sheriff  must  inspect  these 
prisons,  and  disallow  them  if  they  are  not  healthy,  or  have  no  grates 
so  as  to  be  open  to  inspection  from  without.  Nor  can  the  baron 
imprison  any  person  without  signing  a  written  order  to  his  ofiicer, 
expressing  the  cause,  extracts  of  which  are  to  be  sent  every  six 
months  to  the  sheriff.  These  restrictions  lie  so  heavy  on  the  baron» 

that 
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that  they  amount  nearly  to  a  prohibition  of  this  branch  of  his  juris* 
diction. 

29.  The  former  jurisdiction  is  however  reserved  to  every  pro- 
prietor  of  lands  within  which  collieries  or  salt-works  shall  be  car* 
ried  on)  over  the  workmen  ;  and  to  proprietors  entitled  to  fairs,  for 
correcting  disorders  which  maybe  committed  during  their  continue 
ance ;  with  this  restriction,  That  they  shaU  exercise  no  jurisdiction 
inferring  death  or  demembration.  No  charter  to  be  granted,  for 
the  future,  for  erecting  lands  into  a  barony,  i»  to  convey  any  higher 
jurisdiction  than  for  recovering  the  rents  of  lands,  multures,  and 
mill-services  ;  which,  in  proper  speech,  makes  no  jurisdiction,  but 
is  a  right  which  was  always  understood  by  our  former  law  to  be  in- 
herent in  every  landholder,  though  neither  baron,  nor  infeft  cum 
curiis;  and  which  he  indeed  enjoys  at  this  day*.  The  obligation 
which  was  long  imposed  by  the  law  of  Scotland  on  barony-vassals 
to  attend  the  baron  s  head  courts,  is  now  prohibited  by  20.  Geo.  IL 
C.  50.  §  18. 

30.  A  borough  of  barony  is  a  corporation,  consisting  of  the  in- 
habitants of  a  determinate  tract  of  ground  within  the  barony,  erect- 
ed by  the  King,  and  subjected  to  the  government  of  magistrates. 
Sometimes  the  right  of  electing  the  magistrates  is  by  the  charter 
vested  in  the  inhabitants  themselves,  and  sometimes  in  the  baron, 
their  superior :  But  whatever  jurisdiction  belongs  to  the  magistrates 
of  the  borough,  the  superior's  jurisdiction  is  cumulative  with  it ; 
for  the  territory  granted  to  the  body-corporate  continues  as  truly 
a  parcel  of  the  barony,  as  if  it  were  the  property  of  a  single  vassal ; 
differing  only  in  this,  that  the  jurisdiction  is  in  the  ftrst  case  exer- 
cised by  a  community,  and  in  the  other  by  one  person,  Dec.  7. 1734, 
E.  Wigtoun^  (Diet.  p.  729&.).  The  same  doctrine  holds  in  boroughs 
of  regality  both  as  to  the  manner  of  incorporating  them,  and  as  to 
the  superior's  cumulative  jurbdictibn,  Jan.  14.  1668,  Regal.  qfKfr-' 
rimuirj  (DicT.  p.  7298.).  By  the  jurisdiction  act,  all  jurisdiction 
formerly  competent  to  any  borough  of  regality  or  barony,  or  to  the 
magistrates  of  it,  which  is  independent  of  the  lord  of  regality  or 
baron,  is  reserved  entire ;  only  their  power  of  repledging  from  the 
sheriff  or  steward's  court  is  taken  away  f  ^^. 

31.  The  commissioners  of  supply  are  the  persons  appointed  by 
parliament,  in  their  yearly  acts  of  supply,  to  levy  the  land-tax  with- 
m  the  county  to  which  they  are  named,  according  to  the  propor- 
tion settled  by  law^^^    They  ought  to  be  possessed  of  L.100  Scots 

VOL.  I.  2  a  yearly 

•  By  Stat  85.  Geo.  III.  c.  122.  June  26.  1795,  the  Sovereign  is  authorised  to  erect 
free  and  independent  burghs  of  barony  on  those  parts  of  the  sea-coast  in  which  the 
fisheries  are  carried  on,  in  the  manner  usually  practised  before  the  stat.  20.  Geo.  II. 
The  magistrates  in  such  burghs  are  to  exercise  the  powers  of  justices,  cumulatively 
with  the  justices  of  the  county. 

f  And  their  jurisdiction  thus  reserved  is  declared  to  be  cumulative  only. 

"•  The  jurisdiction  of  burghs  of  regality  or  barony,  dependent  upon  royal  burghs^ 
is,  under  $  26.  of  the  jurisdiction  act,  held  to  be  reserved  in  the  same  state  as  prior  to 
thepassing  of  that  act;  2)owiV,  %<Hh  May  1817,  Fac.  ColL 

Tlie  bailie  of  a  burgh  of  barony,  which  has  right  to  hold  markets,  possesses  all  ne- 
cessary jurisdiction  for  regulating  the  police  of  the  market.  Thus,  it  has  been  found, 
in  the  case  of  Dalkeith,  that  the  bailie  has  power  to  appoint  sworn  searchers  for  ascer- 
tdning  the  purity  of  the  tallow  of  cattle  slaughtered  within  the  burgh ;  Armstrong,  S^c. 
9th  July  1800,  Pac.  CoU,  Dict.  v.  Jurisdiction^  App.  NO.  8.  And  farther,  that  the  re- 
gulation thus  established  extends  to  tallow,  even  though  sold  to  one  who  resides,  and 
who  is  to  receive  delivery,  without  the  bounds  of  the  jurisdiction ;  Plumber^  4fc.  6^ 
March  1804,  Fac.  C6U.  Dict.  ibid.  App.  NO.  10. 

*^  The  jurisdiction  bestowed  upon  Commissioners  of  Supply  for  levying  the  land  tax 
does  not  exclude  the  othec  ordinary  jurisdictions;  Bruce^  ^Bth  Nov.  1810,  Fac.  Coll. 
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yearly  valued  rent,  in  property,  supericMrity,  or  liferent ;  and  every 
person  acting  without  that  qualification,  though  he  should  be 
named  a  commissioner,  is  subjected  to  the  penalty  of  JL  20  Ster- 
ling, and  his  vote  not  to  be  reckoned.  Where  a  proprietor  sells 
part  of  his  lands  to  another,  the  commissioners  determine  how  that 
sum,  with  which  the  whole  lands  had  been  formerly  charged  in  the 
cess-books  of  the  county,  is  to  be  proportioned  between  the  pur- 
chaser and  the  seller :  But  though  they  nave  their  powers  from  the 
pailiament  by  a  special  commission,  their  judgments  in  that  matter 
fall  under  the  review  of  the  court  of  session,  as  the  supreme  civil 
court  for  the  ascertaining  of  property,  Feb.  \%  ITSlfSirJ.  Gordon^ 
(DicT.  p.  7345.)* 

32.  In  this  list  of  inferior  judges  may  be  also  placed  the  Lyon 
King  of  Arms.  The  name  of  Lyon  hath  been  assumed  by  this  of- 
ficer, from  the  armorial  bearing  of  the  Scottish  Kings,  a  lion  ram- 
Eant,  which  he  carries  upon  his  robes.  The  officers  serving  under 
im  are  heralds,  pursuivants  and  messengers,  who  are  all  admitted 
t)y  himself  into  their  respective  offices.  The  first  mention  made  in 
our  statutes  of  messengers  or  officers  at  arms,  is  in  1587,  C  46., 
which  appoints  a  fixed  number  to  be  named  by  the  Lyon  for  each 
county  f ,  who  are  to  behave  according  to  the  injunctions  said  to 
have  been  inserted  at  the  end  of  that  statute ;  and  though  these 
injunctions, have  by  inadvertency  been  lefl  out,  the  duty  of  mes- 
sengers is  well  known  by  posterior  acts,  and  inveterate  usage. 
Th^  are  subservient  to  the  supreme  courts  of  session  and  justi- 
ciary, and  are  employed  in  executing  all  summonses  and  letters  of 
diligence,  both  in  civil  and  criminal  matters.  At  their  admission 
they  receive  a  silver  blazon,  on  which  the  King's  arms  are  engra- 
ved, as  a  badge  of  their  office,  and  a  wand  or  rod  usually  called  the 
wand  of  peace;  and  it  appears  that,  as  early  as  1426,  C.  99.,  the 
mairs  or  Serjeants  who  attended  on  the  sheriffs  and  other  judges-or- 
dinary, were  not  allowed  to  travel  through  the  country  without  a 
horn  and  a  wand. 

33.  The  extent  of  the  Lyon's  jurisdiction  is  set  forth  in  several 
statutes,  1587,  C.  46.;  1592,  C.  127.;  1672,  C.  21.;  by  the  two 
last  of  which  he  is  authorised  to  visit  the  arms  and  ensigns-armo- 
rial of  all  the  noblemen  and  gentlemen  within  the  kingdom ;  to  dis- 
tinguish the  arms  of  younger  brothers  with  congment  differences; 
to  give  proper  arms  to  virtuous  and  well-deserving  persons ;  to  ma- 
triculate them  all  in  his  register ;  and  to  fine  those  who  use  arms, 
which  are  not  matriculated,  in  L.  100  Scots,  besides  escheating 
4x>  the  King  the  moveable  goods  or  furniture  on  which  the  arms 

shall 

^  The  qualifications  and  jarisdiction  of  commissioners  of  supply  are  very  fiilly  ex- 
fibuned  by  Mr  Wight,  in  his  Inquiry  into  the  Rise  and  Prograss  of  Parliament,  &c. 
4to  edit.  1784,  p.  181.  ei  seq.   Supplement  to  ditto,  1796,  p.  28.  ei  seq. 


f  In  die  number  of  messengers  fixed  by  statute  for  the  county  of  Edinburgh,  the 
lyon,  heralds,  and  pursuivants  are  not  counted  upon,  Bern.  Decis.  NO.  55.^  Lindsay^ 
DiCT.  p.  8889.  In  Shetland,  where  there  is  but  one  messenger  ^ipointed  by  the  lyon ,  the 
court  of  session,  upon  an  application,  allowed  diligence  to  be  executed,  for  the  greater 
dispatch,  by  the  sheriff-officers ;  Fac.  Coll.  June  19.  1764,  MUcheU  Dicr.  p.  7S55  "^ 


>*^  The  authority  thus  granted  to  the  sheriff-officers  was  not  a  general  authority  to 
be  afterwards  acted  upon  in  other  cases,  but  was  confined  to  the  particular  case  of 
Micchel,  in  which  it  was  obtained  only  upon  a  special  application,  and  in  consequence 
of  Teiy  peculiar  circumstances.     See  the  Report. 

The  limitation  of  a  certain  fixed  number  of  messengers  for  each  counQr^  is  not  now 
obsenred;  Bankt.  B.  4.  /.  6.  $  15. 
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shall  be  painted  or  engraved.  He  may  by  the  said  act  1592  de- 
prive or  suspend  messengers,  heralds  or  pursuivants,  by  the  advice 
of  the  court  of  session  ;  but  that  supreme  court  is  also  in  use  to  de- 

{frive  them  by  its  own  authority;  act  of  sederunt^  Nov.  4.  1738. 
n  the  case  of  misdemeanor,  the  Lyon  can  fine  messengers  to  the 
extent  of  the  sum  for  which  they  gave  security  upon  their  admis- 
sion ;  and  in  virtue  of  the  powers  granted  to  him  in  letters  patent 
under  the  great  seal,  and  ratified  in  parliament,  he  claimed  also  the 
right  of  judging  in  the  damage  arising  through  the  messenger's 
fault  to  the  third  party ;  which  claim  was  sustained,  DirL  30,  [Lyorij 
DiCT.  p.  7648.);  but  soon  after  rejected,  cTi/ne  27.  1673,  Heriots^ 
(DiCT.  p.  7649.).  Executions  by  a  deprived  messenger,  though 
the  deprivation  should  be  published  in  the  terms  of  1587,  C.  46., 
are  sustained,  if  he  is  still  held  and  reputed  a  messenger,  Nov.  10. 
167S,  Stewart^  (Dict.  p.  3092.) ;  Fount.  July  11.  1699,  Learmont, 
(DicT.  p.  3096)  ;  but  after  his  deprivation  is  intimated  in  ttie  pub- 
lic newspapers,  they  are  null,  Feb.  18. 1732,  Hunter^  (Dict. p.  3097.). 
A  great  part  of  the  Lyon's  ofiice  is  ministerial.  He  was  anciently 
employed  in  carrying  public  messages  to  foreign  states ;  and  to  this 
day  it  is  his  province  to  denounce  war  and  proclaim  peace,  to  pub- 
lish proclamations  made  by  the  Kin^  and  council,  and  to  assist  at 
all  public  ceremonies  in  his  robes,  with  his  heralds  and  pursuivants. 
Mention  is  made  of  macers  who  attend  the  court  of  session,  as  if  Macers. 
they  had  been  officers  under  the  Lyon,  1587,  C.  46.  But  it  is  cer- 
tain that  the  nomination  of  the  macers  hath,  for  two  centuries  past, 
been  either  in  the  crown  or  in  private  fktnilies,  in  virtue  of  special 
grants  by  the  crown.  Macers  are>  by  some  lawyers,  considered  as 
persons  having  jurisdiction,  because  they  frequently  judge  in  the 
service  of  heirs;  but  this  proceeds,  not  from  any  jurisdiction  inhe- 
rent in  them  as  macers,  but  because,  in  the  commissions  to  them 
issuing  from  the  chancery  upon  a  warrant  from  the  court  of  session, 
they  are  specially  appointed  thereto,  as  judges  in  that  part'". 

34.  The  conservator's  court  at  Campvere  in  Zealand  may  be  al- 
so reckoned  among  the  inferior  jurisdictions.  It  appears  by  1503, 
C.  81,  82. }  1579,  C.  96,  97.,  that  Scotland  enjoyed  several  com- 
mercial prhrileges  in  the  Netherlands,  while  that  country  was  yet 
under  the  dominion  of  Spain.  By  our  later  temporary  treaties  with 
the  town  of  Campvere,  which  have  been  continued  from  time  to 
time  ever  since,  sundry  staple  goods  of  the  produce  of  Scotland 
are  allowed  to  be  brought  into  that  port  free  from  duty.  In  ques- 
tions between  merchant  and  merchant  residing  abroad,  the  omiy 
judge  beyond  seas,  before  whom  action  can  be  brought,  is  the  Con- 
servator of  the  Scottish  privileges  in  the  Netherlands,  1503,  C.  81. ; 
who  is  by  that  statute  ordaified  to  choose  at  least  four  merchants 
for  his  assessors.  His  court  is  constituted  by  the  authority  of  a 
Scottish  parliament ;  he  is  tied  down  to  judge  by  the  rules  of  the 
law  of  Scotland,  1597,  C.  259. ;  and  as  there  is  no  expression,  either 
in  the  staple  contracts,  or  in  any  of  our  statutes,  excluding  the  ju- 
risdiction of  the  court  of  session  from  any  comiisance  in  matters 
belonging  to  that  court,  it  has  been  adjudged,  Fac.  Coll.  ii.  225. 
[Hog,  Dict.  p.  4780.),  that  a  jurisdiction  is  founded  in  the  session, 
as  our  supreme  court,  cumulative  with  the  Conservator's  court,  in 
causes  between  such  Scotsmen  as  are  members  of  the  factory  at 
Campvere,  ratione  originis.     It  had  been  formerly  decided,  Jan. 

1749, 
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These  commissions  to  the  macers  are  now  prohibited ;  vid.  in/r.  B.  3.  t.  S.  )  S^. 
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1749,  Cautf^  (DicT.  p.  7341,)  that  the  sentences  pfenounced  by  the 
Conservator  were  not  subject  to  the  review  of  the  court  of  session, 
though  a  complaint  might  possibly  lie  against  them  to  the  King  and 
council,  as  was  the  case  with  regard  to  judicial  proceedings  in  the 
American  colonies ;  and  this  decision  seems  to  receive  some  sup- 
port from  150.S,  C.  82»  But  it  would  appear,  that  if  our  supreme 
court  has  truly  a  cumulative  jurisdiction  m  the  first  instance,  as  to 
the  causes  cognisable  by  the  Conservator,  (which  the  supreme  civil 
court  of  England  has  not,  in  respect  of  any  actions  pursued  in  the 
British  colonies),  it  has  also  a  power  of  reviewing  the  decrees  pro- 
nounced in  these  causes  by  the  Conservator. 

35.  It  was  long  observeid  as  a  rule,  that  no  court  of  justice  could 
sit  in  time  of  paruameht,  because  every  subject  was  bound  to^  an- 
swer any  summons  or  call  from  the  parliament:  but  ever  since  the 
Revolution,  anno  1688,  the  court  of  session  hath  had  its  ordinary 
terms  of  sitting,  whether  the  parliament  sat  or  not ;  and  hence^ 
when  the  parliament  intended  that  that  court  should  not  meet  at 
the  same  time  with  themselves,  they  adjourned  it  by  special  acts, 
several  of  which  passed  in  the  reigns  of  K.  William  and  Q,  Anne. 
Inferior  courts  sat  at  no  period  of  time  during  the  vacation  of  the 
session,  that  so  some  interval  might  remain  free  from  the  hurry  of 
all  courts  of  justice,  for  seed-time  and  harvest  The  benefit  of  this 
institution  having  been  little  felt,  from  the  frequent  dispensations 
granted  by  the  session  to  inferior  courts  to  sit  in  vacation  time,  it 
was  resolved  by  act  of  sederunt,  July  21.  1696,  that  no  such  dispen- 
sations should  b6  granted  for  the  fiiture,  be;^ond  the  20th  of  August 
for  the  harvest-vacation,  and  the  SOth  of  March  for  the  spring  va- 
cation. But  this  act  is  to  be  understood  only  of  general  dispenssr- 
tions }  for  they  continue  to  be  granted  for  sitting  after  these  pe- 
riods,  in  special  causes,  where  there  ihay  be  inconveniency  or  dan- 
aer  in  the  delay,  or  where  the  ^tion  bears  a  resemblance  to  vo- 
luntary jurisdiction,  as  the  service  of  tutors,  ^c. 

36.  Certain  inferior  courts  may  ftit  during  the  vacation  of  the 
court  of  session,  without  dispensation.     1^,  Sherii&  might  always 
have  sat  after  Easter  and  Michaelmas ;  because  the  head  courts  held 
Upon  these  festivals  were  considered  as  the  beginning  of  the  sheriflTs 
session,  and  the  reason  drawn'  from  the  fiecessity  of  country-aflkirs 
generally  ceaseth  after  these  terms,  Jul^  %  1629,  L.  Bamf^  (EficT. 
p.  7496.)  ;  June  30.  1675,  Wardlww^  (Diex.  p.  7497.).  2%,  It  was 
necessary  for  the  police  of  the  country,  that  riots  and  other  breaohes 
of  the  peace  might  be  tried  at  «ny  time  :  And  hence  justices  of  the 
peace,  whose  powers  chiefly  consist  in  preserving  good  order,  m^  sit 
at  all  times  in  matters  which  concern  thef  public  peace;  assheriffis  also 
do  in  criminal  causes :  But  their  sentences  pronounced  in  civil  qu^^ 
tions  in  vacation-time  are  null,  Dalr.  115,  (Fullerton^  Dict.  p.  7500.). 
didhfj  Barons  may  hold  courts  without  dispensation  (or  the  payment 
of  rent,  on  account  of  the  danger  attending  the  delay,  July  8. 162f4, 
Richardmni  (DicT.  p.  7496.) ;  but  not  in  questions  between  tenant 
and  tenant,    ^thly^  Borough-courts  sit  dtfring  the  whole  year  with-^ 
out  dispensation,  not  only  in  breaches  of  the  peace,  but  in  actions 
merely  «vil :  This  at  least  is  the  usftge  in  several  of  our  most  con- 
siderable boroughs.    jLeM%,  Commissaries  may  judge  at  all  times 
in  matters  properly  eonsistorial,  because  these  require  dispatch  ; 
hnt  not  in  causes  where  the  commissary  has  barely  a  cumulative 
jurisdiction  with  other  courts,  i^ei.  6. 1624,  Gordon^  (Dict.  p.  7573. )• 
By  the  jurisdiction*act,  20''  Geo.  II.,  all  sheriff  and  steward  courts 
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over  Scotland  may  sit  in  vacation-time,  without  dispensation^  in  Title  IV. 
all  causes  whatever ;  but  as  that  statute  does  not  extend  to  dther 
inferior  courts,  the  law  in  relation  to  these  continues  as  formerly. 
On  the  late  alteration  of  the  kalendar,  the  court  of  session  resol- 
ved, by  act  of  sederunt,  Feb.  16.  1753,  to  grant  no  dispensations  for 
the  sitting  of  inferior  courts  after  the  2d  of  April  and  the  2d  of 
September. 

37.  None  of  our  judges,  supreme  or  inferior,  had  for  a  long  time 
any  other  appointments  than  what  arose  from  the  sentences  they 
pronounced.  The  criminal  ludges  applied  to  their  own  use  the 
fines  or  issues  of  their  several  courts,  u  e.  all  the  sums  levied  from 
deliaquents  as  penalties  of  transgression:  And  regalities  had  a 
right  to  the  single  escheat  of  all  persons  denounced  rebels,  who 
resided  within  ueir  territory.  In  the  same  manner,  the  judges  of 
the  old  court  of  session  were,  jointly  with  the  clerk-register,  enti- 
tled to  40s.  Scots  upon  every  decree,  by  1457,  C  63.,  which,  as  ap- 
pears by  that  act,  was  the  only  consideration  then  allowed  to  them. 
TbXs  8enteiice*money  was,  by  1587,  C.  43.,  raised  to  the  twentieth 
part  of  the  sums  awarded  against  the  defender,  where  the  decrees 
were  for  liquid  sums,  and  to  L.  5  Scots  where  they  cdnsisted  in  f ado. 
Soon  after  the  insdtution  of  the  College  of  Justice,  the  small  suni 
of  Li.  1412  Scots  was  allocated  to  the  judges  as  an  sfnnoal  conttlbu* 
tion  or  tax^  payably  by  prelates  out  of  their  betiief!ce»,  which  is 
mentioDed  in  1543,  C.  2.,  and  has  been  noir  of  a  kmg  time  assigned 
by  them  to  their  private  clerks.  We  learn  from  the  bdoks  of  :)ede- 
runt,  April  IS.  1564,  that  they  had  a  grant  from  Q.  Mary  of  L.1600 
Scots  yearly,  out  of  the  quots^^  of  testaments ;  but  having,  at  the  de- 
sire of  James  VL,  given  up  this  right  in  favour  of  the  bishops,  they 
obtained  a  grant  of  L.  10^000  Scots  yearly,  out  of  the  customs,  by 
1609,  C.  II.;  and  by  a.  posterior  act,  1633,  C  22.,  a  taxation  of 
10  ff.  Scots  for  fonr  years  was  imposed  on  every  pound-land  bf  old 
extent,  and  a  proportional  tax  oh  the  boroughs,  the  produce  df 
which  was  to  be  properly  secured  for  the  judges  of  tlie  sessioh. 
Aftar  this  last  provision  was  made  ^ectual,  the  parliament  1641, 
C  55k^  prohibited  the  exacting  o!^  sentence^money  by  that  court ; 
and  though  the  act  1641,  which  was  enacted  during  the  Usurpation, 
was  not  revived  after  the  Restoration,  it  appears  ^om  1661,  C  50., 
by  which  a  new  addition  was  made  to  the  salaries  of  the  judges, 
that  their  exacting  of  sentenee-money  had  been  before  that  time 
laid  aside* 

38.  Sheriifs  were  also  entitled  to  the  twentieth  part  of  the  sums    Sheriffa  few- 
contained  in  every  decree,  in  name  of  sherifP-fee  ;   and  as^  it  was 

the  sheriflTs  office  to  carry  into  execution  all  sentences  which  wei-e 
to  be  executed  within  the  shire,  whether  pronounced  by  himself 
or  by  the  court  of  session,  1537,  C.  58.,  he  was  entitled  to  his  she- 
riff-fee for  them  all,  1491,  C.  30.  When  this  became  a  task  too 
burdensome  for  the  sheriff  himself,  a  custom  was  introduced,  of 
directing  letters  of  diligence,  which  issued  from  the  signet-office 
against  a  debtor's  person  or  estate,  not  to  the  sheriff,  but  to  a  mes- 
senger, 1537,  C.  58.,  who,  because  he  was  substituted  in  the  she- 
riff^ stead,  and  with  his  powers  as  to  that  particylar  matter,  was 
styled  in  the  letters  sheriff  in  that  partj  and  wasundw  that  charac- 
ter entitled  to  the  sheriff-fee,  1503,  C  66*.  By  the  jurisdiction- 
voL.  I.  2  b  act,^ 

*  The  statute  directs  the  sheriff's  fee  **  to  be  taken  of  the  person  or  penones,  that 
<<  the  Bummes  or  debts  be  recovered  on/'    By  judgment  of  the  court,  in  the  case  of 
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act,  no  fines  to  be  afterwards  recovered  are  to  belong  to  the  sheriff 
or  his  deputV)  but  to  the  King ;  and  all  exaction  of  sentence-money 
by  them  is  declared  unlawful ;  in  place  of  which,  they  have  stated 
salaries  from  the*  crown :  whereby  the  bias  is  removed,  that  the 
former  practice  of  poundage  or  sentence-money  might  have  given 
them,  of  rising  too  nigh  in  their  fines  against  offenders,  or  in  other 
sums  contained  in  their  decrees.  Messengers,  when  employed  in 
poindings^  are  to  this  dav  entitled  to  the  sheriff-fee ;  which  they 
usually  assi^  to  the  creditor,  upon  getting  a  reasonable  allowance 
for  their  pains  or  trouble. 


TIT.    V. 


Of  Ecclesiastical  Persons. 
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IN  all  states  where  provision  is  made  for  the  worship  of  the 
Deity,  the  members  may  be  divided  into  laymen  and  clergy- 
men ;  the  last  of  whom  are  persons  consecrated  to  the  service  of 
Grod  and  religion.  Some  account  has  been  already  given  of  the 
power  and  authority  of  the  civil  magistrate,  and  of  jurisdiction,  aa 
it  is  exercised  in  Scotland  by  laics,  m  causes  merely  secular.  We 
are  in  this  title  to  take  a  view  of  the  offices  peculiar  to  the  clergy, 
in  so  far  as  they  have  any  relation  to  our  law,  and  of  the  several 
jurisdictions  exercised  in  this  kingdom,  either  by  churchmen  them* 
selves  in  matters  purely  spirituu,  or  by  laymen  in  ecclesiastical 
causes.  , 

2.  The  Christian  church  was  early  divided  into  five  general  dis- 
stricts  ;  Jerusalem,  Alexandria,  Antioch,  Rome,  and  (x>nstantino-* 

le ;  eadi  of  which  had. a  church-^govemor,  called  9l  patriarchy  who 
ad  Primates,  Archbishops,  and  Bishops  under  him,  in  their  several 
orders  of  subordination ;  though  the  general  appellation  of  Bishop 
was  frequently  used  to. express  the  higher  dignitaries  of  the  church, 
even  patriarcns  themselves. .  All  these  patriarchs  were  at  first  of 
equal  authority  ;  and  continued  so  till  the  beginning  of  the  seventh 
century,  when,  by  the  concurrence  of  several  favourable  incidents^ 
the  patriarch  of  Rome  was  acknowledged,  by  almost  all  the  wes- 
tern parts  of  Christendom,  as  the  first  and  universal  bishop  of  the 
church,  by  the  name  of  Papa^  or  father ;  an  appellation  that  had 
been  formerly  common  to  all  bishops- 

3.  The  clergy  was  divided  into  the  secular  and  the  regular.  The 
secular  were  uiose  who  had  the  inhabitants  of  a  particular  tract  of 
ground  given  them-4n  charse,  over  whom  they  exercised  the  pas- 
toral office,  either  in  an  hi^er  degree,  as  Primates,  Archbishops, 

and 

Monro  contra  Bossj  Nov.  4.  1738,  Dict.  p.  8889.,  recorded  in  tbe  act  of  sederunt  aU 
ready  quoted  f supra,  §  SS.  h.  t.)  it  is  declared,  <^  that  all  messengers  ought  to  be 
^<  paid  of  their  fees  and  expences,  for  executing  letters  of  horning  or  caption,  by  the 
^  creditor  employer,  and  not  by  any  exactions  from  the  debtor ;  and  that  any  mes« 
^  senger's  claiming,  exacting,  or  taking  from  any  person  or  persons,  under  diligence 
^  by  horning  or  caption,  any  sum  or  sums  of  money,  or  security  for  the  same,  under 
<<  colour  of  fees  or  expence  for  executing,  or  for  delaying  of  execution  of  any  such 
*<  diligence,  or  expence  of  going  or  coming  to  or  from  any  place  or  places,  towards^ 
<<  or  in  order  to  the  execution  of  such  diligence,  is  unwarrantable,  illegal,  and  opprea* 
^  sive,  and  opens  a  door  to  high  and  grievous  exactions,  from  ignorant,  distressed, 
<'  and  indigent  persons."  See,  as  to  the  application  of  this  act,  F€lc,  ColL  Nov*  84>. 
1772,  Monro,  Diet.  p.  8891 ;  also  a  case  A.  v.  B.  Dec.  19.  1776,  Dict.  p.  8892. 
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and  Bishops,  who  had  spiritual  jurisdiction  over  the  inferior  clergy  Trrti  V. 
within  their  dioceses  ;  or  in  a  lower,  as  Presbyters,  Deacons,  ^c.  v^^'-v^*^ 
whose  charge  was  confined  to  a  particular  parish  or  congregation. 
The  church  where  the  bishop  had  his  seat  or  see  was  styled  a  ccUhe- 
dral.  Gentlemen  of  estates  frequently  founded  coU^es  or  colle- 
giate churches,  the  head  of  which  was  called  pneposiiusj  provost, 
under  whom  were  certain  canons  or  prebendaries,  so  called,  be- 
cause they  had  a  stated  portion,  or  prcebendaj  allotted  to  them, 
eadi  of  them  according  tor  his  degree  or  stall  in  the  church,  where 
the  music  was  performed,  St.  B.  2.  71  8.  §  15.  Others  of  lesser 
fortunes  endowed  chapels ;  which  were  built  generally  at  some 
distance  from  the  parochial  church,  for  the  benefit  of  the  founder, 
and  of  those  who  lived  in  the  remotest  parts  of  the  parish ;  and 
which  were  served  by  a  chaplain,  or  capellanus.  Altarages  were 
small  donatives,  destined  for  the  maintenance  of  a  priest,  who 
was  to  perform  divine  service  for  the  soul  of  the  founder,  or  some 
of  his  deceased  kinsmen,  at  a  particular  altar,  several  of  which 
were  placed  in  every  church,  DirL  Doubts^  v.  Altarages.  The  clergy- 
men who  officiated  in  those  colleges,  chapels,  and  altarages,  were 
of  the  secular  kind ;  though  none  of  them,  except  the  chaplain, 
had  any  cure  of  souls. 

4.  'Die  regular  clergy  had  no  cura  animarum^  nor  the  charge  of    Regular  clergy. 
any  congregation,  but  were  tied  down  to  dose  residence  in  their 
monasteries,  unless  when  they  were  sent  out  on  missions.     And  they 

got  the  name  of  regular^  because  they  were  circumscribed  by  vow 
to  certain  rules  of  devotion  and  penance,  according  to  the  insti- 
tution of  their  several  orders  :  and  the  individuals  of  them  were 
styled  monks.  Their  governor  had  the  name  of  id}bot ;  and  un- 
der him  was  a  prior,  v^o  governed  in  the  abbot's  absence,  or  while 
the  office  was  vacant.  But  many  instances  occur  of  priors  inde- 
pendent of  any  abbot,  who  were  the  heads  of  separate  religious 
nouses  called  priories.  Some  few  monasteries  were  founded  in 
Scotland  for  the  redemption  of  captives  from  the  infidels,  under 
the  name  of  hospitals  or  ministries.  Prelate  is  used  chiefly  in  the 
Canon  law  as  a  word  synonymous  with  Bishop^  Decretal.  L.  3.  Tit.  10. 
^c. ;  but  in  our  ancient  statutes  it  denotes  any  dignified  clergy- 
man, whether  secular  as  bishop,  or  regular  as  abbot,  who  had  a  seat 
in  parliament  in  virtue  of  his  office ;  see  title  prefixed  to  acts  of 
James  V. ;  1540,  C.  125,  ^c.  Upon  the  vacancy  of  any  benefice, 
secular  or  regular,  stewards  were  frequently  appointed  to  levy 
the  frmts  during  the  vacancy,  who,  because  they  were  mere  trus- 
tees, were  called  commendators.  Bishops  were  in  use  to  grant  the  in- 
ferior benefices  within  their  dioceses,  in  commendam  for  six  months. 
The  Pope  alone  could  name  commendators  for  the  higher ;  and  he 
at  last,  from  the  fulness  of  his  power,  appointed  them  for  life,  and 
without  any  obligation  to  account ;  whicn  was  chiefly  intended  as 
a  cloak  for  the  plurality  of  benefices,  and  to  evade  the  canon  of  the 
second  council  of  Nice,  by  which  one  benefice  only  was  allowed  to 
be  given  to  one  and  the  same  churchman.  But  all  commendams 
were  by  our  law  prohibited,  even  during  Popery,  by  1466,  C.  3., 
except  those  that  should  be  granted  by  bishops  for  a  term  not  ex- 
ceeding six  months. 

5.  'Die  Papal  jurisdiction  was  first  abolished  in  Scotland  by  an  act     Changes  in  the 
in  1560 ;  which,  because  it  was  enacted  in  a  parliament  not  regular-     ecclesiastical 
Iv  authorised  by  the  Sovereign,  was  ratified  by  1567,  C.  2.     Though     ^jj^j^^^^  *^ 
from  that  time  the  regular  clergy  was  totally  suppressed,  yet  several 
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abbacies  and  priories  were^  on  the  death  or  resignation  of  the  Popish 
beneaciaries,  given  by  the  King  in  perpetuam  commmdam  to  laics  ; 
in  virtue  of  which  grants,  the  commendators  not  only  enjoyed  the 
benefices  for  life,  but  were  entitled  to  a  seat  in  parliament,  as  coming 
in  the  place  of  the  former  abbots  and  priors.  As  for  the  secular  deigy, 
we  hadt  by  the  first  plan  of  diurdirgovemment  a&er  the  Reformat 
tiopf  only  parochial  presbyterst  and  over  them  certain  diurdi«offi- 
cers,  styled  mperintendents^  who  watched  over  the  affairs  of  the 
church,  each  within  his  proper  district.     In  1572,  the  names  of 
Archbishop  and  Bishop,  which  had  been  almost  lost  since  the  Re- 
formation, were  restored  tp  those  clergymen  who  were  then,  or  should 
be,  ordained  ministers  of  the  cathedral  churches,  with  the  ri^t  of 
sitting  in  parliament,  and  with  the  same  spiritual  jurisdiction  over 
the  inferior  clergy  which  had  been  enjoyed  by  the  superintendents. 
By  15^,  C  116.  Presbyterian  church-^overament  was  established, 
by  kirk-^sessfons,  presbyteries,  provincial  synods,  and  genend  as* 
semblies.    The  vacant  bishoprics  were,  by  1597,  C.  231.,  ordained 
to  be  filled  up  by  the  I^ng,  with  actual  preachers  or  ministers,  who 
were  to  have  a  vote  in  parliament ;  reserving  the  spiritual  policy  of 
the  church  to  be  settled  as  the  King  and  general  assembly  should 
agree.     Bishops  were,  by  1606,  C.  2.,  restored  to  all  the  limits, 
spiritual  and  temporal,  formerly  belonging  to  them,  which  were  con- 
sistent with  the  Reformation.;   Presbytery  again  took  places  anno 
1639 ;  then  Episcopacy  for  the  second  timci  by  166%  C  L ;  and, 
lastly,  Presbytery^  by  1689,  C.  a,  and  1690,  C.  5,"*  * 

6.  As  the  Pope  had,  during  the  Papacy,  exercised  a  most  absolute 
jurisdiction  over  churdimen,  and  in  ecclesiastical  causes,  quite  in- 
dependent of  the  civil  magistrate,  which  some  of  the  Protestant 
clergy  seemed  willing  to  draw  to  themselves  after  the  Reformation, 
the  King  was,  by  1584,  C.  129.,  declared  to  have  royal  authori^ 
over  all  estates }  9nd  to  be,  by  himself  and  his  councili  judge  com- 
petent to  all  persons  spiritual  and  temporal,  in  all  matters  on  whidi 
they  Plight  be  chargedu  His  supremacy  over  the  church  was,  by 
1669,  C  1.,  raised  up  to  the  right  of  directing  its  external  govern- 
ment: But  that  act  was  repealed  by  1690,  C  1«  as  inconsistent  with 
Presbytery,  which  was  then  upon  the  point  of  being  established. 
By  1584)  C.  1 3 1,  all  assemblies,  even  in  ecclesiastical  matters^  which 
had  not  the  King's  previous,  licence,  were  prohibited ;  aad  though 
the  powers  of  the  church  seem  to  have  been  enlarged  in  that  re- 
spect, by  1592,  C  116.,  the  clerg^r  have  not  attempted,  even  since 
the  Revolution,  to  meet  in  a  national  assembly  without  the  royal 
warrant ;  And  when  the  King's  commissioner  thought  it  incumbent 
pn  him,  in  the  discharge  of  his  office,  to  dissolve  the  assembly  be- 
fore their  business  was  over,  they  prudently  submitted  to  the  dis- 
solution % 

7.  While  our  church-government  was  Episcopal,  we  had  two  arcfa-^ 
bishops,  xnz.  of  St  Andrew's  and  Glasgow.    Tiie  first  had  ihe  pre- 

*  In  the  year  1746  and  1760,  when,  by  accident,  the  King^s  commission  had  not  ar- 
rived at  the  time  fixed  for  the  meeting  of  the  assembly,  the  assembly  met,  chose  their 
moderator,  and  settled  the  order  of  taking  up  business,  but  did  not  actually  prooeed 
to  business  till  the  commission  arrived. 


"*  In  a  late  cas^  the  Cout t  deemed  it  proper,  by  a  special  interlocutor,  to  ^  appoint 
^  the  designation  assumed  by  the  pursuer,  as  <  one  of  the  bishqpsy  or  senior  clergy^-- 
^  man^  of  the  superior  order  of  the  Episcopal  Communion  in  ScoUandj*  to  be  erased 
<*  from  the  summons,  as  not  recognised  by  the  Court;*'  Drvmrncni^  6th  July  1S09, 
Eae.  CM. 
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cedency,  with  the  title  of  Primate  of  all  Scotland ;  the  other  was  call- 
ed the  Primate  of  Scotland.  It  cannot  be  affirmed  with  certainty  in 
whom  the  right  of  electing  archbishops  and  bishops  was  vested  for 
some  ages  after  Constantine  the  Great  Several  Papal  rescripts, 
from  the  year  450  to  850,  make  the  clergy  and  the  peodie  joint 
electors,  Jbist.  61.  C.  13. ;  Dist.  63.  C.  11,  13,  Sec. ;  and  this  is  con- 
formable to  the  4th  coiincil  of  Toledo,  held  anno  638,  Disl.  51. 
C  5.  §  1.,  and  to  an  imperial  constitution  made  about  the  year  800, 
,  Cap%t.£ar.  et  Lud.  L.  1.  C.  84.  Others  place  the  election  in  the 
clergy,  upon  the  proposition  or  demand  of  the  people,  Dist!  62. 
C.  1.,  ^c.  The  emperor  Justinian,  anno  528,  directed  that  three 
clergymen  should  be  proposed  by  the  inhabitants  of  the  episcopal 
city ;  of  whom  one  might  be  named  bishop,  (probably  by  the  clergy 
of  the  diocese),  L.  42.  jpr.  C.  De  episc.  et  cler.  At  last,  it  was  de- 
creed by  that  Lateran  council  which  was  held  in  1215,  that  the 
right  of  election  should  be  in  the  chapter  of  the  vacant  cathedral 
church,  Decretal.  Lib.  1.  TU.  6.  C.  42. 

S.  James  V.  willing  to  have  the  episcopal  sees  filled  with  church- 
men in  whom  he  could  confide,  did,  after  Ihe  example  of  Francis  L 
of  France,  his  father-in-law,  who  had  obtained  that  right  by  a  con- 
cordat with  Pope  \jeo  X.,  assume  to  himself  the  sole  nomination 
of  bishops ;  see  1540,  C.  125.  He  indeed  continued  to  send  to  the 
chapter  a  conge  d^eUre^  or  a  power  to  elect,  under  the  colour  of  pre- 
serving their  former  right ;  but,  at  the  same  time,  he  recommended 
to  them  a  particular  churchman,  whom  it  behoved  them  to  choose. 
He  who  was  thus  recommended  got  the  name  of  Bishop^lect^  after 
he  was  chosen ;  and  the  King's  patent  under  the  great  seal,  con- 
firming the  election  of  the  chapter,  established  in  him  a  right  to 
the  spirituality  of  the  benefice.  The  King  afterwards  granted  a 
mandate  for  nis  consecration,  at  which  the  presence  of  at  least 
three  bishops  is  required,  both  by  the  first  council  of  Nice,  Can.  3., 
and  by  Dist.  66.  C  2. ;  to  which  church-canons  our  statute 
1617,  C.  1.  seems  to  refer.  Upon  this  consecration,  the  King  was, 
by  the  last>^uoted  act,  to  make  a  second  grant  of  the  temporality 
of  the  benefice ;  but  as  the  first  was  uneferstood  to  comprehend 
the  whole  of  the  benefice,  the  second  fell  soon  into  disuse.  The 
bishop  afterwards  did  homage,  and  swore  obedience  to  the  King, 
and  till  then  he  could  not  intermeddle  witli  the  fruits :  But  after 
his  right  was  completed,  he  was  entitled  to  the  firuits  downward 
from  the  date  of  his  election.  Every  bishop  had  his  council ;  which 
was  called  chapter^  or  cajntulum^  because  it  was  deemed  the  inferior 
head  of  the  diocese.  It  consisted  of  an  archdeacon,  dean,  and  seve- 
ral canons  or  prebendaries,  who  were  generally  ministers  within 
the  diocese ;  and,  by  their  advice,  the  bishop  not  only  exercised 
his  spiritual  jurisdiction,  but  managed  the  temporal  affairs  in  which 
he  had  a  concern  within  the  diocese. 

9.  A  clergyman  who  has  the  charge  of  a  parish*church  commit- 
ted to  him,  IS  styled  in  the  canon  law  a  presbyter  or  rector;  and 
frequently,  in  ours,  a  parson^  from  personatus,  a  general  term  made 
use  of  by  the  canonists  for  an  ecclesiastical  office,  6^  Decretal.  L.  3, 
Tit.  4.  C.  6,  S^c.  After  he  was  admitted  to  the  church  canonically, 
or  according  to  tlie  prescribed  rule,  he  had  a  right  to  the  benefice 
propria  Ju^e.  It  hath  been  much  contested,  whether  in  the  earlier 
ages  of  Christianity,  the  people  had  the  election  of  their  own  pastors 
or  presbyters,  as  they  seem  originally  to  have  had  of  their  deacons, 
Acts  vi.  1.  et  seqq.     Gratian  affirms,  from  the  authority  of  a  council 
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,  Book  L  ^  y^]^  ^j.  Orleans,  anno  511,  that  then,  and  by  former  cburch-cancms, 
*  *  all  inferior  churches  within  the  bishop's  diocese  were  under  the 
bishop's  power,  Cam.  16.  Q.  7.  C.  10.  But  soon  after,  that  right 
was,  for  the  encoaragement  of  pious  donations,  transferred  to  the 
founder,  who  is  by  Justinian  called  the  patron^  or  advocattis  eccle-^ 
skr,  Noc  123«  C  1&  ;  and  it  has  been  acknowledged  in  this  king- 
dom by  our  most  ancient  customs,  Reg.  Mqf.  L.  S.  C.  33. 
Powers  (rf* pa-  ]()^  ^U  ^^e  deemed  founders,  who  have  either  built  a  church,  or 

endowed  it  with  yearly  revenues.  Did.  Nov. ;  Cans.  16.  Q.  7.  C.  31. 
Garsias  and  some  other  canonists  affirm,  that  the  proprietor  of  the 
ground  on  which  the  church  is  built  has  also  the  right  of  a  founder, 
as  soon  as  the  church  is  actually  built  on  it.   As  these  foundations 
were  entirely  voluntary,  patrons  used  for  some  time  great  liberties, 
both  with  those  whom  they  placed  in  the  church,  and  with  its  reve- 
nues.   They  frequently  compounded  with  the  incumbent  for  the 
half,  or  some  other  proportion,  of  the  oblations  of  the  Christians 
who  attended  divine  service  there ;  a  practice  heavily  complained 
of^  and  forbidden  by  the  third  council  of  Brancara,  anno  570.  And 
in  truth  patrons  considered  themselves  in  those  days  to  have  as 
strong  an  interest  in  church-benefices,  as  superiors  had  in  temporal. 
Hence  upon  the  emerging  of  a  vacancy,  they  not  only  named  the 
person  wno  was  to  supply  it,  but  they  collated  him,  by  giving  him 
investiture  or  possession  of  the  church,  in  these  or  the  like  words, 
Trado  tiU  eccle^m ;  Aedpe  ecdemavu    And  though  collation  was 
isoon  declared  to  belong  solely  to  churchmen  as  a  spiritual  right, 
which  laics  were  forbidden  to  exercise  under  the  pain  of  excom* 
munication.  Decretal.  L.  3.  T.  38.  C.  4.  et  10,  yet  patrons  were  uni* 
versally  acknowledged  to  have  the  right  of  presenting  to  the  bishop 
a  proper  person  for  supplying  the  vacant  church,  whom  it  behoved 
the  bishop  to  collate.    The  powers  assumed  by  patrons  in  the  ap- 
propriation of  benefices,  are  to  be  explained  tn/r.  B.  %  Tit.  10, 
§  II.    The  Pope,  while  his  authority  continued,  was  the  presumed 
patron  of  all  churches,  the  right  of  which  was  not  daim^  by  ano- 
ther ;  and  ^nce  the  Reformation,  the  King  is  the  universal  patron, 
where  no  right  of  patronage  appears  in  a  subject,  St.  B.  2.  Tit.  8. 
^  35.    All  patronages  appendant  upon  lordships  and  baronies 
which  belonged  to  the  church  before  the  Reformation,  were  by 
1587,  C.  99.  annexed  to  the  crown  ^^\    Those  which  belonged  to 
archbishops,  bishops,  or  their  chapters,  were  restored  to  them  by 
1606,  C.2.;  1617,  C  2.    But  since  the  suppression  of  Episcopacy, 
the  King,  as  coming  in  tlieir  place,  is  now  the  patron  of  all 
churches  which  belonged  formerly,  either  to  the  bishops,  or  their 
chapters. 
Patronage  abo-        11.  Patrons  continued  to  have  this  right  of  presenting,  from  the 
^^'^^'    Reformation  down  to  1649,  by  the  89th  act  of  which  year  it  was 

abolished ;  and  after  they  were  restored  to  it  by  the  act  rescissory 

of 


'"  The  act  makes  no  nienti<Hi  of  patronages  among  the  subjects  annexed.  But, 
lordships  and  baronies  being  rumina  universitatis,  any  <<  appendant''  patronages,«-aDy 
patronages,  that  is  to  say,  incorporated  therein, — ^would,  though  not  expressed,  be  car^ 
ried  by  an  annexation  of  the  lordships  and  baronies  themselves,  under  the  general 
description ;  St.  B.  2.  /.  8.  §  35.  vers.  Ecclesiastical  benefices.  Other  patronages,  not 
so  incorporated,  have  been  found  not  to  iidi  within  the  act ;  Karnes^  SeL  Dec.  Donald'^ 
soTit  Bth  Jan.  1755,  DicT.  p.  992G;  Murdoch^  22d  Feb.  1783,  Fac.  Coll,  Dicr. 
p.  9942.  ' 
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of  Clmrles  IL,  1661,  C.  %  it  was  again  taken  away  by  1690,  C.  23., 
and  the  election  of  parochial  ministers  vested  in  the  heritors  and 
eldera  of  the  parish.     The  heritors  were  by  that  act  ordained  to 
^ive  to  the  patron,  as  a  compensation  for  his  loss,  600  merks  Scots : 
m  consideration  of  which,  the  patron  was  obliged  to  renounce  and 
xonvey  the  right  of  presentation  in  favour  of  them  and  the  kirk- 
session,  and  of  the  magistrates  of  the  borough,  where  the  church 
was  within  a  royal  borough.     Patrons  were  again  restored  to  this 
fight  by  10*  Ann.  C.  12.,  with  the  exception  of  the  few  presentations 
which  had  been  sold  in  consequence  of  the  act  1690.     Many  in- 
stances occur  where  two  or  more  are  joint  patrons  to  tiie  same 
church ;  ex.  gr.  where  different  persons  have  contributed  to  tlie 
foundation,  or  where  the  right  of  patronage  descends  to  co-heiresses, 
or  where  two  churches,  which  had  formerly  belonged  to  different 
patrons,  are  united  into  one.    In  the  last  case,  the  two  patrons  are, 
by  special  statute,  directed  to  present  to  the  united  benefice  aHer-^ 
nismcibus^  or  by  turns,  1617,  C  3.  §  3. ;  and  it  is  probable  that  the 
same  rule  would,  from  analogy,  be  observed  in  the  other  two  *. 
No  patron  can  present  to  the  expectancy  of  a  benefice  ;  for  that 
right  arises  only  upon  the  death,  translation,  deprivation,  or  resig- 
nation, of  the  former  incumbent.  Decretal.  L.  3.  T.  8.  C  1 6.  f  "*•  ^ 
12.  Though  the  collegiate  churches,  chaplainries,  and  altarages 
before  described,  were  suppressed  on  the  Reformation ;  the  parliar- 
ment,  who  had  no  intention  to  encroach  on  the  right  of  laic  patrone, 
instead  of  annexing  their  benefices  to  the  crown,  applied  the  reve- 
nues to  the  education  of  bursars  at  the  universities,  who  were  to  be 
bred  to  the  church,  and  the  presenting  of  whom  was  continued  with 
the  former  parens  or  their  tieirs,  1567,  C.  12.     As  the  provost  or 
other  churchmen,  provided  to  those  benefices  before  the  Reformar 
tion,  had  been  the  proper  beneficiaries  or  titulars,  and  consequent- 
ly the  superiors  of  the  lands  whidhi  were  holden  of  them ;  so  the 
bursars,  who  were  by  that  act  vested  in  their  right,  became  the  su- 
periors, by  whom  alone,  according  to  the  feudal  rules,  their  vassals 
could  be  entered  :  But  as  it  was  not  so  easy  to  discover  the  resi- 
dence of  bursars,  who  were  perhaps  dispersed  over  all  the  universi- 
ties of  the  kingdom,  as  it  had  been  formerly  to  find  out  the  church- 
beneficiaries,  whose  residence  was  fixed,  the  entry  of  the  vassals  to 
their  lands  is,  by  1661,  C54.,.declared  to  belong  to  the  laic  patrons, 
whose  right  from  the  crown  is  better  known,  and  may,  in  most  cases, 
be  found  out  by  the  records.     Mackenzie,  Oh%.  on  last-quoted  act^ 
doubts,  whether  the  patrons  are  thereby  made  the  proper  superiors 
of  the  lands  holden  of  those  benefices,  because  it  is  only  said,  that 
they  shall  come  in  the  place  of  the  titulars,  as  superiors;  that  is, 

that 

*  When  that  patron,  whose  turn  it  is  to  present  on  a  particular  vacancyr  <loes  not 
choose  to  exercise  his  right,  the  other  patron  is  entitled  to  present,  Fac^  CM  Feb.  7. 
i  788,  Granty  Dict.  p.  S^45. 

t  Patrons  can  effectually  present  by  commissiraers,  Fac.  Coll.  Jan.  22.  177S, 
Taii  2  affirmed  on  apped,  Dxct.  p.  9938. 

"^  Where  the  present  incumbent,  through  bad  health,  advanced  age,  or  incapacity 
arising  from  any  other  cause,  has  become  unable  to  discharge  his  clerical  duties,  it  is 
quite  a  common  and  recognised  practice  for  the  patron,  with  his  consent,  to  present 
an  assistant  and  successor.  This  practice  seems  indirectly  to  have  received  the  sanc- 
tion of  the  legislature,  in  a  late  act  of  parliament;  which,  while  it  restrains  the  crown, 
generally,  from  granting  the  reversion  of  offices,  provides,  <<  that  nothijig  in  this  aot 
*<  shall  be  construed  to  extend"  ^^  to  prohibit  the  appointment  of  assistants  and  stiC- 
•<  cessars  to  the  parochial  clergy  of  Scotland ;"  48.  Geo.  III.  c.  50.  §  4.  Sec  also, 
2.  ConncU,{2"iik€5j^  p.i90:  ditto  ( Parishes Jy  p.  514.  et  seq. 
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Book  I.         ^lat  they  shall  supply  their  room  in  entering  the  vassals  :  But  it  is 
^^r^^y^^^      absurd  to  suppose,  that  a  law  was  to  grant  to  any  person  a  perpe- 
tual right  of  infefting  vassals,  without  conferring  on  him  all  the 
other  rights  attending  upon  superiority  ;  see  FcUc.  Feb.  26.  1745, 
Sir  Patrick  Dunbar,  (Dict.  p.  8844.), 
Patron's  right  13.  Beside  the  right  of  presenting,  patrons  are  entitled  to  all  the 

to  undisposed  tithes  in  the  parish  not  heritably  disponed,  vid.  infr.  B.  2.  T.  10. 
^li^^'d^*  *"^  §  49l,  and  to  a  seat  and  burial-place  in  the  church '"  ;  and  they  have 
s  pe  8,  c.  ^^  ^^  power  of  receiving  and  disposing  of  the  fruits  of  the  be- 
nefice during  a  vacan^.  This  last  right  appears,  by  our  statutes 
passed  soon  after  the  Keformation,  to  be  not  a  bare  right  of  admi- 
nistration, but  of  property  ;  so  that  the  patron  could  have  held  and 
disposed  of  them  as  his  own,  1584,  C.  137. ;  1592,  C.  115. ;  1593, 
C.  172. ;  1612,  C.  1.  But  by  1644^  C.  20.,  the  patron  was  obliged 
to  apply  them,  with  the  advice  of  the  presbytery,  to  pious  uses 
within  the  bounds  of  the  parish,  or  at  least  of  that  presbytery.  And 
though  patrons  were  by  the  act  rescissory  1661,  C.  15.,  restored 
to  their  former  rights,  it  appears  by  1661,  C.  52. ;  1672,  C.  20,  ^. 
to  have  been  the  sense  of  the  legislature  in  the  reign  of  Charles  11. , 
that  the  right  of  patrons  to  the  vacant  stipends  was  merely  a  trust ; 
so  that  they  still  continued  under  the  restraint  imposed  on  them 
by  the  act  1644,  of  applying  them  to  pious  uses  within  the  presby- 
tery. Patrons  were  farther  limited  in  the  exercise  of  this  right 
by  1685,  C  18.,  which  precisely  obliged  them  to* apply  their  va- 
^caat  stipend,  not  any  where  within  the  presbytery,  but  within  the 
parish,  yearly  as  it  fell  due,  under  the  penalty  of  losing  their  right 
of  presenting  an  incumbent  for  the  next  turn.  But  as  there  was 
no  longer  room  for  this  penalty,  after  the  right  of  presentation  was 
taken  txova  patrons  by  the  act  1690,  C.  23.,  it  is  declared  by  that 
act,  that  the  patron  who  neglects  to  apply  the  vacant  stipend  ac- 
cording to  law,  shall  forfeit  the  right  of  aisposing  of  it  for  that  and 
the  next  vacancy.  Lord  Bankton's  opinion,  JB.  2.  T.  8.  §  77.,  ap- 
pears to  be  well  founded.  That  now,  since  the  right  of  presenting  is 
restored  to  patrons  by  the  act  10.  Ann.j  the  first  penalty  of  losmg 
the  next  presentation,  which  was  imposed  by  the  act  1685,  is  to  be 
applied  against  patrons  who  neglect  to  dispose  of  the  vacant  stipend 
for  pious  uses ;  both  because  the  right  of  presentation,  which  was 
restored  to  patrons  by  that  British  statute,  must  be  understood  to 
be  burdened  with  all  the  qualities  which  formerly  affected  it,  and 
because  the  said  statute,  which  restores  also,  in  express  words,  the 
administration  of  the  vacant  stipend  to  patrons,  virtually  repeals  the 
act  1690,  in  so  far  as  it  transferred  that  right  from  the  patrons  to 
the  presbytery.  The  patron,  though  he  must,  by  the  act  1685,  ap- 
ply the  vacant  stipend  at  the  sight  of  the  heritors,  is  not  bound  to 
follow  their  advice  in  the  appropriation  ;  for  the  only  interest  of 
the  heritors  is,  to  take  care  that  the  stipend  be  applied  to  some 
pious  use  within  the  parish.  The  act  1663,  C  21.  has  declared 
the  reparation  of  the  manse  during  a  vacancy  to  be  a  pious  use 

preferable 

^  1 '  Where  the  patron  was  also  titular  of  the  teinds,  and  an  heritor  in  the  parish, 
the  Coart  found  him  entitled  to  <<  ihejirst  choice  of  a  seat;"  Lord  Torphichen^  13/A 
Febf^ty  1765,  Far.  CoU.  Dict.  p.  9936. — A  late  writer  adds,  <^  it  is  probable  the 
<<  claim  of  the  patron  would  be  sustainedi  where  he  is  not  an  heritor ;"  Connell,  (/\i- 
risheSi)  p.  S4fS.  As  to  a  burial-place,  it  would  seem  a  patron  is  not  nOw  entitled  lo 
have  one  in  the  churchy  but  only  in  the  church^yard^  unless  where  his  claim  to  the 
former  is  sanctioned  by  long  usage.  See  Act  of  General  Assembly ^  9th  August  1643, 
against  burial  in  churches.  3 
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preferable  to  all  others ;  but  the  patron's  right  of  application  is  not 
by  statute  limited  to  any  other  particular  use.  Though,  therefore^ 
the  building  of  a  manse  be  undoubtedly  a  pious  use,  he  is  under 
no  necessity  of  relieving  the  heritors  of  that  exp^ice,  by  appro- 
priating the  vacant  stipend  to  defray  the  charges  of  the  building, 
Jbut  may  apply  it  to  any  other  pious  use  he  thinks  fit  ^^\ 

14.  The  sovereign  is  expressly  exempted  by  the  said  act,  1685f 
from  that  precise  application  of  the  vacant  stipends  of  the  churches 
of  his  patronage  to  which  the  patrons  of  other  churches  are  limited ; 
so  that  the  King^s  right  in  the  disposal  of  these  continues,  notwith- 
standing  that  act,  to  be  what  it  had  been  formerly ;  that  is,  he  may 
appropriate  them  to  any  pious  use  within  the  kii^om :  For  though 
none  of  our  Kings  since  the  Reformation  have  considered  their 
right  to  the  vacant  stipends  of  the  crown's  churches  otherwise  than 
as  a  trust,  yet  they  were  not  confined  in  the  disposal  of  them  to 
pious  uses  within  any  particular  parish  or  presbytery  "^  And  this 
usage  is  not  obscurely  hinted  at  in  the  foresaid  act  10.  Ann.^  by  which 
the  patronages  of  tne  churches  formerly  belonging  to  prelates  are 
declared  in  general  terms  to  belong  to  the  king,  who  may  dispose 
of  the  vacant  stipend  to  pious  uses,  as  in  the  case  of  other  patron- 
ages belonging  to  the  crown.  It  has  been  doubted,  whether  the 
King  is  entitled  to  the  same  privilege,  as  to  the  patronages  to 
which  he  has  acquired  right  since  the  act  1685,  by  purchase  or  for- 
feiture ;  Ist,  From  the  words  of  the  statute,  whereof  the  King  is 
patroih  which,  by  the  rules  of  grammar,  exclude  those  of  which  he 
tkall  be  patron ;  S£%,  From  the  rule  of  law,  that  the  Sovereign, 
when  he  acquires  any  right  from  a  subjecti  can  be  in  no  better  case 
than  his  author,  and  so  ia  liable  to  the  same  burdens  to  which  the 
original  patrons  were  subjected ;  yet  it  was  adjudged,  Fac  Coll, 
i.  106.  (DicT.p.  9958.),  that  the  exemption^  being  a  personal  pri^. 
vilege  competent  to  the  King,  ought  to  be  extended  to  patronages 
acquired  since  the  act  1685,  as  well  as  to  those  which  were  vested 
in  the  crown  at  that  time.  It  is  not  a  fixed  point,  whether  patrons 
are  entitled'  to  apply  the  firuits  of  the' glebe  during  a  vacancy  to 
pious  uses.  It  would  seem  that  they  are  not ;  for  the  glebe  is  not 
a  proper  part  of  the  stipend,  but  an  allowance  given  by  special  sta- 
tute to  the  minister  over  and  above  his  stipend ;  as  was  adjudged, 
July  6.  1665)  Colvill^  (Dict.  p«  464.) ;  and  therefore  the  heritors,  on 
whom  the  burden  of  the  glebe  falls,  appear  to  have  an  equitable 
right,  in  the  character  of  donors,  to  dispose  of  the  produce  of  it  to 
any  pious  use  within  the  parish  "^ 

15.  It  is  affirmed  by  some  canonists,  and  by  Hope,  Min.  Pr. 
p.  14.,  that  the  founder  of  a  church  does  not  become  patron  of  it, 
unless  he  had  in  the  deed  of  foundation  reserved  the  right  to  him- 
self;  for  that  patronage,  being  a  servitude  upon  churcnes,  is*  not 
to  be  presumed  without  an  express  constitution.  But  it  is  a  more 
probable  opinion,  that  such  founder  is  patron,  unless  he  shdl  have 
formally  renounced  the  patronage  in  favour  of  the  church ;  ^r$t, 

VOL.  !•  2d  Because 
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By  stat  54.  Geo.  III.  c.  169.,  {Local  and  Personal  Ads)  **  vacant  stipend,  in  so 
^*  fiur  at  it  has  heretofore  been  applicable  by  the  patron  to  pious  purposesi**  is  now  ap- 
propriated in  aid  of  the  fund  established  for  the  widows  of  clergyroen, 

"'  The  jIo/.  54.  Geo.  III.,  appropriates  thevacant  stipends  of  churches  under  the  pa* 
tronage  of  the  Crown,  in  the  same  way  with  every  other  vacant  stipend.  See  the  pre- 
ceding note. 

"^  Thu  opinion  has  been  adopted  by  Sir  John  Connelly  {Parzsfics)^  p.  43G. 
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Book  I-         Because  both  Che  itaperial  constitutiooB  ^and  cburch-^canons  aU 
^.^p-  „   iM  ^    ready  qaoted  expressly  ascribe  this  right  to  the  founder,  without 

making  his  reservation  a  condition  of.  i4i }  2r%|  Founders  would 
have  been  entitled  to  the  patronage,  where  they  had  expressly  re* 
served  it  to  themselves,  without  the  aid  of  any  canon  or  constitu- 
tion ;  3^%,  If  all  churches  were  exempted  from  patronage,  #h^e 
ihat  right  had  not  been  reserved  in  ttie  foundation,  every  church 
where  no  deed  of  foundation  is  extant  to  prove  the  reservation  must 
be  free  from  patronage,  contrarv  to  the  known  rule,  that  the  King 
is  presumed  to  be  the  patron  ot  all  such  churches*     In  the  special 
t^ase,  of  a  parish-  which  is  judged  too  extensive  for  the  cure  of  one 
minister,  if  a  fund  shall  be  raised  by  voluntary  contribution,  or 
from  the  revenues  of  a  borough,  for  the  maintenance  of  a  second, 
not  the  contributors,  but  the  patron  of  the  mother-church  within 
which  the  other  is  erected,  is  deemed  also  the  patron  of  that  other 
diurch :  unless  either,^;^/.  Where  the  contributors  reserve,  in  the 
'  deed  of  foundation,  the  patronage  to  themselves ;  or,  2£%,  Where 
they  have  been  in  the  exercise  of  any  of  the  ri^ts  of  patronage 
without  challenge  from  the  patron  of  toe  first  church,  iV.  Falc.  42, 
{Town  of  Dundee^  Dict.  p.  9904.).  The  right  of  patronage  cannot, 
in  Craig's  opinion,  be  transferred  without  also  tJ»nsferring  some 
part  at  least  of  the  lands  to  which  it  was  united,  in  the  original 
right,  L^.  2.  Dieg.  8.  §  87« ;  but  it  b  voy  possiUe,  that  a  patronage 
may  be  granted  or  conveyed,  withoutr  any  lands  or  baronies  to 
which  it  must  be  annexed.    For  it  is  originally  not  a  feudal  right, 
but  a  personal  privil^;e,  which  may  subsist  of  itself,  as  a  jm  incor- 
jporcdcj  and  oansequently  may  be  carried  by  a  disposition  without 
seisin,  SL B.  %  T.S.  %S5 %  but  though  this  may  hold  in  patronages 
which  have  never  been  conjoined  to  lands,  yet  where  they  are  once 
united  to,  and  transmitted  along  with  hnds  by  in&ftmeiit,  the  ac- 
quirer of  the  right  cannot  divest  himself  of  it^  otherwise  than  by 
investing  the  disponee,  Fme.  Colk  L  84.  {Urquhart,  Dicr.  p. 
9919.)  "^ 
What  if  ifae  16.  Rules  have  been  estaUiahed,  both  by  the  Canon  law  and  our 

presbytery  shall    statutes,  for  the  moie  Speedy  filling  of  vacant  churches,  where 
the  pr^^?     «*^  *®  patron,  or  those  appointed  by  law  to  admit  the  presentee, 

appear  bad^wanL  If  the  bism>p  refiised  to  collate  a  presentee  who 
laboured  under  no  l^d  incapacity,  he  was  oUiged,  by  the  iCanon 
law,  to  provide  him  in  some  other  competent  tosefioe,  DecreiaL 
L.  3.  T.  SS.  C.  Sa  By  the  acts  passed  in  Scotland  immediately 
after  the  Reformation,  if  the  superintendant  refused  to  admit  the 
presentee,  the  patron  might  appeal  to  the  provincial  ayaod,  and 
from  thence  to  the  general  assembly,  whose  aeotenoe  was  to  be 
imal,  1567,  (X  7.  Ailer  the  establidbment  of  Epbcopacy,  the  pa- 
tron was  direoCec^  in  case  of  the  bishop's  refusal,  to  complain  ia 
the  archbbhop ;  and  if  he  ako  refused,  the  pri;i^y  oowcii  vi^^t 
gratit  warrant  for  letters  of  horning  agsinat  the  .ordinary,  t.  e.  the 
bidic»  of  dbe  diocese,^  chatgtng  him  to  |>erform  his  duty  ;  and  if 
he  stw  continued  obstinate,  the  patron  was  allowed  to  retain  the 
vacant  stipend,  1612,  C.  1.  Presentations  must  now  be  tendered 
to  the  presbytery,  as  coming  in  place  of  the  bishop :  And  though 
no  letters  of  homing  have  been  dlirected  against  presbyt^ies  since 
the  statute  of  Queen  Anne,  restoring  to  patmns  tneif  right  p£  pre* 
Banting ;  either  because  that  part  of  the  former  law  was  not  ex- 
pressly 
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Vid,  infr.  B.  1. 1.  6.  9  19. 
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pressly  reviired  by  tbe  statute,  or  because  sudi  a  form  of  diligence    .   Tins  V. 

ugainat  a  spiritnal  court  might  be  thought  inoNisisteBt  with  rres-    '  -*^  -    * 

bjrterian  chiirdb*govemineDt)  yet  the  right  of  presentation  is  by 

that  act  restored  to  patrons,  and  of  course*  all  the  consequential 

rights,  and  amon^  others  thst  of  retaining  the  vacant  stipend. 

I^nce  the  admissron  of  one  into  a  church  by  the  presbytery,  in 

oppontmn  to  the  presentee^  though  it  may  confer  on  the  person 

admitted  a  pastoral  or  spiritual  relation  to  that  church,  cannot  hurt 

the  civil  rimt  of  the  patron,  wha  therefore  may  retain  the  stipend 

as  if  the  mnrch  had  continued  vacant,  Fak.  iL  213«,  (Cawran^ 

DicT.  p.  995L) ;  and  this  doctrine  was  confirmed  by  a  judgment 

of  the  House  of  Lords,  April  1753,  on  an  a{^a]  in  the  case  of  Dr 

Dick,  then  minister  of  jLanark,  (Digt.  p.  9954)  ^»    The  patron's 

ri^t  of  retention,  however,  must  not  be  understood  in  the  sense 

ot  the  old  acts,  as  if  he  had  the  absoltrte  property :  He  ^an  only 

retain  as  a  trustee,  on  the  footing  of  the  present  law^^. 

17*  A  laic  patron,  who  n^lected  to  present  a  fit  person  to  the    Jta  Sevdmtum 
bi^op  within  four  months  after  the  vacancy  might  have  come  to    ^P^<J  ^fJu^t 
his  knowledge^  forfeited,  by  the  Canon  law,  his  right  of  presenting    [^^i^^J^^ 
for  that  turn,  DecretaL  L.8.  71  S&  (7.  27. ;  which  was  transferred 
Jure  devohdkmi  to  the  bishop  in  the  first  place,  th^i  to  the  archbi- 
fidiop^  and  so  upward  till  it  came  to  the  Pope ;  and  this  limitation 
of  K)ur  months  obtained  also  by  our  ancient  law,  Reg.  Maj.  L^  1. 
<7.  2.  §  3.    A  church-patron  mi^  have  presented  by  the  Canon 
law  within  six  months.    By  the  later  law  of  Scotland,  six  months 
have  been  indulged  to  lay  prtrons  for  presenting ;  which  term  is 
computed,  as  in  the  Canon  kw,  not  fixmi  the  vacamnr,  but  firom  the 
patron's  probable  knowledge  of  it,  if  it  happened  throt^  the  in<^ 
cumbent  s  death,  1567,  C.  \  \  and  if  throu^  his  deprivation,  firom 
the  time  of  shewing  the  extracted  sentence  <^  deprivation  to  the 
patron,  1509;  C  117.    In  defiuilt  of  the  patron's  presenting  within 
that  time,  the  nomination  devolved  on  the  church,  1567,  C  7. ; 
that  is,  on  the  Presbytery,  under  Presbyterian  churdi-govemment, 
1592,  C.  117.,  and  on  the  bishop  during  Episcopacy,  1612,  C  L 
Though  the  act  1(X  Am.  CI  12.  §  3.  restoring  the  right  of  presen-^ 
tation,  mentions  the  six  months,  as  if  they  were  to  be  ccxmputed 
from  the  vacancy  itself,  it  were  hard  to  construe  that  general  ex- 
pression into  a  repeal  of  the  rules  formerly  established  for  oompi- 
ting  that  time ;  as  the  legislature's  dedared  intention  was,  not  to 
alter,  but  to  restore  to  us  our  ancient  lawf  ^^^  The  presentation  by 
a  patron  of  one  who  has  not  taken  the  oisiths  to  the  government 
or  who  is  minister  to  another  church,  or  who  shall  not  accept  the 
presentation,  is  not  accounted  an  interraption  of  the  six  months, 
5  Qeo.  /•  C«  29.  §  &  ;  but  if  the  presentee  be  qualified  in  the  terms 
of  that  statute,  the  currency  of  tne  six  months  is  suspended  by  the 

presenti^ion, 

*  See  Tac.  Colt.  Feb.  IB.  1762,  Lady  Dowager  Forbes^  Dfcr.  p.  99aj. 

t  See  BoTikt.  B.  2.  T.  S.  $  59.  This  point  weU  iOoslrated,  Fac.  CM.  Mejf  15.  1795, 
Lard  Dundtn^  DiCT«  p.  9972, 

^  Vid. iupr.  Notes  1X6.  and  ill. 

***  There  ieeiBs  now  to  be  little  doubt,  that  the  aui  months  nuul  he  oonMted  <*  finom 
^<  the  racmcy  itsidi  iT  Connell  (Parishes  J  p.  496  et  seq.  g  Presit/tay  y  StraMqgig^ 
2d  Aug.  1776,  DiCT.  p.  9972,  and  v.  Patronage*  4f!P-  ^0*  ^»  ^^^  Du/fdaSt  sppn 
not.  f .  But,  in  this  last  case»  the  natron,  having  ^  executed  the  presentation  a  luU 
month  before  the  time  limited,''  was  neld  not  to  have  lost  his  right,  though*  from  **  un- 
^^  foreseen  accidents,  in  no  way  imputable  to  him,"  it  4lid  not  reach  the  jpKsbjIergr 
^  after  the  period  was  expired. 
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f^resentatioiirdiiriiig  the  whole  time  that  the  church  courts  are  em-^ 
ployed  in  ddliberatmg  whether  to  recdve  him  or  not;  and  if  they 
should  at  last  rqject  him  for  heterodoxy,  or  whatever  other  cause, 
the  patron  has  as  much  time  left  him  to  present  after  their  sen- 
tence,  m&  was  to  run  of  the  six  months  when .  the  presentation  was 
offered  to  the  Presbytery  *  *^* 

:  18.  In  the  ceremony  of  receiving  a  parochial  minister  to  his 
church,  during  episcopacy,  three  different  acts  must  have  been  per- 
formed :  Urst^  Presentation,  by  which  the  patron,  in  a  writing  di- 
rected and  delivered  by  him  to  the  bishop  of  the  diocese,  named  a 
person  ^capable  of  bein^  admitted  into  the  vacant  church,  and  re- 
quired the  bishop  to  coUate  him  to  it  2c%)  Collation,  called  also 
imtitulian  by  the  canonists,  which  was  a  writing  signed  by  the  bi- 
shops whereby  he  approved  of  the  person  presented  as  properly 
qualified,  and  conferred  on  him  the  vacant  oenefice,  requiring  a 
certain  number  of  the  inferior  clergy  to  induce  him  to  the  church. 
3c%,  Induction,  which  was  an  act  of  the  parochial  ministers  or 
presbyters  thus  d^uted  by  the  bishop,  carrying  the  presentee  to 
the  church,  and  giving  him  possession,  by  placing  him  in  the  pul- 
pit, and  delivering  to  him  .the  bible,. and  die  keys  of  the  churdi. 
Upon  this  the  minister  took  instruments  in  the  hands  of  a  public 
notary  j  and  it  gave  him  the  same  real  right  to  his  benefice^  that 
^ei^in  does  ,to  lands. 

Id.  Collation  liy  4he  bishop  was  neoessary  in  all  benefices  whidh 
JjAd  9,4nira  animanm  annexed  to  them,  ana  in  those  only.  It  be- 
hoi^ed  therefore  all  parochial  ministers  to  be  collated  y  not  only 
prpper  beneficiaries,  who  were  entitled  to  the  .tithes  themselves,  or 
n ^d  <aUocatioiLS  of  certain  parts  of  them,  but  those  who  were  merely 
stipiendiary^  i.  e.  who,  because  their  benefices  had,  been  appropria^ 
ed,  to  cathedrals  or  monasteries,  had  only  a  stipend  modified  to  them^ 
either  out  of  the  tithes  or  some  other  nind :  For  both  the  one  and 
th0  pther  had  the  souls  of  their  congregations  in  diarge.  But  pre- 
bends, and  other  benefices  which  had  no  such  charge,  mi^t  be  nilly 
yesjted,  in  the  presentee,  by  the  bare  nomination  of  the  patron,  with- 
out any  interposition  of  the  bishop,  unless  perhaps  to  confer  orders 
on,  the  person  named,  if  lue  had  been  a  layrman.  In  churches  with- 
in the  bishop^s  diocese,  where  he  himsel/^was  patron^  there  was  no 
room  for  presenting ;  for  presentations  were  to  be  offered  by  the 
patron  to  the  bishop,  and  the  bishop  could  not  with  propriety  pie- 
s^t  to  himseK  In  these,  therefore,  he  collated  jdenojure^  that  is, 
without  presentation,  whether  they  were  mensal  churches,  c;idL  fi|^. 
B^:%  T.  IQ.  §  11.,  and  as  such  parcel  of  the  bishop^s  benefice,  or 
separa^  churches,  of  which  he  was  barely  patron,  July  4.  1 627, 
Mackenzie^  (Dict.  p.  14785.),  If  he  was  patron  of  a  church  that  lay 
in  auother  diocese,  it  bdioved  him  to  present  in  common  fomi  to 
the  bishop  of  that  diocese.  Common  churches  or  those  which  were 
appropriated  to  chapters,  passed  also,  before  the  reformation^  Jby 

simple 

^  Ssme  (bund  as  to  a  presentee  who  had  at  first  accepted,  and.  afterwards,  but  h^bue 
his  being  settled,  renounced  the  presentation  |  Fac.  CM*  March  fi.  1762,  Procurator 
for  thfi  Churchy  Dict.  p.  9961. 

***  Vid.  Cownett  (PariAes^)  p.  ^Of .  et  tea.  But  quare^  whether,  in  the  particnkr 
case  of  a  qualified  person  accepting  and  afterwards  renouncing,  the  decision  noticed 
in  note  *  does  not  extend  the  eflfect  of  the  interruption  beyond  what  is  laid  down  in 
the  text ;  the  Court,  by  that  decision,  having  determined  against  the  jus  devotutum^ 
notwithstandiuff  the  full  period  of  six  months,  even  after  deducting  the  time  consumed 
before  the  Presbytery  under  the  first  presentation,  had  more  than  expired  ? 
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collation,  without  a  formal  presentation,  St.  B.  S.  T.  8.  §  35. : 
But  as  the  King,  or  his  donatary ,  became  patrons  of  these  upon  the 
suppression  of  chapters,  they  were  ordained  to  be  conferred,  like 
otner  parsonages  or  vicarages,  on  the  patron's  presentation,  1594, 
C  196.  It  is  the  less  necessary  to  enlarge  on  this  head,  that  all 
parochial  diurches  are  now  patronate,  i.  e.  subject  to  the  right  of 
presenting,  which  was  originally  inherent  in  patronage ;  without 
excepting  even  those,  the  presentations  of  which  were  sold  in  pur- 
suance or  the  act  1690 :  For  the  heritors  and  kirk-sessions,  in  whose 
favour  they  were  renounced,  became  truly  the  patrons  of  those 
churches,  as  to  the  ri^t  of  presenting  to  the  presbytety. 

20.  Since  the  Revolution,  the  form  of  admission  mto  vaicant 
churches  is  more  simple ;  for  instead  of  collation  and  induction,  the 
presbytery,  by  an  act,  proceeding  either  upon  the  presentation  ad- 
dressed to  them  by  the  patron,  or  on  their  ovmjus  devolutum^  Or  on 
a  call  or  invitation  given  by  the  heritors  and  elders  of  the  parish, 
admit  the  person  presented,  or  called,  as  minister  of  the  parish ; 
or,  as  it  is  expressed  in  our  statutes,  159^  C  116,  ^c.  they  collate 
him  to  the  benefice,  after  having  ordained  him  a  presbyter,  if  he 
was  not  before  in  orders.  And  this  judicial  act  of  admission  gives 
to  the  person  admitted  a  legal  title  to  the  benefice  *. 

21.  As  the  several  expedients  attempted,  after  the  Reformation^ 
to  provide  the  Reformed  clergy  in  reasonable  stipends,  to  be  ex- 
plamed  below,  B.  2.  T.  10.,  fell  short  of  the  end  proposed  by  them, 
a  commission  of  parliament  was  appointed  in  the  reign  of  James  VL 
by  1617,  C.  3.,  to  plant  churches,  and  modify  stipends  to  ministets 
out  of  the  tithes  ot  every  parish  within  the  kingdom ;  and  to  uhite 
small  churches,  where  the  tithes  were  not  sufficient  for  the  main^ 
tenance  of  two  ministers.  To  this  commission  a  power  was  soon 
superadded,  by  1621,  C  5.,  of  dividing  large  parishes,  and  erecting 
new  churches.  By  1633,  C.  19.,  a  second  commission  Was  graAted^ 
with  authority  not  only  to  modify  stipends,  but  to  value  and  seH 
thhes ;  which  was  therefore  styled.  The  conmimon  far  the  planla^ 
Hon  of  kirks  and  valuation  of  ieinds.  Several  new  comniisslioAi} 
were  afterwards  appointed,  with  more  ample  powers  of  uniting  and 
disjoining  parishes,  of  transporting  churches  alteady  built  to  ifiore 
convenient  places,  and  of  annexing  and  dismembering  churches,  a& 
the  commission  should  think  proper,  1661,  C.  61,  ^c.  The  last  of 
this  kind  was  authorised  by  1693,  C.  23. :  But  the  power  of  that 
and  all  the  former  commissions  were,  by  1707,  C.  9.,  traiisfetred  to 
the  court  of  session,  with  this  proviso,  that  itshould  not  be  lawfid  for 
them  to  transport  diurches,  disjoin  parishes,  or  build  or  erect  iie^^ 
churches,  without  the  consent  of  three-fourths  of  the  heritorii,  rec- 
koning the  votes,  not  by  the  number  of  heritors,  but  by  theit  valued 
rent  within  the  parish.  Though  the  commission-cofirt  is  thus  re- 
strained from  erecting  new  churches  without  the  consent  of  three- 
fourths  of  the  heritors,  it  hath  been  adjudged,  that  that  clause  is  to 
be  understood  only  of  building  a  new  church  in  the  old  parish,  or 
transporting  a  church  from  one  part  of  the  parish  to  another ;  but 
that  they  have  authority  to  annex  or  unite  two  parishes  into  one 

VOL.  I.  2e  without 

*  A  variety  of  intermediate  forms  have  been  introduced  between  the  presentinff  of 
the  minister  by  the  patron  and  his  collation:  Ftrst^  It  is  customary,  that  there  shall  be 
a  tbncurrence,  signed  by  the  principal  heritors,  approving  of  the  pat'rbn*s  choice,  and 
recottmending  the  presentee  to  the  pfesbytery ;  2<%,  Therd  is  A  mod^rAtioh  of  a  call, 
or  an  instrument,  signed  by  some  of  the  hei^itors  and  elders,  re^neiiting  t^h^  pre^yj^ery 
to  proceed  to  the  ordination  of  the  presentee ;  and  then  a  day  is  itppointed  for  the  or- 
-ilination. 
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without  such  consent ;  in  which  case,  they  may  judge  what  spot  of 
the  united  parish  is  the  most  commodious  to  build  the  church  up- 
on, t/tt/y  18.  1750,  Parish  of  Kirknewton  **^  The  reason  why  the 
consent  of  the  heritors  is  necesssary  to  the  disjunction  of  a  parish 
is,  because  thev  are,  by  the  disjimction,  to  be  loaded  with  a  certain 
expence  in  budding  the  church,  and  perhaps  in  providing  a  stipend 
and  glebe  for  an  additional  minister;  whereas  tney  can  have  little 
or  no  interest  to  oppose  the  union  of  two  parishes  into  one,  by  which 
union  one  incumbent  is  to  supply  the  place  of  the  two  former. 

22.  By  the  aforesaid  act  1707,  the  court  of  session,  in  the  cha- 
racter of  commissioners  of  tithes,  in  order  to  make  up  for  the  loss 
of  the  records  of  the  commission^court,  which  had  been  burnt  by 
an  accidental  fire  in  the  Parliament-close,  anno  1700,  are  em- 
powered to  receive  such  extracts  as  had  been  taken  from  the  re- 
cord before  that  period,  which,  after  being  booked  in  the  new  re- 
gister, are  to  have  the  same  authority  as  the  principal  writings ; 
and  where  ne  extract  of  the  deed  or  decree  had  been  taken  out, 
the  court  is  authorised  to  make  up  the  tenor  of  the  lost  writing 
upon  proper  evidence.  As  all  the  above-mentioned  powers  are 
conferred  on  the  session  by  special  statute,  they  are  considered, 
when  sitting  in  the  commission-court,  not  as  judges  of  the  session, 
but  as  a  commission  of  parliament ;  and  therefore  they  have,  in 
that  character,  distinct  clerks,  macers,  and  other  officers  of  court  *• 
All  summonses  of  citation  before  this  court  and  all  diligences  issu- 
ing from  it,  pass  under  the  signet  of  the  session ;  nevertheless,  it 
is  the  Lord  Register,  or  his  deputies,  and  not  the  clerks  of  the 
signet,  who  must  subscribe  them,  17079  C.  9.  Though  it  be  this 
court  alone  who  can  grant  augmentations  of  stipend  (at  least  out 
of  the  tithes),  or  pronounce  decrees  of  modification  or  locality,  or 
of  the  sale  or  valuation  of  tithes,  it  is  the  court  of  sesion,  qua 
such,  who  must  judge  in  all  questions  that  may  afterwards  be  mo- 
ved, on  the  legal  effect  and  import  of  such  decrees  ^'\ 

23.  The  only  fund  for  modifying  or  augmenting  stipends,  which 
is  put  under  the  power  of  this  court  by  the  several  statutes  esta- 
blishing it,  is  the  tithes  of  the  parish  where  the  minister,  who  insists 
for  the  modification,  serves  the  cure,  unless  there  shall  be  a  pre* 
vious  agreement  to  provide  for  the  minister,  out  of  a  separate  fund» 
by  the  parties  who  nave  interest  in  that  fund  And  hence,  though 
the  ministers  of  a  borough  should  bring  an  action  of  augmentation 
before  the  commissione^rs,  and  in  support  of  it  offer  to  prove  that 
there  are  separate  funds,  arising  either  from  royal  grants,  or  pri- 
vate donations,  under  the  management  of  the  magistrates,  out  of 
which  an  augmentation  ought  to  be  decreed  to  wem^  the  court 
hath  no  jurisdiction  in  such  action,  Dec.  12.  1764»  Ministers  of 
Edinburgh  ^^^ :   Hie  reason  has  been  formerly  assigned^.  mpr«  B.  1. 

^  Their  proceedings  in  that  capacity  are  subject  to  the  review  of  the  house  of  Lords, 
as  m  other  cases.  See  judgment  of  that  House,  Kirkden ;  July  a.  I7S4,  Fac:  CM. 
DiGT.  p.  7479,  p.  14816,  and  App.  v.  Sripsvo,  Notes  to  NO.  6. 

^ 'f  The  particulars  of  this  case  are  very  fully  given ;  Connett^  (Parishes^ J  p.  161. 
€i  seq. 

***  The  powers  of  the  Commission  of  Teinds,  in  augmenting  and  modifying  stipends, 
have  lately  been  regulated  by  stat.  48.  Geo,  II L  c.  ISS. 

**'  The  final  result  of  this  case,  as  it  is  here  stated,  does  not  appear  to  be  reported. 
Its  earlier  stages,  which  have  not  been  equally  n^lected,  are  thus  more  apt  to  mislead 
than  otherwise.  See  JFac.  CcU.  \9tk  Jan.  176S,  Uicr.  p.  7476.  i  ibid.  2QM  Jidy  176$, 
DiCT.  p.  S969. 
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r.  2.  §  7.  If  therefore  the  presbytery  have  erected  a  new  churchy 
either  where  there  are  no  tithes,  as  in  boroughs,  or  where  the 
tithes  have  been  already  exhausted,  the  commission-court  cannot 
decree  a  stipend,  however  expedient  or  even  necessary  the  erection 
may  have  been.  •  In  such  case,  a  stipend  cannot  be  established 
otherwise  than  by  a  voluntary  deed  ot  the  borough,  or  by  royal  or  - 
parliamentary  grant,  or  by  private  contributions  or  donations.  Nay, 
though  a  second  church  snould  be  erected  in  an  old  parish,  without 
the  authority  of  the  commission-court,  by  the  voluntary  donations 
or  subscriptions  of  the  inhabitants,  even  where  the  tithes  of  the 
parish  are  not  exhausted,  the  court  cannot  grant  to  such  minister 
an  augmentation  out  of  the  tithes  of  the  parish,  which  remained 
free  dhev  what  \\[as  appropriated  for  the  maintenance  of  the  first 
minister.  The  terms  of  the  voluntary  agreement  among  the  do- 
nors must  be  the  only  rule  for  the  rate  or  such  stipend ;  which  i^ 
not  to  be  augmented  at  the  expence  of  heritors,  who  perhaps  ne- 
ver consented  to  the  original  erection,  and  cannot  therefore  be 
bound  by  the  deed  of  third  parties.  The  minister  of  a  new-erected 
church  is  entitled  to  a  judicial  augmentation,  only  where  the  erec- 
tion  hath  been  made,  or  at  least  ratified,  by  the  commission-court, 
aU  the  heritors  having  been  made  parties. 

24.  The  jurisdiction  vested  in  churchmen  is  either  spiritual  or 
civil.  By  the  present  establishment,  our  general  assemblies,  or  con- 
vocations of  tne  clergy,  may  define  or  explain  articles  of  faith,  con- 
demn heretical  opinions,  and  make  canons  for  the  better  establish- 
ment of  the  government  and  discipline  of  the  church,  provided 
their  resolutions  be  consistent  with  the  laws  of  the  realm,  from 
which  our  national  church  derives  its  whole  authority.     It  is  the 
business  of  presbyteries  to  inflict  church-censures  on  offenders, 
plant  ministers  in  vacant  churches,  and  ordain  them,  translate  them 
from  one  church  to  another,  suspend  them  from  the  exercise  of 
their  office,  and  deprive  them  of  the  office  itself.     But  an  appeal 
lies  from  all  sentences  of  presbyteries,  first,  to  the  provincid  sy«* 
nod,  apd  from  them  to  the  general  assembly.     Churaimen,  during 
the  height  of  the  Papal  authority,  extorted  from  the  German  Em- 
perors an  absolute  exemption  from  the  jurisdiction  of  temporal 
courts,  so  as  not  to  be  amenable  to  them,  even  in  civil  or  criminal 
causes,  Const.  FHd.  11.  §  4.  subjoined  to  the  books  of  the  Feus ;  which 
appears  also  to  have  been  the  law  of  Scotland,  1466,  C  8.     And 
tnough  now,  since  the  Reformation,  they  are  equally  subject  with  ' 
laymen  to  the  jurisdiction  of  the  civil  magistrate ;  yet  no  act  of  a 
spiritual  nature  can  to  this  day  be  exercised,  nor  any  spiritual  cen- 
sure inflicted,  either  on  the  clergy  or  the  laity,  but  in  church-courts. 
A  clergyman,  for  instance,  may,  without  doubt,  be  tried  by  the  jus-- 
ticiary  for  treasonable  discourses,  though  uttered  from  the  pul- 
pit ;  but  no  person  can  be  either  received  into  orders,  or  deprived 
of  them,  or  be  thrown  out  of  the  church  by  excommunication, 
but  by  the  sentence  of  a  church  judicatory.     It  may  however  be 
observed,  that  certain  sentences  or  proceedings  of  church-courts, 
in  spiritual  matters,  draw  civil  effects  afl;er  them.    Thus,  the  ad- 
mission by  a  presbytery  of  one  to  the  pastoral  charge  of  a  church, 
who  has  a  legal  capacity  or  qualification  for  it,  gives  the  person  ad- 
mitted a  title  to  the  benefice,  1690)  C  5.,  and  their  sentence  of  de- 
privation cuts  off  that  right,  1592,  C  117.     Our  law  formerly  an- 
nexed civil  penalties  to  the  sentence  of  excommunication  ;  all  which 
•re  now  taken  away  by  1690,  C  28.     Apd,  by  our  present  law, 
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tlie  pivil  magistrate  is  prohibited  from  compelling  any  person  to 
give  obedience  to  the  sentence  of  excommunication,  or  to  appear 
in  any  process  brought  for  the  purpose  of  inflicting  that  censure, 
10*  Ann.  C.  6.  To  have  a  just  notion  of  the  church's  civil  juris- 
diction, as  it  presently  stanos,  a  distinction  must  be  made  between 
ecclesiastical  courts  and  proper  churck^courts.  By  the  last,  we  under- 
stand those  that  are  composed  partly  of  clergymen,  and  partly  of  a 
number  of  laymen,  who  bear  office  in  the  church  under  the  nanie  of 
elders,  ex.  gr*  presbyteries,  synods,  S^.  Ecclesiastical  courts  con- 
sist of  laymen  only,  as  commissariots,  the  commission-court,  S^. 
The  civil  jurisdiction  of  proper  church-courts  consists  of  the  follow- 
ing particulars :  Is/,  Presbyteries  have,  in  some  respect,  the  charge 
of  parochial  schools.  By  1696,  C.  26.  the  heritors  in  parishes 
where  no  parochial  school  has  been  before  established,  are  ordain- 
ed to  provide  a  schooUhouse  ^^,  and  modify  a  salary  to  the  school- 
master, not  under  100  merks  Scots,  and  not  above  200,  and  to  pro- 
portion it  among  themselves,  according  to  tlieir  valued  rent.  If 
the  heritors  fail,  then  the  presbytery  is  directed  to  ^ply  to  the 
commissioners  of  supply  of  the  shire,  who,  or  any  five  of  them,  have 
power  to  establish  a  school,  and  settle  a  salary  in  terms  of  the  sta- 
tute. 2<f/y,  All  schoolmasters  and  teachers  of  youth  are  made 
liable  to  the  trial  and  judgment  of  their  respective  presbyteries, 
not  only  for  their  sufliciency  and  qualifications,  in  order  to  their 
being  elected,  but  for  their  conduct  and  deportment  aAer  their  ad- 
mission, while  they  continue  in  their  offices,  1693,  C.  22  ^  ^^.  Their 
powers  in  the  designation  of  manses  and  glebes  are  explained,  supr. 
B.  1.  T.  2.  §  2.  et  infr.  B.  2.  T.  10.  §  56^  5»,  59. 

25.  Before  explaining  the  extent  of  the  civil  jurisdiction  vested 
in  ecdesiastieal  courts^  the  judges  of  which  have,  since  the  Reform^^ 
tion,  been  laymen,  it.  may  be  premised,  that  in  the  first  ages  of 
ChrisUanity,  when  the  church,  m  place  of  being  protected,  was  per«- 
secuted  by  the  state,  dying  persons,  from  the  great  confidence  they 
reposed  in  the  clergy,  frequently  committed  to  them  the  care  of 
theiif  estates,  and  of  their  orphan  children :  But  these  were  merely 
rights  of  trust,  not  of  Jurisdktion.  During  tihat  period,  Chri^ians, 
to  shun  appearing  before  the  courts  of  idolaters,  usually  referred 
their  differences,  iit  point  of  private  right,  to  one  of  their  own  num- 
ber, of  approved  integrity,  for  the  most  part  to  the  bishop.  Soon 
afler  the  Roman  Emperors .  had  become  Christian,  all  questions 
which  properly  concerned  religion  fell  under  the  bishop  s  cogni- 
sance :  Yet,  at  first,  no  proper  jurisdictionr  was  conferred  on  bishops, 
even  in  religious -matters,  but  simply  a  power  of  judgmg  where 
the  parties  consented  to  it;  as  appears  by  a  constitution  of  Arca- 
dius  and  Honorius,  anno  398^  L.  7.  C.  De  episc.  tmdu  The-year  af^er, 
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The  majority  of  heritors,  with  consent  of  the  schoohnaster,  may,  against  the  wiH 
of  the  minority,  remove  a  schooKhonae  to  a  diiFerent  situation  ;  Andersonf  i€fh  Nov. 
1808,  Fac.  ColL  But  the  Justices,  to  whom,  at  their  Quarter- Sessions,  a  certain  jori»- 
diction  is  given  under  stat.  43.  Geo.  III.  c.  54.  in  regard  to  the  provision  of  new 
■chool'houses,  &c.  have  no  right  to  remove  or  otherwise  interfere  with  school-houses 
formtrhf  established,  under  stat.  1696,  &c.  Dawson^  IStk  Feb.  1809.  See  an  abstract 
of  the  stat.  48.  Geo.  III.,  which  now  regulates  the  government  of  parish  schools^  Ap^ 
pefidiXf  No.  9. 
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By  stat.  43«  Geo.  III.  c.  54.,  the  judgment  of  the  presbytery  in  such  matters  is 
declared  "  final,  without  appeal  or  review  by  any  court,  civil  or  ecclesiastical.'*  But 
if  Aey  refuse  to  act,  or  exceed  their  powers,  the  Court  of  Session  will  give  f  edrcsf ; 
Heritors  o/ Corstojjfktne,  10th  March  1812,  Fac.  Coll.  /  vid.  supr.  tit.  2.  9  7. 
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399,  the  same  Emperors  appear  to  have  granted  to  bishops  a  pro«- 
er  jurisdiction  in  causes  concerning  religion,  but  to  have  exclu- 
ed  them  from  any  power  of  judging  in  points  of  civfl  right,  even 
where  the  parties  were  willing  to  have  submitted  to  their  cogni- 
sance, Cod.  Theod.  L,  16.  T.  11.  C.  I.    At  last,  they  were  autho- 
rised by  the  same  Emperors  to  judge  in  all  questions  where  the 
parties  voluntarily  brought  their  differences  before  them,  without 
distinguishing  between  civil  and  religious ;  and  it  was  dedared, 
that  their  judgments,  where  the  jurisdiction  was  thus  prorogated, 
should  not  be  subject  to  the  review  of  any  civil  court,  I/.  8.  C.  De 
episc,  audi.     In  proportion  to  the  growth  of  Papal  authority,  the 
clergy  had  the  address  to  establish  in  themselves  a  proper  jurist 
diction,  not  only  in  questions  of  tithes,  patronage,  scandal,  breach 
of  vow,  and  in  other  matters  which  might,  with  some  propriety, 
be  styled  eccksttuticat^  but  in  every  cause  which  they  could  find 
the  smallest  colour  to  give  that  name  to.    Thus,  because  they  had 
been  early  intrusted  with  the  administration  of  certain  legacies  be- 
queathed to  pious  uses.  Decretal.  L.  3.  T^  9l6.  C.  8.  17.  19.,  they 
gradually  assumed  the  exclusive  right,  not  only  of  proving  or  con- 
firming all  testaments,  but  of  naming  administrators  for  managing 
the  moveable  estates  of  all  who.died  intestate,  vid.  injr.  B.  3.  T.  9. 
5 18.  28.  Thus  also,  bishops  took  on  themselves  to  judge,  not  only 
in  questions  of  divorce,  bastardy,  and  adultery,  because  marriage 
was  accounted  a  sacrament,  but  in  the  restitution  of  tochers,  De^ 
creial.  L.  4.  1\  20.  C.  2.,  because  todiers  were  given  in  the  view 
of  marriage.     In  like  manner,  our  ancient  law  gave  them  the  cog- 
nisance or  all  conts-oversies  in  which  an  oath  intervened,  because 
an  oath  was  an  act  of  religious  worship  addressed  to  the  Deity, 
Reg.  Maj.  L.  1.  C  2. ;  L.  2.  C.  38.  59.  ^. ;  and  of  the  trial  faid 
deprivation  of  notaries,  1503,  C.  64.,  because  all  notaries  were,  by 
our  aficient  usage,  authorised  by  churchmen  in  their  several  dio- 
ceses.   As  the  d^ergy  were,  by  means  of  this  extensive  jurisdiction, 
too  much  called  off  from  their  proper  functions,  they  committed 
the  exercise  of  it  to  their  vicars,  who  are  in  oi«r  statutes  called 
Officials^  1466,  C.  8.  or  Commissaries.  Hence,  the  commissary-couit 
is  called  the  ikhops'  courts  or  curia  ChristianiUatis^  and  sometimes  the 
consigtorkd  courts  a  word  first  made  use  of  to  deiMie  the  court  in 
which  the  Roman  Emperors  sat  with  their  coundl,  the  comiies  ooi^ 
mtorianiy  either  for  detentiining  private  causes,  xx  for  deliberating 
on  {>ublic  afiaiirs,  Tk.  C.  De  Com.  Consist. ;  -Gof Aojfr.  Com.  in  Oodi 
Tkeodos.  Lib.  11.  T.  39.  L.  5.,  and  afterwards  transferred  to  courts 
of  judicature  held  by  churchmen.    Thus  the  conclave  of  cardinals 
is  called  the  sacred  consisttry. 

26.  As  the  act,  which  was  passed  1560,  and  ratified  1567,  C.  2., 
by  which  all  episcopal  jurisdiction  under  the  authority  of  the  Ro- 
man Pontiff  was  aboli^ed,  did,  fix)m  its  first  enactment,  put  a 
stop  to  judicial  proceedings  in  consistorial  causes,  Queen  Mary 
made  a  new  nominatioo  of  Commissaries,  one  in  every  diocese, 
who  were  to  act  under  the  royal  authority :  And  immediately  after, 
by  a  grant,  Feb.  8. 1563-4,  preserved  by  Balfour,^.  670.,  she  erec*- 
ed  a  new  Commissary-court  at  Edinburgh,  consisting  of  four  Com^ 
missaries ;  the  powers  of  which  were  ratified  by  several  acts,  parti- 
cularly by  an  unprinted  one  in  1592,  preserved  also  by  Balfour, 
p.  676.  This  court  is  vested  with  a  doirole  jurisdiction  ;  one  dio- 
cesan, which  is  exercised  wi^n  the  territory  specified  in  the  grant, 
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viz.  the  counties  of  Edinburgh,  Haddingtoni  Linlithgow^  and  Pee- 
bles,  and  a  part  of  Stirlingshire ;  and  another  universal,  by  which 
they  may  set  aside  the  sentences  of  all  inferior  commissaries,  and 
confirm  the  testaments,  not  only  of  all  who  die  in  foreign  parts,  or 
who  had  no  fixed  residence  in  this  country  at  the  time  of  their  de- 
cease, but  even  of  those  who  had,  at  that  time,  their  residence  in 
another  commissariot,  during  a  vacancy  in  that  commissariot 

27.  Q,  Mary,  by  a  letter  recorded  in  the  books  of  sederunt,  Jan.  7. 
]  567,  gave  up  the  nomination  of  commissaries  to  the  court  of  ses- 
sion, who  had  about  that  time  obtained  a  grant  of  the  quots  of  tes- 
taments :  authorising  them  to  present  to  her,  persons  proper  for 
the  office,  afler  making  trial  of  their  qualifications ;  ana  declaring 
all  grants  of  commissariot,  made  without  such  previous  presenta- 
tion, null.  But  upon  the  establishment  of  Episcopacy  in  ner  son's 
reign,  bishops  were,  by  1609,  C.  6.,  restored  to  the  nomination  of 
their  commissaries :  And  the  right  of  naming  the  four  commissaries 
of  Edinburgh  was,  by  that  statute,  divided  between  the  archbi- 
shops of  St  Andrew's  and  of  Glasgow,  each  of  whom  was  to  name 
two.  Afler  the  erection  of  Edinburgh  into  a  bishop's  see,  in  1633, 
the  nomination  of  the  two  conmiissaries  of  Edinburgh,  which  had 
been  in  the  gifl  of  the  archbishop  of  St  Andrew's,  was  transferred 
to  the  bishop  of  Edinburgh,  provided  that  that  archbishop  should 
consent  to  the  nomination  ;  in  consequence  of  which,  the  bishop 
of  Edinburgh  presented  Wishart  and  Aikenhead 
to  the  commissariot  of  Edinburgh,  with  the  consent  of  the  archbi- 
shop of  St  Andrew's.  But,  smce  the  Revolution,  the  right  of 
naming  all  the  commissaries  of  this  kingdom  has  again  devolved 
on  the  crown,  as  coming  in  tlie  place  of  the  bishops.  There  was 
but  one  commissary-court  in  every  diocese,  till  the  erection  of  the 
commissariot  of  Edinburgh  in  1564;  Afterwards,  in  pursuance  of 
a  royal  commission  in  1581,  preserved  by  Balfour,  p.  673.,  autho- 
rising the  session  to  erect  new  ones,  for  the  conveniency  of  those 
wholived  at  a  distance  from  the  court  of  the  diocese,  commissariots 
were  established  at  Stirling,  Peebles,  Lauder,  and  a  few  other 
places  which  had  never  been  episcopal  sees. 

28.  As  the  jurisdiction  assumed  b^  the  clergy  during  Popery 
was  entirely  independent  of  the  civil  power,  and  of  Si  secular 
courts,  the  sentences  pronounced  by  them  were  subject  to  the  re- 
view of  the  Pope  only,  or  his  dele^tes ;  so  that  the  jurisdiction  of 
the  bishops'  courts  was  in  that  period  supreme,  with  respect  to  the 
courts  of  Scotland.  But  on  the  Reformation  they  were  stripped 
of  this  character,  bv  an  act  passed  1560,  and  ratified  by  1581, 
C.  115.,  by  which,  tne  appeals  from  ^  the  bishops'  courts,  then  de- 
pending at  Rome,  were  ordained  to  be  decided,  not  by  the  com- 
missaries of  Edinburgh,  as  the  supreme  consistorial  court,  but  by 
the  session  ;  and  by  a  posterior  act,  1609,  C.  6.,  the  court  of  ses- 
sion is  declared  the  King's  great  consistory ;  and,  as  such,  is  vested ' 
with  the  power  of  reviewing  all  decrees  pronounced  by  the  com- 
missaries. Nevertheless,  as  the  session  had  no  liferent  jurisdic- 
tion in  consistoridi  causes  prior  to  that  act,  and  as  the  act  autho- 
rises them  to  judge  only  in  the  way  of  advocation,  they  have  not 
at  this  day  any  proper  consistorial  jurisdiction  in  the  first  instance, 
even  though  the  commissaries  should  not  reclaim  the  cause  to 
themselves,  SL  B.  4.  71  1.  §  36.  Neidier  do  they  give  sentence 
in  any  consistorial  cause  brought  firom  the  commissaries,  but  remit 
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it  to  them  with  instructions  how  to  proceed  ^^.  By  the  usage  im-* 
mediately  subsequent  to  the  act  IGOO^  the  session  did  not  admit 
advocations  to  themselves  from  the  inferior  commissaries ;  the  ac- 
tion must  have  been  first  carried  to  the  commissaries  of  Edinburgh : 
But  as  that  practice  had  been  disused  for  upwards  of  a  centuryi  a 
defence  founded  on  it  was  repelled,  Edg.  Jan.  28.  1725,  Whiie^ 
(DicT.  p.  7551.)  *^^  After  sentence  pronoimced  by  the  commis- 
saries of  Edinburgh,  and  extracted,  they  have  no  power  of  review- 
ing it,  except  on  a  remit  from  the  session. 

29.  The  extent  of  the  commissaries'  jurisdiction,  and  their  forms 
of  proceeding  since  the  Reformation,  both  in  common  actions  and 
in  the  confirmation  of  testaments,  have  been  set  forth  in  special 
instructions  given  to  them  from  time  to  tima  Q.  Mary,  soon  after 
she  had  named  commissaries,  signed  particular  instructions  to  be 
observed  by  them,  March  12.  1563-4 ;  to  which  the  session,  after 
the  Queen  had  resigned  to  thom  her  right  of  nomination,  added  a 
few  more,  March  26,  1567.  In  pursuance  of  the  act  1609,  C.  B. 
directing  the  commissaries  to  observe  the  injunctions  which  should 
be  prescribed  to  them,  the  bishops  signed  a  fiill  set  of  instructions, 
botn  to  the  commissaries  and  their  clerks,  March  2.  1610;  all 
which  are  preserved  by  Balfour,  p.  655.  et  seq.  After  the  Restorsr- 
tion,  it  was  thought  proper  to  reinstate  the  commissary-courts  in 
their  ancient  rights  and  forms,  which  had  suffered  considerable.  inr> 
novations  under  the  Usurper,*  by  new  injunctions  drawn  up  by  the 
bishops,  and  authorised  by  the  King,  Jan.  21..  1666;  which  fure 
inserted,  both  in  Lord  Stair's  decisions,  and  ia  the  printed  acts 
of  sederunt.  To  this  day,  the  commissaries  retain  a  privative  jurijh 
diction  in  all  matters  properly  consistorial,  ex.  gr.  in  declarators  of 
marriage,  actions  of  adherence  or  divorce,  in  adultery,  bastarcfy, 
the  execution  of  testaments,  S^c.  Their  jurisdiction  in  questions  pt 
bastardy  is  limited  to  the  life  of  the  person  alleged  to  be  a  bastfurd. 
An  action  for  having  it  declared;  that  one  deceased  was  a  bastard, 
and  that  his  estate  is  fallen  to  the  King,  must,  like  all  other  de- 
clarators of  escheat,  be  pursued  before  uie  session.     ,  , 

30.  In  actions  which  bear  only  a  remote  resemblance  to  con-^ 
sistorial  causes,  the  jurisdiction  of  the  commissaries  is  cumulative 
with  other  judges*ordinary,  as  in  actions  for  tithes,  or  the  pay- 
ment of  stipend,  in  those  brought  by  wives  for  a  separate  alimony 
against  their  husbands  ^^^,  in  applications  for  inspecting  or  sealing  up 
the  writings  of  persons  deceased,  or  in  actions  brought  by  their  cre- 
ditors or  legatees  against  the  executors.  But  where  a  privil^ed 
creditor  of  the  deceased  sues  on  his  debt  only  to  constitute  it, 
without  a  conclusion  of  payment,  such  action  is  deemed  properly 
consistorial,  and  so  must  be  brought  before  the  commissaries  in  the 
first  instance.  Fount  Feb.  10. 1693,  Graham^  (Dict.  p.  7555).  Ques- 
tions of  slander  and  defamation  have  been  in  every  period  of  time» 
even  since  the  Reformation,  proper  to  the  cognisance  of  the  com- 
missaries. 

^^  It  IS)  in  Bome  sort,  a  consequence  of  this,  that  where  an  action  of  divorce  has  by 
advocation  been  brought  before  the  court  of  session,  and  the  judgment  there  pronoun- 
ced been  afterwards  appealed  from  to  the  House  of  Peers,  any  subsequent  application 
by  the  wife  for  money  to  carrjf  on  the  cause  must  be  made  to  the  commissary  court, 
where  the  radical  suit  lies ;  Cunningham  Fairlie^  ^th  Feb.  1818,  Fac,  Coll.  Such  ap- 
plications are  competent  in  the  court  of  session,  only  during  the  actual  dependence  of' 
the  case  before  themselves. 

1^  It  has  since  been  decided,  that  the  commissaries  of  Edinburgh  have  no  power  to 
advocate  causes  from  inferior  commissaries ;  KameSf  SeL  Dec.  Commissary  of  Aberdeen^ 
ISrt  Feb.  176S,  DiCT.  p-  7552. 

^^  Vid.post.  tit.  6.  f  19.  in  not. 
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Boot  I.   ^    n^iss&HeB.    tn  all  the  iiistructions  gireti  ftom  time  to  time  by  the 

ctoWti.  ot  by  bishops^  to  these  judges^  actions  of  slander  are  men- 
tioned as  falling  under  their  jurisdiction^  immediately  before  the 
confirmation  of  testaments,  in  which  it  is  incontestable  that  their 
judicial  powers  are  pritative*  But  verbal  injuries  strictly  taken, 
L  e.  hasty  words  uttered  suddenly  in  ri$>a^  of  which  beloW|  A  4. 
T.  4.  §  80.)  have  been  for  some  time  past  judged  of  by  the  court 
of  session,  and  even  by  the  justices  of  the  peace,  Fac.  CdU  i.  147, 
(AucheTdecky  Dict.  p.  7348.)  "^  By  the  above-mentioned  instruc- 
tions, comniissaries  had  a  cumulative  jurisdiction  in  the  actions, 
though  not  properly  consistorial,  of  widows,  orphans,  and  other 
jyei'gen^  mkerabuen^  iiot  eitceeding  L.  20  Scots ;  and  in  causes  re- 
ferred to  oath,  not  exceeding  K  40  Scots  \  and  indeed  iti  all  causes 
where  the  parties  prorogated  their  jurisdiction  :  But  where  their 
jurisdiction  was  not  prorogated,  they  were  found  not  to  have  the 
cognisance  of  physicians'  fees,  where  the  sum  exceeded  Li.40, 
Nov,  26.  168*,  lAddely  (Dict.  p.  7553.) ;  nor  of  tutory  a^Jcounts, 
Dec.  8.  1675,  Wii^t^  (Dict.  p.  7578.)  * ;  though  they  claimed  a 
jurisdiction  in  both,  as  the  causes  of  dying  persons  and  orpbafis. 
This  part  of  their  jurisdiction,  which  relates  to  causes  that  have 
not  the  proper  consistorial  character,  is  now  precisely  defined  by 
act  of  sederunt,  Jt^  29. 175^  proceeding  on  a  complaint  exhibited 
by  die  sheriff^^lerks  against  the  commissaries,  for  illegally  ext^id* 
ing  Iheir  jurisdiction.  That  act  deckres]^  that  the  commissaries 
have  no  power  to  pronounce  decrees  in  absence^  for  any  sum 
abov^  L»  40  Scots>  in  actions  of  debt  or  otiier  civil  <^uses,  referred 
to  oath ;  or,  in  other  words>  that  they  have  not  the  cognisance  of 
such  causes  unless  their  jurisdiction  be  prorogated  by  the  consent  of 
parties ;  But  they  are  declared  cottipetent  to  the  authenticating  of 
tutok'ial  and  curatoridi  inventories ;  aAd  to  the  registration^  not 
only  (^bondSf  contracts,  or  other  deeds  which  bear  a  clause  <^  re- 
giM;t«tion  in  the  books  of  any  judge  i^ompetent,  but  of"  protests 
xl^ti  bills ;  without  any  limitation  as  to  ttie  extent  of  tl^  sums 
contained  in  tho^  inventories,  bondS)  contracts,  or  bills  ^^\  But 
this  must  be  attended  to,  Which  has  been  already  suggested^  J?.  I. 
71  2.  §  S8.,  that  the  commob  clause,  bearing  the  grantor's  consent 
to  lister  i%i  the  commissary4>ooks,  does  not  ^tejurkdictio  contend 
H6M  to  the  tomikii^saiies,  in  questions  concettiing  the  legal  effi^^ts 
of  the  deed  registered.  Hie  consent  is  merely  to  register,  and  so 
can  go  no  farthet,  unliess  the  parlies  shall  submit  to  the  jurisdiction 
of  tbe  court 

31.  Inferior 

*  Compare  the  case  of  Wright  with  that  of  Horsbufgh,  Dict.  p.  7576. 

^^  Action  of  damages  for  scandal  and  defamation  has  been  foand  competent  before 
tfie  Bailie-Cotirta  in  royal  Ixrrgbs;  Kilk.  Hantflton,  I9lh  June  1750,  Di(^.  p.  76S2; 
befbrethe  Shariff,  FohresL,  \2th  Dec.  1S07,  Fac.  Coll.  Dicr.  v.  Jurisdict.  4fP-  ^^  '^-t 
where  it  ^as  argued,  that  ^  if  there  are  any  questions  of  slander,  wherein  the  juris- 
*<  diction  of  the  consistorial  court  is  exclusive,  it  is  restricted  to  those  in  which  a  pa- 
linode or  ecclesiastical  censure  is  required."  Nay,  the  court  of  session  sustained  tl^ir 
competency,  even  where,  in  addition  to  damages,  palinode  and  censure  were  tonclu- 
ded  for,  though  of  course,  as  to  these  last,  no  judgment  could  issue;  Karnes^  Set.  Dec. 
tfilkie,  1 5th  Feb.  1765»  DiCT.  p.  ^360.  Since  the  institution  of  the  Jury  Court,  such 
actions  have  become  so  very  familiar^  that  the  idea  of  an  exclusive  jurisdiction  in 
Ae  commissaries  is  altogether  exploded;  Murray s  Reports^ passim.  The  late  statute 
declaring  that  court  permanent,  specifies  actions  for  *<  libel  or  defamation,''  as  a  posi- 
tive class,  among  many  others  which  must  be  de  piano  remitted  to  it  from  the  Court  of 
Session;  £9.  Geo.  III.  c.  85.  §  \. 

1^  By  Stat.  49.  Geo.  III.  c.  42.  §  2.  the  registration  of  probative  writs^  &Cf  and  of 
protests  on  bills,  is  taken  from  them. 
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31.  Inferior  commissaries  have  no  jurisdiction  in  such  consisto- 
rial  causes  as  are,  from  their  importance  or  intricacy,  proper  to  the 
commissariot  of  Edinburgh.  Of  this  kind  are  actions  of  divorce, 
1609,  C.  6.,  and  declarators  of  the  nullity  of  marriage,  under  which 
are  included  questions  of  bastardy  and  adherence,  when  they  have 
a  connection  with  the  lawfulness  of  marriage,  or  with  adultery, 
Imtr.  1666,  C  %  The  right  in  the  commissaries  of  Edinburgh  to 
set  aside  the  Judgments  of  inferior  commissaries  is  limited  in  point 
of  time  by  said  instructions,  §  16.,  which  requires,  that  the  reduc* 
tion  shall  be  carried  on  before  the  commissaries  of  Edinburgh 
within  a  year  from  the  decree  of  the  inferior  commissary. 
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X.   OF  MARRIAGE. 


A 


FTER  having  treated  of  the  several  ranks  of  persons  as  they 
are  distinguished  by  their  public  characters,  they  may  be  con- 
sidered in  their  more  private  capacities,  as  husband  and  wife,  father 
and  child,  tutor  and  pupil,  master  and  servant.  The  relation  be^ 
tween  husband  and  wife  is  constituted  by  marriage ;  which  may  be 
defined,  after  the  Roman  lawvers,  the  conjunction  of  man  and 
woman  in  the  strictest  society  ot  life  till  death  shall  separate  them. 
The  words  man  and  woman  may  perhaps  have  been  put  in  the  sin* 
gular  number,  to  exclude  bigamy,  by  which  is  understood  a  man's 
marrying  a  second  wife,  or  a  woman's  marrying  a  second  husband, 
while  either  of  them  stands  married  to  a  firsts 

2.  Marriage  is  truly  a  contract,  and  so  rec^uires  the  consent  of 
parties,  of  which  injr.  J9.  3.  T.  1.  §  16.  And  it  is  constituted  by 
consent  alone,  by  the  conjundio  animorum ;  so  that  though  the  par- 
ties, after  consent  given,  should,  by  death,  disagreement,  or  other 
cause  whatever,  happen  not  to  consummate  the  marri^e  canjuno* 
tione  corporumy  they  are  nevertheless  entitled  to  all  the  legal  rights 
consequent  on  marriage ^^^^.  Neither  idiots,  nor  pupils  ^^  can  mar- 
ry because  both  are  incapable  of  consent  f.  The  Canon  law  indeed 
aflSrms,  that  a  pupil  may  enter  into  marriage,  where  there  is  an 
ability  to  procreate  or  conceive,  DecretaU  L.  4.  T.  2.  C  3. ;  or,  as 
it  is  expressed  by  some  doctors,  n  maiitia  mppleat  cstatem.    But, 

VOL.  I.  2  G  Jirity 

"*  But  it  is  not  enough  that  the  Form  of  consent  be  interposed,  unless  it  is  the  free  and 
voluntary  act  of  the  jparties.  See,  in  illustration  of  this,  Karnes's  Select  Decis.  Cameron f 
DiCT.  p.  126S0. 

f  A  marriage  was  found  null,  where  the  male  party  was  an  idiot,  though  there  had 
been  a  child  procreated  subsequently  to  the  union ;  Ktlk.  NO.  1.  voce  Idiot,  Btaiff  Dicr. 
p.  6293, 


'^  See  fiirther  on  the  subject  of  consent,  infr^  §  5.  h.  L  and  Not.  189. 

^**  It  was  unanimously  so  found  in  the  case  of  a  male  pupil,  though  at  the  time  of 
the  marriage  wanting  only  iwo  months  of  14,  and  though  proved  to  have  been  in  bed 
with  the  woman  within  even  a  Jbrtnight  of  completing  that  age  \  Johnston^  nth  Nov* 
1770,  Fac.  Coll.  DiCT.  p.8931.  llie  court  likewise  held  in  this  case,  that  <<the 
*<  maxim  of  the  canon  law,  nfsi  maiitia,  8fc.  was  not  received  in  the  law  of  Scotland." 


Definition  of 
marriage. 


It  is  constituted 
solely  by  con* 
sent. 


u^ 


An  Institute  of  the  Law  of  Scotland. 


Book  L 


Anlennptid 
contracts  and 
promises  of  mar- 
riage may  be 
resSed  from, 


jfSr^/,  This  doctrinQ  supposes  an  indecent  impedio  corporis^  which  is 
not  to  be  admitted  without  the  most  urgent  necessity,  L.  3.  C. 
Quand.  tut.  vel  cur*  ^dly^  It  is  adverse  to  first  principles :  For  if 
the  law  declares  a  pupil  incapable  of  entering  into  the  most  tri- 
fling contract,  from  a  defect  of  judgment,  it  siurely  ought  not  to 
suffi^r  him  to  engage  in  an  indissoluble  society,  the  nature  of  which 
he  cannot  form  the  smallest  notion  of;  yet  if  the  married  pair  shall 
continue  to  cohabit  after  puberty,  such  acquiescence  makes  the 
marriage  valid,  L.  4.  De  tit.  nup. 

3.  Marriage  is  seldom  contracted  without  previous  espousals^  or 
a  promise  of  marriage,  called  by  the  Romans  zpofMoUay  or  stipulatio 
sponsalitia ;  but  these  are  quite  distinct  from  the  marriage  itself, 
which  requires  present  consent.  The  written  antenuptial  contracts, 
therefore,  in  use  with  us,  dp  not  constitute  marriage  :  For  though 
their  style  seems  to  import  a  consent  de  prasenti^  in  the  following 
words.  We  take  one  another  for  our  lawful  spouses ;  yet  the  obliga- 
tion which  is  immediately  subjoined,  to  solemnize  the  marriage  in  the 
face  of  the  church,  shews  that  the  parties  do  not  hold  the  contract 
for  perfected,  till  that  ceremony  be  performed.  Hence  instances 
have  occurred  of  persons  being  charged  upon  letters  of  horning  to 
isolemnize  the  marriage  in  the  terms  of  that  written  obligation ; 
whereas,  if  the  marriage  had  been  deemed  perfected  by  subscribing 
the  contract,  the  proper  action  would  ha^^e  been  a  declarator  of*  it 
before  the  commissaries.  The  siipidatio  spon9alitia  had  this  only 
effect  by  the^tf^  aniiquuin  of  the  Romans,  that  an  action  of  damages 
lay  against  the.  party^promisiiag  and  refusing  to  perform,  Gell.  I'foct. 
Mti^L^  4.  C  4.  Ajiq  when  afterweidg  earnest,  arrhB  sponsaUiuBf 
tame  to  be  givoi  by  tbe  bridegroomv  he  lost  his  ramest  if  be  r&« 
^iledj  and  if  the  bride  resiledi,  she  was  obliged  to  restore  it  with  as 
micb  moce,  L.  5.  C.  De  spqnmi^  The  Canon  law  allows  the  party 
a  Jibertyito  vestle,.  thoiitg'h  he  sboold  bave  promised  ufpon  oath, 
^piecMiaL  L^^i^T.  1^  C.  2. 17.  In  Holland,  he  who  has  entered  into 
'espousals,  according  to  tbe  law  of  that,  country,  may,  at  the  suit  of 
the' other  parly ,  be  .compellied  to  fulfil  his  engagements  remediis 
piHtetbrm^'by  un^rhaDmentf  seizing  hjs  goods,  Ssf c ;  and  if  he 
still  contimie  dbstinate,  the  judg^jmiy,  by  his  sentence,  declare  the 
marriage  per&cted ;  the'coosent  girv^en  in  the  espousals  being  irr 
suoh  case  brought  down^jictiane  Jurist  to  thie  date  of  the  sentence, 
Brbmtr  de  jure,  connvb.  p.  ^&  By  the  custom  of  Scotland^  all  pro^ 
miises  of  marriage,  whether  private  or  more  solemn,  contained  in 
written  contracts,  may,  in  the  general  ease,  be  resiled  from  ;  which 
pnoceeck  frbns)  onr  close  adiherence  to  the  rule,  Matrimonia  debent 
esse  Ubena\  and  from,  the  eon^deration  of  the  fatal  consequences 
which  often  ^attend  forced  niavpiages  *.  Bat  if  we  suppose  matters- 
not  entire,  that  is,  any  thing  done  in  consequence  of  the  promise, 

whereby 

'  *  A  contrary  rule  ^eeiiis  anciently  to  have  been  observed,  Balfour*s  Practics^  p.  97, 
"98 ;  Spottifwoodf  tit.  Marriage  ;  but  our  later  custom  has  been  agreeable  to  what  is 
laid  down  by  the  learned  author ;  and  accordingly,  it  has  been  found,  that  no  action  lies 
far  recovery  of  the  penalty  contained  in  a  contract  of  marriage,  Jan.  21.  17  f  5,  Youngs 
DicT.  p.  84<73.  See  June  17«  1742,  Provan^  Dicr.  p.  9511  *^\  See  Johnston^  Dec.  21. 
1770,  DxcT.  p,  13916. 


***  Tlere  are  two  very  discordant  reports  of  this  case;  one  by  Karnes^  Rem.  Decm 
vol.  \i.  No.  30.)  the  other  by  Cleric  Homey  NO,  195.  The  latter  alone  has  reference  to 
the  subject  of  breach  of  promise  of  marriage  ;  and  so  fa^  as  it  goes,  it  seems  adverse  to 
tbe  general  doctrine  in  the  above  note.  It  is  needless,  however,  to  examine  this,  or 
any  other  of  the  older  cases,  more  minutely,  our  law  ntrw  being  settled  as  stated  ivjr> 
Not.  137. 
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whereby  damage  arises  to  any  of  the  parties  from  the  non-perfor- 
mance,  the  party  refusing  to  fulfil,  though  he  cannot  be  compelled 
to  celebrate  the  marriage,  may  be  condemned  to  pay  the  damage 
sustained  by  the  other  party  *  ^^^. 

4.  In  the  case  of  a  promise  of  marriage  followed  by  a  copula ; 
if  the  promise  hath  been  declared  by  a  written  marriage-contract  in 
the  usual  style,  the  subsequent  copula  must  doubtless  be  considered 
as  the  perfection  or  consummation  of  the  prior  contract,  after 
which  there  can  be  no  room  for  resiling :  And  indeed,  though  the 
promise  defuturo  should  be  barely  verbal,  the  canonists,  Decretal 
L.  4.  T.  1.  C  30.,  and,  upon  their  authority,  both  our  judges  and 
writers,  are  agreed,  that  a  coptda  subsequent  to  such  promise  con- 
stitutes marriage,  from  a  presumption  or  fiction,  that  the  consent 
de  priEsentiy  which  is  essential  to  marriage,  was  at  that  moment 
mutually  given  by  the  parties,  in  consequence  of  the  anterior  pro- 
mise^ St.  B.  1.  T.  4,  §  6.,  and  B.  3.  T.  3.  §  42. ;  Fac.  Coll.  i.  46., 
{Pennycuickj  Dict.  p.  12677.)  f-  This  presumption,  though  but 
slightly  founded  in  nature,  is  abundantly  recommended  by  its  equi- 
ty, and  the  just  check  which  it  gives  to  perfidy  %. 

5.  The  consent  essential  to  marriage  is  either  express  or  tacit 
Express  consent  in  regular  marriages  is  signified  by  a  solemn  verf- 
bal  vow  of  the  parties,  accepting  each  other  for  their  lawfbl  spouses, 

uttered 

*  Fornix.  Jan.  2.  1685,  Graham^  Dicr.  p.  8472  ^".  But  this  is  to  be  understood  only 
wnere  no  reasonable  cause  can  be  assigned  for  resiling.  See  Fae.  Coll^  June  21. 1767^ 
7%o9iso^,  Dict.  p.  13915*  '   .     ' 

f  The  method  formerly  resorted  to  for  making  effectual  a  promise  sttbsequente  eopU* 
ktf  appears  to  have  been  an  action  before  the  commissaries,  concluding  for  decree  a^ 
gainst  the  refractory  party  to  solemnise  the  marriage,  and  that  upon  failure  the  marriage 
«haQ  be  declared  complete.  Craig  mentions  an  instance:  ''Comtnissarii,  viri  dctitf, 
**  successioneiii  bonorum  mobilium  concesserunt  liberis  Edwardi  Younger,  licet  matrix 
^<  monium  nunquam  fuit  contractum,  neqae  banna  proclamata :  ea  ratione,  quod  cuin 
**  Edwardus,  sub  fide  futuri  matrimonii,  eos  liberos  suscipisset,  materque  apud  coni* 
^*  missarios  cansam  obtinuisset  ut  £dwardus  matrimonium  promissum  implere  ^ogerd* 
**  tur,  eo  recusante,  perinde  habuenint  ac  si  eam  in  uxorem  duxisset,  lib^isqne  bonoruih 
^<  mobilium  executio  sive  hsereditas  adjudicata'esL**  See  also  the  case  of  Bardhyi  {tA 
noticed  hy  Stair,  B.l.t^.§  6.,  vers.  "The  public  solemnity,**  apudjlh^ ;)  that  of  Cra^ 
against  Siitelair,  Dec,  16.  1628,  Dict.  p.  10034. ;  Karnes's  Elucidations,  Art,  5.  But 
any  farther  discussion  of  the  subject  is  superseded  by  the  case  of  Pennycuik,  which  wdi 
taken  up  by  the  court  entirely  upon  the  general  point.  It  was  held  *for  law,  <Hhat 
^  a  promise  of  marriage,  fblloWed  by  a  ccpula,  made,  from  that  moment,  an  actual 
■«*  marriage."  - 

4  A  promise  (to  the  effect  of  constituting  marriage)  can  be  proved  only  by  writ  or 
oath  of  party  *"•  But  a  train  of  circumstances,  such  as  a  regular  courtship  before 
the  coptda,  may  be  proved  by  witnesses;  Fac.  Coll,  Nov.2l.  1755,  Smith,  Dict.  p,  12391. 
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Damages  are  now  also  given  in  solatium  of  the  wounded  feelings  of  the  party,  al« 
though  no  specific  patrimonial  damage  be  condescended  on.  In  the  case  of  JEfeg?, 
27th  May  1812,  Fac.  ColL,  the  Court  of  Session  awarded  a  solatium  of  L.  700.  And 
asaio,  in  a  similar  case.  Rose,  \9th  Jidy  1816,  Murray s  Reports,  damages  were  assess^ 
ed  by  a  Jury  at  L.  900.  The  principle  of  decision  thus  acted  upon  py  our  CoartSy 
appears  since  to  have  been  assumed  as  settled  law  in  the  recent  slat.  59.  Geo.  III. 
c.  S5. ;  which  enacts,  §  1.  that  all  processes  brought  before  the  Court  of  Session 
**  on  account  o(  breach  of  promise  of  marriage,"  shall  be  forthwith  remitted  for  trial  iir 
the  Jury  Court. 

*'^  In  this  case  the  special  damage  proved  amounted  only  to  L.  80 ;  but  <«  the  Lords,' 
^<  at  the  advising,  for  that  expense,  and  for  her  loss  of  the  market i  modified  L.  100 
^  against  bim,  m  regard  especially  that  he  could  give  no  rational  ground  why  he  gave 
^  ovef  the  bargain."  The  decision  is,  thus,  in  some  sort,  an  anticipation  of  the  present 
stale'  of  the  law  $  and  Fountainball,  who  reports  it,  observes,  that  it  <<  setttn  entU 
^  tabl^  though  it  be  new." 

■*•  See  also  Cockburn,  I9th  July  1670,  Diet.  p.  12386;  Harvie,  I9lh  Feb.  17S2,* 
DiCP.  p.  12S88. 
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Book  I.         uttered  before  a  clergyman,  who  thereupon  declares  them  married 

Eersons.  But  it  is  not  essential  to  marriage,  that  it  be  celebrated 
J  a  cler^3rman  :  The  consent  of  parties  may  be  expressed  before  a 
civil  magistrate,  or  even  before  witnesises ;  for  it  Is  the  consent  of 
parties  which  constitutes  marriage  ^^'^  And  hence  the  same  statute 

which 

*  The  private  declarations  of  parties,  even  in  writing,  are  not,  per  se^  equivalent  to 
actual  celebration  of  marriage}  lor  notwithstanding  of  such  private  declarations,  there 
may  be  ciroumstanoes  to  induce  the  conclusion,  that  there  was  not  an  intention  to 
enter  into  the  contract  de  pnesenti.  In  two  cases,  Fac.  Coll.  Dec.  20.  17S1,  Macinftesp 
DiCT.  p.  126SS.;  and  Feb.  16.  1786,  Tayhrj  DicT.  p.  12687.;  the  court  of  session 
had  sustained  such  declarations :  But  both  these  judgments  were  reversed  in  the  House 
of  Lords ;  and  the  court  of  session,  in  a  subsequent  case,  seem  to  have  held  it  necessary, 
either  that  the  marriage  be  actually  celebrated  before  a  clergyman,  or  that  the  consent 
be  adhibited  in  some  other  mode  equally  unequivocal,  Fac.  Call*  Dec,  6.  1796,  Mac-^ 
laucMan^  DiCT.  p.  1S698. 


^^  The  cases  referred  to  \xi  Note  *,  if  rightly  taken,  do  not  at  all  impeach  the  doc- 
trine laid  down  in  the  text.  For,  observe  the  very  special  circumstances  with  which 
they  are  attended.  The  reversal  in  the  case  of  Macinnes  is,  by  the  anxious  and  detailed 
judgment  of  the  Court  of  Appeal,  put  on  this  express  ground,  that  the  written  acknow- 
ledgment founded  on  **  was  not  given  by  the  defender,  or  accepted  by  the  pursuer,  or 
<*  understood  by  either,  as  a  declaration  of  the  truth,  but  merely  as  a  colour  to  serve 
<<  another  and  a  different  purpose^  which  had  been  mutually  concerted  between  them." 
In  the  same  way,  the  reversal  in  the  case  of  Taylor  is  put  on  the  special  ground,  *■  that 
**  the  two  letters  insisted  upon  in  this  process,  signed  by  the  parties  respectively,  and 
**  mutually  exchanged,  were  not  intended  by  either,  or  understood  by  the  other,  as  a 
**  final  agreement ;  nor  was  it  so  intended  or  understood,  that  they  had  thereby  con« 
*'  tracted  the  state  of  matrimony,  or  the  relation  of  husband  and  wife  from  the  date 
*^  thereof;  on  the  contrary ^  it  was  expressly  agreed  that  the  same  should  be  delivered  vp^ 
**  if  the  purpose  thcnr  were  calculated  to  serve  proving  unattainable,  such  delivery 
^  should  be  demanded ;  which  last-oientioned  agreement  is  farther  provec}  by  the 
**  whole  and  uniform  subsequent  conduct  of  both  parties.''  And  finally,  in  the  case  of 
Madauchlant  (which  after  an  opposite  judgment  was  ultimatelv  decided  against  the 
marriage  onlv  ^  by  a  narrow  majority,"]  the  Court  appears  to  have  been  influenced 
chiefly  by  this  consideration,  that  '*  the  letters  previous  to  the  meeting  in  1791  esta^ 
**  blishonlyan  intention  to  marry  at  ajuture  period,  which  would  not  nave  been  bind- 
**  iiig  on  the  defender ;  and  it  seems  difficult  to  give  a  higher  efiect  to  what  passed 
<<  afterwards,  where  the  nominal  consent  de  prasenti  to  enter  into  marriage  was  at- 
'*  tended  with  an  avowed  resolution  not  to  live  in  the  relation  of  husband  and  wife.'* 
In  noticing  this  decision,  accordingly,  Mr  Hutcheson,  writing  under  the  correction  of 
a  very  eminent  judge  who  sat  on  the  bench  at  the  time  of  its  being  pronounced,  states» 
that  <<  under  the  very  particular  circumstances  of  that  case,  the  Court  did  not  think 
*'  there  was  sufficient  evidence  of  a  real  de  presenti  matrimonial  consent  /"  2.  Hutcheson^ 

£.215,  in  note.  The  same  view  of  the  decision  was,  after  the  maturest  and  most  so* 
lum  consideration,  adopted  in  the  English  consistory  court,  in  deciding  the  important 
case  of  DaltymplCf  iSth  July  181 1,  Dodson*s  report j  p.  63 ;  and  again  in  the  House  of 
Peers,  in  affirming  the  judgment  of  our  courts  in  the  equally  important  case  oi  Walker 
V.  Macadam^  ^\st  May  1813,  1.  Dom^  p.  182,  188. 

In  reviewing  the  above  decisions,  therefore,  it  is  obvious  that  they  proceed  on  grounds 
which  leave  the  doctrine  in  the  text  altogether  untouched.  Lord  Redesdale's  observa- 
tion upon  the  case  of  Madauchlan  is  equally  applicable  to  them  all ; — that  judgment 
was  given  against  the  marriage,  **  not  because  a  declaration  depnesenti  was  per  se  in- 
*<  sufficient  to  constitute  a  marriage ;  but  because,  from  aU  the  circumstances  taken 
'*  together,  it  was  evident  that  the  parties  had  no  intention  of  forming  a  present  mar- 
<*  riaget*  I.  Dam^p.  188.  Had  the  declarations  founded  on  been  truly  intended  by 
the  parties  themselves  to  constitute  marriage,  they  would  have  been  found  by  the  courts 
to  constitute  marriage.  They  only  failed  to  have  this  efiect,  because  the  parties  thenci- 
selves  did  not  mean  they  should  have  it ;  or,  to  use  the  words  of  our  author,  because 
«<  the  consent  essential  to  marriage**  had  never  de  facto  intervened.  For  want  of  this ' 
**  essential  consent^*  judgment  has  been  given  against  the  marriage,  even  where  the 
ceremony  was  regularly  performed  by  a  clergyman ;  Karnes^  Sel.  Dec.  Cameron^  29M 
June  1756,  Dicr.p.  12680;  jUlan,  177S,  reported  2.  Hutcheson,  p.  216. 

That  our  law  requires  no  more  to  the  constitution  of  marriage  than  the  serious  and 
deliberate  consent  cf  parties,  and  that  **  the  private  declaration  of  parties,*'  whether 
verbal  or  written,  if  *'  so  conceived  as  necessarily  to  import  their  present  consent/*  are 
**  per  se  quite  equivalent  to  actual  celebration  of  marriage,"  is  now  established  past  M 
doubt,  by  the  recent  decisions.  Judgment  was  pronounced  to  this  effect,  in  the  case  of 
a  Gretna  Green  marriage,  on  an  improbative  certificate  which  was  subscribed  both  by 

the 
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which  declares  that  no  person  ban  be  a  minister  without  episcopal  ^  311^,^2^ 
ordination,  takes  it  for  granted,  that  marriage  celebrated  by  a  person 
who  is  not  ordained  by  a  bishop,  is  valid,  1672,  .C  9.  Marriage 
may  be  also,  without  doubt,  perfected  by  the  consent  of  parties  de- 
clared by  writing,  provided  the  writing  be  so  conceived  as  neces- 
sarily to  import  their  present  consent  ^^®.  The  proof  of  marriage  is 
not  confined  to  the  testimonies  of  the  clergyman  and  witnesses  pre- 
sent at  the  ceremony.  The  subsequent  acknowledgment  of  it  by 
the  parties  is  sufficient  to  support  the  marriage,  if  it  appear  to  have 
been  made,  not  in  a  jocular  manner,  but  seriously  and  with  delibe- 
ration. Thus  a  marriage  was  sustained  against  the  husband,  Feb. 
1739,  Anotj  (not  reported),  chiefly  on  his  owning  it  to  the  midwife 
whom  he  had  called  to  assist  his  wife  in  the  birth,  and  to  the  mi- 
nister  whom  he  had  desired  to  baptize  the  child,  without  any  actual 
proof,  either  of  the  marriage,  or  of  the  parties  cohabiting  together 
as  married  persons  *• 

VOL.  I.  2  H  6.  Marriage 

*  A  variety  of  cases  have  been  decided  on  similar  grounds ;  and  judgment  has  va- 
ried according  to  the  degree  of  evidence  which  appeared  of  the  solemn  and  deliberate 
consent  of  the  parties.  See,  on  the  one  side,  Feb.  23.  1714,  Anderson^  Dict.  p.  12676. ; 
Fac.  Coll.  March  S.  1786,  Inglis^  affirmed  on  appeal,  Feb.  J  4.  1787,  in  which  mar- 
riage was  found  proved,  Dior.  p.  12689.  On  the  other  hand,  see  Fac.  Coll.  Nov.  18. 
1766,  Johnston^  Dict.  p.  12681.;  Nov.  18.  1785,  fVkite^  Dict.  p.  12686.;  Nov.  IS. 
1795,  Anderson^  3^c.  Dior.  p.  12690. 

the  celebrator  and  parties,  the  genuineness  of  which  was  supported  by  reference  to  the  oath 
of  the  husband;  Wyche^  21th  JunelSOl^  Fac.  ColL  Dict.  v.  Forum  CoMP.Ajfp.  NO.  II. ; 
— again,  in  another  case,  where  the  parties  had  mutually  <*  acknowledged  themselves  to 
«  be  married  persons''  before  a  Justice  of  the  Peace ;  CraxDfonPs  Trustees^  20th  Jan. 
1802,  Fac.  Coll.  Dict.  p.  12698; — again,  in  the  case  of  a  written  declaration,  Ect- 
mestone^  \5ih  May  1804,  Fac.  ColL^App.  Dict.  v.  Proof,  App.  NO.  II. ; — and,  finally, 
under  very  peculiar  and  rather  unfavourable  circamstances,  in  the  case  of  a  mere  verbal 
declaration ;  Walker^  ^th  March  1807f  Fac.  Coll.  Dict.  t7.  Proof,  App.  NO.  IV.; 
affirmed  on  appeal,  2l5^  May  181S,  1.  2)<m,  p.  148.  In  this  last  cnse^  indeed,  the 
Lord  Chancellor  took  occasion  to  observe,  in  express  allusion  to  the  whole  train  of  de- 
cisions, and,  among  the  rest,  to  those  commented  on  in  the  earlier  part  of  this  Note^ 
that  *<  it  was  a  position  again  and  again  clearly  recognised  in  them,  that  the  contract 
«  de  prasenti  formed  very  marriage,  ipsum  matrimonium  s  and  the  judgments  of  the 
<<  House  of  Lords  had  not  trenched  on  the  general  doctrine."  The  decision  of  the 
English  consistory  court,  in  the  case  of  Dalrymple  already  referred  to,  affords  another 
▼ery  strong  illustration  to  the  same  effect.  And  perhaps  a  more  valuable  exposi- 
tion of  our  whole  law,  in  reference  to  the  important  question  of  the  constitution  of 
marriage,  is  nowhere  to  be  found  than  in  the  clear  and  able  judgment  delivered  by 
Sir  William  Scott  in  that  case,  accompanied  as  it  is,  in  Dr  Dodson°s  report,  by  the  de- 
tailed opinions  of  so  many  of  the  most  eminent  among  our  own  lawyers. 

It  is  true,  that  in  one  recent  case,  MacgregOTj  2Sth  Nov.  1801,  Fac.  ColL  Dict. 

{>  12697,  there  was  found  to  be  no  marriage,  notwithstanding  an  apparent  acknow- 
edgment  of  the  parties.  But  the  decision  here  just  falls  under  the  same  class  with 
those  pronounced  in  the  cases  of  Macinnes^  Taylor^  SfC; — the  Court  were  satisfied,  from 
the  whole  circumstances,  that  there  had  been  no  intention^  on  either  side,  to  contract 
marriage^  and  that  any  show  of  acknowledgment  that  had  taken  place  was  intended 
merely  "  as  some  sort  of  excuse  to  the  world."  In  fact,  the  woman  had  ^<  demanded 
<*  wages  and  livery  meal  as  a  servant  to  the  period  of  Campbell's  (her  alleged  hus- 
*■  band's)  decease ;  and  when  called  before  the  kirk-session  of  Comrie,  she  did  not 
<*  claim  the  character  o{  widow  and  lawftd  mother  of  the  child." 

It  remains  only  to  be  added,  that,  notwithstanding  the  contrary  has  sometimes  been 
pleaded,  it  seems  now  settled,  1.  That  a  verbal  acknowledgment,  or  declaration  of  mar- 
riage per  verba  de  prasenti^  may  competently  be  proved  by  parole  testimony  j  Walker^ 
mpr.  I.  Daw,  p.  182,  189.  2.  That  although  consummation  may  perhaps  add,  in  a 
doubtful  case,  to  the  strength  of  evidence  as  to  the  true  intent  of  parties,  it  is  by  no  means 
an  essential : — a, marriage  constituted  de  prasenti^  by  mutual  declarations,  **  does  not 


and  irregular,  can  in  no  degree  be  affected  by  a  second,  how  regular  and  public  soever. 
There  can,  in  fact,  properly  speaking,  be  no  second  marriage :.  there  may  be  a  cere* 
mony,  but  it  is  a  mere  nulKty ;  Dalrymple^  supr.  Dodson,  p.  87.  et  seq, ;  Pennycook, 
ISthDec.  1752,  Fac.  Coll.  Dict.  p.  12677. 
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What  circum- 
stances presume 
consent. 


Marriage  is  null 
where  there  is 
an  incapacity  of 
procreation. 


Computation  of 
the  degrees  of 
propinquity  aud 
affinity. 


6.  Marriage  may  be  also  entered  into,  where  the  consent  is  not 
express,  but  is  discovered  rebus  ipsis  et  factis.  In  this  way  it  is 
presumed  or  inferred  from  cohabitation,  or  the  parties  living  toge* 
ther  at  bed  and  board,  joined  to  their  being  habite,  or  held  and  re* 
puted,  man  and  wife.  Cohabitation  therefore  does  not  by  itself 
establish  this  presumption  ;  for  a  man  and  woman  may  thus  cdia- 
bit  to  gratify  their  unlawfid  desires,  without  any  intention  of 
being  bound  by  marriage  ^^.  This  legal  presumption  is  grounded 
not  only  on  the  nature  of  things,  but  on  statute,  1503,  C  77.,  which 
provides,  that  a  woman  who  has  been  reputed  the  wife  of  a  man 
till  his  death,  shall  be  entitled  to  and  enjoy  the  terce  as  his  widow, 
till  it  be  proved  that  she  was  not  his  lawful  wife.  Hence  it  may 
be  observed,  that  the  presumption  of  habite  and  repute  is  not  so 
strong  an  evidence  of  marriage  as  to  exclude  a  contrary  proof;  it 
only  throws  the  burden  of  it  on  him  who  denies  the  marriage  *  **'• 

Hitherto  of  the  consent  of  the  parties  themselves.     By  the 

Roman  law,  the  father's  consent  was  so  necessary  to  the  marriage  of 
his  son,  while  he  continued  in  his  family,  that  it  was  doubted  whe- 
ther his  subsequent  approbation  could  ratify  that  marriage  to  which 
he  had  not  given  an  antecedent  consent.  But  this  duty,  of  con* 
suiting  parents  on  so  important  an  article,  is  one  of  those  which 
our  legislature  hath  not  thought  fit  to  enforce,  either  by  annulling 
the  undutiful  act,  or  by  inflicting  any  penalty  on  the  actor,  though 
the  marriage  should  be  entered  into  even  against  the  express  re- 
monstrances of  the  father.  The  consent  of  curators  is  not  neces- 
sary to  the  minor  s  marriage,  either  by  the  Roman  law,  or  the 
usage  of  Scotland. 

7.  Marriage  is  in  itself  null,  where  either  of  the  parties  is,  at  the 
time  of  contracting  it,  naturally  incapable  of  procreation  ;  for  such 
marriage  is  inconsistent  with  the  propagation  of  mankind,  which  is 
at  least  one  great  design  of  its  institution ;  yet  where  the  disability 
proceeds,  not  from  nature,  but  from  some  temporary  infirmity  of 
Dody,  or  even  from  old  age,  the  law  allows  such  persons  to  as- 
sume to  themselves  perpetual  companions  in  the  way  of  marriage^ 
in  solatium  vitcB.  '  2dly,  Marriage  is  null,  where  either  of  the  parties 
stands  already  married  to  a  mird  person ;  for  as  one  cannot  be 
married  to  two  persons  at  once,  the  marriage  to  the  first  being  valid, 
the  other  must  be  void  :  But  of  this,  infr.  B.  4.  T.  4.  §  54.  It  is 
also  null,  Sdly^  when  it  is  contracted  within  the  degrees  of  propin- 
quity or  affinity  forbidden  by  law  f . 

8.  Propinquity  is  distinguished  by  its  different  lines,  and  mea^ 
sured  by  degrees.     A  line  in  propinquity  is  a  series  of  persons 

descended 

*  The  cohabitation  must  have  lasted  for  a  considerable  time;  Stair^  B.  4.  Tit.  45.  §  1 9^ 
and  have  happened  within  Scotland,  Fac.  Coll.  Feb.  10. 1759|  MaccuUoch^  Dicr.  p.  4591 . 
In  this  case  the  cohabitation  and  habite  and  repute  took  place  in  the  Isle  of  Man  ;  and 
the  marriage  was  found  proved  by  the  court  of  session ;  but  their  decision  was  reversed 
in  the  House  of  Lords. 

f  See  another  impediment  to  marriage,  ifi/rOf  §  4S.  h.  t. 
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In  a  late  casei  where  the  decision  of  the  courts  here  sustaining  the  marriage  was  i 
versed  in  the  House  of  Lords,  it  seems  to  have  been  held,  that  "  in  cases  of  cohabita- 
<<  tion  the  presumption  was  in  favour  of  its  legality, — secus^  if  the  connexion  is  known 
<<  to  have  been  in  its  origin  illicit;"  CuninghamSi  20th  July  1814,  2.  Dov,  p.  ^hS, 
502.  In  the  same  case,  it  was  also  thrown  out,  ib.  p.  483,  511,  « that  repute,  to  raise 
<^  presumption  of  marriage,  must  be  founded  on  general,  not  singular  opinion ;  and 
<<  that  a  divided  repute  is,  on  such  a  subject,  no  evidence  at  all."  /* 

***  Marriage  having  once  been  constituted  by  habite  and  repute,  no  regard  will  be 
paid  to  a  subsequent  writing,  acknowledging  that  the  parties  did  not  live  together  as 
man  and  wife;  Stair^  B.  iv.  t.  45.  J  19. ;  Mackenzie ^  hih  March  1810,  Fac.  UdL  See 
also  infr.  §  S7.  h.  t. 
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descended  from  the  same  stock  or  root.  That  line  where  the  pro- 
pinquity is  constituted  between  the  persons  generating  and  gene- 
ratedy  ia  called  the  direct.  A  father  is,  with  respect  to  his  child,  in 
the  direct  line  of  ascendents ; .  a  child,  in  regard  of  his  parents,  in 
the  direct  line  of  descendents.  Where  the  persons  related  are  not 
descended  the  one  from  the  other,  but  have  th^  same,  common  par 
renti  by  whom  the  propinquity  is  formed,  that  line  is  called  the 
obliquBi  iranwene^  or  ooUateraL  In  computing  the  degrees  of  con- 
sanguinity, according,  to  the  Roman  law,  every  person  who  was 
generafaed  made  ai  degree,  without  reckoning  the  common  stock. 
By  diis  rule,  father  and  son  were  in  the  first  degree  of  consangui-  ' 

nity,  because  the  son  is  the  only  person  generated ;  brothers  in  the 
second,  uncle  and  nephew  in  the  third,  and  first  cousins  or  cousins- 
german  in.  the  fourth*  The  computation  of  the  degrees  of  propin- 
quity in  the  Canon  law  agrees  precisely  with  that  in  the  Roman, 
in  the  direct  ot  right  line  of  ascendents  and  descendents  ;  but  in 
tJie  coUateral,^  the  canonists  compute,  not  by  the  number  of  persons 
descended  on  Jboth  sides  from  the  common  stock,  but  by  the  num- 
ber of  generations  upon  one  side  only.  According  to  tJiis  reckon- 
ing, cousins-german  ace  in  the  second  degree,  because  each  of  them 
is  but  two  generations  distant  from  the  grajid&ther,  who  is  the  com- 
mon stock ;  whereas  they  are  by  the  Koman  rule  in  the  fourth. 
In  the  unequal  collateral  line,  where  one  of  the  two  is  farther  re- 
moved than:  the  other  from  the  common  stock,  the  Canon  law 
reckons  the  distance  by  the  number  of  generations  of  the  person 
£9irthest  removed.  Decretal.  L.  4w  71 14.  C.  9.  Thus,  a  niece  is  related 
in  the  second  degree  to  her  uncle,  because  she  is  related  in  the  se- 
cond degree  to  her  grandfather,  the  common  stock ;  and,  by  the 
same  role,  she  is  no  farther  removed  from  her  uncle's  son  ;  which 
abundantly  discovers  the  absurdity  of  that  method  of  reckoning. 
Affinity  is  that  tie  which  arises  in  consequence  of  marriage  betwixt 
one  of  the  married  pair  and  the  blood-relationjs  of  the  other  ;  and 
the  rule  of  computing  its  degrees  is,  that  the  relations  of  the  hus- 
band stand  in  the  same  degree  of  affinity  to  the  wife,  in  which  they 
are  related  to  the  husband  by  consanguinity ;  which  rule  holds  also, 
e  eonverso^  in  the  case  of  the  wife's  relations.  Thus^  where  one  is 
brother  by  blood  to  the  wife,  he  is  brother-in-law,  or  by  affinity, 
to  the  husband.  But  there  is  no  affinity  between  the  husband's 
Inrother  and  the  wife's  sister,  which  is  called  by  doctors,  qffinitas 
affinkatu/,  because  there  the  connection  is  farmed,  not  between 
one  of  the  spouses  and  the  kinsmen  of  the  other,  but  between  the 
kinsmen  of  both. 

9.  As  to  the  degrees  in  which  marriage  is  prohibited,  the  law  of  In  what  degree 
Scotland  has  adopted  the  Jewish  law,  by  act  .1567,  C.  15.,  declar- 
ing that  marriage  shall  be  as  free  as  God  hath  permitted  it ;  and 
that  seconds  in  the  degrees  of  consanguinity  and  affinity,  and 
all  degrees  farther  removed,  contained  in  the  word  of  God,  may 
lawfully  marry  ;  by  which  manner  of  reference  it  would  seem,  that 
our  legislature  hath  considered  the  law  of  Moses  in  that  matter  to, 
be  obligatory  upon  all  nations.  By  Levitic.  C.  18.  the  following 
rules  are  established,  either  expressly,  or  by  consequence.  Firsts 
Intermarriage  between  ascendents  and  descendents  in  the  direct 
line  is  forbidden  in  infinitum^  let  the  degrees  of  propinquity  between 
the  parties  be  ever  so  distant ;  for  such  marriages  are  universally 
agreed  to  be  repugnant  to  the  law  of  nature,  and  destructive  to  the 
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ties  of  birth,  GroL  Dejur.  bell.  L.  2.  T.  5.  §  12,  vers.  2.  2rf/y,  Mar- 
riage, even  in  the  collateral  line,  is  forbidden  in  infinitum^  where 
one  of  the  parties  is  loco  parentis  to  the  other,  i.  e.  where  he  is 
brother  or  sister  to  the  direct  ascendent  of  the  other  party.  Thus, 
one  cannot  intermarry  with  his  grand-niecei  though  he  be  as  far 
removed  from  her  in  degree  as  first-cousins  are,  both  by  the  com- 
putation of  the  Civil  and  of  the  Canon  law.  Sdly^  In  every  instance 
which  falls  not  under  either  of  these  two  rules,  marriage  is  lawful 
in  the  second  degree  according  to  the  Canon  law,  or  in  the  fourth 
according  to  the  Roman  ;  and  consequently  cousins-german  may 
intermarry,  and  all  that  are  farther  removed  than  they.  It  may 
be  observed,  that  the  act  1567,  which  was  enacted  not  long  after 
the  Reformation,  has  followed  the  rule  of  the  Canon  law,  as  it  was 
the  common  way  of  computing  degrees  in  Scotland  at  that  time, 
and  continues  to  this  day  among  the  vulgar,  ^thly^  The  degrees 
prohibited  by  the  law  of  Moses  in  consanguinity,  are,  in  every  case, 
virtually  prohibited  in  aflSnity  ;  and,  by  the  aforesaid  act  1567,  the 
prohibition  is  equally  broad  in  the  degrees  of  affinity  as  in  those 
of  consanguinity.  Thus  one  cannot  marry  his  wife's  sister,  more 
than  he  can  marry  his  own  ***.  In  all  this  matter,  the  rules  are  the 
same  by  the  law  of  Scotland,  whether  the  parties  be  related  by  full 
or  by  half  blood  *. 

10.  Marriage  is  either  regular  or  clandestine.  That  is  regular 
marriage,  where  bans  have  been  regularly  published,  according  to 
the  rules  of  the  church.     Proclamation  of  bans  is  the  ceremony  of 

Sublishing  with  an  audible  voice  in  the  church,  immediately  before 
ivine  service,  the  names  and  designations  or  additions  of  those 
who  intend  to  intermarry,  and  inviting  all  who  know  of  any  suffi- 
cient objection  against  the  marriage  to  offer  it  before  it  be  too  late. 
This  ceremony  has  probably  been  intended,  not  only  as  a  guard 
against  bigamy  and  incestuous  marriages,  but  that  the  parties  them- 
selves might  have  time  to  think  seriously,  before  they  entered  into 
engagements  that  were  to  last  for  life.  Publication  of  bans  was 
first  introduced  by  the  Lateran  council  which  was  holden  in  1216, 
in  general  terms,  without  specifying  in  what  churches  or  how  oflen 
the  publication  was  to  be  made.  Decretal.  L.  4.  T.  3.  C.  3.  pr.  Af- 
terwards the  council  of  Trent,  Sess.  24.  De  reform,  matr.  C.  1.,  or- 
dained bans  to  be  proclaimed  on  three  successive  holidays,  in  the 
parish-church  or  churches  of  the  persons  contracting;  and  this 
canon  was  adopted  by  bur  first  Reformers,  and  hath  been  ever  since 
observed  by  our  church  f .    A  certificate  signed  by  the  clerk  of  the 

kirk-session, 

*  Mr  Hume,  in  treating  of  the  crime  of  incesti  has  some  very  important  observa- 
tions on  the  subject  of  the  text. — Description  and  Punishment  of  Crimes^  chap.  18. 
(vol.  up.  441.  e/ seq.  2d  edit.) 

f  By  statute  10.  An7i.  c.  ?.  it  is  enacted,  that  no  Episcopal  minister  residing  in  Scot- 
land shall  marry  any  persons,  <*  but  those  whose  bans  have  been  duly  published  three 
<(  several  Lord's  days  in  the  Episcopal  congregations  which  the  two  parties  frequent, 
<<  and  in  the  churches  to  which  they  belong  as  parishionersi  by  virtue  of  their  resi- 
«  dence.'* 


^^  Doubts  have  been  entertained  how  far  the  statute  1567  includes  this  case, 
1.  Hutne^  444,  .5.  On  the  other  hand,  it  has  been  observed,  <<  that  the  Confession  of 
"  Faith,  ratified  by  Parliament  '^  in  the  haill  heads,  articles  and  clauses  thereof,''  ( 1 690, 
•*  c.  5.  and  1700,  c.  2.)  expressly  declaref,  (c.  24.  Of  Marriage  and  Divorce^)  that  «« the 
<<  *  man  may  not  marry  any  of  his  wife's  kindred  nearer  in  blood  than  he  may  of 
<<  *  his  own ;  nor  the  woman,  of  her  husband's  kindred  nearer  in  blood  than  of  her 
"  *  own  j"  JErsk.  Princ,  Mr  Morels  edition^  §  4,  h.  t.  note  47. 
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kirk-session,  that  the  bans  were  duly  published^  is  received  as  legal 
evidence  that  they  were  proclaimed  on  three  different  Sundays ; 
not  to  be  traversed  by  positive  proofs  that  all  the  three  procla- 
mations were  made  on  the  same  day.  Not  bishops  only,  but  pres- 
byteries, were  indulged,  by  act  of  assembly  1638,  Sess.  23.  C.  21., 
with  a  power  of  dispensing  with  this  form  on  extraordinary  oc* 
casions :  But  the  presbyterian  clergy  have  not  exercised  it  since 
the  Revolution. 

11.  Clandestine  marriages,  which  are  contracted  without  the 
previous  solemnity  of  publishing  bans,  are  as  valid  as  regular  mar- 
riages are ;  but  certain  penalties  have  been  annexed  to  them  from 
time  to  time  by  statute,  affecting  not  only  the  parties,  but  the  cele- 
brator  and  witnesses.  By  1661,  C.  34.,  whoever  shall  marry,  or 
procure  themselves  to  be  married,  without  proclamation  of  bans, 
or  by  persons  not  authorised  by  the  established  church,  are  sul> 
jected  to  imprisonment  for  three  months,  and  to  the  payment  of 
the  sums  specified  in  the  act,  in .  name  of  fine,  higher  or  lower 
according  to  their  station  and  quality ;  and  the  celebrator  is  to  be 
condemned  to  perpetual  banishment  ^^^.  After  the  re-establishment 
of  Presbytery,  the  J3rohibition  to  solemnize  marriages  was  pointed 
gainst  ministers  who  were  not  ordained  by  presbyteries,  1695, 
C.  12.  This  restraint,  in  so  far  as  it  affected  the  Episcopal  clergy, 
was  taken  off  by  10.  Ann.  C.  7.,  which  gave  such  of  them  liberty, 
both  to  baptize,  and  to  celebrate  marriages,  as  should  take  the 
oaths  of  allegiance  and  abjuration,  and  pray  in  express  words  for 
the  Sovereign  and  all  the  royal  family,  at  some  time  during  divine 
service.  The  parties  who  are  clandestinely  married,  must,  by  1698, 
C.  6.,  declare  the  names  of  the  celebrator  and  witnesses,  under  high 
pecuniary  penalties,  and  the  witnesses  are  also  to  be  fined  in  L.  100 
Scots  each.  Hiose  whose  marriages  were  celebrated  by  persons 
not  authorised  by  the  church,  had  been  also  subjected  by  a  prior 
act,  1672,  C.  9.,  to  the  loss  of  some  of  the  rights  consequent  on 
marriage  ;  the  husband  lost  his  juz  mariii^  and  the  wife  her  jus 
relict(B}  which  statute,  with  several  others  enforcing  conformity, 
that  had  passed  in  the  reigns  of  Charles  IL  and  James  VIL,  were, 
after  the  Revolution,  rescinded,  by  1690,  C.  27.,  in  the  gross,  with- 
out mentioning  any  of  their  contents :  And  it  was  adjudged.  Fount. 
Dec.  II.  1705,  Carrulhersy  (Dict.  p.  2252.),  that  the  first  act  1672 
was  rescinded  in  all  its  parts  by  the  last ;  and  that  consequently 
neither  of  these  rights  are  now  forfeited  by  a  clandestine  mar- 
riage *^.  This  judgment  may  receive  some  support  from  the  favour 
of  marriage,  and  the  strict  interpretation  which  ought  to  be  ap- 
.  plied  to  penal  statutes ;  and  likewise  from  this  negative  argument^ 

VOL.  1.  2 1  that 
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*^  There  have  been  several  recent  convictions  in  cases  of  this  kind ;  Rutherford 
and  Ihggan^  ISih  April  1812;  Rev  Joseph  Robertson,  \8th  March  ISJiS  i  Macdiarmid, 
AprU  181S,~cited  2.  Htme^  p.  461-S.  Interlocator  of  relevancy  was  also  pronounce^ 
on  an  indictment  against  a  Catholic  Priest,  for  celebrating  a  marriage  between  a  Pro- 
testant man  and  Catholic  woman ;  he,  as  a  Catholic  priest,  not  beinff  qualified  to  cele- 
brate marriage.  The  case  was  actually  carried  to  trial,  but  happily  issued  in  a  verdict 
of  not  proven ;  Lamontf  Sept.  1S15,  2.  Hume,  p.  461.  It  is  impossible  not  to  join  in 
the  censure  which  this  last  case  forces  from  Mr  Hume.  "  Doubts^'*  says  he,  **  may 
«  reasonably  be  entertained  respecting  both  the  justice  and  policy  of  such  a  prosecution, 
^  which  pUces  the  members  of  the  two  communions  in  a  very  strange  and  distressing 
*  ooadidon.''  The  question,  however,  being  brought  before  the  CkHirt,  it  does  not 
appear,  that,  upon  the  statutes,  any  other  than  an  interlocutor  of  relevancy  could  have 
been  pronounced. 

*^  The  widow's  claim  to  her^  relicta  was  again  sustained  in  the  case  of  a  clandes- 
tine marriages  Crawford^s  Trustees,  20th  Jan.  1802,  Fac.  Coll.,  Dict.  p.  12698. 
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that  in  a  poterior  act  1698,  C  6.  for  making  mote  efiiectual  the 
foraier  acts  against  clandestine  marriages^  the  only  two  expressly 
confirmed  by  that  statute  are  1661 5  C  34.,  and  IGSiSiC.  1%^  wkhout 
any  mention  of  the  act  1672.  Yet  in  strict  law  it  seems  to  carry 
some  doubt  with  it ;  fint^  Because  the-  rescissory  act  1690  plainly 
appears,  both  by  its  rubric  and  general  strain,  intended  merely  to 
strike  against  the  penalties  inflicted  upon  non^conformity  by  the 
acts  repealed;  2d/y,  Because  it  is  declared,  by  1695,  C  1&,  that 
the  acts  formerly  made  against  clandestine  marriages  (ach  in  the 
plural  number)  shall  continue  in  force :  Nevertheless,  if  the  act 
1672  be  not  included  in  the  reckoning,  there  is  but  one  statute  to 
be  found  then  enacted  on  that  subject  *. 

12.  The  rights  consequent  on  marriage  are  either  legal,  which 
are  conferred  by  the  law  itself,  where  there  are  no  special  stipi^ 

'  lations  between  the  parties  contracting ;  or  conventional,  where 
the  contractors  settle  their  several  interests  by  signed  articles  of 
agreement.  It  is  the  first  sort  only  which  is  to  be  considered  under 
this  title.  A  man  and  woman,  by  entering  into  marriage,  are  joined 
in  the  strictest  society  or  copartnery,  which  nece9sarily  draws  after 
it  a  communication  of  their  mutual  civil  interests,  (as  far  as  is  neces- 
sary for  preserving  the  society),  styled  in  our  law,  the  communion  of 
goods.  This  communion  does  not  however  extend  to  all  subjects 
belonging  to  the  married  pair  at  their  marriage.  As  the  society 
entered  into  is  to  last  no  longer  than  the  joint  lives  of  the  partners, 
rights  that  have  a  perpetual  duration,  and  may  be  transmitted  from 
one  generation  to  another  without  perishing  in  the  use,  (which  our 
law  styles  heritable  J  j  are  not  brought  under  the  partnership ;  ex.  gr. 
a  land^estate,  a  tenement  of  houses,  a  right  of  tithes  :  Nay,  a  bond 
of  borrowed  money,  if  it  carries  interest,  and  so  produces  annual 
fruits,  while  the  debt  subsists,  is,  as  to  this  question,  accounted 
heritable  t  ^^^«  Nothing  therefore  becomes  common  to  husband  and 
wife,  but  subjects  which  are  of  a  temporary  nature,  and  produce 
no  yearly  profits  while  they  last ;  and  which  are  therefore  said  by 
lawyers  to  be  simplidter  moveable,  or  moveable  in  all  respects. 

13.  By  the  common  rules  of  society,  the  administration  of  the 
goods  ffuling  under  communion  ought  to  be  vested  equally  in  the 
husband  and  wife,  who  are  the  two  sociu  But  as  the  wife  is  by  na* 
ture  itself  placed  under  the  direction  of  the  husband,  the  husband 
hath  by  the  law  of  Scotland  the  sole  right  of  administering  the  so* 
ciety*goods.  This  right  gets  the  name  of  jus  mariti ;  and  may  be 
defined,  that  right  or  interest  accruing  from  the  marriage  to  the 
husband  in  the  moveable  estate,  which  either  belonged  to  the  wife 
at  the  marriage,  or  shall  be  acquired  by  her,  standing  the  marriage* 
It  is  so  absolute,  that  it  bears  but  little  resemblance  to  a  right  of 
maqaging  a  common  subject :  For  the  husband  can  by  himself  re- 
ceive all  the  sums  due  to  the  wife  which  fall  under  the  communion^ 
and  grant  acquittances  to  the  debtors ;  he  can  sell,  and  even  gift 
at  his  pleasure,  her  whole  moveable  subjects,  by  any  deed  that  ia 

to 

*  The  kirk-session  have  no  title,  under  any  of  the  statutes,  to  pursue  for  fines  of 
clandestine  marriage;  Nov.  14.  1761,  Kirk-session  of  Dundee^  Dict.  p.  2253. 

t  The  bygones  of  an  annuity  which  fell  due  during  a  wife's  viduityi  and  before  her 
second  marriage,  were  found  to  (all  under  Uiejrus  mariti  of  the  second  l^usband,  thottgh* 
the  former  contract  of  marriage  bore,  that  this  annuity  was  to  bear  interest  firom  me 
respective  terms  of  payment  thereof;  Kilkerran,  Husband  and  Wife,  NO.  iii.,  Uvniop, 
2Sd  Feb.  1739,  Dict.  p.  5770. 


^♦'  Vid.  infi.  B.  il  t.  2.  i  10. 
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to  take  effect  during  the  mftrriage  * ;  and  his  creditors  may  attach 
them  as  his»  for  their  payment :  So  that  marriage  carries  all  the, 
diarad;er8  of  a  legal  assignation  by  the  wife^  in  favour  of  her  hus- 
band, of  her  whole  moveable  estate*  Hence  anv  moveable  subject 
which,  after  the  wife's  death,  shall  be  discovered  to  have  belonged 
to  her,  falls  to  the  surviving  husband  ^^^ ;  which  it  could  not  do,  if 
the  jus  marUi  imported  barely  a  temporary  right  of  administra- 
tion during  the  marriage.  As  the  fruits  produced  from  heritable 
subjects,  ex.  gr.  the  r^its  of  land,  or  the  mterests  of  money,* are 
truly  moveable,  the  husband  must  not  only  have  the  ri^ht  of  doing 
whatever  is  necessary  for  making  the  profits  of  his  wife's  heritage 
effectual,  but  he  is  as  truly  proprietor  of  them  as  he  is  of  any  other 
of  her  moveable  subjects  f.  This  absolute  power  in  the  husband 
over  the  moveable  estate  belonging  to  the  wife,  may  be  thought 
inconsistent  with  the  notion  of  a  communion  of  goods ;  but  it  can 
be  no  matter  of  wonder,  to  find  strong  deviations  in  the  society  of 
marriage,  from  the  nature  of  an  ordinary  copartnership ;  since  the 
husband's  confessed  superiority  over  the  wife  must  necessarily  give 
to  this  particular  communion,  properties  very  different  from  those 
which  obtain  in  the  ordinary  contract  of  society. 

14.  It  has  been  always  an  agreed  point,  that  the  conveyance  of  an 
estate  by  a  stranger  in  &vour  of  the  wife,  whether  real  or  personal, 
under  condition  that  it  shall  not  fall  under  the  husband's  adminis- 
tration, effectually  excludes  the  Jus  mariti ;  for  every  proprietor 
may  dispose  of  his  own  under  such  limitations  as  he  shall  think 
proper.  And  though  the  conveyance  to  a  wife  of  a  sum  or  yearly 
subject  should  contain  no  direct  exclusion  of  the  jus  maritu  all  are 
likewise  agreed,  that  the  husband  can  have  ho  interest  in  it,  if  it  be 
given  fi3r  her  maintenance  or  aUmony ;  because  such  provisions 
are  so  personal  to  the  wife,  for  whose  subsistence  they  are  specially 
destined^  that  they  cannot  be  transferred  to  the  husband,  nor  of  course 
be  subjected  to  the  diligence  of  his  creditors,  St  J?.  1.  T.  4.  §  9. 
But  the  Jus  maritij  as  to  all  subjects  which  truly  &11  under  it,  was 
considered,  both  by  our  supreme  court,  and  by  all  our  writers  of 
the  last  century,  except  Dirleion^  v.  Jus  marUi^  as  a  right  so  ins^qpa- 
rable  fitom  the  character  of  a  husband,  that  all  reservation  of  it  by 
the  wife,  or  renunciation  of  it  by  the  husband,  even  in  an  antenup- 
tial 

*  See  on  this  head,  Fac.  Coll.  June  26.  1760|  Campbell^  Dict.  p.  5944. 

f  In  case  of  the  husband's  bankruptcy,  the  wife  has  been  found  not  even  entitled  to 
an  aliment  out  of  her  own  estate,  felling  under  her  husband's  ^s  mariU^  Fac.  Coll. 
March  8.  1794,  Rchb^  Dicr.  p.  5900.  ' 
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^^'  It  was  found,  that  a  moveable  succession  opening  to  a  wife  during  her  husband's 
lifetime,  though  not  vested  in  her  by  confirmation  till  afler  his  death,  did  yet  fall  under 
the  jus  maritu  and  so  belonged  to  the  husband's  rqiresentatives ;  PuUeney^  l^h  Dec. 
J  807,  Fac.  Coll.  Dicr.  v.  Husband  and  Wife,  App.  NO. VI.  But  it  has  since  been  observ- 
ed, that  **  the  case  of  Pulteney  cannot  be  regarded  as  a  precedent,  since  it  appears  to  have 
<(  been  decided  upon  special  circumstances,  and  not  to  have  been  intended  by  the 
•<  Court  as  a  judgment  on  the  abstract  point  of  law ;"  per  Lord  Jtistice-Clerk,  ( Boyle J^ 
and  MeadosAank^  inFfgerton,  27th  Nap.  1812,  Fac.  Coll.  In  this  last  case  accordingly, 
the  Coart  seemed  ffenerally  to  concur  in  thinking,  that  unless  the  property  had  actual- 
ly vested  in  the  wife  during  the  husband's  life,  tne  Jus  mariti  could  not  have  effect ;  . 
and  although,  therefore,  as  in  the  prior  case  of  Pulteney,  the  Court  still  found  the  Jus 
mariti  to  extend  to  a  moveable  property  which  had  fallen  to  the  wife,  but  had  not 
been  coofirtned  during  the  husbana's  life,  this  was  only  on  the  special  ground  that  that 
property  was  situate  in  England,  by  the  law  of  which  country  it  vested^  ipsojure,  from 
the  instant  of  the  ancestor's  death,  and  without  the  necessity  of  any  legal  steps  being 
taken  for  that  purpose.  Had  the  property  not  been  held  thus  to  vest  ipso  Jure,  th»  ^ 
decision  would  have  been  different.    Sec  also  9,  Bclt^  p.  88. 
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^^^tthinffiare 
exempted  from 
the^  mariti. 
Paraphernalia. 


tial  contract,  was  ineffectual,  and  by  the  necessity  of  law  returned 
to  the  husband ;  because  that  very  reservation  or  renunciation  fell 
under  ihejw  mariti,  as  a  moveable  right  conceived  in  favour  of  the 
wife,  St.  ibid.  ♦ ;  July  IS.  1678,  Nicohon,  (Dict.  p,  5884.).  This 
doctrine,  which  springs  from  a  mere  subtlety,  is  irrecbncileable  to 
that  bona  Jida  whidi  ought  to  prevail  in  marriage*contracts,  and 
indeed  to  common  sense ;  for  all  rights  not  unalienable  may  be  re- 
nounced by  those  entitled  to  them,  and  the  husband^s  right  of  ad- 
ministering his  wife's  moveable  estate^  is  not  accounted  by  the  law 
of  any  other  country  so  essential  to  him,  but  that  he  may  divest 
himsdf  of  it.  It  is  therefore  now  received  bs  a  settled  point,  both 
by  our  judges  and  writers,  that  a  husband  may,  in  his  marriage- 
contract,  renounce  his  ju$  mariti  in  all  or  any  part  of  the  wiie's 
moveable  estate,  June  23.  1730,  Walker,  (Dict.  p.  5841.);  Falc. 
and  KWcerran,  Feb.  5«  174^,  Tru^eez  of  Mrs  Murray,  (Dict.  p. 
5842.)  t  ^^'^*  llie  jus  marUi  arises  from  the  marriage  ex  lege^  from 
an  act  of  the  law  itself,  and  therefore  needs  no  intimation,  or  other 
form,  to  its  constitution,  Dec  18. 1667,  Auchinleck^  (Dict.  p.  6033*). 
His  being  husband  gives  him  a  complete  title  to  his  wife  s  move- 
able estate. 

15.  From  the  Jm  mariti  paraphernal  goods  are  exempted.  Over 
these  the  husband  has  no  power :  Hiey  are  neither  alienable  by 
him,  nor  can  they  be  attached  for  his  debts.  By  the  Roman  law, 
the  whole  estate  belonging  to  the  wife  continued  her  property,  and 
was  enjoyed  by  her  as  such  afler  marriage,  except  the  dos  or  tocher, 
of  which,  though  it  was  to  be  returned  to  her  on  the  death  of  the 
husband,  he  enjoyed  the  fruits  while  the  marriage  subsisted.  Every 
subject  belonging  to  the  wife,  prceter  dotem,  or  besides  the  tocher, 
was  in  that  law  styled  paraphernal ;  and  we  also  make  use  of  the 
word  to  denote  thiU;  kind  of  moveables  which  continues  the  wife's 
property  notwithstanding  the  marriage.  By  a  solemn  decision, 
Fount.  Dec.  4.  1696,  ^  Jan.  15.  1697,  Dicks,  (Dict.  p.  5821.^  para- 
phemaRa,  as  understood  in  the  law  of  Scotland,  are  dedarea  to  in- 
clude the  whole  x^estitus  and  mundus  mtdiebris ;  i.  e.  not  only  the 
lady's  body-clothes  and  wearing  apparel,  but  all  the  ornaments  of 
dress  proper  to  a  woman's  person,  as  necklace,  ear-rings,  breast  or 
arm  jewels,  given  by  her  husband  to  her  at  any  time  of  her  life, 
either  before  or  standing  the  marriage.  Things  of  promiscuous 
use  to  man  and  wife,  ex.  gr.  watch,  jewels,  medals,  plate,  and  even 
the  repositories  for  holding  paraphernalia  |,  are  not  paraphernal, 
unless  they  he  made  such  by  the  bridegroom's  giving  them  to  the 
bride  before  or  on  the  marriage-day ;  fpr  if  he  should  make  a  pre- 
sent to  her  of  a  subject  not  properly  paraphernal  the  next  morning 
after  the  marriage,  the  donation  is  revocable ;  of  which  see  infirtij 
§29.  el  seqq.  'Hiings  of  this  last  kind  are  paraphernal  only  with 
respect  to  that  husband  who  made  them  such ;  and  therefore  are 

esteemed 

^  Lord  SUui^s  words  are :  <*  The  verr  right  of  the  resenration  becomes  the  hasband's 
**  jure  mariti,  and  makes  it  elusory  and  ineffectaal,  as  always  running  back  upon  the 
**  husband  himscdf;  as  water  thrown  upon  an  higher  ground  doth  ever  return.^ 

f  It  was  found  in  the  same  case  of  Murray's  trustees,  that  the  husband  can  renoonce 
his  right  of  adminstration.  See  to  the  same  efifect'^%  Fae.  Coll.  March  4.  1774,  An- 
nand  and  Coiquhoan,  affirmed  on  appeal,  March  SS.  1775,  Dict.  p.  £844. 

X  A  lady's  dressing  plate  was  fimnd  not  pariqihemal ;  JVigion,  Ith  June  lltS^  Dict. 

p.  *ni. 

^'  The  same  was  fimnd  under  a  deed  of  separation,  both  as  to  the  jus  mariti  and 
right  of  administration  ;  Keggie,  2Bth  May  1815,  Fac.  Coll.  The  case  o(Annand  and 
Colquhoun,  referred  to  in  nale  f,  is  not  a  case  of  renunciation  by  the  husifand,  but  of  ex* 
elusion  by  the  w{f^s  father,  in  a  settlement  of  his  estate. 
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esteemed  common  mov^eables,  if  the  wife,  wba  had  right  to  them; 
be  married  to  a  second  husband,  unless  he  shall  in  like  manner  ap- 
finopriate  them  to  her.  The  present  frequently  given  to  a  wife  by 
^  purchaser  of  lands,  for  her  renunciation  of  the  liferent-right  she 
had  in  the  lands  purchased,  which  is  ieommonly  styled  the  Ladift 
gown,  hath  by  our  customs  the  like  nature  and  effects  with  goods 
properly   paraphernal,  Jtify  26.  1709,  Ln.  Piifirrtin,  (Dicx.  page 

379a)  *. 

1&  As  the  husband  acquires  by  his  marriage  a  ri^t  to  the  move;- 
able  estate  belonging  to  bis  wiie^  he  is  liable  in  payment  of  th6 
moveable  debts  contracted  by  her  before  the  mdrriage,  according 
to  the  rule,  L.  149,  De  reg.jur.  Ex  qua  persona  quis  lucrum  capilf 
^us  factum  praettare  debet.  And  as  this  right  is  universal,  extend^ 
ing  to  the  universal  Jm  of  his  wife*s  moveaole  estate,  his  obh'gation 
alsa  reaches  to  her  wbdb  moveable  debts,  which,  as  some  lawyers 
^hodse  to  speak,  troMeuntcum  nniverdtate,  though  they  should*  ffd: 
exceed  her  moveable  estate  f*  But  thi^  biirdeti  suffers  a  restriction 
m  point  of  time :  As  the  obBgation  was  created  by  Contracting  £he 
marriage,  it  falls  by  its  dtssokition.  And  in  truth '^the  husband  is 
tiot  the  debtor  in  his  wife's  debts  even  while  the  marriage  subsist^ : 
In  all  aetioiis  for  payment,  the  wifb  who  coritinues  debtor,  notwith* 
stonding  the  marriage,  is  theprc^r  defender ;  the  husband  is  made 
A  pArty  to  the  sttit^  vAepelf  ibr  his  interest ;  that  is,  as^curator  to  th6 
dmrtor  i  atod  he  is  made  liafafle  as  having,  under  the  name  of  admi^ 
fiistrator,^  the  absolute  disposal  o(  the  goods  common  to  the  debtor 
fttid  himsfiMI  As  soon^  therefore,  as  the  marriage  is  dissolved,  and 
the  sDcicAy-gocid^  sufibr  a»  dfvisi'on^'  the  husband  is-  no  longer  cbn^ 
tamed  iti  tiie  abare  belonging  to  his  deceased  wife ;  ana  cOnse*- 
qoentTy  he  is  no  longer  liable  in'  payment  of  her  debts,  which  tb^ 
creditors  must  recover,  either  by  a  demand  froih  her  representor 
tiv^s,  if  she  have  any,  or  by  legal  diligence  against  her  separate 

«8late  ^^. 

17r  This  obligation  Upon  the  husband  is  perpetuated  agaiiist 
liim  in  the  following  cases :  First,  ff  complete  diligence  have  been 
uaed  upon  his  wife's  debts,  against  his  estate,  real  'or  perspnaT, 

•    VOL.  u  2k  while 

» 

*  The  same  foond,  Kili.  Husband  anb  Wii^Cy.  NO.  xvii.,  Mungelf  Jhct.  p.  5771. 
Presents  made  to  a  lady  on  occasion  of  leases,  being  let,  or  otha:.  bargains  made  by 
the  husband,  are  not  inter  paraphernalia^  bait  are  considered  as  donations  qua  morie 
tof^^mtnUur;  Ibid,  NO.  xviii.  DouglaSy  Dicr.  p.  60^19. ' 

f  A  husband  is  even  liable  for  his  wife's  expense,  ifacurred  in  a  snccessful  action  of 
decfaurator  of  marriage,  brooght  against  himself;  Fac.  CoU^'NatK  18. 1762,  Macaliii^s 
4igentf  DiCT.  p,  4036  "". 


le^ 


TiTEbVI; 


Hasband's  obli- 
gation for  the . 
wife's  debts* 
how  limited. 


In  what  cases 
this  obligation 
is  perpetual  a- 
gainst  the  hus- 
band. 


*^  Special  costs  had  been  decerned  for  in  £ivour  of  the  wife.  Bui  lier  agent  having 
expended  a  large  sum  beyond  what  was  covered  by  these,  brought  an  action  for  the 
money  thus  laid  out,  not  on  the  footing  of  costs,  but  **  of  money  necessarily  expended 
*•«  for  a  wife^  and  for  which,  as  such,  Ule  husband  is  liable.''  The  court  accordingly 
^fi^bjected  the  husband.— >It  seeois  to  be  on  something  of  the  same  prindple,  that  wb 
court  awards  interim  allowances  in  name  of  aliment  and  expenses,  to  wives  punfaiQg 
actions  of  separation  and  divorce ;  vid.  iti/r.  not.  ^^\  And  if  the  small  interim  sum,  wbi^ 
^ira^aRowed  in  the  case  of  Andersony  Sd  March  1819,  Fac.  Coll.  was  given  in  cprise- 
<f%tnce  of  the  coDclasion  for  exhibition,  in  a  summons  held  incompetent  as  to  every 
thing  else,  it  may  perhaps  be  inferred  generally,  that  the  same  principle  extendi,  to  every 
necessary  action  which  a  wife  is  forced  to  bring  against  her  husband. 

'^  Where  the  husband.  Jure  mariti^  uplifts  and  appropriates  the  rents  of  property 

befonging  to  his  wife,  over  which  property  an  annuity  stands  heritably  secured,  he 

<  Cttkea  the  rents  cum  suo  (mere,  and  becomes  debtor  in  the  annuity  during  die  period  of 

..^^  intromissions,  so  that,  on  the  subsequent  dissolution  of  the  marriage  by  his  deatJi» 

his  representatives  are  liable  for  any  arrears  then  due ;  Nixon,  18M  l?eb.  1806|  Fac» 

ColL  jDiCT.  V.  I^enier,  App.  NO.  IL 
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while  she  was  alive-;  for  there  the  husband^  as  proprietor  of  tlte 
Mibject  affectedy  must,  by  the  common  rules  of  law,  either  abandon 
his  property,  or  relieve  it  from  the  burden  with  which  it  staods 
chai^ged.  Though,  therefore,  diligence  have  been  commenced, 
during  the  marriage,  against  his  land-estate,  by  summons  of  adju* 
dication,  or  against  his  moveables  by  arrestm^it,  the  diligence  will 
&11,  unless  it  hath  been  also  perfected  before  her  death,  by  decree 
of  adjudication,  or  of  forthcoming,  Jan.  23.  1678,  WUIde^  (Dict. 
p.  5876.) ;  St.  B.  1.  71  4.  $  17.  *.  Nay,  though  decree  hath  been 
xecoverea  against  the  husband  for  the  debt  during  the  marriage, 
et  if  it  has  no  relation  to  land,  the  obligation  upon  him  will  tail 
y  the  wife*s  decease,  even  supposing  the  utmost  oiligeDce  to  have 
been  used  upon  it  against  his  person,  by  imprisonment,  Dirl.  10* 
(Burnet^  Dict,  p.  58630^  §  2. ;  Had.  Feb.  26. 1623,  Baughsj  (Dict. 
p.  5861.) ;  because  such  decree,  and  all  the  personal  diligmice  con- 
sequent on  it,  is  directed  not  against  the  husband's  estate,  but  a» 
gainst  his  person  barely  for  his  interest;  and  so  ceaseth  with 
interest  2<%,  If  the  wife's  creditors  have  not  been  able  to  ofa 
payment,  after  her  death,  out  of  her  share  of  the  society-goods,  or 
her  other  separate  estate,  the  surviving  husband  continues  liable  to 
those  creditors,  though  they  should  not  have  used  the  least  step  of 
diligence  acainst  him ;  not  indeed  in  soUdum^  for  the  whote  of 
jtheir  sevenu  debts,  but  m  quantum  lucraHis  eU^  in  so  far  as  be  hath 
enriched  himself,  or  been  a  gainer,  hj  the  marriage ;  for  equity 
will  not  suffer  him  hcupletari  cum  danmo  alterius^  to  retain  any  pro* 
fit  out  of  the  wife's  estate,  by  which  her  creditors  are  cut  off  fW 
the  natural  and  only  fund  of  their  payment  A  hasband  is  not 
jLccoynted /ttcra/w,  who  has  got  no  more  than  an  ordinary  tocher  by 
his  wife ;.  for  a  tocher  is  given  for  an  oDerous  cause,  ad  sudinenda 
fmera  matrimonii :  It  h  therefore  the  excess  only  which  is  lucrum  f 
and  that  must  be  judged  of  by  the  rank  and  fortune  of  the  two  par« 
ties,  Dec  23. 1665,  Bumetj  (Dict.  p.  5863. j.  The  husband,  becaose 
he  was  at  no  period  die  proper  debtor  in  tne  sums  due  by  the^^wife, 
is  only  liable  in  payment  of  them  mbMiarie^  if  her  own  separate 
estate  be  not  sufficient  to  clear  them  off;  and  therefore  no  action 
can  lie  against  him  as  lucrattu^  at  the  suit  of  the  creditors  of  his 
deceased  wife,  till  the  primary  debtors,  that  is,  the  wife's  represai- 
tatives,  be  discussed,  Jan.  23.  1678,  WiUAe^  (Dict.  p.  5868.).;  Pr. 
Falc.  54.  C^arl  ofLeveUj  Dict.  p.  3217.). 

18.  Where  the  wife  was,  prior  to  her  marriage^  debtor  in  such 
debts  as  would  have  excluded  the  ju9  mariti  if  they  had  been  due 
to  her,  e^.  gr.  in  bonds  heritable  by  a  clause  of  infeftment,  or  even 
In  moveable  bonds  bearing  interest,  the  husband  is  not  liable  for 
the  principal  sums  contained  in  those  bonds,  but  merely  for  the 
interest  remaining  due  at  the  marriage,  or  which  may  grow  upon 
them  during  the  marriage ;  because  m  bonds  of  that  kind  due  to 
the  wife,  the  husband  would  have  been  entitled  to  no  more  than 
that  interest,  and  a  husband's  obligation  for  his  wife's  debts  oi:^ht 
to  be  commensuroted  to  the  right  he  hath  in  her  estate,  Fount.  Jan. 
10. 1696,  OAornj  (Dict.  p.  5785.) ;  July  la  1708,  (?o«foii  (Dict. 
|i.  5789.^.    But  in  the  fellowmg  instances,  he  is  liable  even  for  the 

Erincipal  sums  contained  in  such  bonds:  JFSrxf,  Where  he  haa 
een,  by  the  marriage^^^n tract,  assigned  to  the  universumjus  of  the 
wife,  heritable  as  well  as  moveable ;  for  if  the  husband  be  liable  to 
pay  hb  wife^a  moveable  debts,  in  consequence  of  the  legal  ri^b: 

which 


*  yiJ.  FounL  Nov.  16.  169S,  Bnfson^  Dfct.  p.  5869. 
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ifrbicb  he  acquires  by  marriage  to  her  moveable  estate^  he  ought, 
by  the  same  reason,  to  be  subjected  to  her  whole  debts,  where  he 
accepts  of  a  present  conventional  right  to  her  whole  estate,  Jan. 
24.  1738,  Dick,  (Dict,  p.  5857.):  2t%,  The  husband,  where  he  is 
Iticratus,  is  bound  for  his  wife's  debts  of  whatever  kind,  in  so  far  as 
the  lucrum  goes,  if  she  has  no  separate  estate  for  the  payment  of  her 
creditors ;  ibr  the  principle  on  which  that  obligation  is  grounded 
is  equally  strong  and  forcible,  whether  it  be  applied  to  debts  which 
carry  interest,  or  to  those  that  are  simply  moveable.  Fount.  Jan.  23. 
1708,  Ledf/,  (Dict.  p.  5853.). 

19.  The  husband  acquires  by  the  marriage,  a  power  over  both  the 
person  and  estate  of  the  wife.  Her  person  is  in  some  sort  sunk 
by  the  marriage ;  so  that  she  cannot  act  by  or  for  herself:  And  as 
for  her  estate,  she  has  nothing  that  can  be  truly  called  her  own, 
where  matters  are  left  to  the  disposition  of  the  law ;  for  not  only 
her  personal,  but  the  rents  of  her  heritable  estate,  and  the  interest 
of  her  bonds,  become  the  property  of  the  husband.  In  consia- 
quence  of  this  power,  ^rst.  The  husband  can  recover  the  person  of 
his  wife  from  all  who  shall  withhold  or  withdraw  it  from  him : 
Nay,  her  person,  while  she  is  vestita  viro,  is  free  from  all  execution 
upon  debts  contracted  by  herself;  which,  by  her  coverture,  she  he^ 
comes  disabled  to  pay.  Fount.  Jan.  11.  1704,  Gordon,  (Dict« 
p.  5787.).  At  the  same  time  the  husband,  who  is  not  the  proper 
debtor,  IS  liable  to  personal  diligence  at  the  suit  of  her  creditors, 
so  long  as  the  marriage  subsists.  But  notwithstanding  this  power 
in  the  husband,  execution  may  be  used  against  a  wife's  person^, 
to  compel  her  to  the  performance  of  facts  which  are  in  her  own 
power,  and  cannot  be  validly  performed  but  by  herself;  ex.  gr.  to 
enter  the  heirs  of  her  vassals,  to  receive  adjudgers  in  lands  holden 
of  herself,  or  to  exhibit  writings  in  her  own  custody,  upon  letters 
of  diligence,  jS^.  B.  1.  T.  4.  $  14.  2dly,  As  the  wife  is  incapable  of 
acting  for  herself,  the  husband  is  laid  under  an  obligation  to  pro- 
vide for  her ;  not  only  to  supply  her  with  the  necessaries  of  life, 
but  with  its  conveniencies  ana  comforts,  suitable  to  his  rank  and 
estate.  Upon  this  principle,  where  the  use  of  the  watei^s  at  Bath^ 
or  in  any  foreign  country,  is  judged  necessary  for  the  wife's  health, 
4he  husband,  if  his  fortune  can  afford  it,  is  made  liable  in  repay* 
ment  of  the  sums  borrowed  by  her  from  her  relations  or  acquain- 
tance for  defraying  the  expense  of  the  journey.  Fount.  July  19. 
1711,  La.  Kinfawns,  (Dict.  p.  5882.).  As  it  is  tibe  wife's  duty  to 
live  in  family  with  her  husband,  he  cannot  be  compelled  to  main- 
tain her  in  a  separate  house ;  yet,  if  he  should  either  abandon  hi^ 
family,  or  torn  his  wife  out  of  doors,  or  by  barbarous  treatment 
endanger  her  life,  or  even  offer  such  indignities  to  her  person  as 
must  render  her  condition  quite  uncomfortd)le,  the  judge  wHl,  on 
proper  proof,  authorise  a  separation  a  mensa  et  toro,  and  award  a  se- 
parate Simony  to  her,  suitable  to  her  husband's  fortune,  to  tak^ 
place  from  the  time  of  the  separation,  and  to  continue  till  there 
shall  be  either  a  reconciliation  between  the  parties,  or  a  sentence 

of  divorce  */^^ 

20.  It 
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See  (XlquhouTh  March  7. 1804,  Dict.  App.  NO.  V.  voce  Hcsband  and  wife 


uo 


.  uo  jn  iiijg  ^g^^  ^Q  husband  having  required  his  wife  to  leave  his  house,  without  as- 
dgnhig  any  reason,  the  Court  refus^  to  interpose  by  an  interdict  to  keep  her  in  po»- 
tfeatioD ;  holding  the  only  remedy  to  be  '<  a  claim  for  aliment,  and  the  right  of  suing 
«•  Aor  adherence.'' 

>"  The  Court,  during  the  dependence  of  an  action  of  separation,  «<  decerned  an  inte- 

"  rim 
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He  18  the  wife^s 
curator. 


She  therefore 
can  neither  sue 
nor  be  suedi 
unless  the  hus- 
band is  a  party 
in  the  action* 


'96t  it'aria^  from  iiiis  pciMM  nmritaii$  that  die  hssblbKJl  .be»- 
coiaest  by  .die  iisage  of  Scotlftiody  curator  to  }kU  wife*  He  wasi  by 
the  Btmrnn  bur,  incapable  even  of  being  named  his  wife's  curator 
hy  a  magistrate,  L.  2.  €.  Qui  dar.  itU.^  lest  the  wife^  either  throu^ 
afiection  or  fear,  should  be  badcward  to  call  him  to  account.  But 
this  ifdasony  in  so  far  ait  concerns  the  goods  in  commumon,  can 
haina  no  place  in  our  law^  which  authorises  the  husbaiid  to  manage 
£hem  wiuiout  account  It  is  said  by  Lord  Stairi  JB.  1.  T.  4,  §  13.9 
and  after  him  by  Sir  Geoige  Mackenzie^  §  11.  ^.  /.>  that  the  bus*- 
band  is  both  tutor  and  curator  to  his  wife :  But  women  are  set  free 
from  tke  ponner  of  tutors  at  the  age  of  twielve ;  and  till  they  arrive 
at  that  age  they  are  incapable  of  marriage.  Sir  James  Steuart,  v. 
CurateTf  affirms,  that  on  the  marriage  of  a  female  minor,  who  had 
before  been  under  curatory,  the  former  curatory,  though  it  eiu)irea 
in  as  fiir  as  relates  to  her  person  and  personal  estate,  which  &I1  un- 
der tibe  husband's  power,  yet  still  subsists  as  to  her  heritable  estate : 
But  it  is  the  more  conumon  opinion,  that  the  moment  that  the  hua* 
hand's  right  of  curatory  oommeoces,  the  office  of  the  former  cura^ 
tors  expires  in  Mo. 

31.  in  consequence  of  the  husband's  office  6£  cujratorY9  «Ars/,  no 
auit  can  proceea  gainst  the  wife,  till  he  be  cited  as  detender,  for 
his  interest  *  ;  and  if  the  hud>and  hath  not  his  domicil  within  the 
territor^r  of  the  inferior  judge  before  whom  the  oause  is  brought, 
Appfication  must  be  made  by  the  pursuer  to  the  Court  of  oc^ 
aion,  who  of  course  grant  letters  of  supplement,  as  a  wanwit  for 
the  husband's  citation.  .  If  the  suit  be  brought  "before  an  inf^ior 
judge^  against  an  xmmartied  woman,  who  marries  during  the  de^ 
pendence,  and  whose  husband  is  subject  to  his  jurisdiction  raOone 
doimeiiiij  he  may  be  made  a  party  to  it,  by  lett^s  of  diligence  pro-- 
ceeding  on  the  warrant  of  that  judge,  Spoliis^  BaUiie^  p.  1^  fw 
But  if  ne  be  not  subject  to  that  juria£ctioh»  ldi;6rs  of/supplefiHent 

^  ■  are 

*  See  KilL  Husband  and  vife,  NO*  il  Dier.  p.  6080.  It  has  even  been  founds 
that  a  wife  pursued  for  a  delict,  could  not  wave  the  defence,  That  the  husband  was  not 
icalled.  Ibid.  No.  xv.  Diet.  p.  6080. 

f  The  words  of  Spottiswood  are ;  ^<  A  woman  being  summoned  !&  the  principal 
«<  Bttmmons,  if  thereafter  she  marry,  (because  a  wife  eamiol  answer  unless  her  jin&- 
.*<  band  be  smnmoned),  the  pursuer,  commonlv  bv  a  bill  flseantng  himself  to  the  Lords, 
<*  rets  the  summons  continued  against  her  busoand,  as  if  he  had  been  summoned 
^<  m  the  beginning.  This  was  found  between  Margaret  Baillie  and  Janet  Robert- 
^<  son.* 


im*im 


«<  rim  aliment  to  the  wile  for  cafr3dnif  On  her  process;"  Cramondj  ^5th  Jan.  1755, 
DrcT.  p.  5886.  But  more  recently,  such  interim  aHowatice  was  refused,  as  prematara, 
»<  to  a  wife  who  had  onfy  commenced  an  action  of  separatioQ^^'  MasweU^  Bik  March 
1S08,  jFac.  Coll.  Di€T«  v.  Husbaki)  avo  wifk,  App.  NO.  YIL  Here^  however,  the  hus- 
band diered  to  receive  her  back  into  his  family,  and  perhaps  the  Court  considered  it 
a  preliminary  requisite,  that,  at  least,  something  like  a  prima  facie  case  should  be  made 
lout  against  him. 

-  In  a  process  of  divorce,  whedier  at  the  wife^s  inslaAee  agaiast  the  husband,  or  ^iee 
wenOf  it  is  quite  undoubted,  that  the  wife  is  entided  to  interim  aliment;  Lady  Lenot^ 
SSd  March  1679,  Dict.  p.  5877  5  Cuningham  Fairlicy  ^th  Feb.  1818,  Tac.  Coll.  Nay, 
where  decree  of  divorce  has  actually  been  pronounced  against  the  wife,  she  has  been 
found  entitled,  upon  bringing  a  reduction  of  this  decree,  <<  to  an  aliment,  and  to  the 
**  expenfe  of  the  process  of  reduction,  till  the  date  of  the  final  interlocutor  repelling 
<<  the  reasons  of  reduction  \^  Dela  Motte^  dth  Feb.  1789,  Fac.  Coll.  Dicf.  p.  447. 

In  a  late  very  peculiar  case  of  declarator  of  marriage,  it  was  found,  that  a  wo- 
man havf B^,  by  the  acts  and  deeds  of  the  husband  himself,  and  particularly  by  a  rcfg^nlar 
power  of  attorney  executed  in  her  favour,  been  placed  in  the  stattts  of  bis  wif^,  is  en- 
titled to  aliment  during  the  dependence  of  the  cause;  Sasserif  20th  Jatu  1819,  JPar. 
Coft.^  Sea  also  ante^  Not.  ''*. 
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^re  necessary,  which  must  be  granted  by  the  court  of  session  ;  and 
get  that  name,  because  they  are  desired  to  supply  the  want  of 
jurisdiction  in  the  inferior  jud^e,  by  the  mterposition  ot  our  supreme 
and  universal  civil  court  Neither,  2d/y,  can  the  wife  sue  m  any 
action  without  the  concurrence  of  the  husband  ^^^  If  the  husband 
without  reason  refuse  to  concur,  Falc.  i.  235,  and  Kilk.  Husband 
AND  WIFE,  NO.  xiv.  (DicT.  p.  6051.),  or  shall  be  incapable  of  con- 
curring, on  account  of  any  disability,  either  legal,  as  forfeiture ;  na- 
tural, as  fatuity ;  or  accidental,  as  residing  for  the  time  in  a 
foreign  country ;  or  if  the  suit  is  to  be  brought  against  her  own 
husband,  for  securing  to  her  the  stipulations  in  her  favour,  contain- 
ed in  the  marriage-contract.  Fount.  Feb.  17.  1703,  Scotj  (Dict. 
p.  6050),  the  judge  will  of  course  authorise  any  person  she  is  plea- 
sed  to  recommend,  to  concur  with  her,  and  carry  on  the  action  in 
her  name,  Jan.  9.  1623,  Marshall^  (Dict.  p.  6036.).  Yet  a  wife  is 
not  to  be  authorised  to  sue  her  husband,  except  in  necessary  or 
urgent  cases,  ex.  gr.  if  he  be  vergens  ad  inopiam^  Fount.  Nov.  16. 
1704,  Rossy  (DicT.  p.  6050.)  *,  or  if  he  has  wilfully  diverted  from 
or  thrown  off  his  wife,  Dec.  21.  1626,  La.  Fovlis^  (Dict.  p.  6158.). 
Process  is  sustained  at  the  suit  of  the  wife,  though  no  curator  be 
authorised,  where  she  sues  her  husband  after  separation,  for  pay- 
ment of  a  yearly  sum  which  he  had  agreed  to  give  her  in  name 
of  alimony.  Fount.  Nov.  7.  1695,  E.  Argyll;  (Dict.  p.  6054.) ;  for 
if  her  person  be  in  that  case  so  far  recovered  from  ner  husband's 
power,  that  she  is  capable  of  enjoying  the  property  of  an  alimen- 
tary provision,  she  must  also  be  capable  of  holding  plea  for  the 
.  recovery  of  that  provision  ^^^  To  save  the  trouble  of  applying  to 
judges  for  the  authorising  of  such  actions,  care  is  generaUy  taken, 
in  marriage-contracts,  to  name  some  of  the  wife's  nearest  kinsmen, 
at  whose  suit  execution  may  pass  against  the  husband,  for  perform- 
ing his  part  of  the  articles. 

22.  It  also  proceeds  from  the  curatorial  power  of  the  husband, 
that  all  deeds  done  or  granted  by  a  wife  without  his  consent  are 
in  themselves  null,  though  they  should  relate  to  her  own  property, 
and  make  no  encroachment  on  any  right  competent  to  the  husbana ; 
isee  infr.  §  27  ^^*.  The  rule,  That  wives  are  under  the  curatory  of 
their  husbands,  is  applicable  even  to  brides  ;  for  though  a  bride  be 
Iruly  sui  Juris  while  she  continues  unmarried,  yet,  on  her  actual 
marriage,  the  husband's  curatorial  powers  draw  back  to  the  time  of 

VOL.  1.  2  L  proclaiming 

•  JRzc.  Coll.  Jan.  IS.  177S,  Macpherson^  Dict.  p.  6052. 
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On  the  other  hand,  the  husband  cannot  sue  in  the  name  and  right  of  his  wife 
without  her  concurrence;  of  which,  accordingly,  the  defender  may  oblige  him  to  pro- 
Aaoe  evidence;  Aitkinsy  llth  Feb.  1802,  Fac.  ColL  Dior.  p.  16140. 

''*  A  wife  may  use  caption  against  her  husband  for  the  arrears  of  a  separate  ah'- 
ment  due  to  her;  Maclachlan^  25th  May  1809,  Fac.  Coll.  It  would  appear,  however, 
from  a  case  abridged  in  the  Folio  Dictionary,  that,  *<  once,  the  Lords  gave  their  opinion, 
<<  that  no  action  nor  no  diligence  can  proceed  betwixt  man  and  wife  while  the  marriage 
•«(  subsists;''  1.  FoL  Diet.  p»  406,  Hamiltoriy  Mtkjan.  1625.  But,  qiianre^  on  com- 
paring the  abridged  case  with  the  principal  report,  Durie^  p.  155,  Dict.  p.  6048,  how 
far  the  former  is  not  stated  too  broadly.  A  contrary  decision  was,  at  any  rate,  soon 
afterwards  pronounced ;  Lady  Glenbervie,  ISth  July  I6d8,  Durie,  Dict.  p.  6053. 

It  was  recently  found,  that  a  husband,  on  shewing  cause,  may  get  a  caption  on  let- 
ters of  lawburrows  against  his  wife;  TTiomsonj  1th  march  1815,  Fac.  Coll. 

■^  But  this  curatorial  power,  or  right  of  administration  on  the  part  of  the  husband, 
tnay*  s^  ^^U  as  ihejus  mariti^  be  renounced  by  himself,  or,  (in  regard  to  any  property 
specially  conveyed  in  favour  of  the  wife),  be  excluded  by  third  parties ;  in  which  case, 
the  de^s  of  the  wife  alone  are  effectual.    Vid.  ant.  §  H.,  notes  -f  and  "^ 


All  deeds  done 
by  the  wife  are 
null  without  his 
consent. 


^34  An  Institute  of  the  Law  of  Scotland. 
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Book  I.         proclaiming  the  bans ;  after  which,  the  bride  is  disabled  from  con« 
^  ^^p  ^  Ml  ^     tracting  debts,  or  granting  deeds  not  only  to  the  prqudice  of  her 

future  husband,  but  her  own*  She  cannot,  therefore,  after  the  pro- 
claiming of  bans  is  begun,  contract  any  debt  which  will  be  effec- 
tual either  against  herself  or  the  bridegroom  ^  nor  am  she  dispose 
of  any  part  of  her  estate  in  donation,  or  even  as  a  provision  to  her 
children  of  a  former  marriage,  without  his  consent,  DirL  13.,  {Lady 
JSutCy  DiCT.  p.  6030«) ;  though  he  cannot  properly  be  said  to  suffer 
prejudice  by  such  provision  or  donation,  since  he  is  brought  under 
no  obligation  to  pay,  and  only  loses  the  hope  of  what  might  have 
otherwise  been  his  upon  the  marriage.  Yet  it  is  not  sufficient  foi;  this 
purpose,  that  the  bans  have  been  published  at  the  bride^om's 
pansh-church }  for  no  notification,  by  publishing  bans,'' can  mterpel 
a  person  trom  contracting  with  any  woman,  unless  it  be  made  with- 
in the  parish-churdi  where  she  herself  dwells.  Besides,  bans  ought 
to  be  published  in  the  specific  terms  of  law ;  the  law  refers  to  the 
o^er  of  the  church,  1661,  C.  34.,  and  the  church  hath  required 
their  publication  in  the  parish-churches,  both  of  the  bridegroom 
and  of  the  bride,  supr.  §  10. ;  July  8.  1623,  Macdougalj  (Dict. 
p.  6027.}%  But  if  the  person  contracting  with  the  bride  knew, 
before  executing  the  deed^  that  her  bans  were  proclaimed  m  a 
church,  though  not  that  of  her  own  parish,  such  unvote  knowledge 
is,  in  the  judgment  of  law,  accounted  an  interpellation  with  respect 
•to  him. 
In  what  re^  23.  In  the  following  particular,  the  legal  curatory  of  an  husband 

spect  this  cars-      differs  from  common  curatory.    Curators  are  given  to  minors,  qple- 
from^^t'of a        ^y  ^^^  *^^  minor's  benefit,  not  their  own ;  and  therefore  they  can- 
minor.  ^^U  by  any  inteiposition  of  their  authority,  give  strength  or  vali- 
dity to  any  deeds  of  the  min<H*  in  whidi  they  themselves  have  a 
direct  interest ;  but  a  husband  can  give  a  legal  efiect  to  deeds  of 
that  sort  granted  by  the  wife ;  for  the  husband's  consent  is  required, 
not  because  the  wife  is  incapable  of  judging  for  herself,  (for  no  in- 
csqpacity  can  be  alleged  against  such  at  least  as  are  of  perfect  age^, 
but  because  she  is  under  die  power  of  the  husband ;  and  as  his 
curatorial  powers  arise  in  part  from  his  superiority  over  the  wife, 
and  so  are  to  be  c<Mi$idered  as  a  mutual  benefit  to  both,  it  would 
be  unjust  to  wrest  that  authority  whidbi  is  vested  in  him  partly  for 
his  own  benefit,  to  his  prejudice,  by  rendering  him  incapable  of  re- 
ceiving any  present  or  d<mative  from  his  wife.  It  has  therefore  ob- 
tained in  practice,  that  in  all  cases  where  the  consent  of  the  husband 
would  be  necessary,  if  the  deed  were  to  be  granted  by  the  wife  in 
favour  of  a  third  party,  his  simple  acceptance  or  intervention  equal- 
ly authorises  it  it  it  be  granted  in  favour  of  himself.  Thus,  in  post- 
cuuptial  contracts,  or  in  renunciations  by  the  wife  of  her  liferent,  or 
in  pure  donations  to  the  husband,  there  is  no  necessity  of  a  formal 
interposition  of  his  authority ;  his  barely  intervening  as  a  party  in 
the  postnuptial  contract,  or  his  acceptance  of  the  renunciation  ro 
donatioii,  indies  his  authority,  and  consequently  is  sufficient  to  give 
force  to  the  deed.     This  doctrine  is  universally  held  to  be  just 
where  the  wife  is  major ;  but  if  she  be  minor,  it  admits  of  a  doubt, 
whether  she  can  execute  any  deed  in  her  husband's  favour,  since 
no  minor  has  «  power  of  granting  deeds  without  the  consent  of  his 
t;urator,  and  no  curator  to  a  minor  can  be  auctor  in  rem  suam.  There 
is  this  other  difference  between  the  curatory  of  a  husband,  and  that 
to  a  minor,  that  the  wife's  contracts  after  majority^  authcmsed  by 

her 
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her  husband,  are  not  only  valid,  but  not  subject  to  challenge  upon 
lesion  '^^ 

24.  There  are  some  obligations  granted  by  the  wife  during  mar- 
riage, which  require  the  husband's  consent ;  others  are  valid  with* 
out  it ;  and  a  third  sort  are  null,  though  his  consent  be  interposed* 
Obligations  arise  either  from  delict  or  contract  Obligations  form* 
ed  by  the  wife's  delict,  stand  good  against  herself,  because  marriage 
affords  no  indenmity  to  delinquents ;  but  they  have  no  operation 
against  the  husband,  unless  he  be  convicted  of  accession  to  the 
crime  or  delict  which  produced  the  obligation  ;  for  delicts,  being 
personal,  ought  tp  draw  no  punishment  on  the  innocent ;  Culpa 
teneat  mos  auctares.  The  effect  of  such  obligations  is  in  several  re- 
spects limited  even  as  to  the  wife :  For  though  her  person  be  un- 
der the  power  of  the  law,  so  as  she  may  be  banisheoL  imprisoned, 
or  even  punished  capitally  upon  a  criminal  trial ;  yet  wnere  the 
punidbment  resolves  mto  a  pecuniary  fine,  neither  can  her  person  be 
attached  for  the  payment  oi  it  during  the  marriage^  because  she  is 
by  her  covertureUerly  disabled  from  paying  •7»>r  the  ^oods  in 
communion,  because  these  are  the  property  of  the  husband  who  is 
not  liable  t :  Diligence  must  therefore  be  suspended  till  the  disso- 
]utioa.of  the  marriage,  except  as  to  such  heritable  estate  of  the  wife  ^ 
2&  is  not  subject  to  mejtu  mariH^  Edg.  July  %  1724,  Murray^  (Dict« 
p.  6079«) ;  Homey  105.  JOtt.  Husband  and  wife,  NO.  i.  (Dict. 
p.  6079.)- 

25.  As  for  obligations  arising  from  contract,  our  law  hath  been 
so  solicitous  to  protect  wives  from  imposition  while  they  are  $fub 
cura  metritis  as  to  declare  all  personal  obligations  granted  by  the 
wife,  though  with  the  husband's  consent,  to  be  vpw  jure  void ; 
ex.  gr.  bonds,  bills,  promissory-notes,  obligatory  receipts,  contracts, 
%c.  for  whatever  cause  they  may  have  been  granted,  whether  for 
borrowed  money,  the  price  of  goods,  or  as  cautioner  for  others ; 
because  her  person  being  quodammodo  sank  in  that  of  her  husband, 
is  not  a  proper  subject  of  obligation  |.  For  this  reason,  personal 
obligations  granted  by  a  wife  do  not  acquire  force  even  by  her  ju- 
dicial ratification  of  them,  Feb.  18.  1663,  Birchj  (Dicx.  p.  5961.) ; 
for  deeds  in  themselves  null  cannot  be  rendered  effectual  by  any 
ratification,  (though  they  may,  by  acts  of  homologation  performed 
by  the  granter  after  becoming  mi  Juris^  infr.  B.  3.  T.  S.  §  47.) : 
and  in^ed  this  doctrine  is  necessary  for  the  security  of  women 

clothed 

•  Foe.  CoU.  Feb.  19.  1790,  Chalmers^  Dict.  p.  6083. 

t  It  was  found  in  the  above  case  of  Cbalmersi  that  neither  the  effects  nor  person  of 
-the  hmband  can  be  affected  for  sums  awarded  against  his  wife  in  name  of  damages 
and  fine.     The  husband  wa%  however,  found  liable  personally  for  the  expenses  of  pro- 
cess and  extract ;  but  this  last  part  of  the  judgment  was  reversed  on  appeal }  April  6. 
1791,  DiCT.  p.6086"«. 

X  Snch  obligations  cannot  even  be  the  foundation  of  diligence  against  the  wife's  se- 
parate «tate  I  Fee.  CM.  Dee.  8*  175Jt  MenzieSf  Dicr.  p.  5974. ;  Dec.  10.  177^,  Wat-- 
sofiy  Di^x.  p«  5976. 

^^'  It  is  the  reverse  as  to  contracts,  &c.  executed  by  a  married  woman  before  ma- 
joritj/y  she  having  the  same  right  of  challenge,  in  this  case,  as  other  minors ;  Gibson^ 
6th  June  1809,  Fac.  Coll. 

*'*  It  was  reversed)  however,  under  the  modification,  that  the  husband,  as  doninus 
liiisj  was  **  responsible  for  the  conduct  of  the  causci  in  so  far  as  the  same  is  malicions 
<<  vexations,  and  calumnious."  And  accordingly  the  judgment  of  the  House  of  Lords 
*^  remitted  back  to  the  Court  of  Session*  to  inquire  how  much  of  the  expenses  pf  pro- 
<'  ceas  and  extract  has  been  occasioned  by  the  conduct  of  the  defender  in  the  said 
««  cause  9**  Dict.  p.  6086. 
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clothed  with  husbands.  But  this  rule  admits  of  several  exceptions. 
Firsts  Where  the  wife  gets  a  separate  pecu/eum  or  stock,  either  from 
her  fkther  or  a  stranger,  for  the  maintenance  of  herself  and  chil* 
dren,  which  is  by  the  grant  exempted  from  the  jus  mariti^  she  can 
lawfully  charge  or  burden  that  stock,  and  bind  herself  for  sums  of 
money,  in  so  rar  as  it  extends,  DirL  164.  (Neihon^  Dict.  p.  5984.)  "^ 
By  stronger  reason,  2dljf^  Where  there  is  a  legal,  or  even  voluntary 
separation  of  the  husband  and  wife,  and  the  husband  hath  settled 
a  yearly  sum  for  the  wife's  separate  maintenance,  her  personal  ob- 
ligations during  their  separation  are  effectual  against  her ;  yet  not 
90  as  diligence  may  proceed  on  such  obligations  against  her  person  \ 
aince  no  wife  can  be  subjected  to  personal  diligence  upon  a  civil 
cause,  even  afler  either  legal  or  voluntary  separation,  till  the  mar^ 
riage  itself  be  dissolved  by  divorce  ^.  These  obligations  contracted 
by  the  wife  after  separation,  cannot  in  the  least  degree  affect  the 
husband ;  for  by  his  securing  a  yearly  annuity  for  her  maintenance, 
he  fulfils  the  natural  obligation  the  marriage  laid  him  under  to  pro- 
vide for  her ;  and  therefore;  the  creditors,  who  continue  to  deal  with 
her,  contract  upon  her  faith  solely. 

26.  Where  the  wife  is  pnBposita  negotiis  by  the  husband, — intrust- 
•ed  with  the  management,  either  of  a  particular  branch  of  business, 
or  of  his  whole  affairs, — all  the  contracts  she  enters  into  in  the  exer- 
cise of  her  prcBponiuras  and  even  the  debts  due  by  her  for  the  price 
of  goods,  though  they  should  not  be  constituted  by  writing,  but 
arise  merely  ex  re,  firom  furnishings  made  to  her,  are  effectual ;  but 
^uch  obligations  have  no  force  against  herself,  for  she  acts  not  in 
her  own  name,  but  against  her  husband,  who  gave  her  powers  to 
act,  and  who  must  on  that  account  be  bound  by  her  deeds,  A  pne-- 
pontura  may  be  constituted,  either  expressly  by  a  written  commis- 
sion or  factory,  or  tacitly,  when  the  wife  has  been  in  use,  for  a  tract 
of  time  together,  without  a  formal  mandate,  to  act  for  her  husband, 
while  he  either  approves  of  her  management  by  fulfilling  her  deeds, 
or  at  least,  being  in  the  knowledge  thereof,  connives  at  or  acqui- 
esces in  it,  DirL  319,  {WiUon,  Dict.  p.  6021.).  With  regard  to 
disbursements  necessary  for  a  family,  the  rule  is,  that  the  wife,  who 
is  formed  by  nature  fer  the  management  within  doors,  is  presumed, 
while  she  remains  in  fan^ily  with  her  husband,  to  be  pneposita 
negotiis  domesticis.  In  this  character  she  hath  power  to  purchase 
whatever  is  proper  for  the  family ;  and  the  husband  is  liable  for  the 
.price,  even  though  what  was  purchased  may  have  been  applied  to 
other  uses,  or  though  he  may  have  given  the  wife  a  sum  of  money 
aliunde^  sufiicient  for  the  family-expense,  DirL  310,  {Dolling^  Dict. 
p.  6005.) ;  Hare  871,  {Alston^  Dict.  jp.  6007.)  f*  This  prapositura 
ceaseth,  ^rsU  By  the  wife's  delict ;  tor  if  she  should  abandon  her 
husband's  family,  and  take  up  her  residence  elsewhere,  she  can  be  no 

longer 

'  •  Wbere  a  hasband  had  left  Scotland  in  bankrupt  circumstances,  bis  wife^  who  had 
entered  into  trade,  was  found  liable  to  personal  diligence  for  debts  contracted  after  hit 
departure;  Fac.  Coll.  July  U.  1789,  Chwnside^  Dict.  p.  60S2. 

f  But  the  wife  herself  does  not  become  bound  by  such  family  transactions ;  Fac.  CoU. 
Dec.  18.  1780,  MitcheUon^  Dict.  p.  fi886. 

"^  In  his  smaller  work,  our  author  says,  «  she  may  grant  obligations  in  relation  io 
^  such  stock  ;**  Principles^  k.t.§  IB. 

Such  stock  cannot  be  affected  by  the  wife's  cautionary  obligation— even  for  her  own 
son ;  **  tbe  only  way  in  which  a  wife's  personal  obligation  can  be  made  good,  is  by 
shewing  that  the  money  has  been  in  rem  versum  of  the  wife ;"  Harvey ,  4^c.,  2isi  Feb. 
1791,  DiCT.  p.  6980t 
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longer  looked  upon,  either  as  manager  of  the  family,  or  as  being 
under  the  husband's  protection  ;  and  so  hath  no  longer  power  to 
oblige  him  to  the  payment  of  any  of  her  debts,  except  those  that 
she  may  have  contracted  for  her  necessary  subsistence,  Ju/y  6. 1677, 
Allan,  (Dict.  p.  6005.).   ^dly.  It  ceaseth  by  the  husband  depriving 
the  wife  of  the  management  of  his  family. .  This  is  effected  by  in- 
hibition ;  which  is  a  remedy  competent  to  every  husband  whose 
wife  discovers  an  inclination  to  live  beycmd  his  fortune.     It  is  ob- 
tained upon  a  bill  or  petition  preferred  to  the  court  of  session,  and 
prohibits  all  persons  to  contract  with  the  wife,  or  give  her  credit. 
As  the  wKe^s  praepo$itura  falls  by  the  perfecting  of  this  diligence, 
according  to  the  forms  observed  in  common  inhibitions,  infra,  B.  % 
71  IL  §  4.  e/  $eq.,  the  husband  is  not  liable  for  any  debt  contracted 
by  his  wife  after  inhibition,  except  for  such  furnishings  suitable  to 
her  quality,  as  he  cannot  prove  that  he  provided  her  in  aliunde, 
Gotf.  June  23.  1675,  Juchinleck^  (Dict.  p.  5879.) ;  Julj/  25.  1676, 
Campbell,  (Dicx.  p.  5879.).     As  the  wife's  right  of  managing  her 
husband's  family  is  founded  entirely  on  the  presumption  that  he 
placed  her  in  the  direction,  and  as  every  one  may  remove  his 
managers,  at  pleasure,  without  assigning  any  reason  for  it,  inhibi* 
tion  may  pass  against  the  wife,  etiam  cautA  non  cognitA,  though  ttie 
husband  snould  not  offer  to  justify  that  measure  by  any  actual  proof 
of  her  bad  economy,  or  profuseness  of  temper,  Fak.  i.  209.  Kil-- 
kerran,  Husband  and  wife,  N"*  xii.  and  xiii.  (Dict.  p.  6024,  and 

6025.) ^Hitherto  of  personal  obligations. 

27.  All  obligations  granted  by  the  wife,  either  charging,  or  even 
alienating,  any  estate  or  subject,  of  which  she  retains  the  property 
exclusive  of  the^us  mariti,  whether  proper  heritage,  or  bonds  beard- 
ing interest,  are  effectual,  provided  the  husband  as  curator  consent 
to  them  :  For  though  a  wife  cannot  oblige  her  person,  which  is  in 
some  sort  sunk  by  the  marriage,  she  continues  capable  of  holding 
a  real  estate,  and  her  parapiiemalid;  and  in  grants  or  obligations 
relative  to  subj&cts  which  are  her  own  property,  her  estate  is  solely 
considered,  and  not  her  person.     Such  obligations  are  valid,  even 
where  they  are  accessory  to  a  personal  obligation,  though  it  be  cer- 
tain that  personal  obligations  granted  by  a  ;wife  have  no  degree  of 
force.  Hare.  878,  882,  ( Marshall,  Dict.  p.  5990,  and  Sommervell, 
Dict.  p.  5991. J.     Nay,  though  the  obligation  be  in  its  form  merely 
persi^nal,  yet  if,  by  a  backbond  or  defeasance  of  the  same  date,  it 
shall  be  restricted  to  her  heritage,  it  will  be  effectual,  Jan.  23. 1678, 
JBruce,  (Dict.  p.  5965.)  ;  for  by  such  backbond  the  nature  of  the 
obligation,  of  which  the  backbond  makes  a  part,  is  in  e&ect  changed, 
and  continues  no  longer  personal  '^^  If  the  wife  can,  with  the  hus- 
band's consent,  grant  securities  upon  or  even  make  over  her  heri- 
tage to  a  stranger,  she  may  with  the  same  consent  grant  leases  of 
it :  But  it  may  be  doubted,  whether  she  can  do  this,  or  indeed  any 
act  of  administration  relative  to  her  heritage,  without  his  consent, 
notwithstanding  a  decision.  Fount.  Feb.  21. 1679,  Cockbum,  observ*- 
ed  in  Dict.  i.  401.,  (Dict.  p.  5795  and  5998.) ;  for  though  the  jus 
mariti  extends  not  to  the  heritable  subjects  themselves,  yet  the  hus- 
band's consent  to  the  granting  of  leases,  removing  of  tenants,  and 
other  acta  of  administration  exercised  by  the  wife,  appears  indispen- 
sable^  on  account  of  his  office  of  curator,  under  which  character  he 
VOL.  I.  2  m  must 
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^'*  This  decision,  however,  it  is  observed  by  FountainhaU,  ^*  deserves  to  be  again 
*•<  considered ;"  Dict.  p.  5966. 
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must  interpose  in  all  her  deeds,  whether  respecting  heritage  or 
moveables^^^  This  is  so  true,  that  if  the  wife  should,  without  his 
consent,  make  a  grant  of  lands,  though  with  the  reservation  of  the 
husband's  Jus  maritU  and  the  courtesy,  the  grant  would  be  void ; 
for  he  is  her  guardian,  for  security  of  her  and  her  heirs,  as  well  as 
for  himself.  Upon  this  ground,  though  paraphemal  goods  are  not 
subject  to-^the  jus  maritij  being  truly  the  wife  s  property ;  yet  the 
husband's  right  of  curatory  extends  over  them,  in  the  same  manner 
that  it  does  over  her  proper  heritage  ;  so  that  she  cm  do  no  deed 
by  which  they  may  be  affected,  without  his  consent  Hence,  if 
the  wife  should  impignorate  any  paraphemal  subject,  in  security  of 
a  debt  contracted  by  herself  without  the  husband's  consent,  the  sub- 
ject continues  the  tree  and  unburdened  property  of  the  wife,  not- 
withstanding the  impignoration,  which  being  null  for  want  of  his 
consent,  can  create  no  real  security  to  the  creditor,  July  IL  1735, 
Gemmily  (Dict.  p.  5997.)  *.  But  a  wife  may  effectudly  impignorate 
her  paraphernalia^  in  security  of  a  debt  contracted  by  the  hus- 
band, even  without  his  consent ;  because  that  is  accounted  a  dona- 
tion by  the  wife  to  the  husband,  which  requires  not  any  formal  in- 
terposition of  his  consent,  supra^  §  23.  Where  the  husband  is,  from 
furiosity,  or  other  disability,  rendered  incapable  of  interposing  his 
consent  as  curator,  the  necessity  of  the  case  may  support  a  deed 
granted  by  the  wife  alone,  affecting  her  heritage,  if  it  be  rational. 

28.  The  wife's  powers  in  making  grants  which  are  not  to  take 
effect  till  afler  her  death,  are  more  ample ;  because  the  husband's 
interest  ceaseth  before  such  grants  or  deeds  can  have  the  least  ope- 
ration. Perhaps  she  cannot,  in  the  form  of  a  writing  inter  vivos^ 
dispose  of  or  burden  such  moveable  subjects  as  may  accrue  to  her 
on  the  death  of  her  husband,  though  his  interest  be  then  at  an  end ; 
because  no  subject  can  be  conveyed  effectually  by  a  present  deed 
of  alienation,  to  which  the  granter  has  not  a  proper  right  at  the 
date  of  the  grant ;  and  the  wife  has  no  more  than  the  hope  or  pro- 
spect of  a  right  to  the  goods  in  communion  whfle  the  mamage 
subsists :  see  Dec.  19.  1626,  Matthew^  (Dict.  ^.  5959.).  But  she 
can  bequeath  her  share  of  these  goods  by  testament,  even  with- 
out the  husband's  consent,  in  the  same  manner  that  a  minor  can 
test  without  the  consent  of  his  curators.  And  she  may,  upon  the 
same  ground,  become  bound  for  a  sum  of  money,  in  the  form  of  a 
deed  inter  vivos^  if  it  be  not  to  take  effect  till  after  her  death,  Feb. 
1720,  Colquhoun^  (Dict.  p.  5973.).  Thoujgh  minors  are,  from  the 
weakness  of  their  judgment,  and  instabilitv  of  their  inclinations, 
incapable  of  settling  me  succession  of  their  heritable  estates,  yet 
wives,  those  at  least  who  are  of  perfect  age,  against  whom  unripe- 
ness of  judgment  cannot  be  objected,  may,  it  is  thought,  lawfully 
execute  such  settlements,  even  without  their  husbands'  consent ; 
for  no  reason  occurs,  why  his  consent  should  be  necessary  to  deeds, 
which  can  neither  affect  his  interest,  nor  have  the  least  operation 
till  his  poiestas  maritafis  be  at  an  end. 

29.  All  deeds,  whether  granted  by  the  wife  to  the  husband,  or 

by 


*  Compare  PringUs,  My  1711,  Dict.  p  5970 


160 


^^  Unless  where  -his  right  of  administration  has  been  renounced  or  excloded ;  a* 
to  which,  Vid.  ant.  not.  ^^\ 

iw  Which,  however,  besides  being  a  prior  case^  and  therefore  derogated  from  by 
the  subsequent  decision  referred  to  in  the  text,  is  noticed  by  Fountainhall  as  carvicd 
**  by  a  scrimp  plurality  ;**  Dict.  p.  5973. 
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by  him  to  the  wife,  importing  a  donation*  are  indeed  valid ;  but 
may,  both  by  the  Roman  law  and  ours,  be  revoked  or  voided  by 
the  donor,  at  any  time  of  his  or  her  life  ;  lest  either  of  the  two 
spouses  should,  by  ill-judged  testimonies  of  their  affection,  undo 
themselves  or  their  families,  Reg.  Maj.  L.2.  C.15.  §  10, 11. ;  Zr.  1. 
De  don.  int.  mr.  Deeds,  though  gratuitous,  executed  by  the  husband 
or  wife  to  a  third  party,  are  not  revocable,  not  even  a  ratification 
by  the  husband  of  a  disposition  granted  by  the  wife  in  favour  of 
her  children  of  a  former  marriage^  Jan.  15.  1669,  Hamilton^  (Dict. 
p.  6107.) ;  see  also  July  12.  1671,  Murray ^  (DicT.  p.  5689.) ;  be- 
cause these  are  not  donations  between  the  two  spouses.  But  a  deed, 
the  only  genuine  intention  of  which  is  to  convey  a  gratuitous  right 
from  one  of  the  spouses  to  the  other,  though  it  be  granted  nomi- 
nally^  or  in  trust,  to  a  third  party^  is,  notwithstanding  that  mask, 
subject  to  revocation,  Feb.  1. 1728,  Sanders^  (Dict.  p.  6108.) :  Plm 
enim  valet  quod  agitur^  quam  quod  simtilate  coftdpitur.  And,  on  the 
other  hand^  an  obligation,  though  it  should  be  granted  by  one  of 
the  spouses  directly  to  the  other,  and  even  truly  intended  for  the 
benent  of  the  grantee,  is  nevertheless  secure  against  revocation,  if 
it  contain  a  right,  even  gratuitous,  in  &vour  of  a  third  party, 
Spottii.  L.  Hisltde^  p.  155,  (Dict.  p.  6087.).  And  hence  it  would 
seem  that  a  wife's  impignoration  of  any  paraphernal  subject,  in  se^ 
curity  of  a  debt  contracted  by  her  husoano,'  which  truly  consti- 
tutes a  donation  by  her  to  her  husband,  cannot  be  revoked ;  be- 
cause the  husband's  creditor,  who  is  a  third  party,  acquires  a  di- 
rect interest  by  the  impignoration,  which  ought  therefore  to  subsist 
irrevocably  as  to  him ;  see  Dalr.  170,  {CXerk^  Dict.  p.  5996.).  Do- 
nations, wh^re  they  are  antenuptial,  fall  not  under  this  description ; 
for  the  parties  are  not  husbana  and  wife  till  marriage ;  consequent- 
ly, not  only  are  paraphernal  donations  irrevocable,  but  even  gra- 
tuitous bonds  granted  by  the  bridegroom  to  the  bride  at  any  time 
before  marriage.  Hare  SSS^ {Gordon^  Dict.  p.  6097.).  All  donations 
are  thus  revocable,  in  whatever  form  they  may. be  constituted. 
Craig  indeed  affirms.  Lib.  1.  Dieg.  12.  §  38.,  that  though  a  gratui- 
tous disposition  by  a  husband  to  his  wife,  of  lands  to  be  nolden 
of  himself,  be  subject  to  revocation ;  yet  his  resignation  or  sur- 
render of  lands  to  the  superior  in  her  &vour  cannot  be  revoked : 
And  he  repeats  the  same  doctrine.  Lib.  3.  Dieg.  1.  §  34.,  in  the  case 
of  a  wife's  surrender  in  favour  of  her  husband.  But  the  distinct 
tion  made  in  this  question  between  the  effects  of  a  base  right,  and 
a  resignation  or  surrender,  is  not  supported  by  either  reason  or 
authority:  It  defeats  the  plain  intention  of  the  law,  by  opening  a 
way  to  make  all  donations  between  the  husband  and  wife,  of  heri- 
tage, irrevocable ;  and  it  seems  to  have  been  disapproved  of  by/our 
lawyers,  who  do  not  so  much  as  use  it  as  an  argument  for  securing 
such  surrenders  against  revocation,  Hare.  883,  (Stewart^  Dict.'  p. 
6096.). 

30.  Donations  are  grants  which  arise  from  the  mere  liberality  of 
the  giver,  without  any  antecedent  cause  or  obligation.  Hence, Ji^r^f, 
mutual  remuneratory  grants  between  the  spouses,  made  in  considera^ 
tion  of  each  other,  are  not  revocable,  Jan.  26. 1669,Cftw^o/m,  (Dict. 
p.  6137.),  where  there  is  any  reasonable  proportion  between  the 
value  of  the  two ;  for  as  trifling  inequalities  ought  to  be  overlooked 
in  the  transactions  of  those  who  are  so  closely  united,  the  excess  on 
the  one  side  ought  to  be  considerable,  in  order  to  found  the  party 

who 
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But  where  an  onerous  cause  or  remuneration  is  simulated,  and  a 
donation  appears  trulj  intended,  the  grant  is  revocable  as  a  pure 
donation.  Hence,  2£%,  grants,  given  in  consequence  of  a  natural  ob* 
ligation,  are  not  subject  to  revocation.  Thus,  as  it  is  the  husband's 
4uty,  where  there  has  been  no  previous  written  contract,  to  make 
« rational  provision  for  his  wiie,  in  the  event  of  her  survivance^ 
such  provision  is  not  revocable ;  and  if  it  should  be  immoderate,  it 
might  be  revoked  only  quoad  excesmm,  June  27. 1677,  SAorf,  (Dict. 
Pi  6124.)  f.  And  tliough  it  be  no  proper  part  of  a  wife's  duty  to 
provide  for  her  husband,  yet  a  postnuptial  settlement  of  her  estate, 
m  favour  of  him  and  the  issue  of  the  marriage,  if  it  shall  appear  ra^ 
tional,  will  probably  stand  secure  a^inst  revocation ;  see  July  25. 
1710,  Chabnen^  (Dict.  p.  6056.).  But  where  the  interest  of  the 
husband  and  wife  have  been  setued  by  antenuptial  contract,  post* 
nuptial  deeds  are  revocable,  in  so  far  as  they  either  add  to  or  dimmish 
the  provisions  of  the  first  contract,  without  a  valuable  consideration 
on  the  other  part :  For  every  such  provision,  adding  to  the  wife's 
prior  settlement,  is  a  donation  by  the  husband  to  her ;  and  every 
deed  by  which  the  wife  renounces  the  least  share  of  her  former  pro^ 
vision,  b  a  donation  by  her  to  the  husband  DirL  368 1 ;  Jan. 
1724,  Exec  of  Bairmfmherr  (not  reported).  Every  bond  or  dis-* 
potttion  granted  by  the  husband  to  the  wife  is  not  presumed  to  be 
gratuitous,  nor  consequently  to  be  used  as  a  cover  to  a  donation  : 
For  many  instances  occur,  in  which  a  husband  may  troly  become 
his  wife's  debtor,  ex.  gr.  by  intermeddling  with  such  of  her  effects 
as  fall  not  within  his^'iis  mariHj  ^c.  And  if  it  is  to  be  held  for  law, 
that  the  husbuid  cannot,  by  any  deed  or  declaration,  establish  a 
charge  against  himself  in  such  cases,  the  consequence  must  be,  that 
the  wife  lies  under  the  necessity  of  accepting  one  for  her  curator, 
who  cannot  by  any  deed  effectually  bind  himself  to  account  for  his 
intromissions.  .  In  a  question  therefore  concerning  the  validity  of 
aueh  bond  or  obligation,  the  mention,  in  the  recital,  of  any  probable 
occasion  by  which  he  became  his  wife's  debtor,  is  sufficient  to  sup- 
port it  as  onerous,  and  not  revocable  by  the  granter^  if  the  fact  be 
not  disapproved  by  legal  evidence.  In  such  case,  however,  it  may 
be  prudent  for  the  wife  to  pr^erve  some  written  voucher,  in  proof 
of  the  truth  of  that  affirmation  in  the  recital ;  lest  the  granter 
should  afterwards,  upon  a  revocation,  allege,  and  offisr  to  prove,  that 
the  inserting  of  it  was  intended  merely  as  a  cover  to  the  donation. 
All  voluntary  contracts  of  separation  between  husband  and  wife, 
by  which  the  husband  settles  on  her  a  fixed  annuity  for  her  main-- 

t^iance, 

*  The  contrary  found  where  the  remuneration  wafi  not  the  inductive  cause  of  the 
donatio^  but  arose  afterwards  from  the  act  of  the  law ;  Jme  17»  1774r,  tVaison^  Dicr. 
p.  6IOS4 

f  It  was  found,  that  a  husband  who  had  nothing  to  provide  his  wife  in,  and  who, 
«pon  that  narrative,  had,  in  a  postnuptial  deed,  renounced  bis^  mariti  in  favour  of  her 
and  the  children  of  the  marriage,  could  not  revoke  the  renunciation  as  a  donatio  inter 
viruirLft  tuorem  s  KUk.  Husband  and  wife,'  NO.  zvi.  Alacpkerson.  A  postnuptial 
■cent  Act  of  marriage,  between  labouring  persons,  providing  that  the  longest  liver  shall 
bruik  all,  found  to  be  revocable  as  donatio  inter  virum  et  uxorem^  where  &e  whole  pro* 
perty  of  any  consequence,  both  at  the  date  of  the  contract,  and  at  the  dissolution  of  the 
marriage,  consisted  of  a  house  belonging  to  the  husband }  Steven  against  Dunkp^ 
Feb.  I.  1809,  Fac.  CoU. 

t  Ledie  against  Fletcherj  July  5.  1676. 

***  A  stronff  decision  upon  this  principle  was  pronounced  by  the  House  of  Lords, 
tevetsing  a  judgment  of  tbe  Court  of  Session,  which  had  found  the  contract  to  be  «  in 
**  9u\Mmce  u  gratititaus  settlement  i"  Hepburn y  6th  June  181 4>  2.  Daw^  p.  342. 
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maintenance^  were,  hy  our  more  ancient  practice,  null  frdm  the  be- 
ginning, as  contrary  to  one  of  the  essential  duties  of  marriage^  viz. 
the  adherence  of  the  married  pair  to  one  another,  Feb.  11.1 634, 
Drummond^  (Dict.  p.  6152.).  But  by  our  later  decisions,  they  are 
effectual  during  the  whole  period  of  the  separation,  as  being  grant- 
ed by  the  husband,  in  consequence  of  his  natural  obligation  to  main* 
tain  the  wife  '^\  But  they  are  revocable,  and  accounted  actually  re- 
voked, so  soon  as  he  shall  offer  to  receive  her  again  into  his  family, 
Fd).  6.  1666,  Livingston^  (Dict.  p.  6153.),  unless  the  separation  shall 
liave  proceeded  from  harsh  usage,  or  other  reasons  sufficient  to 
found  a  legal  or  judicial  separation  *  '^'. 

31.  Donations  between  husband  and  wife  may  be  revoked,  either 
expressly  or  tacitly.  Expressly,  by  an  explicit  declaration  of  the 
donor's  will  to  revoke.  Where  the  donation  is  constituted  by  writ- 
ing, it  ought  to  be  revoked  also  by  writing ;  both  in  respect  of  the 
xule,  L.  35.  De  reg.  jur.^  and  because  by  the  genius  of  our  law  the 
effect  of  written  deeds  is  not,  in  the  common  case,  to  be  taken  off 
by  the  testimony  of  witnesses.  This  revocation  may  be  signed 
etiam  in  articido  mortis :  And  at  what  time  soever  it  may  have  been 
signed,  whether  upon  deathbed,  or  in  a  state  of  health,  there  is 
no^  necessity  for  the  donor  to  make  it  known  to  the  other  spouse* 
•  A  donation  may  be  tacitly  revoked  by  any  deed  of  the  donor  iocon- 
/sistent  with  the  gift,  ex.  gr.  if  the  donor  shall  make  over  absolute- 
ly to  another  the  subject  gifted,  L.  12.  C.  De  don.  int.  vir. ;  for  by 
tiiBt  conveyance  he  is  understood  to  resume  the  property  from  the 
donee  to  himself,  and  in  the  character  of  proprietor  to  transfer  the 
right  to  another.  But  a  right  of  annualrent,  or  other  security,  with 
which  the  donor  has  charged  the  subject  to  a  creditor,  or  any  third 
person,  imports  not  a  to(^ revocation  of  the  gift ;  for  the  law,  which 
presumes  always  in  duino  for  the  donation,  L.  32.  §  4.  De  don.  int. 
vir.j  considers  the  donor  to  haye  in  that  case  resumed  the  property 
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*  In  such  a  case,  the  vduntary  contract  of  separation  is  no  bar  to  the  wife  bringing 
an  action  for  judicial  separation  a  mensa  et  ioro ;  Fac^  ColL  Nao.  28.  1797,  Lawsofi, 
Dict.  p.  6157. 


i«a 


*  Upon  this  principle,  as  already  laid  down  in  the  text,  (5upr.  $  SI.)  process  is 
sustaiuea  at  the  wife's  instance, "  where  she  sues  her  husband,  after  separation,  for 
«•  payment  of  an  yearly  sum  which  he  had  agreed  to  give  her  in  name  of  alimony ;" 
JFaunt.  Nov.  7.  1695,  B.  ArguU,  Dict.  p,  6054.  Bat  where  no  separate  alimony 
has  been  thus  agreed  on  by  the  parties^  the  court  will  not  supply  the  deficiency.  In 
a  recent  case,  accordingly,  where  a  wife  pursued  her  husband  lor ,  an  aliment,  during 
their  voluntary  separation,  to  be  modified  by  the  court,  action  was  refused  as  incom* 
petent,  Bell^  22,  Feb,  1813,  Fac.  ColL 

'^^  In  a  late  case  it  was  laid  down,  <*  That  this  legal  rule,'*  as  to  the  power  of  revo« 
cation  in  either  party,  **  rested  on  the  reason,  that  separation  was  contrary  to  the  duties 
«<  of  the  married  state,  of  which  the  oljject  was,  that  the  parties  should  live  together : 
"  That,  for  the  attainment  of  this  object,  law  allowed  either  party  to  revoke  expressly, 
«  and  even  held  the  contract  of  separation  voided  ipsofacto^  if  they  actually  came  to- 
<<  gether  agidn :  But  that  it  did  not  appear  this  rule  of  law  could  apply,  where  the 
<<  reason  of  it  was  inapplicable,  where  the  parties  would  not,  or  could  not  live  together : 
<<  That  supposing^  for  instance,  one  party  revoked,  but  yet  refused  adherence,  such  a 
«^  revocation  seemed  to  receive  no  support  from  our  law :  and  there  appeared  to  be 
^  JQst  OS  little  reason  for  giving  effect  to  a  revocation  made  after  one  of  the  parties 
<»  was  dead,  when  all  adherence  Was  out  of  the  question,  when  the  effect  of  the  contract 
«  in  separating  the  parties  had  had  its  full  completion,  and  was  exhausted.''     Upon 
these  principles,  it  was  decided,   that  a  voluntary  contract  of  separation  was  not 
revocable  by  the  wife  after  the  death  of  her  husband  ;   and  that  as  little  so  was  an 
exclusion  therein  contained  of  the  wife's  legal  provisions  in  the  event  of  the  dissolu- 
tion of  the  marriage,  though  these  were  more  valuable  than  the  provisions  of  the  con- 
tract, the  difference,  however,  not  being  so  great,  as  to  render  the  contract  grossly  uih- 
equal  s  Palmer^  25th  Jan.  1810,  Fac.  ColL    At  the  same  dme  it  seems  to  have  been  the 
opinion  of  the  court,  that,  in  odier  circumstances,  such  a  contract,  so  far  as  its  objects 
extended  beyond  the  mere  separation  of  the  parties,  y  might  in  itself^  as  a  postnuptial 
«•   contract^  be  revocable;  it  might  be  held  donatio  inter  virum  et  uxorem^  if  it  was,  ih 
•  <   its  own  nature,  grossly  unequal** 
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to  himself,  only  in  so  far  as  was  necessary  for  charging  the  subject 
with  the  right  granted  to  the  third  party,  DirL  204,  (Kinlach^  Dict. 
p.  1 1345.).  Revocation  is  not  presumed,  from  a  disposition  omnium 
bonarum  being  granted  by  the  donor  in%favour  of  a  stranger,  Fount. 
Feb.  7.  1699,  Handiiide^  (Dict.  p.  11349.)»  for  the  general  clause  in 
such  disposition  cannot  be  construed  to  include  any  special  sub- 
ject of  which  the  grantor  had  formerly  divested  himself,  L.  80,  fefc. 
De  teg.  jur. ;  see  tn/r.  B.  3.  Tit.  4.  §  9.  The  bare  contracting  of 
debt  by  the  donor  creates  not  the  slightest  presumption  of  an  in- 
tention in  him  to  revoke.  Indeed  toe  posterior  creditors,  where 
the  debtor  has  no  separate  funds  sufficient  for  their  payment,  may 

{)lead  upon  the  feculty  of  revocation  competent  to  him,  which  the 
aw  will  transf^^  to  those  creditors  from  the  debtor,  if  he  cannot 
be  prevailed  on  to  revoke  voluntarily  '^%  but  the  representatives  of 
the  donor  cannot  plead  upon  posterior  contractions  as  a  tacit  re- 
vocation of  the  gift.  It  may  even  be  doubted,  whether,  though  the 
donor  should  suffer  a  decree  of  adjudication  to  pass  against  the 
subjed;  of  the  donation,  the  effect  of  a  presumed  revocation  would 
h^  idlowed  while  the  legal  reversion  is  current,  to  extend  farther 
than  to  the  sums  adjudged  for ;  because  adjudication,  during  that 
period,  is  but  a  right  in  security.  It  is  affirmed  by  Bankton,  B.  1. 
T.  5.  §  100.,  that  a  revocation  is  presumed  from  the  commission  of 
adultery  by  th6  wife,  not  forgiven  by  the  husband ;  and  that  this 
operates  ipiojure^  in  odium  of  the  crime :  But  the  decision  from 
Hope,  Donatio  inter  v.  et  ux.  Douglm  *j  cited  in  support  of  this 
doctrine,  requires  a  decree  of  divorce  as  esential  to  the  revocation 
or  avoidance  of  the  gift  f  '^^ 

32.  Though  a  donation  between  man  and  wife  is  not  null,  yet  the 
donee  holds  it  under  the  tacit  condition,  that  it  shall  fall  in  the 
case  of  revocation ;  so  that  the  donee's  right  continues  pendent 
upon  the  donor's  will  during  his  life.  The  donee  cannot  therefore 
alienate  the  subject,  nor  charge  it  with  any  burden  to  the  prejudice 
of  the  donor ;  and  consequently  the  donor  returns,  upon  his  revoca- 
tion, to  the  ftill  property  of  the  subject,  free  from  the  consequences 
of  all  the  intermediate  deeds  granted  by  the  donee,  even  to  his 
creditors  or  singular  successors :  Resoluto  enimjure  dantis^  resolvitur 
Jus  accipientis.  This  right  of  revocation  is  personal  to  the  donor  ; 
and  therefor?,  if  he  himself  do  not  revoke,  his  heirs  or  represen- 
tatives cannot :  The  thing  gifted  becomes  after  the  donor's  death 
the  absolute  property  of  the  donee :  Morte  dotiantis  donatio  con^r-^ 
matur. 

S3.  All  deeds  granted,  or  contracts  entered  into,  by  any  person 
through  force  or  fear,  are  in  themselves  void,  being  destitute  of 
the  essential  character  of  a  free  consent  As  husbands  have  in 
their  power  various  methods  of  prevailing  on  their  wives  to  grant 
irrational  deeds,  not  only  by  persuasion,  but  by  violence  or  me- 
naces, third  parties,  in  whose  favour  deeds  had  been  granted  by 
wives,  were  frequently  vexed  with  actions  of  reduction  brought  by 

the 

*  Douglas  against  Alton.        f  See  Murrm/^  June  16.  1575,  Dict.  p.  S2S  '^^ 

itf4  Xhe  husband*8  ri^bt  of  revokinga  contract  oi voluntary  separation  from  his  wife, 
cannot  be  attached  by  his  creditors.  The  wife's  provision  under  such  contract  having 
been  heritably  secured  by  the  husband  while  solvent  is  effectual  in  a  competition  wi£ 
the  creditors,  there  being  no  suspicion  of  fraud;  Macgregor*s  Trustee^  2id  Jan.  ISSOj 
Fac.  CM. 

'^'  A  husband  divorced  for  adultery  cannot  revoke  a  gift  made  to  his  wife,  stanie 
puUrimonio  t  Colvilf  Murray^  ISii  June  1575,  Dict.  p.  S2S.  May,  it  has  been  found, 
that,  to  give  effect  to  the  revocation^  he  must  prove  it  was  executed  before  commiUing 
the  crime,  as  well  as  befora  sentence  of  divorce.  Same  party ;  9tk  July  1576,  Dict.  iiid. 
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the  wife^  upon  an  allegation,  that  she  had  been  compelled  to  grant 
them  vi  aut  metu^  through  die  force  or  fear  of  the  husband.  In 
like  manner,  if  the  husband  had,  with  the  wife's  consent,  made 
over  to  a  stranger  any  part  of  the  lands  settled  on  her  in  liferent, 
action  was  competent  to  her  for  setting  aside  the  alienation,  upon 
this  ground,  that  the  consent  given  by  her  to  the  deed  had  been 
extorted  from  her  by  her  husband.  To  secure  the  grantees  against 
the  consequences  of  such  actions  when  they  were  pursued  vexati- 
ously,  ratihcations  have  been  introduced  into  our  practice,  by  which 
the  wife,  appearing  before  a  judj?e,  declares  upon  oath,  diat  the 
husband  neither  induced  her  by  force  nor  fear  to  grant  the  deed,  or 
give  her  consent,  but  that  she  did  it  freely,  and  for  her  own  utility; 
and  that  she  shall  never  afterwards  call  it  in  question.  A  deed  may 
be  ratified  by  a  wife  before  any  judge,  even  before  one  within 
whose  territory  neither  she  nor  ner  husband,  nor  the  grantee  re- 
sides ;  nor  is  it  necessary  that  she  make  oath  in  court,  or  pro  tribu-- 
nalij  July  8.  1642,  Grants  (Dict.  p.  16483.J,  because  such  ratifica- 
tions are  acts  of  voluntary  jurisdiction.  It  the  husband  be  present 
at  the  ceremony,  the  deed  is  presumed  to  have  been  ratified  under 
his  influence ;  nay,  if  the  ratification  do  not  specially  mention  that 
he  was  not  present,  it  is  nulL  Though  judicial  ratifications  were, 
both  by  our  statute  law,  1481,  C.  84.,  and  by  long  inveterate  usage, 
made  upon  oath,  we  are  now  insensibly  coming  into  the  custom  of 
being  contented  with  the  wife's  solemn  declaration.  It  may  be 
doubted,  however,  whether  this  would  be  esteemed  sufficient,  were 
it  brought  to  a  trial. 

34.  After  this  ratification,  upon  which  an  instrument  is  always 
taken  in  the  hands  of  a  notary,  and  a  judicial  act  extracted,  the 
wife  is  for  ever  cut  off  from  her  right  of^^  impeaching  the  deed  rati- 
fied, though  she  should  offer  to  bring  the  clearest  evidence  that 
she  was  compelled  to  grant  it  This  doctrine  was  established  by  a 
judgment,  in  a  private  cause,  pronounced  by  the  Lords  of  Council^ 
March  6.  1481,  which,  because  it  is  engrossed  in  the  body  of  our 
statutes,  1481,  C  84.,  is  become  part  of  our  written  law.  By  a  pos- 
terior decision  of  the  session^  «7ii/y  8.  1642,  Grants  (Dict.  p.  16483.), 
the  wife's  right  of  reduction  was  excluded  by  her  ratification, 
though  she  offered  to  prove  compulsion  by  the  husband,  in  the  ra- 
tification, as  well  as  in  the  deed  ratified.  This  judgment  appears 
contrary  to  the  rules  of  reason  ;  and  is  repugnant  bom  to  the  canon 
law,  DecretaL  L.  2.  T,  24. -C.  28.,  which  gives  that  effect  only  to  such 
ratifications  of  the  wife  upon  oath,  as  are  made  sine  vi  <mt  dolo^  and 
to  the  principle  on  which  our  practice  is  grounded ;  for  if  the  law 
accounts  all  ratifications  made  by  the  wife  in  her  husband's  pre- 
sence null,  from  a  presumption  that  she  is  thereby  laid  under  un- 
due influence,  it  must,  a  fortiori^  reject  such  ratification  as  shall 
appear,  upon  positive  evidence,  to  have  been  actually  extorted  from 
her  ex  vi  aut  metu  of  the  husband. 

35.  Every  deed  by  which  any  riffht  accrues  to  a  third  party,  may 
be  thus  secured  by  the  wife's  ratification,  though  a  consequential 
benefit  should  arise  to  the  husband  ;  for  the  aforesaid  act  1481^ 
which  establishes  the  law  of  ratifications,  and  fixes  their  extent, 
applies  them  expressly  to  the  case  of  a  wife,  whose  husband  was 
pressed  by  debt  to  sell  his  estate,  and  who  had  renounced  her  in- 
terest in  her  jointure-lands,  that  the  purchase  might  be  disincum- 
bered ;  and  had  judicially  ratified  her  renunciation.  Sir  George 
Mackenzie,  h.  L  §  14.,  makes  ratifications  of  more  general  use,  and 
affirms,  that  deeds  granted  by  wives,  not  onlj  to  strangers,  but  to 

their 
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their  husbands  tliemselves,  though  they  should  be  pure  donations^ 
become  irrevocable  by  the  wife  s  ratification  ;    and  this  opinion 
seems  to  be  favoured  by  a  decision  observed  by  Fount.  Dec,  4.  1685, 
Richardson,  (DicT.p.  6147.);  but  cannot  be  reconciled  to  the  confess-* 
ed  notions  of  ratifications,  which,  all  our  writers  admit,  were  intend- 
ed merely  to  secure  grants  against  the  exceptions  of  force  or  of  fean 
Donations,  therefore,  by  the  wife,  which  proceed  from  the  love,  not 
from  the  fear  of  the  husband,  cannot  be  the  proper  subject  of  ra- 
tification ;   for  though  the  wife  should  swear  optima  Jide^  that  she 
had  not  been  induced  to  make  the  grant  through  the  force  or  fear 
of  the  husband,  it  may  nevertheless  be  true,  that  she  made  it  from 
an  excess  of  fondness  for  him,  which  the  law  hath  expressly  saidtp 
be  a  sufficient  ground  for  subjecting  the  gifl  to  revocation.     And 
if  a  donation  by  a  wife  to  her  husband  might  be  rendered  irrevo- 
cable by  her  ratification,  which  an  husband  can  seldom  fail  to  ob? 
tain  by  the  same  methods  of  persuasion  or  force  which  procured  the 
gift,  the  law  of  donations  between  husband  and  wife  would  turn 
out  a  most  hurtful  one  to  the  wife,  whose  donations  to  the  husband 
might  be  made  irrevocable  by  her  ratification,  while  the  donations 
by  the  husband  to  her  would  stand  exposed  to  revocation  all  his 
life  long,  Feb.  15,  1678,  Gordon^  (Dict.  p.  6144.),     See  a  singidar 
opinion  of  Sir  James  Steuart  on  this  point,  v.  Donatio  int.  vir.  et  ux. 
This  reasoning  may  be  justly  applied  to  all  deeds  granted  by  the 
wife  to  third  parties,  in  trust,  for  the  use  of  the  husband  ;  for  these 
are  truly  donaiiones  velatae^  gifb  under  a  cover,  supr.  §  29,  *.     If  a 
deed  granted  by  a  wife  in  favour  of  a  stranger  hath  been  extorted 
from  her  vi  aut  metu^  qot  of  the  husband,  but  of  the  grantee,  her 
ratification  ought  not  to  exclude  her  right  of  reduction :  For  ratifi- 
cations were  not  introduced  that  third  parties  might  profit  by  the 
force  or  threatenings  used  by  themselves  against  the  wife,  but  mere- 
ly that  they  might  be  secured  against  her  plea  of  the  force  or  fear  of 
the  husband ;  and  therefore  her  oath  expresses  no  more  than  that 
she  was  not  compelled  by  her  husband.     Ratifications  by  the  wife, 
therefore,  though  they  bar  reductions  founded  on  the  force  or  fear 
of  the  husband,  have  no  tendency  to  exclude  her  right  of  revoking 
donations  which  she  has  made  from  the  affection  she  bears  to 
him,  or  of  setting  aside  deeds  which  she  may  have  granted  to  third 
parties,  on  the  head  of  violence  or  menaces  used  against  her  by  the 
grantees. 

36.  It  appears,  that,  by  the  old  practice,  the  wife's  ratification  was 
absolutely  necessary  for  securing  the  grantee,  insomuch  that  every 
deed  granted  by  her  to  a  stranger,  or  consent  adhibited  by  her  to 
a  deed  of  her  husband,  was  accounted  null,  unless  her  subsequent 
ratification  had  been  also  obtained,  Cr.  Lib.  1.  Dieg^  15.  §  20.  But 
even  since  Craig's  time,  a  wife's  deeds  are  held  valid,  though  not 
confirmed  by  her  judicial  ratification,  if  they  have  been  executed 
according  to  the  legal  solemnities.  It  is  indeed  competent  to  the 
wife  to  bring  an  action  for  reducing  any  deed  that  she  has  not  rati- 
fied, upon  the  head  of  force  or  fear :  And  if  this  be  sufficiently 
proved,  the  deed  must  be  set  aside  ;  (for  which  reason,  it  may  be 
prudent  in  the  grantee  to  demand  her  ratification,  in  order  to  ex- 
clude that  right  of  reduction) ;  but  if  she  fail  in  the  proof,  the 
deed,  though  not  ratified,  remains  effectual  to  the  grantee,  Jan.  27. 
1681,  Sleuart,  (Dict.  p.  7762.)  ;   June  28.  1706,  Hay,  (Dict.  p. 

1650&). Hitherto  of  the  legal  effects  of  marriage  while  it  sub^ 

aists. 

37.  Though 

*  Sec  Borthwickf  July  21.1 72*,  Dict.  p.  6 1 49. 
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37.  Thou^  marn^ge  be  a  contract  which  is  perfected  by  the  con- 
sent of  parties,  it  cannot  be  dissolved  by  a  contrary  consent '  ^  ^  ; 
for  the  character  of  peipetuity  seems  to  have  been  impressed  on 
it  by  God  himself  in  its  nrst  institution,  when  he  declared  the  two 
common  parents  of  all  mankind  to  be  one  flesh.  Gen,  ii.  22.  et  seqq. ; ' 
which  was  afterwards  confirmed  by  our  Saviour's  injunction,  that 
no  man  should  put  asunder  whom  God  hath  joined,  Matth.  xix.  6w 
Hence  a  marriage  entered  into  by  minors  puberes^  who  are  capable 
of  consent,  cannot  be  declared  null  for  want  of  the  consent  of  their' 
curators ;  and  however  the  articles  ascertaining  the  several  interests 
of  the  two  spouses,  may  be  subject  to  reduction  on  the  head  of  mi- 
nority and  lesion^  the  marriage  itself  is  secure  against  all  reduction. 
The  Komans  indeed,  who  paid  no  regard  to  this  rule,  and  looked 
on  marriage  as  a  common  contract  of  society,  admitted  divorces, 
not  only  on  the  special  grounds  of  old  age,  want  of  health,  or  of 
children^  ^c.  L.  60.  §  1.  L.  61*^ De  dan.  int  vir.  et  ux. ;   or  upon 
the  joint  agreement  of  both  parties,  L.  62.  jpr.  eod  t. ;   but  even 
when  either  of  the  two  intimated  to  the  other,  by  a  proper  writings 
his  or  her  intention  to  be  free,  L.  3.  7.  De  divert     And  this  tinli--' 
mited  power  of  divorcing,  after  it  had  been  restrained  in  part  un- 
der the  Christian  Emperors,  L.  &  §  2.  3.,  C  De  repudj  was^  ag^in 
authorised  by  Nov.  140.  pr.  et  C.  U  But  it  is  adversary  to  the  ruk9 
not  only  of  our  holy  religion,  but  of  right  reason  and  of  sound  polin 
cy :  For  married  persons,  if  they  shall  be  left  at  fbll  liberty  to  break 
off  from  their  first  engagements,  may  be  too  apt,  on  the  slightest 
£sgu8t,  to  look  out  for  more  agreeable  companions  ;  and  thus  the 
natural  ties,  between  parents  and  their  first  iswe,  must  be  quickly 
slackened,  if  not  totally  dissolved,  and  the  education  of  childven 
miserably  neglected.     For  these  reasons,  marriage  cannot,  by  the 
usage  of  Scotland,  be  dissolved  till  death,  except  by  divorce,  pro- 
xreeding  either  upon  the  head  of  adultery,  Maith  xi:2&  8,  9.,  Mark 
x«  11.,  or  of  wilful  desertion,  1  Cor.  vii.  15. 

S&i  The  dissolution  of  marriage  by  death  may  happen,  either 
within  ye&r  and  day  from  its  being  contracted,  or  after  that  space 
of  time.  If  it  be  dissolved  within  year  and  dav,  all  grants  made  in 
consideration  of  the  marriage  become  void,  and  things  return  to  the 
aame  condition  in  which  they  stood  before  the  marriage.  The  to- 
cher, if  it  was  originally  the  wife's  property,  returns  to  her ;  or  if 
she  die  before  the  husband,  to  her  executors  :  If  it  was  given  by  a 
father  or  other  relation^  it  must  be  restored  to  the  giver ;  and  every 
VOL.  I.  2  o  interest 
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^*^  This  rule  has  been  scrupulously  kept  in  view^  in  judging  of  the  effect,  even,  of 
those  sometimes  equivocal  circumstances,  by  which  irregular  marriages  are  tpQ  fre^ 
queatly  contracted.  JUjrd  Stair  mentions  a  case,  where  <<a  contract  of  marriage  waa 
<*  found  valid,  and  the  man  thereby  obliged  to  solemnise  the  marriage^  seeing  he  had 
^*  procreate  children  with  the  woman,  and  by  his  missives  acknowledged  he  had  mar- 
^  ried  her,  though,  by  a  contract  posterior  to  the  contract  of  marriage^  she  bad  r^- 
«•  notmced  the  same;"  JB.  I.  L  4s.  j  6.  vers.  <<  The  public  solemniijf"  And  again, 
Teferrinp:  to  the  effect  of  '^  cohabitation,  and  behaving  as  man  and  wife  for  a  consi- 
^*  deraUe  time/'  his  Lordship  says,  **  these  are  presumptions  so  strong,  that  thq 
^  confession  or  oath  of  either,  or  both  parties,  will  not  elid^  the  samo,  though  they 
*^  should  acknowledge  that  they,  neither  promised  marriage  de  Juhmh  npr  cqQtrs<%tf!^ 
^«  the  same  de  'prasenti  :  yea,  though  they  should  aefcnowle(%e  that  they  ao  cpbajbit^. 
<*  to  cover  their  ibrnication>  that  they  might  be  free  to  marry  others  when  they  pleased  i 
«<  Jbr  aU  these  and  such  thirds  Wfndd  be  presumed  as  collusive  to  dissolve  the  marriqgei 
<*  tqpofi  dissonance  ofhumottrs^  or  other  designs^  seeing  marriiige  is  indbsolvable  but  by 
*^  adultery,  or  wilful  desertion ;"  B.  iv.  /.  45.  $  19.  vers.  **  Thirdfyn^  See a.r.eCieotease 
^lecided  on  these  principles,  supr.  not.^^K 
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interest  accruing  to  the  wife  from  the  maFriace  in  the  husband's 
estate,  heritable  or  personal,  whether  by  the  disposition  of  law  or 
by  covenant,  returns  to  the  husband,  or  his  heirs.     This  rule  ex- 
tends to  all  settlements  in  marriage-contracts  '  ^  ^  in  favour  of  any 
of  the  two  spouses  which  are  expressly  made  intuitu  matrimonii^  July 
!€•  1678,  L(K  Burleigh^  (Dict.  p.  61 72,) ;  and  to  every  provision- 
where  the  wife  or  issue  of  the  marriage  are  secured  in  any  part  of 
the  subject  provided,  though  it  should  not  be  expressly  m^itioned 
to  be  made,  in  contemplation  of  the  marriage ;  because  such  pro* 
vision  cannot  possibly  be  granted  in  any  other  view  :  But  8tipuia^> 
tion^  in  a  marriage-contract,  which  are  formed  merely  between  the 
contractors  on  the  one  side,  without  securing  any  benefit  to  the 
other,  are  not,  without  an  express  clause,  accounted  to  be  made 
intuitu  matrimonii ;  and  therefore  stand  good,  notwithstanding  the 
dissolution  within  the  year.    This  is  the  case  of  a  provision  of  land 
or  money  made  by  the  husband's  Either,  not  to  the  wife,  or  to  the 
issue  of  the  marriage,  but  without  restriction  to  his  own  son ; 
which,  because  it  does  not  form  a  contract  between  the  married 
parths^s,  but  barely  between  one  of  the  parties  and  his  father,  with* 
out  anv  stipulation  in  favour  of  the  wife,  or  the  issue  of  the  mar- 
riage, pontinues  in  full  force,  let  the  marriage  be  of  ever  so  short  a 
duration,  Homc^  132.  KUk.  Husband  and  Wif£,  N""  v.  {Hoody  Dict. 
p.6175.)♦'^^ 

39.  In  consequence  of  this  rule,  the  right  which  the  husband  ac-* 
quires  by  marriage  in  the  wife's  moveable  estate,  though  it  arises 
ipsojure^  determines  by  the* dissolution  within  year  and  day;  whidb 
is.  considered  as  a  resolutive  condition,  on  the  existence  whereof 
that  right  evanishes  retro^  as  if  it  had  never  been  acquired.    And 

since 

*  Se^  to  the  same  effect,  Foe.  CoU.  July  24.  1766,  Hunters,  Dict.  p.  6164.;  Feb.  7. 
1781,  Cuming,  Dicn  p.  6 1 65.^^ 

By  a  solemn  decision,  Fac.  Coll.  Dec*  15.  1786,  Lomtker,  DrcT.  p.  4S5.,  it  waa 
found,  that  where  marriage  bad  been  dissolved  by  the  death  of  the  husbuid  within  year 
and  day,  without  issuei  the  wife  was  entitled  to  an  aliment  out  of  his  estate. 

'*^  And  to  postnuptial,  as  well  as  antenuptial  contracts ;  Karnes,  Betn»  Dee.  KUk. 
SomeroiUe,  22d  Feb.  1751,  Dict.  p.  6161. 

^^  Opposite  judgments  had  been  pronounced  in  this  case,  and  the  final  decision^ 
is  called  in  question  by  Lord  Kilkerran,  who  closes  bis  report  with  the  remark,—* 
that  <<  the  authority  of  this  decision  will  be  the  less,  when  it  is  repembered  tliat  it 
<<  proceeded  upon  the  narrowest  majority,  and  when  &ur  of  the  Lords  were  absent.** 
It  is  difficult,  indeed,  altogether  to  reconcile  the  principle  of  the  decision,  with  that 
which  must  have  ruled  the  Court  in  the  previous  case  oi  Lord  Burleigh,  likewise  no* 
ticed  in  the  text;  though  there,  too,  the  judgment  seems  to  have  created  differences 
of  opinion,  Lord  Fountafnhall  observing  that  it  «<  was  wondered  at  by  many.''  In 
this  state  of  the  authorities,  it  can  scarcely,  perhaps,  be  considered  as  yet  settled, 
that  it  requires  **  an  express  clause,^'  to  prevent  the  falling  of  stipulations,  even  ^  be- 
*^  tween  the  contractors  on  one  side  ;'^ — if,  on  the  whole,  it  be  quite  clear^jhat  these 
stipulations  were  made  only  intuitu  matrimonii,  and  were  substantially  intencfed  w^  of 
a  conditional  character. 

As  to  the  two  cases  referred  to  in  the  first  part  of  note  %  they  seem  to  have  little  V 
no  relation  to  the  point ;  both  of  th^tn,  indeed,  arising  out  of  provisions  made  directly 
by  the  husband  in  favour  of  his  wife,  and  of  course  involving  no  dispute  as  to  the  validity 
of  stipulations  ^'-between  the  contractors  on  one  side."  Thut,  in  the  case  of  Hunters^ 
a  disposition  to  <*  a  betrothed  wife,"  was  found  good,  it  appearing  to  be  truly  a  testamcn** 
tary  donation*  In  that  of  Cuming,  a^in,  where  the  husband  had  purchased  a  honse^ 
and-  taken  the  title  to  himself  and  bis  wife  in  conjunct  fee  and  liferent,  for  her  life- 
rent  use  allenarly,  and  to  the  children  of  the  marriage  in  fee,  the  provision  of  liie» 
rent  was  found  void,  on  this  ground— that,  in  the  particular  circumstances  of  the  caae^ 
it  <<  was  not  a  pure  donation,  and  consequently  must  haTe  been  granted  in  conlcflBH 
*<  pktion  of  the  marriage." 
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Bince  the  wife  hath  in  that  event  no  interest  in  the  goods  falling  lin-  Title  VI. 
der  the  communion,  it  is  necessary  for  preserving  a  just  equality  ^  V^  *  ^* 
in  the  society  of  inarriage,  that  the  husband's  interest  in  them 
should  also  fall  and  resolve.  He  is  even  obliged  to  account  for  the 
wife's  tocher,  without  deducting  tlie  sums  by  which  it  has  been 
diminished  for  her  maintenance  during  the  marriage ;  though  to* 
chers  are  given  for  that  very  consideration,  of  defraying  the  expense 
of  a  married  state  ;  but  he  is  allowed  to  retain  out  of  it  her  funeral 
charges,  because  these  are  expanded  after  the  marriage  is  dissolved ; 
and  the  sums  he  had  applied  towards  the  payment  of  the  debts  con-' 
tracted  by  herself  before  the  marriage,  Feb.  23.  1681,  Gordon^ 
(DicT.  p«  6180.)«  The  husband  is  accounted  b  bond  fide  possessor, 
with  respect  to  what  he  has  consumed  of  his  wife's  moveables,  on 
ihe  faith,  of  Ills  right,  while  the  marriage  subsisted ;  for  which  there- 
fore he  is  not  accountable,  Dirl.  et  Steuart^  v.  Jus  mar.  '  ^  *•  Wheref 
things  cannot  be  restored  on  both  sides  to  their  former  state,  it 
would  be  inconsistent  with  equity,  and  with  the  spirit  of  the  law, 
to  restore  one  party  and  not  the  other.  Hence,  an  infeftraent 
granted  by  the  husband  for  the  wife's  jointure  was  found  to  subsist, 
though  the  marriage  dissolved  within  the  year,  as  a  security  for 
the  repayment  of  her  tocher,  Jt^y  20. 1664,  Petrie^  (Dict.  tH>c^  Mt?- 

TUAL  CONTRACT,  N*"  2.  p.  9136.). 

40.  Presents  made  on  occasion  of  the  marriage  to  the  new-mar^' 
ried  pair,  by  the  friends  oh  either  side,  are  understood  to  be  absdlute 
gifts,  not'  fettered  with  any  tacit  condition  of  return  ;  and  tKere^' 
iore*  though  tibie  marriage  shouldbe  dissolved  within  the  year,  ^ubh 
presents  arenot  restored  to  the  donors,  but  are  divided  eqtially  be-^ 
tweed  the  sdrviving' spouse  and  the  representatives  of  the  deceased, 
Jan.  14  1679,  Wauch,  (Dict.  p.  6179.).    But  if,  from  the  nature 
of  the  present,  it  shall  appear  that  it  could  be  intended  for  one  of 
them  only,  it  goes  entirely  to  that  party  for  whose  yse  it  is  pre- 
sumed tp  have  been  given^  Nov.  14.  1710,  Dewar^  (Dict.  p.  6180.). 
In  like  manner,  the  presents  made  by  the  husband  himself  to  the 
wife  at  the  marriage,  whether  of  subjects  properly  paraphernal,  or 
of  common  goods,  ought  not  to  be  restored,  at  whatever  time  the       ,       ..^.^ 
dissolution  may  happen ;  but  must  either  remain  with  her,  in  case    ^iiThas  been 
she  be  the  survivor ;  or,  if  the  marriage  shall  dissolve  by  her  death,    bora  of  tbe^mar- 
go  to  her  executor.     If  a  living  child  has  been  procreated  of  the    ^'%^* 
marriage,  who  was  heard  to  cry,  the  marriage,  though  it  had  been 
dissolved  within  the  year,  is  as  effectual  to  all  purposes  as  if  it  had 

subsisted 


^^  It  has  been  remarked  on  this  passage,  in  reference  to  what  is  laid  down  in  the 
immediately  preceding  sentence,  that  **  it  is  not  easy  to  conceive  a  practical  example 
**  of  this,  if  it  be  true  that  there  is  no  deduction  given  for  sums  by  which  the  tocher  has 
**  been  diminished  for  the  wife's  maintenance  during  the  marriage^**  1.  BelVs  Comm. 
p.  54S.  But  if  we  advertthat  DirletoDyinZocc^.  draws  a  distinction  between  the  tocher^-^ 
which  he  regards  in  the  light  of  a  provision,  <<  in  respect  of  a  marriage  durable  and  stand- 
*^  ing,''^-and  the  moveables^  incidentally,  as  it  were,  coming  into  the  husband's  posses- 
ion after  marriage,  and  by  force  of  thejtis  marili ,-  (for  instance  the  rents  of  his  wife's  se- 
parate estate,  interest  of  bonds,  &c.^ — the  difficulty  seems  to  be  removed.  To  the  former, 
there  is  in  some  sorta  condition  attached,  which  prevents  it  from  finallyor  completely  vest- 
ing in  the  husband, — ^until  that  condition  be  purified,  and  the  marriage  have  actnaUy  ac- 
quired a  ^  durable  and  standing^'  character.  Whereas  the  right  to  the  latter  is  more  im« 
mediate,  being  <<  founded  upon  the  relation  of  nutriius ;  et  ipso  momento  that  he  was 
«*  married,  he  was  husband."  The  distinction  may  or  may  not  be  well  founded ;  but 
if  it  be^  the  application  of  the  doctrine  of  bmajide  consumption  seems  eqnaUy  practical 
and  correct. 
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subsisted  beyond  it  ^cy  The  crying  of  the  child  is,  in  Lord  Stair's 
opinion,  the  only  legal  evidence  receivable  by  the  judge  of  its 
being  bom  alive,  ^.  L  T.  4.  §  19. ;  B.  %  T.  &  §  19.,  that  the  mat- 
ter may  not  be  left  to  the  uncertain  conjectures  of  those  who  are 
present  at  the  birth.  And  though  the  doctrine  of  the  Roman  law 
se^iQs  fully  as  consonant  to  equity,  and  to  the  analogy  of  ours  in 
other  cases,  (as  to.  which  vid.  infr.  B.  3.  T.  &  §  96.),  which  admits  of 
other  circumstances,  provided  they  be  equally  pregnant,  in  proof  of 
that  fact,  L.3.  C  De  poslk.  hcered. ;  yet  in  this  particular,  the  ciwrt 
of  session  has  departed  both  from  the  r^son  and  the  authority  of 
that  law,  and  by  a  recent  decision,  Fac.  Coll  July  17.!l765,.i>aftie, 
(DicT.  p.  6183.)  has  considered  a  child,  which  by  both  parties  wa$ 
admitted  not  to  have  cotne  to  proper  maturity,  and  was  not  heard 
to  cry,  as  a  fetus,  or  untimely  fruit  of  miscarri^e^  rathGr  than  a 

child"*. 

41  •  If  the  marriage  hath  been  dissolved  by  death  after  year  and 

day,  the  surviving  husband  becomes  the  irrevocable  proprietor  of 
the  tocher ;  and  the  wife,  in  case  she  survive,  is  entitled  to  all  the 
provisions  secured  to  her  in  that  event,  whether  l^al  or  conven- 
tionaL  Where  the  interests  of  the  married  pair  have  not  been  fixed 
by  marriage  articles,  special:  rights  arise,  bv  the  disposition  of  the 
law  itself,  to  the  surviving  spouse,  whether  husband  or  wife,  and  to 
the  issup  of  the  marriage.  The  interest  of  the  surviving  husband 
in  the  heritable  estate  of  the  wife  is  called  the  cowiesjf ;  and  that 
of  the  surviving,vif(pim  the  husband's  heritage,  her  *^ce.  A  par- 
ticukir  share  of  the  gqods  in  comtmunion  falls  to  the  surviving  wife, 
in  virtue  of  her  jw  rel%ct€B\  and  another  to  the  children,  either  in 
the  right  of  fegi/m^  or  as  next  of  kin;  all  which  shall  be  i^pkined 
in  their  proper  places  ♦•    As  the  widow  has,  upon  the  husbaflrd's 

death, 

•  Where  the  widow's  legal  provisions  of  terce  and  ju&  relicta  are  insufficient,  the 
court  will  modify  to  her  an  additional  aliment  out  of  her  husband'^s  estate,  Fac.  Coll. 
March  6. 1778,  Thomson^  Dicx.  p.  4S4r.,  Jan.  27. 1790,  Yofrng,  Diet.  p.  400  »'*. 
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—  In  a  recent  case,  where  the  parties  had  cohabited  for  many  years,  had  procreat- 
ed children,  and  ultimately  acknowledged  themselves  married  persons,  so  as  to  legiti- 
mate these  children,  it  was  made  a  question,  whether  the  widow  ipr^s  entitled  to  her 
legal  provisipns,  the  marriage  having  been  dissolved  within  ten  months  of  its  having 
been  declared,  atid'withbut  any  cWild  having  been  bom  subsequently.  The  court  de- 
cided in  favour  of  the  widow,  •*  upon  the  principle,  that  she  was  the  mother  of  lawful 
children  at  the  time  of  her  husband's  death;*'  Crawfar^s  Truslees,  20tA  Jan.  1802, 
Fac.  CoU.  DiCT.  p.  12698. 

^'^  In  this  case,  it  even  <*  appeared,  that  the  child  breathed,  raised  one  eyelid,  and 
<<  expired  with  the  usual  convulsive  agonies,  about  half  an  hour  after  its  birth."  But 
the  rule  of  law  was  held  peremptory, — that  the  child  must  be  heard  to  cry. 

^^  It  was  in  one  case  found,  that  a  widow  in  the  lower  ranks  of  life  is  not  entitled 
to  this  extraordinary  aliment  •,  M^Cowan,  20th  May  1 809,  Fac.  ColL  But  the  sound* 
ness  of  the  decision  has  since  been  questioned,  and  a  contrary  judgment  unanimously  pro- 
nouhced;  Smithy  Wth  March  1812,  Fac.  Coll.  In  this  last  case,  it  should  perhaps  b^ 
observed,  that  some  of  the  judges  rested  their  opinion  on  what  they  considered  a  mate- 
rial difference  of  circumstances ;  the  property  left  by  the  husband  being  in  the  former 
case  rented  so  low  as  L.  12,  while,  in  this,  the  rents  were  allcjged  to  exceed  L.5a  In 
the  former  case,  too,  "  the  woman  before  marriage  had  been  in  the  rank  of  a  servant, 
««  earned  her  bread  by  her  hands,  and  never  was  out  of  that  line  of  life;"  whence  it 
was  thought,  that  <<  after  her  husband's  death,  she  must  earn  her  bread  in  the  same  way 
•«  she  had  done  before  marriage.'* 

Where  the  widow's  provisions  have  been  settled  in  an  antenuptial  contract,  the  court 
will  not  interfere,  to  modify  an  additional  or  extraordinaiy  aliment,  notwithstanding 
any  change  in  the  rank  or  circumstances  of  the  husband ;  La^  Findlater,  Bth  Feb. 
1814,  Fac.  Coll. 
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death,  no  present  fund  for  the  subsistence  of  herself  and  her  family, 
she  has  a  claim  against  her  husband's  representatives  for  aJimony, 
from  the  day  of  his  death,  to  the  first  term  of  payment  of  her  provi- 
sion, whether  legal  or  conventional ;  the  measure  of  which  is  to  be  as- 
certained, not  by  the  extent  of  that  provision,  but  by  the  husband*s 
quality  and  fortune,  and  the  number  of  servants  left  by  him  in  his 
family  when  he  died^  July  \5. 1713,  Cred.  ofScoU  (Dict.  p.  5916.) : 
Home^  76.  (Boswell^  Dict.  p.  5916.)  ^'^^.  She  has  also  a  legal  claim 
to  mournings  for  her  husband,  suitable  to  his  quality,  vmere  his 
estate  or  rank  requires  mourning  in  point  of  decency,  July  7.  1675, 
Wilkie^  (DiCT.  p.  5923.)  *.  And  in  case  of  a  posthumous  child,  she 
may  recover  from  the  husband's  representatives  the  expense  incur- 
red by  her  on  occasion  of  the  birth  or  baptism  of  the  child,  Nov.  10. 
1671,  HasHCf  (Dict.  p.  5922.).  But  none  of  those  articles,  not  even 
the  last,  can  be  claimed,  if  her  husband,  let  his  station  be  ever  so 
High,  hath  not  left  a  sufficient  fund  for  the  payment  of  all  his  one- 
rous creditors  f  *^^  Where  the  wife  survives,  the  paraphernal  goods 
continue  her  property,  and  cannot  be  attached  by  the  husband's 
creditors.  If  the  wife  die  first,  they  go  to  her  children  or  her  other 
next  of  kin. 

42.  If  a  marriage  shall  subsist  for  a  year,-  and  part  only  of  the 
day  next  ensuing  the  year,  all  deeds  granted  in  contemplation  of 
the  marriage  subsist,  JFeb.  25.  1680,  Waddelj  (Dict.  p.  3465. ) : 
Which  arises  not  so  much  from  the  favour  of  marriage,  the  only 
reason  assigned  in  that  decisdon,  as  fi*om  the  legal  meaning  of 
the  expression  year  and  day :  For  where  any  right  is  to  be  com- 
pleted, or  act  to  be  performed,  within  a  year,  of  which  many  in<^ 
stances  are  to  be  met  with  in  our  law,  a  day  is  generally  adjected 
to  the  year,  1661,  C  62. ;  1695,  C.  24.,  ^c.  in  mqforem  evidfintiam^ 
that  it  may  appear  with  the  greater  certainty  tiiat  the  year  itself  Is 
x!ompletea ;  and  therefore  the  running  of  any  part  of  the  d^  nest 
after  the  year  hath  the  same  effect  as  if  the  whole  day  were  elapsed* 

VOL.  I.  ,      2  p  The 
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*  Found,  that  the  widow  had  a  claim  to  mouminffSf  even  where  the  marriage  had 
not  subsisted  for  a  year ;  Ktlk.  Husbanp  and  wife,  NO.  vi.  Gordon^  Dict.  p.  6161  • 

t  N(w.  21.  1776,  Neilson^  Dict.  p.  6165  "*. 
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*''  This  claim  was  held  good,  though  th^  establishment  of  the  hudhand  had  been  bro« 
ken  up  immediately  after  his  death,  and  the  wifeherself  had -gone  to  live  with  her  fiither ; 
these  circumstances  merely  affecting  the  quantum  g  Palmer^  21th  June  1811,  Fac,  CoU. 
Where  the  parties  had  been  living  apart,  under  a  regular  deed  of  separation,  the  ali- 
ment was  restricted  to  the  sum  provided  by  that  deed ;  though  the  conventional  pro- 
visions, which  were  to  take  efiect  afterwards,  under  the  contract  of  marriage,  werel  cqd- 
siderably  greater  $  Tiirtier,  I9th  May  1803,  Fac.  Coll.  Dict.  v.  Aliment^  App.  NO.  7. 
In  this  case,  indeed,  the  very  special  terms  in  which  the  deed  of  separation  was  .cpn- 
*ceived.  Would  seem  to  hoVe  precluded  all  operation  of  the  general  rules  of  law. 

The  legal  claim  of  the  widow  for  aliment,  as  well  as  the  analogous  one  for  mouro- 
ings,  is  held  not  to  be  cut  off  by  a  mere  general  clause  in  any  deed  securing  conven- 
tional provisions,  and  declaring  these  to  be  <<  in  full  of  all  terce,  courtesy,  half,  or  third 
<<  of  moveables,  and  of  every  other  legal  claim  competent  by  and  through  the  dissoli^ 
«  tion  of  the  marriage,  any  manner  of  way.'*  It  must  in  itself  be  expressly  renounced*; 
being  of  sudi.a  nature  that  the  Court  cannot  assume  it  to  be  discharged  by  implica- 
tion i  Palmer f  $ujpr.  cit. ;  Rennie^  I6th  May  1800,  Fac*  Coll.  Picx.  v.  Presumption^ 
jipjp.  No,  4. 
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Tbe\  contrary  has  been  dedided,  with  regard  to  the  widow's  mournings  which, 
(notwithstanding  the  case  of  Neilson  referred  to  in  note  f),  are  now  held  to  constitute 
a  privileged  debt,  even  in  a  competition  with  creditors ;  ^cddan^  \5th  May  1802,  Fac. 
ColLf  Dict.  p.  11855-,  J.  BelFs  Comnu  p.  548. 
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The  dimates  which  mi^t  spring  from  the  disMduticm  of  a  marriage 
within  me  y  ear,  are  now,  for  the  most  part,  prevented  by  a  clause  m 
die  marriage-contract,  stipulating,  that  the  interests  of  the  two 
mouses  shall  continue  in  full  force,  though  the  marriage  should  be 
dussolved  before  the  year,  without  a  living  chUd—— Hitherto  of 
the  dissolution  of  marriage  by  death. 

48.  A  marri^e  whidi  is  null  from  the  beginnii^,  and  mav  be 
declared  so  by  a  sentence  of  a  proper  court,  (instances  of  which 
have  been  mentioned,  §  2.  7.),  cannot  be  said  to  be  dissolved,  be* 
cause  it  was  never  truly  contracted ;  and  as  marriages,  in  themselves 
void,  can  have  no  legal  effects,  every  thing  must,  on  a  declarator  of 
their  nullity,  return  hmc  inde  to  its  former  condition  *.  Marriage, 
wh^i  it  is  lawfully  constituted,  may  be  dissolved,  not  only  by  death, 
but  by  divorce ;  which  may  be  sued  for,  either  on  the  head  of  adul- 
tery or  wilful  desertion.  JDivorce  is  such  a  separation  of  married 
persons,  while  they  are  both  alive,  as  loosens  them  from  the  nuptial 
tie,  and  leaves  them  at  freedom  to  intermarry  with  others.  Marnage 
being  by  the  canonists  numbered  among  the  sacraments,  is  account-^ 
ed  a  bond  so  sacred,  tibat  no  crime  committed,  or  provocation  given, 
by  either  of  the  parties,  can  dissolve  it  Hence,  though  in  the  case 
xii  adultery,  the  Canon  law  admits  of  a  separatio  tarty  a  separation 
as  to  bed  and  board,  the  nuptial  tie  remains  still  undissolved,  the 
parties  continue  married.  Lancet.  Inst.  Jur.  Can.  L.  2.  T.  16.  §  9l, 
and  their  intermarrying  with  third  parties  infers  bigamy.  And 
even  by  the  usa^e  of  Scotland,  neither  adultery  nor  wilful  dea»tk» 
are  grounds  which  necessarily  dissolve  marriage ;  they  are  merdy 
occaaions  or  handles,  which  may  be  laid  hold  of  towards  obtaining 
a  divorce :  But  if  the  injured  party  choose  to  live  on  in  a  married 
state,  the  marriage  continues  in  fuu  force.  The  position  laid  down 
m  general  terms  by  Mack^iaie,  h.  t.  ^  ult.^  that  after  divwce  the 
parQr  guilty  cannot  marry,  is  inconsistent  with  the  notion  of  di^ 
vorcef  whidi  extinguishes  all  the  ties  and  obligations  consequent 
on  marriage.  The  adulterer,  therefore,  being  as  effectually  loosed 
by  the  divorce  as  the  party  injured,  may  lawfully  enter  into  a  se- 
<x>nd  marriage  This  liberty  is  indeed  abridged  by  positive  statute, 
1600,  C.  20.,  which,  in  the  case  of  divorce  on  the  head  of  adultery, 
disables  the  part^  divorced  from  marrying  him  or  her  with  whom 
the  adultery  is  said,  by  the  sentence  of  oivorce,  to  have  been  commit- 
ted f  a  doctrine  borrowed  from  the  Roman  law,  L.  1&  De  his  quae 
Utind. :  But  the  guilty  person  is  at  full  liberty  to  intermarry  with 
any  other,  llie  Canon  law  does  not  carry  the  restraint  so  far :  It 
permits  the  adulterer,  afler  the  marriage  b  dissolved  by  the  wife'a 
death,  to  intermarry  with  the  very  woman  with  whom  he  was  guilty^, 
exc^t  in  the  special  case  where  the  adulterers  had  contrived 
and  been  accessory  to  the  death  of  the  wife.  Decretal.  L.  4.  T.  7. 

44.  Divorce  may  also  proceed  on  wilful  desertion,  t.  e.  where 
either  of  the  spouses,  dehberately  and  without  just  cause,  deserts 
or  separates  from  the  other,  and  thereby  defeats  the  diief  pur- 
poses for  whidi  marrii^  was  instituted.  This  ground  of  divorce 
18  not  only  approved  oT by  St  Paul,  1  Cor.  vii.  15.,  but  established 
by  statute,  1573,  C.  5S.f  which  enacts.  That  where  any  of  the  spousea 
shall  div^  from  the  other  without  sufficient  grounds,  ana  shall 

remain 


*  HaddingtOB,  Jir/y  14.  1610,  Earl  ofBglinton^  Dict. 


p.  61S5. 
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remaia  in  his  or  her  malicious  obstinacy  for  four  years,  ^tJj^  pftrtjt       Titlb  VI. 

injufed  may  sue  the  offender  fi>r  adherence  before  the  judge-ordi-     ^'^^^'v^^^ 

nary ;  and  if  the  defender  disregard  the  sentence,  the  purjsi^er  may 

apply  ta  the  court  of  session  for  letters  of  homing  to  enforce  it 

Alter  this,  the  church  is  directed  to  admonish  the  defender  to  ad« 

here ;  aad  if  he  shall  still  continue  obstinate,  the  church-court  is  to 

proceed  to  excommunication ;  whidi  previous  steps  are  by  the 

rtatute  declared  to  be  a  sufficient  foundation  for  a  divorce.  Though 

the  offending  party  must,  by  the  words  of  this  act,  have  deserted 

four  years*  before  he  can  be  cited  in  the  pr^aratory  process  for  ad- 

faeience,  the  commissaries,  de  prasd^  admit  that  action,  and  evea 

Efonounce  sentence  in  it,  upon  one  j^ear's  desertion :  judging  it  to 
e  a  sufficient  compliance  with  the  injunction  of  the  act,  if  four 
years  intervene  between  the  first  desertion  and  the  decree  of  di-* 
vorce.  Though  the  act  makes  no  distinction  as  to  the  judge  com- 
petent, between  the  previous  process  of  adherence  and  subsequent 
action  of  divorce ;  yet  by  the  instructions  given  to  the  commissa« 
ries,  1666,  §  2.,  and  the  practice  immediately  following,  the  juris- 
diction of  the  inferior  commissaries  is  limited  to  the  previous  prcv- 
cess  of  adherence ;  the  divorce  itself  must  be  prosecuted  .before 
the  commissaries  of  Edinburgh,  It  would  seesn^  that  the  only  per^ 
sons  who  can  be  sued  on  the  process  for  adherence  are  sudk  as 
continue  within  the  kingdom ;  for  these  alone  are  capable  of  le^ 
cttving  admonition  from  the  church,  and  of  incurring,  through 
th^  wilful  obstinacy,  the  censure  of  excommunication.  Action 
might  perhaps  be  sustained  at  the  suit  of  the  innocent  party  against 
the  deserter,  though  not  residing  in  this  kingdom,  upon  evidence 
adduced  that  the  desertion  was  wilful,  and  that  the  defender  leh 
the  kingdom,  and  still  r^nains  abroad,  from  a  deliberate  purpose 
of  abandoning  the  conjugal  society,  lest  auch  wron^  should  be  left 
without  a  remedy.  But,  on  the  other  hand,  it  may  be  sidTely  main* 
tained,  that  without  sudi  evidence  no  action  for  adherence  would 
receive 'support,  either  from  equity  or  the  analogy  of  law,  against 
persons  continuing  abroad,  even  be^nd  the  four  years,  since  di-» 
vorce  is  not  founded  either  in  the  divine  law  or  our  own  upon  the 
head  of  detsertipn,  if  it  does  not  appear  to  be  wilfuL  If  a  wopoan 
shall  contract  with  a  second  husband,  upon  false  intelligence  that 
her  first  ha4  died  abroad,  that  first  hath  it  in  his  power,  upon  his 
return,  either  to  take  his  wife  home  to  his  family,  or  to  sue  foy 
a  divorce  against  her  on  the  bead  of  adultery ;  for  bigamy  ought, 
as  to  this  question,  to  be  accounted  adultery ;  but  the  woman,  if  she 
had  probable  grounds  to  believe  her  husband  dead,  is  not  subjected 
to  mj  criming  trial,  upon  an.  accusation  either  of  bigamy,  or  of 
adulterv. 

45.  it  is  a  reasonable  practice,  that  in  all  actions  of  divorce,  whe-    Divorce  cannot 
ther  on  adultery  or  wilnil  desertion,  the  pursuer  must  swear,  that    proceed  by  cd- 
the  action  is  not  carried  on  by  collusion ;  otherwise  parties,  con-    *w«ion. 
trary  to  the  first  law  of  marriage,  might  at  pleasure  diseng^e  thenv 
Bcives  from  that  sacred  tie  by  their  own  consent.      L^on  this 
ground,  cohabitation  by  the  injured  party,  after  being  in  the  know- 
ledge of  acts  of  adultery  committed  by  the  other  spouse,  if  it  ha^ 
not  been  constrained  by  force  or  menaces,  imports  a  passing  from 
or  forgiveness  of  the  prior  injury,  and  is  therefore  sufiicient  to  elide 
any  action  of  divorce  that  may  afterwards  be  pursued  upon  those 

injurious 
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injarious  acts,  Jtdy  15.  1681,  Watson^  (Dict.  p.  330.)  ^'^^*.  A  proof 
of  collusion,  where  it  has  not  been  brought  till  after  the  decree  of 
divorce,  can  hardly  have  the  effect  to  set  aside  the  prior  decree  as 
to  the  divorce  itself;  but  it  ought  to  save  the  interest  of  creditors 
from  being  affected  by  such  collusiye  devices,  L  e.  the  wife  will  not 
be  put  in  present  possession  of  her  terce  or  jointure,  in  conse*- 

3uence  of  the  decree,  so  as  to  exclude  the  husband's  creditors  from 
le  fund  of  their  payment ;  or,  if  she  hath  idready  obtained  posses* 
sion,  she  may  be  obliged  to  give  it  up. 

4&  The  legal  effects  of  divorce  upon  desertion,  are  defined  by 
the  aforesaid  act,  1573,  C.  55.^  in  these  words,  ^<  The  party  offend* 
ing  shall  lose  the  tocher,  and  the  donationes  propter  nuptiasy  The 
Roman  law,  from  which  this  act  is  borrowed,  Nov.  117,  C.  8.  §  2., 
describes  donationes  propter  nuptias  to  be  that  sum  or  subject  which 
is  given  by  the  husband,  either  in  remuneration  or  in  security  of 
the  tocher ;  which,  when  applied  to  our  law,  must  signify  the  pro* 
visions  granted  by  him  to  tne  wife,  in  consideration  of  the  tocher 
given  by  her  or  her  friends  to  the  husband.  The  meaning  of  the 
act,  therefore,  is,  that  the  offending  wife  not  only  loses  her  tocher, 
which  is  in  that  case  to  be  retained  by  her  husband,  but  forfeits  her 
donationes  propter  nuptias^  all  the  provisions  which  would  otherwise 
have  accrued  to  her  in  the  event  of  her  survivance ;  and  vice  versa^ 
the  husband,  if  he  be  the  party  offending,  not  onl^  loses  the  todier, 
OTf  in  other  words,  must  not  only  restore  to  the  wife  the  sum  he  Ire- 
ceived  in  the  name  of  tocher,  but  he  is  also  bound  to  make  good 
to  her  all  the  provisions  in  her  favour,  as  well  legal  as  convention^ 
al ;  so  that  she  hath  immediate  access  to  them  upon  the  decree  of 
divorce,  though  neither  the  legal  provision  of  terce,  nor  the  con* 
ventional  ones  secured  by  marriage-articles,  are,  in  the  common 
caae^  due  to.  a  wife,  till  the  actual  death  of  her  husband ;  see  March 
21.  1637,  Lai  Mandernton^  (Dicx.  p.  17410 

.  ,  47..  Some  writers  interpret  this  statute,  as  if  the  loss  of  the  tocher 
related  only  to  the  offending  wife,  who,  bv  her  desertion,  forfeits  it 
to  the  husband ;  and  that  consequently  the  husband,  wherfe  he  is 

the 

*  Lenocinitm  is  a  good  defence  to  the  wife,  in  an  action  of  dirorce  for  adnltety.  As 
td  tfa^  description  of  conduct  in  the  husbandi  on  which  this  defence  may  be  founded^ 
see  Faic.  Fek  28.  1745)  Mackenzie^  Diet.  p.  SSS^ 

,  Lord  Bankton,  £:  1.  7\  5.  j  128.,  holds  a  plea  qf  recrimination  to  be  <^  a  good  de-> 
**  fence  against  divorce  for  adulter}'."  But  lawyers' have  doubted  the  soundness  of  this 
opinion ;  iiolding  it  as  ioconsistent,  that  the  infidelity  of  one  of  the  parties  should  b^ 
«  sufficient  ground  of  divorce^  while  the  infiddity  of  both  should  secure  the  continuance 
of  the  matrimonial  connexion.  In  a  late  case,  the  Court  allowed  the  wife  to  repeat  a 
counter  action  of  recrimination  in  the  action  of  divorce ;  but  under  a  qualification, 
thaty  by  adopting  that  form  of  procedure,  she  should  not  be  prevented  from  plead- 
ing the  recrimination,  when  proved,  as  a  total  bar  to  a  decree  of  divorce,  nor  the  piuy 
suer  from  pleading  his  answers  thereto,  March  9.  1787,  Jardine^  Dict*  p.  SS8  '**• 


*^'  Also,  Lockharif  7th  Dec.  1799,  Fac.  Coll.  Dicr.  v.  Adultery^  App.  NO.  1.     In  a 
recent  case,  a  husband  pursuing  a  divorce,  attempted  to  explain  away  the  cohabita- 
tion.    *<  Suspicions,"  he  said,  <*  were  certainly  raised  in  his  mind;  but  they  were 
;^*  removed  by  the  tears  and  protestations  of  the  defender:  and  he  cohabited,  not 
.<*  because  he  forgave  her,  but  because  he  believed  her  innocent."   He  admitted*  how* 
,  ever,  that,  prior  to  cohabitation,  he  had  been  informed  of  all  the  circumstances  all^^ed 
to  have  tajcen  place.    In  this  situation,  and  as  he  did  not  raise  his  action  till  twdhre  or 
thirteen   years  sifterwards,  the  Court  assoilzied  the  deJTendcr;   Duncan^  9th  March 
1809,  Fac.  Coll. 

'^*  In  the  still  later  case  of  Lockhart^  referred  to  in  the  preceding  note  f^  <<  tbe 
.<*  Court  were  clearly  of  opinion,  that  recrimination  is  no  bar  to  divorce,  thooffh  tnu« 
*^  tual  guilt  may  affect  patrimonial  consequences ;  that  on  this  account  it  can  oe  ata- 
*<  ted  only  in  a  counter  action^"  but  cannot  be  pleaded  in  defence. 
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the  guilty  party,  is  not  obliged  to  restore  it  to  his  injured  wi&^ 
Wallace^  ImU  A  4.  71  15.  §  287.  But  the  statute  thus  explained 
would  be  most  unequal :  For  it  appears  irreconcileable  to  justice, 
that  the  offending  wife  should  be  punished  with  the  loss  of  her 
tocher,  which  is  generally  her  all,  without  receiving  the  least  con* 
sideration  in  its  place,  while  the  offending  husband,  though  he 
suffers  the  inunediate  loss  of  the  provision  secured  by  him  to  the 
wife,  is  allowed  to  retain  to  himself  the  tocher,  which  is  the  valu- 
able <x)n8ideration  he  received  at  the  marriage  in  place  of  that  pro« 
vision. 

4&.  By  the  opinion  both  of  Lord  Stair,  B.  I.  T.  4.  §  20L,  and 
Bankton,  J9.  1,  T.  5.  §  134.,  which  is  strongly  founded  on  analogy, 
the  same  penalty  lies  against  the  offending  party  in  a  divorce  for 
adultery,  that  the  act  1573  has  imposed  on  those  who  are  divorced 
on  the  head  of  wilfiil  desertion,  agreeably  to  the  Roman  law,  d^ 
Noo.  117. ;  and  the  court  of  session,  in  the  late  case  of  Mr  Justicet 
Aug.  5.  1761,  pronounced  judgment  conformably  to  that  opinion 
by  their  first  interlocutor ;  but  on  a  reclaiming  biU,  it  was  decided, 
that  the  offending  husband,  in  a  divorce  for  adultery,  was  not 
bound  to  restore  me  tocher,  in  regard  that  it  had  been  so  fixed  by 
an  uniform  tract  of  old  decisions,  partly  observed  by  Sir  J.  Balfour, 
and  partly  recovered  £rom  the  records  *  '  ^  7, 

IL   OP  THE  RELATION  SBTWEEN  PAtSNTS  AMD  CHILDBEN. 

49.  Aftek  having  explained  the  rights  and  duties  of  husbands 
and  wives  consequent  on  marriage,  tibe  relation  of  parents  and 
<iiildcen  &lls  naturally  to  be  handed.  The  most  usual  division  of 
children  b  into  lawful  and  unlawful  Lawfiil  chilcken  are  those 
who  are  either  procreated  in  marriage,  or  who  are  afterwards  legiti^ 

VOL.  L  2  Q  mated 

^  This  case  is  repofted  by  Karnes,  Sel.  Decis.  NO.  172.  Dict.  p.  SS^**  See  another, 
Anderson^  Feb.  S.  17Si«  Dicx  p*  SSS.,  wtuoh  is  referred  to  in  the  case  of  Justice. 
The  crime  itself,  unless  followed  by  divorce,  jis  not  held  to  be  a  forfeiture  of  the  wife's 
legal  provisions^  &eU  Decis.  March  4.  1762|  Clement^  Dict.  p.  337. 

'^  In  place  of  its  having  "  been  sq  find  by  an  uniform  tract  of  old  decisions,"  it 
appears  from  Lord  Kao^  report  of  this  case,  (under  date  ISM  Jan.  1761,  Set.  Dec, 
Dict.  p«  334.),  that  the  old  authorities  were  all  the  other  way,  and  that  the  husband's 
argument  was  entirely  rested  on  a  '<  change  of  system,"  which  he  alleged  to  have  been 
introduGed.  The  single  decision  cited  as  being  in  his  favomr,  was  one  pronounced  in  the 
-iiaMe  c(  Anderson^  BtA  Feb.  1734,  /Fol.  Dict.  v.  iii.  p.  19.)  Dict.  p.  833.  i  and  except- 
ing 4t,  it  was  noticed  as  <*  remarkable^  that  froip  the  altered  practice^  there  is  not  to  be 
*<  found  one  authority  pro  or  con.**  Even  this  decision,  however,  seems  to  have  been 
mkquoted ;  for  if  we  can  trust  to  the  only  report  of  it  which  remains,  the  divorce  was 
there  obtained  against  the  wife,  who  being  thus  the  offending  party,  was  neces- 
sariiy  found  to  have  no  right  to  the  return  of  her  tocher.  Hie  authority  of  Bal^ 
Jour  was  also  unfavourable;  for  he  expressly  lays  it  down,  that  <<  quhen  ony  man 
*<  and  his  wife  are  simpliciter  partit  and  divorcit  be  the  authoritie  of  the  Judge 
<<  Ordinar,  for  adulterie  or  ony  uther  trespas  committit  be  the  man,  the  haili  to- 
•<  cher  gude,  8gc.  aucht  to  be  restorit  to  the  woman,  with  the  proffettis  thairo^ 
<<  eiler  the  geving  of  the  sentence  of  divorce  betwix  thame;  ISti  Dec*  1540,  Janet 
<<  Auchenleck  contra  James  Stewart"  Balfour^  p.  99.  Dicr.  p.  339.  It  seems,  in- 
deed, absurd  in  the  very  reason  of  the  thing,  that  a  husband  divorced  for  adultery 
ahould  be. placed  in  a  better  situation  than  if  divprced  for  simple  non-adherence. 
And  it  is  aot  unworthy  of  remark,  that  the  whole  argument,  which  was  successful 
in  the  case  ofjusticcy  applies  with  equal  strength  to  the  non-reti|rn  of  the  tocher  in  the 
one  case,  as  in  the  other.  Be  the  law,  however^  on  the  above  point,  as  it  may,  all  the 
authorities  concur  in  this,  that  the  wife  who  obtains  a  divorce  against  her  husband, 
whether  for  adultery  or  desertion,  is  entitled  to  her  whole  legal  and  conventional  provi- 
sions, precisely  as  in  the  case  of  her  husband's  death. 

Under  an  entail  excluding  terce,  but  allowing  a  certain  provision  to  wives  and  hus- 
bands, a  wife  who  had  divorced  her  husband  was  found  not  entitled  to  more  than 
the  provision  allowed  by  the  entail,  even  during^the  life  of  her  husband;  Z^.  Cunning* 
ham  FairUe^  \5ih  Jhm  1819,  Fac.  Coll. 
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Book  L  mated  or  made  lawful.    All  children  bom  in  wedlock,  t.  e.  bom  of 

^  -'^  V    ■^-  ^     a,  mother  who  at  the  time  of  the  conception  was  lawfully  married, 

are  presumed  to  have  been  begotten  by  him  to  whom  the  mother 
was  married,  according  to  the  rule,  Pater  €8t  quern  nupiics  danon* 
strant ;  and  consequently  to  be  lawfully  begotten  children.  This 
legal  presumption  may  doubtless  be  overruled  by  a  contrary  proof ; 
but  tne  favour  of  marriage  is  so  strong,  and  the  securing  of  the 
point  of  legitimacy  so  important  to  society,  that  it  cannot  be  de- 
feated,  but  by  direct  evidence  that  the  mother's  husband  could 
not  be  the  father  of  the  child.  Though  therefore  it  should  be 
proved,  that  the  wife  was  engaged  in  a  criminal  correspondence 
with  a  stranger  for  some  tract  of  time  together,  and  that  her  hus- 
band and  she  lived  in  separate  houses  during  that  whole  period, 
the  presumption  for  the  legitimacy  of  the  children  stands  good, 
because  those  facts  do  not  infer  an  absolute  impossibility  that  the 
mother's  husband  could  be  their  father  "^  The  canonists  however 
maintain,  that  the  concurring  testimonies  of  the  husband  and  wife, 
denying  upon  oath  the  child  to  have  been  procreated  by  the  hus- 
band, sufficiently  elide  the  legal  presumption.  Decretal.  L.  4.  T.  17. 

C.  S. ;  which  doctrine  is  adopted  by  Craig,  Lib.  2.  Dieg.  18.  §  20., 
and  by  Stair,  B.  3.  T.  8.  §  42.  But  *it  is  an  agreed  point  by  all 
writers,  that  if  either  of  the  two  have,  before  making  such  oath, 
acknowledged  the  child  as  lawful,  there  is  a  right  acquired  to  him 
by  that  acknowledgment,  which  is  not  to  be  taken  away  by  any 
posterior  testimony  to  the  contrary,  Decretal.  L.  2.  T.  1 9.  C.  10. ; 
Cr.  ibid. 

How  this  pre-  50.  The  two  principal  grounds  upon  which  this  presumption 

sumption  is  de-     may  be  defeated,  are  tne  husband's  absence  from  the  wife,  and  his 

frigidity  or  impotency,  because  either  of  these  exclude  all  possibi- 
lity of  the  child  being  procreated  by  the  husband.  Impotency  is 
of  most  difficult  proof;  and  few  or  no  instances  have  occurred  in 
this  kingdom  of  questions  either  of  divorce  or  of  bastardy  upon 
that  medium.  As  to  bastardy  on  the  head  of  absence,  the  great 
difficulty  is,  to  fix  the  precise  period  of  time  backward  from  the 
birth  of  the  child,  at  which,  if  the  husband  be  absent  from  the  wife, 
the  child  is  to  be  deemed  unlawful.  The  solution  of  this  doubt 
depends  on  two  questions,  more  proper  for  the  discussion  of  phy- 
sicians than  of  lawyers,  viz.  What  time  is  necessary  for  the  pro- 
duction of  a  living  child  ?  and.  How  long  a  woman  may  continue 
pregnant  before  her  delivery  ?  As  to  the  Jirsi^  Hippocrates,  in  his 
treatise  De  septimeitri  partu^  and  the  Roman  law  upon  hfa  authority^ 
have  pronounced  six  months  as  the  minimum^  L.  12.  De  stat.  horn. ; 
that  is  six  solar  months,  as  it  is  explained,  Z#.  3.  §  12.  De  iu.  et  leg. 
her.  But  our  supreme  court  have,  from  die  favour  of  legitimacy, 
adjudged,  that  to  fix  bastardy  on  a  child,  the  husband's  absence 
must  continue  till  within  six  lunar  months  of  the  birth.  As  to  the 
secondj  a  child  bom  afler  the  tenth  month  is  accounted  a  bastard, 

D.  L.  3.  §  11  *  *^.     The  proof  of  absence  must  be  special  and 

pregnant 

*  The  doctrine  here  laid  down  affords  a  solution  of  another  question,  relative  to  the 
filiation  of  natural  children.    It  has  been  decided,  that  a  copula  at  Ae  distance  of  more 

than. 


feated. 


irt 


Houiledge,  \9thMay  IS  1 2,  Fac.  Coll. ;  Buchanaris  Rep.  p.  121.;  affirmed  onap* 
peal  as  to  this  point  i  29M  June  1816,  4.  Dow.  p.  392.  Proof  of  likeness  to  the  sup- 
posed parent  will  not  be  allowed,  ercn  in  corroboration  of  other  circumstances  tending; 
to  cut  down  the  presumption  of  legitimacy ;  Routledge^  2t>th  Jan.  1810,  Fac.  CoU. 

*^  Yet  there  seems  no  doubt  that  the  period  of  gestation  has  been  occasionally  pio- 
Jonged  beyond  even  the  tenth  month ;  2.  Fodiri^  Midicine  LegaUf  p.  103,  ei  teq. 
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pregnant  It  is  not  indeed  required  by  our  usage,  as  it  is  said  to 
be  by  that  of  our  neighbours  of  England,  that  one  of  the  spouses 
must  have  been  out  of  Britain ;  but  the  distance  between  them 
ought  to  be  so  great,  as  to  carry  full  evidence  with  it,  that  they 
could  not  have  cohabited  during  the  whole  time  libelled,  St.  B.  3. 

51.  All  children  bom  of  a  woman  who  was  not  married  at  the 
time  of  her  conception,  are  unlawful,  otherwise  called  natural  chil- 
drm  or  boitards ;  and  consequently  are  entitled  to  none  of  the  civil 
rights  conferred  by  law  on  those  who  are  procreated  in  marriage ; 
of  which  rights  vid.  injr.  B.  3.  T.  10.    As  all  marriages  reprobated 
by  law,  whether  on  account  of  bigamy  or  propinquity  of  blood,  are 
utterly  null,  the  issue  of  them  must  be  illegitimate,  in  the  same 
manner  as  if  they  had  been  bom  out  of  wedlock,  §  12.  Inst.  de. 
nupt. ;  but  if  either  of  the  parties  were,  at  the  time  of  the  marriage, 
ignorant  of  the  near  relation  they  stood  in  to  one  another,  or  of 
the  prior  marriage,  the  bona  fides  of  that  party,  though  it  could  not 
make  the  marriage  lawful,  had  by  the  Canon  law  the  effect  of  legi* 
timating  the  issue,  provided  the  marriage  labouring  under  the  nul- 
lity had  been  solemnized  in  the  face  of  the  church,  Decretal.  L.  4. 
T.  17.  C.  14.  Craig  is  of  opinion.  Lib.  2.  Dieg.  18.  §  18<,  that  such 
of  the  children  as  are  procreated  after  both  parties  have  come  to 
the  knowledge  of  the  fact  which  made  the  marriage  unlawful,  are 
to  be  reputed  bastards :  but  that  the  ignorance  of  any  one  of  them 
ought  to  support  the  legitimacy  of  the  children  begotten  prior  to 
tbe  decree  by  which  it  is  declared  void,  because  tiu  then  none  of 
the  spouses  ought  to  decline  the  conjugal  duties,  Lib.  2.  Dieg.  18. 
$  19.  t  ^^-  When  it  is  said,  that  those  children  are  bastards  who  are 
born  of  a  mother  whose  marriage  with  Hie  father  was  unlawful. 
Lord  Stair,  B.  8.  T.  3.  ^  42.,  understands  that  expression  in  the 
limited  acceptation,  of  marriage  forbidden  by  the  divine  law,  ex. 
gr.  marriage  within  the  forbiaden  degrees,  or  that  which  is  con- 
tracted while  either  of  the  parties  stands  already  married ;  and 
from  thence  concludes,  that  marriage  between  the  adulterer  and 
adulteress,  afler  the  dissolution  of  the  form^  marriage  by  divorce, 
does  not  fix  bastudy  on  the  issue,  notwithstanding  the  statutory 
prohibition,  and  penalty  annexed  to  such  marriage,  by  1600, 
C  20  ^%    As  to  the  consequences  of  this  doctrine  with  respect  to 
the  legal  rights  of  succession  competent  to  such  issu^  vid.  inJr. 
B.  3.  T.  10.  §  & 

52.  Legitimated 

than  ten  months  preceding  the  biith  does  not  filiatei  Fac.  CoU.  Aug.  17. 1774,  Stewart^ 
I>iCT.  p.  11 664***, 

t  Se«  on  this  bead,  Falc.  July  28.  1747,  Campbettf  Dict.  p.  10456. 
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''^  Bat  such  a  copula^  and  indeed  one  at  a  considerably  greater  distance  of  timet  ^Hl 
constitute  a  semiplena  probation  and  thus  leave  room  tor  establishing  the  filiation  by 
the  mother's  oath  in  supplement.     Vid.  infir.  B.  4.  t.  2.  §  14.  in  not. 

'"  See  this  matter  very  fully  discussed  in  Roultedge,  I9ih  May  1812,  supr.  cit. 

'**  This  very  interesting  question,  as  to  the  effect  due  to  the  bonajides  of  either  pa- 
rent, in  determining  the  children's  legitimacy,  occurred  in  a  late  case,  Brymer  v.  Bid^ 
deU.  The  point  was  very  ably  discuss^)  both  in  written  pleadings,  and  in  a  hearing  in 
presence.  The  Judges,  \%thFeb.  1811,  were  equally  divided ;  Lords  Justice^Clerk 
CHope)^  Glenlee  and  Meadaaobankf  being  in  favour  or  the  legitimacy,  and  Lords  Pol* 
kemma^  Boberlson  and  Newton^  against  The  case  stood  over  for  the  opinion  of  Lord 
(now  Justice-Clerk)  Boyle^  and  memorials  were  ordered  on  the  whole  cause.  But  the 
child  having  died  m  the  meanwhile,  the  question  dropped. 

See  another  report  of  the  case  of  Campbell^  referred  to  supr.  not.  f,  in  Elchies,  v. 
Pboop,  no.  7. 

the  effect  of  this  sUtute  explained  infr.  B.  S.  t.  10.  i  9. 
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tions of  parents 
to  children. 


52.  Legitimated  children  are  those  who  were  bom  bastards,  but 
have  afterwards  been  made  lawful.    By  the  Roman  law,  children 
were  thus  legitimated,  either  by  letters  of  legitimation  from  the 
Sovereign,  at  the  desire  of  their  natural  father,  who  had  no  issue 
lawful)  Nw.  89,  C.  9.,  of  which  afterwards,  B.  S.  T.  10.,  or  by  the 
subsequent  intermarriage  of  the  mother  of  the  child  with  him  by 
whom  it  was  procreated.    This  last  kind,  though  it  was  not  receiv- 
ed by  our  most  ancient  customs,  Reg.  Maj.  L.  2.  C.  51.  §  2.  S. ; 
Cr.  juib.  %  Dieg.  18.  §  8.,  has  been  adopted  into  our  law,  for  some 
centuries  past,  and  entitles  the  children  so  legitimated  to  all  the 
rights  of  lawful  children  :  And  consequently,  if  they  be  sons,  they 
exclude,  by  their  right  of  primogeniture,  the  sons  procreated  after 
the  marriage,  from  the  succession  of  the  father's  heritage,  though 
these  sons  were  lawful  children  from  the  birth.     The  subsequent 
marriage,  by  which  this  sort  of  legitimation  is  effected,  is  by  a  fic- 
tion of  the  law  considered  to  have  been  contracted  when  the  child 
legitimated  was  begotten  ;  and  consequently  no  children  can  be  thus 
legitimated,  but  those  who  are  procreated  of  a  mother  whom  the 
father  at  the  time  of  the  procreation  might  have  lawftilly  matried : 
If,  therefore,  either  the  father  or  the  mother  of  the  child  weire  at 
that  period  married  to  another,  such  child  is  incapable  of  legitima- 
tion ^^.     It  is  a  hard  doctrine  which  is  maintained  by  Voet,  Com- 
ment.  tit.  De  concub.  §  1 1.,  that  legitimation  by  a  subsequent  marriage 
has  full  effect,  even  to  the  prejudice  of  the  children  of  a  iQarriage 
intervening  betwixt  the  procreation  of  the  bastard,  and  the  sob- 
.  sequent  marriage,  by  which  that  bastard  was  legitimated.     Put  the 
case,  that  a  person,  after  the  death  of  his  wife,  who  left  behind 
her  a  lawful  son  of  the  marriage,  intermarries  with  a  woman  by 
whom  he  had  a  bastard  son  prior  to  his  first  marriage :  The  bastard 
being  thus  legitimated,  excludes,  according  to  this  opinion,  by  his 
right  of  primogeniture,  not  only  his  brothers  by  the  full  bloody 
procreated  after  the  marriage  of  their  parents,  but  the  son  of  the 
father's  first  wife ;  who,  though  he  was  indubitably  at  his  birth  his 
father's  only  lawful  son,  is  nevertheless,  by  this  last  marriage,  with- 
out the  least  fault  imputable  to  him,  deprived  of  the  right  arising 
from  his  primogeniture,  by  an  act  of  his  &ther  to  which  he  never 
consented.  But  the  contrary  opinion  is  more  agreeable  to  the  ana- 
logy at  least  of  the  Roman  law,  cL  Nov.  89,  (7*  9. ;  and  it  would 
seem,  that  that  kind  of  legitimation  is  sufficiently  favoured,  when 
it  puts  the  bastard  in  the  same  condition,  in  a  question  with  his 
brothers  by  the  full  blood,  as  if  the  father  had  been  actually  mar* 
ried  to  their  common  mother  at  the  time  of  his  procreation,  though 
it  should  not  have  effects  with  regard  to  third  parties,  which  tend 
so  much  to  weaken,  and  must  sometimes  render  quite  elusory, 
the  stipulations  by  which  brides  secure  their  own  and  their  chil- 
dren's rights  in  marriage-contracts. 

53.  Parents  lie  under  the  strongest  obligations,  from  nature  itself^ 
to  take  care  of  their  issue  during  their  imperfect  age,  infr,  §  56L  ; 
in  consequence  of  which,  they  are  vested  with  all  the  powers  over 
them  which  are  necessary  for  the  proper  discharge  of  their. dutjr* 
This  parental  power  or  authority  is  chiefly  discovered  in  the  father, 
whom  nature  has  constituted  the  head  of  the  family,  and  who  in 

that 


1M 


Parties  domiciled,  and  having  bastard  children,  in  a  country  where  legitimatiQU 
per  suiseguens  matrimonium  is  not  recognised,  cannot  Intimate  their  children  by  mar- 

rg  in  that  country,  even  to  the  effect  of  succeeding  to  a  landed  estate  in  this  :  Skul^ 
J  1st  July  ISOS,  Fac.  ColL  Dxcr.  v.  Foreign^  Jpp.  NO.  6,  affirmed  on  appeal^ 
^d  March  1808. 
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that  character  has  the  sole  and  absolute  right  of  directihg  whatever       Title  VI. 
concerns  the. persons  of  his  children  under  age,  of  exercising  that       ^^'^TV*^^ 
de^ee  of  discipline  and  moderate  chastisement  upon  them  which 
their  perverseness  of  temper  or  inattention  calls  for,  and  of  order- 
ing every  thing  relating  to  their  education,  or  the  improvement  of 
their  minds.    He  is  entitled  to  all  the  profits  accruing  from 'their 
labour  and  industry,  while  they  continue  in  his  family,  or  are  main- 
tained by  him  at  bed  and  board,  SU  B.  \.  T.  5.  %  6.  8.     But  even 
then  the  children  are  capable  of  receiving  donations,  either  from 
the  father  himself,  or  from  others,  which  thereby  become  their 
own  property.     Children  who  get  a  separate  stock  from  the  father 
during  their  minority,  foor  carrying  on  any  trade  or  manufacture^ 
or  setting-up  a  separate  employment  by  themselves  even  though 
they  should  continue  in  his  family,  may  be  said  to  be  emancipated 
or  forisfamiliated,  in  so  far  as  relates, to  that  stock  ;  for  the  whole 
profits  arisii^g  from  it  are  their  own :  But  If  the  profits  arising  fix)m  \ 
sudi  employment  shall  be  sufBcient  for  their  subsistence,  the  father. 
is  not  obliged. to  maintain  them  in  his  &mily^at  his  own  ei^pence, 
but  may  article  with  them  for  the  payment  of  boardl     Forislamili*  \ 
atioQ,  when. understood  m  this  sense,  is  also  inferred  by  the  child's . 
marriage,  or  by  his  living  in  a  separate  house,  with  his  iather^s  con-^ 
sent  or  permission,  St.  B%  1.  T.  5.  §,  13. 

54.  A  father  is,  in  consequence  of  these  powers,  the  natural  guar- ,    a  fiither  U  tu, 
dian,  or,'  as  we  express  it,  administraiior-inJaw  for  ihans^ing  the    tor  and  adminis- 
estate  belongipg  to  his.  children  during  their  minority ;  not  only  their    ^^^^  ^  **'•  ^*^* 
tutor  while  they  are  pupiisi  but  their  curator  after  tney  become  pt/-.     '^^ 
hetety  till  their  perfect  age.     That  the  father  was  tutor-in-law  to  his, 
issue^  was  never  doubted;  for  he  must  necessairily  have  that  authori-' 
ty  himself  over  his  pupil  children,  which  he  cap  devolve  on  others 
^er  his  death : :  But  because  fatl>ers  could  not,  bv  our  former  l^w,, 
naiEe  curators  for  their  children  past  pupillarity,  yior  indeed  fan  at 
this  day,  except  in /e^^  jKWf'ie,  1^96,  C  8.)^  some, have  held,  that  a 
&ther  was  pot  .curator  to  his.  child:  But  the  contrary  was. a^jud-'^ 
ged,  Dirl.  55.  {M^ckenzie^  Pict.  p,  8961.).     This  right  of  legal  ad- 
ministration is  not  limited  to  jthe  subjects  gifted  to  the  children  by ' 
the  father,  but  extends  to  every  estate  \!mich  they  may  ffet  from 
others,  either  by  donation  or  succession  ;  for  the  relation  oi  a  father 
lays  him  under  a  natural  tie  to  look  after  whatever  belongs  to  his] 
issue,  till  they  are  capable  of  managing  it  themselves.     Hence, 
though  minors  who  have  attained  the  age  of  puberty,  may,  with  the 
father's  consent,  name  curators  for  the  •  management  of  an  estate 
properly  their  own ;  yet  the  nomination,  if  the  father  shaU  oppose 
it,  cannot  proceed,  Jyiy  14.  \Q^\j  Bartholomew^  (DicT.App.  II.  voce 
Minor.).     Minor  children  may,  however,  have  other  curators  than 
the  father,  without  his  consent,  in  the  following  cases  :  JFSrs/,  Where 
the  child  has  a  claim  against  the  father,  the  judge  will  of  course  au- 
thorise a  curator  ad  lites  to  maintain  the  suit  against  him.     2dly^ 
Where  a  child  has  an  estate  left  to  him  by  a  stranger,  exclusive  of 
the  father's  administration,  and  no  curator  for  the  management  of  it 
is  named  in  the  grant,  the  judge  must,  from  the  necessity  of  the  case, 
name,  not  the  father,  but  another  curator  to  look  after  it ;  because 
every  proprietor  may  bequeath  or  devise  his  ownjproperty  under 
such  restrictions  as  he  shall  judge  proper.     3c%,  The  father's  right 
of  legal  administration  to  his  daughter  is,  upon  her  marriage,  trans- 
ferred from  him  to  the  husband,  who  is  by  our  law  entitled  to  the 
legal  curatory  of  the  wife. 

VOL.  I.  2  R  55.  Tlie 
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55.  Hie  father's  administration  is  rtetricted^  with  us,  to  such 
of  his  children  as  continue  in  family  with  himself;  and  a  child 
is,  as  to  this  question,  held  to  continue  in  his  father's  familj, 
though  he  should  reside  elsewhere,  if  he  earns  not  Ms  livelihood 
by  his  own  industry  and  labour,  independent  of  atiy  aid  firom 
the  father;    see  DirkL  SI.   Dec  7.    1666,   (Mackemzie^  DiCT. 
•  8959. ).     It  is  the  father  alone  who  is  admin istFator*-in4aw  to 
is  children ;  the  father -s  father  has  no  title  to  the  dfice,  upon 
the  predecease  of  the  immediate  father,  Hairc.  715^  LaiHiingto^ty 
(DicT.  p/  16306.).     This  right  requires  no  cognition  or  service 
to  complete  it,  but  arises  ip90  Jure  from  the  relation  in  W'bich  the 
father  stands  to  his  child.    Arid  because  fifthers  site,  from  tbe  tit- 
fection  stamped  by  nature  itself  upon  that  relation,  ptfssumed 
tb  act  to  the  best  of  their  power  for  iheit  bkildre»*s  interest,  th^ 
obligations  arising  firom  their  right  of  admintetration  ofe  not  nettr  to 
strong,  as  those  "^ich  w^  shall  soon  ledtn  tsre  imposed,  ia  the  eom^ 
mon  case,  on  proper  tutors  and  cpratots.    They  eife  undet  m>  i6e- 
cessity  to  take  the  oath  de  JidtU  odminullfaHane^  pox  to  give  aeeu^ 
Tiiy  tnat  they  dhall  account  for  their  management ;  unless  wtteiPe, 
from  the  lowness  of  their  circumstances,  the  ^ild*s  pWperty  may 
be  in  dabger,  Dttrie,P\sb.  1%  1688,  CMMin,  {Iher.  p;  ie96&)^ 
They  are  not  obliged  to  make  inventory  of  the  ilhild's  oiitate,  nor 
are  they  liable  for  omissions;    l%i#  office  of  IfitgA  ttdminibtrfltion 
beiiig  a  right  properly  civil,  can  be  ^erdsed  tfb  liuch  children  a*- 
loue  as  are  procreated  in  ktWful  tnArriii^.     A  fhtbeir  thcirefoi^  can* 
not  be  admmistrator-in-law  to  his  bastard  son,  because  a  bastiu4 
hath,  in  the  judgment  of  law,  no  fkther.    The  decisidn  brought  by 
some  writers  in  support  of  die  contrary  dpinion,  Mutch  17*  1684, 
L.  Touchy  (ptCT,  p.  16^48.),  proves  no  mote,  than  thKt  &tety  p^erson, 
i^hether  father  or  $tranger,  who  makes  a  donation  to  a  minor,  is  pre- 
sumed to  reserve  the  administration  to  himself  during  the  minor's 
lesser  age.    The  poni^er  inherent  \n  a  father,  of  naming  to  his  issue 
tutors  and  curators,  whose  office  does  not  commence  till  afler  his 
own  death,  falls  to  be  explained  under  the  next  title.    Lord  Stair 
seems  to  affirm,  that  the  father  may,  even  after  the  childr^'s  ma* 
jority,  compel  them  to  live  in  bis  family,  and  contribute  their  la* 
bour  Awards,  his  service,  ^.  1.  71  5.  §  IS. ;  but  it  is  the  moi'e  ge- 
neral opinion,  and  better  founded  in  nature,  that  the  codipcdling 
power  of  a  &ther  over  his  issue  lasts  only  till  they  arrive  at  perfect 
age ;  and  that  they  are  from  that  period  their  own  masters  in  every 
respect,  and  continue  no  otherwise  obliged  to  him,  but  by  the  bonds 
of  duty,  affection  and  gratitude,  which  no  length  of  time  nor  sta- 
tion ot  life  ought  to  dissolve,  or  even  slacken.     Yet  where  a  child 
is  fatuous  or  furious,  the  same  grounds  of  natural  law  which  enti- 
tle the  father  to  be  his  child's  legal  administrator  while  he  is  mmor, 
entitle  him  also  to  the  office  of  curatory  after  his  majority,  daring 
the  continuance  of  his  distemper,  tn/r.  T.  7.  $  49. 

56.  As  to  the  duties  of  a  father  towards  his  children,  from  which 
duties  all  his  powers  over  them  are  truly  derived,  he  is  obliged  to 
preserve  and  protect  them  during  their  nonage ;  to  provide  them  ih 
oed,  board,  and  clothing,  and  all  the  necessaries  of  life ;  and  to  give 
them  an  education  suitable  to  their  rank,  in  their  younger  years. 
Nor  is  this  obligation  merely  natural ;  for  if  they  refuse  to  dis- 
charge it,  they  may  be  compelled  to  peiformance  by  the  civil  ma- 
gistrate, 

*  In  a  case  where  the  father  was  in  embarrassed  circumstances,  and  not  resident  in 
Scotlandi  sccnrity  was  required,  Fac.  CM.  Feb.  S2.  1794,  Qraham^  Diet.  p.  16583. 
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gistrftte,  acGordinj^  to  their  station  of  fife,  aod  the  measare  of  Ch^r 
foitone,  Zr.  5.  §  10.  12.  De  agn^  lib.  It  is'  not  limited  to  the  fa*  / 
ther  alone ;  though  he,  as  the  bead'  of  the  fitmily,  and  as  the  aole  j 
manttgef  of  the  gooda  kt  convoiitniaB,  is  bound  most  directly  andj 
in  the  first  place :  But  in  default  of  the  father,  who  ia  the  ascen--i 
diewt  m  the  first  de^ree^  either  through  death  or  incapadty,  the 
burdeii  of  maiiitaitiing^  the  children  fSla  upon  his  falser,  or  the 
children's  paternal  g^uidiatber,  and  so  npiwards  upon  the  other 
aMc^ndents  b^r  the  fa^er  f  said  failing  these,  upon  the  mother,  and 
the  ascendents  bj  her^  .SItein,  Feb.  23.  1666,  Children  of  the  E.  of^ 
Buchan^  (DtCTr  p.  411.)  ^^.  And  though  agrand&ther  is  not,  in  the 
ctMUifion  case,  obliged  to  maintain  any  of  the  issue  of  his  daugh- 
ter; bectase  daUf^ers  are  by  marriage  transferred  from  their  fii- 
tfaer^^  fitmlly  td^  that  of  the  husband,  L.  &  eod.  t  j  jet  the  Imr 
makes  him  llitble  subsidiufii  in  every  case  where  those  whp.  are 
more  directly  obliged  become  indigent^  lUd.  Parents*  are  not^. 
howev^t,  bound  to  give  their  chikben  as^mrate  alimony,  thab  ta, 
to  maintain  them  in  a  house  by  themsdves :  It  is  enough  that  the 
father,  or  other  parent,  offer  to  entertmn  them  in  hi?  owa  far 
miij ;  unless  he  shall  by  hia  harsh  treatment  of  th^rai  forfeit  his  right 
to  that  altiiraative,  My  SO.  1734,  Hepbumf  (Dxct.  p.  410.) ;  see 
JT.  27^;  in  which  case,  the  judge  will  ordain  the  diild  to  be  taken 
from  the  father's  custody,  and  decree  a  reasonable  sum  for  his  main- 
tenance. As  soon  as  the  children  can  subsist  by  their  own  labour 
or  industry,  the  obligation  ceaseth,  dL  L.  5.§7.  i  for  he  ^o  can 
earn  his  own  bread,  has  no  right  or  daim  of  maintenance  from  an- 
other :  And  upon  this  ground  a  parent  may  exact  board  from  a 
child  who  enjoys  a  separate  estate  of.  hta  own.  But  die  obligation 
Irhich  lies  on  parents  to  maintain  thdr  indigent  children  is  perpe^ 
tual  ^^ ;  insomuch  that  though  the  parent  hiniself  should  be  reduced 
to  necessitous  circumstances,  yet  as  long  as  he  keeps  hous^f.  hei  its 
obliged  to  give  the  same  entertainment  that  he  takes  to  himself,  to 
audi  of  his  children  as  have  not  sti£5icient  funds  for  their  own  aub- 
sistence,  Stair ,  Jan^  13. 1666,  Dickf  (Dict.  p.  409.)  f.  Parents  are 

Uiua 

*  Retfu  Dee*  vol.  i.  Fcmlh^  Dicr.  p.  S22d. 

f  In  the  caM  otAdam  co&tra  Lauder^  Fac^'^JoU.  March  1. 176S,  Dict.  p.  599*  i  mA 
Jkme  14.  176^  Dicr.  p.  15419,  and  Sel.Deei$.  NO.  SSO,  Dxa>.  p. 400^  this  oblifAtkMi 
upon  the  fiith«r  was  extended  to  the  ton's  wife,  the  wm  being  alive  and  abroad,  leiii[iBg 
his  fiunily  indigttit  ^^« 


Title  VI. 


1  *^  A  grandfather  found  liable  in  diment  to  hit  grandchild,  ev^  during  hie  &lber's 
life,  where  die  father  was  unable  to  support  it ;  Tm^  26tk  Feb.  1802f,  Fat.  Coll.  Dict. 
%7.  Ai.iM£iiT,  Jpp.  No.  S.  So  iklso  where  the  father  |iad  left  the  country^  although  it 
would  appear  from  the  report  [be  wjea  able  to  maintain  his  fiumly ;  ChrisUe^  ttnjuly 
1802,  Fac.  CM.  Dict.  r.  Aliment,  App.  Na  5. 

"  '  A  mother  in  wealthy  circumstances  is  bound,  j«r^  natune^  to  support  her  son, 
though  major,  until  he  can  maintain  himself;  MaiSneni^  iBth  Mmy  1815,  Fac.  ColL 
This  decision  was  reversed  on  appeal,  27ih  May  1 8 1 8,  6.  Ham^  p.  ii{57.  But  the  re- 
versal does  not  seem  to  touch  the  general  principle^  having  pi'oceeded  on  the  special 
effect  due  to  an  English  marriage-settlement;  under  which,  the  Liord  Chancellor  held, 
Ist,  That  the  interests  of  parties  had  been  solemnly  and  definitively  fixed  ;  and  2d, 
That,  at  all  events,  <<  as  the  son  had  a  vested  interest  in  the  property''  secured  by  the 
settlement,  <*  mth  which  he  might  deal  in  the  market^  he  had  suffici»t  aliment  without 
aid  from  his  mother." 

1  '^  The  same  was  found,  Duncan^  nth  Feb.  1810,  Fac.  Coll.    It  is  diffisrent  where 

the  Bcm  ia  himself  able  to  mainUin  his  wife ;  ibid.  Gtristie^  6^  %fuljf  1802,  Dier.  v.  Alh 

MBMT,  No.  5.  The  fiitber  is  not  liable  in  aUment  to  the  son's  wjdow ;  Jdamf  1  Ith  Mg 

1764,Dict. p. 400,  UthJune  1765, Dict. p.  15419}  Duncan, 2%thFeb. ISOd^Fac. CoU.^ 

YuiU^  ^Ist  Ike.  1815,  Fac.  Coll.:  though  one  exertion  seems  to  have  been  found  to 

this 
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f  thus  bound  to  maintain  their  issue,  though  the  relation  should  be 
:  merely  natural ;    not  only  the  mother,   who  is  always  certain, 
d.  L.  5.  §  4.,  bot  likewise  the  father,  if  he  hath  either  acknowledged 
i  the  child  for  his,  or  may  be  presumed  from  other  circumstances  to 
have  begotten  him  *.     It  does  not  seem  fixed  in  general  how  long 
parents  are  bound  to  maintain  their  natural  children:  In  the  case  of  a 
gentleman,  the  obligation  was  found  to  continue  till  the  child  was  four- " 
teen  years  of  age,  Fac.  ColL  ii.  97*  (Paierson^  Dict.  p.  1 1080.)  f  ***• 
57.  In  consequence  of  this  obligation,  an  action  lies  against  the 
father  for.  the  price  of  goods  given  upoa  credit  to  his  tjhild,  if  they  * 
were  suitable  to  his  fortune,  Siough  he  should  not  be  living  in  m- 

mijy 

^  The  qtutfOwn  of  aliment  doe  to  a  natural  child,  must  necessarily  depcttd  upon  the 
circumstances  of  its  parents.  Where  the  father  was  a  day-^laboi^rerj  and  the  mother 
of  ^e  same  rank)  the  Court  awarded  against  the  fadierL.S  annually,  fac.  CM.  March 
7.  1778,  Oliver,  Dict.  p.  444.  j  lin  many  later  cases,  L.4  or  L.^.  accor(libg  to  drctim* 
stances.  But  among  persons  of  higher  rank,  the  sum  of  L.100  Scots' has  been  often 
given,  Fac.  €(M.  Nao.  19.  1782,  Giendinning^'^\  Diet.  p.  445^)  ibid.  Nao.29.  1789, 
Paltfrsm,  Dict.  p.  445.;  and  Jon.  27.  1779,  Kincaid^  referred  to  in  tlie  report  of  P^- 
terson's  case.  Sometimes  even  higher  sums  have  been  given.  But  all  thb  is  disc^e* 
tionaiy,  and  depending  Teiy  much  upon  circumstances. 

t  The  same  found,  KUk.  Aument,  NO.  iv.  Oraham,  Dict.  p.  441. ;  Fac.  CM.  Feb. 
21.  1763,  Short f 'Titer,  p.  442.  In  the  case  of  Oliver,  Dict.  p»  444.,  the  aliment  was 
found  due  ^bsolta^k/i  till  the  child's  age  of  seven  years,  and  ther^aller  <<  until  eiiherihu 
*  <  jth^.  fi^ther  shall  take  the  child  into  hi9  own  keepityg,  pr  that  the  chUd  ishall  attam  the 
«  age  of  ten  years.'* 

Questions  have  firequttntly  arisen  betweeii  the  pinretits  respecting  the  custody  of  their 
natural  child.  During  the  period  of  infancy,  die  mother  has  always  been  preferred, 
Fac.  Call,  March  4»  1758,  Burgess,  Dict.  p.  I'S57. ;  but  decisions  nav^  not  ascertain- 
ed, with  perfect  precision,  the  age* at  which  this  exclusive  right  in  the  mother  ceases, 
or  in  what  circumstances  the  father  iha^  be  entitled  to  such  custody.  In  general,  cus- 
tody        "  ■'     ^ •    -     - 

chil 

must  belong  to  the  ^Ourt,  judging  upon  the  circumstances  of  each  particular  case^  to 
regulate  matters  both  as  to  tjbe  ailment' and  custody  of  natural  children,  without  being 
tiea  down  to  any  precise  rule,  as  in^the  case  af  Farquharson,  S^c.  totiKrvL  Anderson,  in 
1805,  (not  reported).  In  the  above  CBse  ot  Short,  the  mother  was  preferred  to  the  ens- 
tody  of  her  child,  a  female,  for  the  full  space  of  fourteen  years  front  die  birth ;  but  in 
diverts  case,  the  period  was  limited  to  seven  years.  In  two  later  cases,  alrieady  quot- 
ed, the  motber  was  found  enthled  to^lemand  aliment  for  a  female  child  tiM  ten  years 
of  age,  and  for  a  male  child  till  seven.  Foe.  CM.  Nov*  19. 1782,  Gkndinning,  Dict. 
p.  445.;  ibid.  Nov.  29.  1782,  Paterson,  Dict.  p.  445,  ^^. 


dv  itq>lies  gUardian^ip,  wMch  legalW  does  not  belong  to  the  fMJber  of:  a  natural 
aid.    But  as  the  court  of  session  haa  in  all  such  casqs  a  supereminent  power,  %o  it 
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this  rule,  De  Cowrmt,  %d  Jvly  1806,  Dict.  o.  Alimenis  Fac.  CM.App.  NO.' 8.,  where  it 
was  decided,  that  ^^  proprietor  6f  an  entailed  estate  is  bound  t6  Maintain  the  widow 
of  his  son,  she  being  also  the  mother  of  the  heir  of  entail :  This,  howetwf,  has  always 
been  r^;arded  as  a  special  case,  and  by  some  even  questioned*  as  of  dubious  antho- 
rity. 

^**  .According  to  the  report,  L.10  Sterling  was  given  in  this  case. 

^ "  On  a  fair  view  of  the  authorities,  it  does  not  appear  ever  to  have  been  positive- 
ly found,  that  the  father  is  entitled  dejure  to  the  custody  of  his  natural  child  ;  though 
the  same  result  has  perhaps  been  arrived  at  indirectly,  by  making  the, father's  custody 
the  condition  of  epttending  his  obligation  of  aliment  beyond  a  certain  period. 

In  a  recent  case,  the  leaning  of  the  Court  seems  to  have  been  in  favour  of  the 
mother's  permanent  right  of  custody ;  at  least  wherever  personal  disqualiBcation  did 
not  exist;  Goadby,  7th  Jtdy -ISl 5,  Fac.  Coll.  The  circumstances,  indeed,  admitted 
no  decision  of  this  point,  as  in  a  competition  with  the  father ;  but  it  was  expressly  so 
found,  in  resard  to  a  male  child  of  twelve  years  old,  as  between  the  mother  and  the 
relations  of  tne  deceased  father :  and  the  decision  is  of  more  importance,  because  pro- 
nounced notwithstanding  an  avowed  purpose  on  the  part  of  the  mother,  who  was  an 
Enfflishwomanv  to  remove  the  child  (who  also  had  been  born  in  England,  bat  had, 
at  this  time,  with  her  concurrence,  been  resident  for  two  yean  in  Scotland  with  the 
father's  relations)  beyond  the  jurisdiction  of  the  Court.  This  last  circumstance  gave 
rise  to  a  very  delicate  question,  which  much  divided  the  Court,  as  to  the  propriety  of 
sanctioning  such/removal  outof  their  jurisdiction.  But  the  decision  ordered  the  enild 
to  be  restored  to  its  mother. 

^**  Where  the  child  is  an  idiot,  or  otherwise  labours'  under  incapacity,  the  obliga- 
tion  continues  "  aye  and  while  it  shall  be  unable  to  support  itself;"  Finlayson,  7iA  Jtdy 
1809,  Fac.  Coll. 
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mUj^  wiltkhis £it£ier,  jFac.  Coll  iu  119.  Barchy^  (Dzgt.  p.  9694.)> 
unless  he  bring  pix>of  that  he  guve  the  child  a  separate  allowance 
to  provide  %^t  himself,  or  that  the  child  was  provided  aliunde. 
Noc  is  it  ttecessaryt  in  such  case^for  the  shimkeeper  of  tradesman  to 
cGttsuIt  ^  fiilher  befordiandy  or  to  demand,  from  him  a  warrant  to 
furnish  the  child  upon  credit  for  what  he  caUd  for,  Stair^  Jaiu  20. 
1^73,  WaUace^  (IhcT.  jn  18425.^  i  Fount.  Jtm.  14.  1698,  Hopkirk, 
(DicT.  p.  12482.).  This  obligation  for  malntraance  is  reciprocal 
between  parents,  and  children  ;  and  hath  as  strong  effects  a^intf^ 
the.  last  as  the  first ;  fo^  the  tie  of  piety  and  gratitude,  by  which  na« 
tuce  hath  bound  children,  when  they  nave  a  fund  sufficient  fox  it, 
to  matntain  their  indigent  parents,  is  supported  by  the  civil  sonction,, 
d  Zf«  5.  §  L  ^  15. ;  L..  uU.  ^  5.  C.  De  l^n.  qu0  libsr^ ;  J:¥iy  W^ 
ITIQ,  Bifofom.  (BtcT.  p.  448.)  »«^. 

S&.  A  father  is  not  barely  bound  to  maintaiq  his  chUdren  duf- 
ring  his  own  Hie ;  he  ought  so  to  nrovide.  fbr  all  of  them,  that  they 
may  be  able  to  Hva  eomtortably  after  his.  death  :  It  is  therefore  his 
duty  either  to  make  over  by  a  deed  m/er  vivo^y  or  to  bequeath  to 
oacn  of  them  by  testament,  such  a  patrimony  or  provision,  in  Ifupdi 
money  or  other  subjects,  aa  is  suitable  to  his  circumstances.  This 
duty  la  however  one  of  those  which  is  left,  entirely  upon  the  CQpr 
adencey  without  beine  enforced  by  any  civil  sanction;  and  tb^re? 
fore,  if  the  father  ne^ect  to  grant  provisions  to  his  younger  child- 
ren, that  obligation  is  not»  upon  hia  death,  transferred  against  his 
heir.  But  the  obligation  to  maintain  the  younger  children  is,  by- 
the  usage  of  Scotland,  justly  continued  a^r  the  father's  death,  if 
he  was  proprietor  of  a  land  estate,  and  is  transferred  against  the 
eldest  son  or  heir ;.  who,  as  representing  the  £|ther,  must  maintain 
these  his  younger  brothers  and  sisters  :  For  the  right  of  primoge-; 
niture,  which  entitles  the  eldest  son  to  die  father's  Whole  heritage 
exclusive  of  the  other  children,  would  be  most  iniquitous,  if  it 
were  not  charged  with  the  alimony  of  the  younger  brothers  and 
sisters,  where  me  &ther  has  left  them  unprovided  ^^^^*-— -Here  an 

VOL.  I.  2  s  observation 

*  The  representative  of  a  grsndfether  has  been  fouod  liable  in  like  mahner,  Sek 
tcis.  No.  214,  SeatoUf  Digt.  p.  431.  Bat  the  contrary  was  found,  Foe*  CM.  iii. 
No.  44,  Patersons,  DicT.  p.  429. — See  ibid.  Feb.  2S.  1S02,  Taitf  Dicr.  App.  l.voee 
Alimsnt,  no*  S|  lUd.  My  6.  1^02,  Chriitit^  Dicr.  App.  1.  voce  AlimevT,  NO.  5. 
The  Coait  have  also  foand  aliment  due  to  one  tistei^iiterine  by  aaothert  who  bad  been 
left  her  mother's  sole  executrix,  Ac.  CaU.  il.  I8S,  8$otty  Dtcr.  p.  440. ;  SeU  Deeiu  15S. 
Scott ^  Digt.  App.  I .  wxe  Paremt  and  Chilo. 
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"<"  Anderson^  25th  Jan.  1754,  Fae.  CdL  Dicr.  p.  427;  Pat4rsany  2£th  June  176If 
Fac.  CoU.  DiCT.  p.  429  ;  Seatm^  iUh  Feb.  1764,  Sel.  Dee.  dicr.  p.  451  $  Campbell^ 
25th  Feb.  1S09,  Fac.  Cdl. 

'  *  *  It  wqald  seem,  that  in  every  case,  the  representatives  of  a  person  deceased, 
whether  the  degree  of  relationship  be  nearer  or  more  remote,  and  whether  the  succes- 
Moni  by  which  they  are  hfcralif  consist  of  heritage  or  moveables,  are,  out  of  this  succes- 
sion, liable  in  aliment  to  those  whom  the  deceased  himself  was  under  a  natural  obli- 
gation to  maintain.  Thus,  in  the  cases  referred  to,  supr.  p.  146,  not.^  and  p.  148, 
not.  *,  a  wife  was  found  entitled  to  aliment  from  the  representative  of  her  husband, 
(d^hopgb,  af  in  the  case  of  Lamther^  **  a  distant  collateral  relation,")  her  legal  provi^ 
aiona  being  defective.  I^  the  same  way,  a  mother  and  jBrandmother  were  found  entitled 
to  aliment  out  of  the  son  and  grandson's  estate,  though  *^  very  distant  collateral  rela- 
tions had  succeeded  ;*^  Buchanan^  21st  January  1813,  rac  ColL  So  also  in  the  case  of 
the  aisleffs^nterine  referred  to  above,  not.  *,  h.p.  And  so  also,  perhaps,  especially  since 
tiiedecisioiis  in  Tait  and  Christie^  supr.  not.  *  ,  as  to  the  obligation  of  the  representative. 
of  a  grand&ther  to  alinient  tbe  grandchildren,  notwithstanding  the  conflict  between 
the  two  cases  of  Seaion  and  PatersonSf  supr.  not.  *,  h.p. ;— See  Dalaiel^  l^th  Dec  1789, 
Fat:.  CoU.  Dicr.  p.  4£0. 

A  father  having  settled  certain  provisions  on  his  younger  children,  payable  at  their 

respective 


Father^s  obliga^ 
tion  to  provide 
his  children  af- 
ter  his  death, 
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Book  I.  observation  may  be  made  by  the  way^  (though  it  does  not  direetly 
^  concerns  the  r^ation  between  parents  and  (mildren)^  thatui  ques- 
•  tions  about  the  continuance  of  the  burden,  as  thus  transferred  after 
the  father's  death  against  his  heir,  a  reasonable  distinction  is  made 
in  our  practice  .between  the  alimony  due  to  brothers  and  to  sisters. 
The  heir  is  bound  to  maintain  his  younger  brothers,  only  until 
their  majority,  because  they  are  presumed  capable,  after  their  per- 
&ct  age,  of  earning  a  livelihood  to  themselves  by  business  or  em- 
ployment But  sisters  must  be  maintained  till  tlieir  marriage ; 
becaus<s  the  dau^ters  of  gentlemen  can  do  as  little  for  themselves 
after  as  before  mi^ority^^^  till  they  get  a  husband  toprovide  for  them, 
Clerk  Homcj  114.  (Dongias,  Dicr.  p.  42£L).  The  endurance  of 
ihe  aliment  to  sisters  seems  to  depend  on  the  degree  of  opulence 
as  well  as  the  rank  of  parties.  Wnere  the  family-estate  ot  a  gen- 
tleman was  small  and  somewhat  encumbered,  the  aliment  to  sis- 
ters was  therefore  found  due*  only  till  they  should  come  of  age*. 
In  persons  of  lower  rank,  the  obligation  to  maintain  the  sisters 
lasts  no  longer  than  till  they  are  fit  to  be  put  to  an  empiloyment,  or 
to  enter  into  service.  By  the  law  of  nature  considered  abstractly, 
die  eldest  brother  is  not  obliged  to  maintain  a  younger  while  the 
mother  is  alive,  who  is  more  directly  debtor  in  that  obligation.  Yet 
in  die  case  of  an  eldest  son  succeeding  to  the  whole'  heritage  of  his 
ftither,  the  rislit  of  primogeniture  is  justly  charged  with  the  main- 
tenance of  au  the  younger  children  of  him  to  whom  diat  eldest 
succeeds  as  sole  heir ;  and  the  mother's  jointure  is  considered  as  no 
more  than  a  suitableprovision  for  herself.  Clerk /fome,  11 4.  (Doi^/of, 
DiCT.  p.  425.)  t«  1-his  obligation  upon  an  eldest  son  to  maintain 
his  brothers  and  sisters,  hath  place  only  where  he  takes  an  estate 
as  heir  to  his  father :  If  he  cioes  not  succeed  to,  or  otherwise  re- 
present him,  he  is  not  subject  to  any  such  claim  of  alimony  X- 

59.  It 

*  Kilk.  NO.  6.  voce  Alixknt,  Bmetf  Dict.  p.  41 S.  In  this  case  the  mlimeol  was 
appointed  to  continue  **  till  the  majority  or  marriage  of  the  daughters,  whichsoever 
should  first  happen."  More  lately,  the  Court  gave  aliment  to  a  female  (the  niece  of 
the  defender)  «•  during  her  life^  or  dU  her  marriage,''  Fac.  CM.  Dee.  14. 17S8,  Dakiel, 
DxcT.p.450.  ^99* 

• 

t  Hie  heir  is  indeed  primarily  liable  as  representing  his  father;  yet  if  bis  estate  do 
not  a£R9vd  a  sufficient  aliment  for  himself  as  well  as  for  the  other  chilaren,  the  deficiency 
must  be  made  np  by  the  mother,  who  is  liable  uamdo  loco  to  maintain  her  childreOy 
Bern.  Deeis.  MO.  99.,  Kilt.  NO.  6.  voce  AuM  £NT,  Fak,  IL  SO,  Bisset^  Dicr.p.  41 S. 

X  Foe.  Coll.  Jan.  S5. 1754,  Anderson  and  CHbson,  Dier.  p.  427. ;  ibid.  Jan.  16. 1756, 
Malcolms^  Dicr.  p.  499. 


respective  maiorities,  died,  while  they  were  yet  under  age ;  it  was  found  that  they  moat 
be  alimented  in  the  meantime^  but  the  Court  *<  did  not  think  it  necessary,  in  hoc  siatu^  to 
«  determine,  whether  this  was  ultimately  to  come  out  of  the  fee  of  their  own  provisions,  or 
•<  out  of  the  subject  belonging  to  the  heir  f  RiddeU^  6th  March  1802,  Fac.  Cott.  Dier. 
9.  AuMBMTf  App.  NO.  4.  The  principle  laid  down  by  the  Lord  Chancellor,  in  the 
case  of  Maidmentf  ant.  not.  ^^,  would  seem  to  settle  the  Question  here  reserved,  in  &- 
vonr  of  the  first  altftnative ;  unless  an  argument  could  peniaps  have  been  raised  on  the 
presumed  intention  of  the  father,  which  seems  not  altogether  impossible  from  the  tersns 
of  die  report* 

*^  *  It  is  indeed  observed  by  Kilkerran,  in  the  previous  case  of  Bistet^  <«  Suppose  an 
•<  hdr  to  enjoy  an  opulent  estate,  and  to  represent  a  family,  with  the  dignity  of  wbidi 
<<  it  could  not  well  consist  that  the  daughters  should  go  to  service^  marriage  would  ntill 
•<  seem  to  be  the  proper  period  for  the  endurance  of  the  aliment**  See  also  Scoif 
6th  March  1759»  Fac.  Coll.  Sri.  Decis.  Dict.  p.  440.  and  App.  NO.  1.  PAMMt  awd 
Cuico. 
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59.  It  were  to  deviate  from  the  proper  subject  of  this  treatise^  to 
enter  into  a  particular  detail  of  those  natural  obligations  between 
parents  and  children,  whidh  seldom  receive  support  in  any  country 
by  positive  law ;  ex.  gr.  the  honour  and  obedience  due  by  children 
to  tneir  parents*  But  we  shall  afterwards  learn,  that  some  grosser 
breaches,  even  of  that  duty,  may,  by  our  law,  be  brought  under  the 
cognisance  of  the  civil  magistrate. 


.  Tjtle  VI. 

Duties  of  ho- 
nour and  olie- 
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part  ofchildrgn. 


TIT.   VII. 


•  _ 

Of  Minors,  their  Tutors  and  Curators;  and  of  the  lie 

lotion  between  Master  and  Servant. 


I.   QF  MIKOBS,  THEIR  TUTORS  AND  CURATORS. 

"PERSONS  who,  from  the  want  either  of  yearsj  or  of  the  exercise 
-*•  of  i^eason,  cannot  conduct  themselves,  or  nlanage  their  estates 
with  discretion,  and  who  have  lost;  their  father,  who  was  their  natu- 
ralguardian,  mpr.  T.  6.  ^54.^*  are  made  the  special  object  of  the  pro-* 
tection  of  the  law  in  every  country,  and  are  furnished  with  proper 
guardians^  tiir  their  perfect  age,  or  their  return  to  a  souna  judg- 
ment.^-—^  And  first,  of  those  who  stand  in  need  of  guardians  on 


account  of  their  lesser  age.  The  Roman  law  takes  notice  of  seve- 
ral ages,*  as  infancy,  the  age  next  .to  infancy,  the  age  next  to  pu- 
berty,' puberty  itself^  and  majority :  And  though  the  law  of  Scot- 
land makes  some  difference  in  each  of  these,  the  stages  of  life 
principally  distinguished  with  us  are  only  three,  pupilarity  or  pu- 
pilage, puberty  or  minority,  and  majority.  A  chud  is  in  pupilage 
from  the  birth  till  the  age  of  fourteen^  if  a  male,  and  till  twelve,  if 
ft  female.  Minority  begifis  where  pupilarity  ends,  and  continues 
till  majority ;  which  is,  by  our  law,  tne  age  of  twenty-one  years, 
both  in  males  and  females.  But  minority,  when  made  use  of  in  a 
larger  sense;  includes  all  under  age,  whether  pupils  or  puberes. 
The  gitardians  who  are  intrusted  with  the  care  of  minors,  get  the 
name  either  of  ttitors  or  curators.  Tutory,  from  torn,  is  a  power 
and  faculty  to  govern  the  person,  and  to  manage  the  estate  -  of  a 
pupil ;  that  is,  of  one  who  hath  not  yet  attained  the  age  of  puber- 
ty* Curatory,  from  curuy  is  the  power  of  managing  the  estate,  ei- 
ttier  of  a  minor  jmbes^  or  of  a  major  who  is  incapalue  of  acting  for 
himself  through  a  defect  of  judgment. 

2.  In  the  doctrine  of  tutors,  the  law  of  Scotland  nearly  resem- 
bles the  Roman  ;  most  of  the  variations  between  the  two  arising 
from  the  different  general  contexture  of  the  two  systems.     With  us 
tutors  are  either  testamentary,  otherwise  called  nominate^  or  of  law, 
or  dative ;  which-  division  is  analogous  to  the  tutores  tesiamentariij 
legitime  and  dativif  of  the  Romans.     A  tutor-testamentary  is  he 
MH^om  the  father  names  tutor  to  the  child,  either  by  testament,  or 
other  writing  which  sufficiently  indicates  his  will.     The  ri^t  of 
nomination  was,  by  the  Roman  law,  founded  solely  on  the  patria 
potesUu ;  and  by  ours  also  it  is  an  effect  of  the  natural  guardianship 
inherent  in  the  father,  of  his  child's  person  and  estate ;  for  the  ef- 
fects of  that  right  are  not  wholly  extinguished  by  the  father's  death. 
It  includes  a  power  of  naming  persons  who  may  look  after  what 
concerns  his  child  during  his  pupilage,  after  death  shall  have  put 
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and  curators. 
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Book  I.        an  end  to  die  fiitker*8  own  adtninifltrailaoiiik    The  right,  of  naming 
^  '^^  ^  '^^  ^    testaHtentary  tirt<»s  is  neither  oomp^:«it  by  the  Ronftnkir,  nor 

by  ourS)  to  any  but  fiidiers :  A  gnmd&theryi  ikoM&n^^  a^^heia  not 
adminiatrato9-ia^law  to  his  grandchildy  so  neither  caik  he  name  tu* 
tors  for  htm,  even  though  the  immediate  £ith»  be  dead,  mpr.  T.  6» 
§^  55.  Ab  every  proprietor  can  dispose  of  hia  property  under  such 
limitations  as  he  shall  judge  proper^  a  mo&er,  or  any  stranger  who 
devises  an  estate  to  a  pupil,  may  name  one  to  manage  it  during 
the  child^s  pupilage  :  But  though  such  nominee  gets  the  name 
of  a  tutor,  L.  4.  De  test.  iut.j  the  appellation  is  improper ;  for  be 
has  no  power  over  the  pupil's  person,  and  even  his  right  of  admi- 
nistering the  estate  isi  limited  to  the  special  subject  devised  by  the 
deceased  *•  Such  pupil  may,  therefore,  notwithstanding  that  no- 
mination, be  put  under  the  power  of  a  proper  tutor,  who  hath  a 
right  to  defend  his  person,  and  manage  nis  other  property.  The 
nomination  of  tutors  by  a  father  being  entirely  pendent  on  his  will, 
may,  like  a  testament,  be  altered  at  his  pleasure,  in  the  very  last 
moments  of  Kfe,  L.  S.  §  3.  Detenu  tuL  t*  Nay,  it  retains  itis  am-^ 
bulator^  nature,  though  it  should  be  engrossed  ip  a  deed  ianier  wvo§ 
which  is  in  itself  irrevocable,  ex.  gjr.  in  ^n  absolute  diapositiom  A 
father  is  not  limited  in  his  nomination  to  any  number  of  tiitora ;  he 
may  appoint  one,  or  two,  or  more,  as  be  judgea  best. 
Tutors  testa-  ^-  Testamentary  tutors  are  justly  preferred  to  all  otbinv ;  because 

mentary^  th^ir  the  father's  express  will,  declared  by  his  nomination,  ought  to  pre- 
office  Md  obli-  vail  over  his  presumed  will,  upon  which  the  office  of  tutor  of  law 
gadons.  -^  entirely  grounded.     Hence  the  rule  of  the  Roflsani  kw,  Thai  as 

long  as  a  tutor-testaraentanry  can  be  hoped  for,  there  is  no  room  for 
any  other  sort  of  tutor.  Though  tlierefore  testamentary  tutors 
should  not  have  for  many  years  moved  the  least  step,  importing 
the  acceptance  of  the  office ;  yet  so  soon  as  they  accept,  they  ex- 
clude the  tutor  of  law,  though  he  should  have  actually  served  him- 
self tutor,  and  entered  upon  the  manageinent,  i>ee.  17. 1631,  JucA^ 
terUmyy  (Dict.  p.  16258.)*  Upon  this  ground  also,  the  fatk^'s  no- 
mination is  so  favourably  interpreted,  that  though  one  or  move  of  the 
tutors-testamentary  should  lie  under  a  1^^  inci^acity5  yet  if  there 
are  others  in  the  nominaUon  who  can  lawfully  exercise  the  office^ 
the  persons  incapable  are  held  pro  non  €u^ecti$9  as  if  they  had  not 
been  named,  and  law  supports  the  nomination  as  to  the  rest,  Jufy 
3.  1711,  Bairdy  (picT.  p.  7431.)  :|:*  Hence,  lastly,  a  testaro^itary 
tutor  is  authorised  by  the  nomination  itself,  to  enter  into  the  im- 
mediate exercise  of  his  office,  without  any  form  of  law,  and  is  ex* 
empted  from  making  oath  deceit  adminUtraliones  And  from  the 
same  favour  of  law,  he  neither  was  by  the  Roman  law,  nor  is  by 

ours, 

*  A  person  who  had  been  appointed  by  the  father  of  a  natural  chih)  '^  gaardian  to 
**  the  person  and  estate  of  his  said  reputed  son,"  was  found  entitled  to  costo^  of 
the  boy,  preferably  to  one  to  whom  he  had  been  previously  oommitted  by  the  frttcn 
Fac.  CM.  Nov.  2S.  1785,  Joknson,  DicT.  p.  16874  ^*\ 

f  A  father's  powers  of  naming  a  factor  for  the  tutors  of  his  children  may  be  eier- 
cised  in  similar  circumstanees,  Kamafs  Rem.  Decis.  S8.  Tutor  of  Sh'oiton,  Dxcr. 
p.  16S4S. 

%  Where  two  are  appointed,  without  expressing  them  to  be  joint  tutors,  though  one 
of  them  should  die  or  decline  the  office,  it  will  subsist  in  the  person  of  the  otber^  JSfifc» 
voce  Tutor  and  Curator,  NO.  iv.  Yowigf  Dicr.  p.  16S46  \  Foe*  Coll,  Aug.  5L  1758» 
Children  of  Fisher,  Dicr.  p.  16S6I. 

« 

^^^  I^  in  competition  with  the  mother  of  a  natural  child,  the  father  hath  himadf  no 
proper  right  of  custody,  supr.  not. '",  so  neither  can  he  exclude  her  by  any  appointment 
of  tutors.     As  to  the  appointment  of  curators  to  natural  children,  vid.  infir.  not.  '**» 
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ours,  under  a  necessity  of  giving  security  rem  pupilli  salvam  fore^ 
that  he  shall  justly  account  for  his  management ;  because  the  con- 
fidence which  the  father  places  in  him  by  the  nomination  creates 
a  presumption,  that  he  was  well  assured  of  his  probity  and  diligence, 
L.  7.  $  5.  G  De  curat  fur.  Yet  the  court  of  session  sometimes  or- 
dain, ex  officio^  testamentary  tutors  to  give  security,  where  there  is 
ground  to  s^uspect  either  their  honesty  or  their  circumstances.  Fount. 
FeL^S.  1693,  Count.  ofCdlender,  (Dict.  p.  1470L). 

4.  If  the  father  hath  made  no  nomination  of  tutors,  or  if  the  tu- 
tors named  by  him  have  not  accepted,  or  if  their  nomination  has 
fallen  by  their  death,  or  by  a  supervening  disability,  there  is  place 
for  a  tutor  of  law,  or  tutor-legitim  ;    so  called,  because  his  right 
proceeds  from  the  mere  disposition  of  law.     As  tutors  of  law 
may,  after  they  have  served  tutors,  in  the  manner  soon  to  be  ex- 
plained,  and  entered  upon  their  office,  be  obliged  to  quit  it,  upon 
the  testamentary  tutors  offering  to  accept,  supr.  §  3.,  they  frequent- 
ly make  the  testamentary  tutors  parties  to  the  service,  that  they 
may  then  declare  their  option  either  to  accept  or  to  renounce ;  and 
if  they  renounce,  they  cannot  be  afterwards  admitted  to  the  office, 
July  6.  1627,  Campbell^  (Dict.  p.  16246.).    By  the  ancient  Roman 
law,  the  office  of  tutor-legitim  devolved  on  the  next  agnate,  to  the 
exclusion  of  cognates ;  because  the  next  agnate  was  entitled  to  the 
legal  succession,  and  it  was  to  be  presumed  that  he  who  had, the 
prospect  of  succeeding  to  the  pupil's  estate  would  be  the  most 
careful  to  preserve  it,  L.  1.  pr.  De  leg.  tut.     Agnates,  in  the  sense 
of  the  Roman  law,  were  persons  related  to  each  other  through 
males  only :  The  relation  of  cognates  was  connected  by  the  inter- 
position of  one  or  more  females.     Thus  a  brother's  son  is  his  un- 
cle's agnate  in  the  language  of  the  Romans,  because  the  propin- 
quity is  connected  wholly  by  males ;  a  sister's  son  is  his  cognate, 
hecause  a  female  is  interposed  in  that  relation,  §  1.  Inst.  De  leg. 
<ign.  tut.     But  in  our  law-language,  all  kinsmen  by  the  father  are 
agnates,  though  females  should  intervene ;  and  those  by  the  mother, 
cognates.     Justinian  abolished  so  entirely  the  distinction  of  the 
old  Roman  law  between  agnates  and  cognates,  that  he  admitted, 
both  to  the  legal  succession,  and  to  the  office  of  tutor  of  law,  not 
only  kinsmen  by  the  father,  though  a  female  had  been  interposed 
in  that  relation,  but  even  those  by  the  mother,  Nov.  118.  C.  4,  5. 
We  in    Scotland  have  steered  a  middle  course :  For  we  exclude 
from  those  rights  all  who,  in  our  law-style,  are  called  cognates^  that 
is,  all  relations  by  the  mother  ;  but  we  admit  all  kinsmen  by  the 
father,  though  they  should  not  be  agnates  in  the  sense  of  the  Ro- 
man law.     The  tutor  of  law  must  be  a  male  agnate :  For  though 
a  father  or  a  magistrate  may  appoint  female  tutors ;  yet,  in  the  case 
of  tutors-legitim,  who  are  manned  out  purely  for  the  sake  of  blood, 
without  regard  to  personal  qualifications,  the  law  has  thought  fit  to 
pass  by  those  whom  nature  seems  to  have  formed  for  offices  of  a 
more  domestic  kind.    Hence  a  woman,  though  she  be  next  in  suc- 
cession to  the  pupil  in  default  of  his  own  issue,  cannot  be  served 
tutor  of  law  to  him  ^^. 

5.  Where  there  were  two  or  more  agnates  equally  near  in  blood 

to  the  pupil,  and  of  course  equally  entitled  to  the  legal  succession, 

the  Roman  law  gave  the  office  to  all  of  them,  L.  9.  De  leg.  tut. ; 

but  as  the  succession  of  heritage  in  males  descends  only  to  one  by 

VOL.  I.  2  T  the 

1  ^  '  It  19  no  objection  to  a  person  being  tutor  at  law,  that  he  does  not  reside  in  Scot- 
land 5  Bell^  loth  March  1784,  Fac.  Coll.  Die?,  p.  1637*}  jKot,  22d  Dec.  ISl*,  Fac. 
CM.  J 
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Book  I.         the  law  of  Scotland,  though  there  should  be  others  equally  near  in 
^^-^"V"^^      degree,  the  office  of  tutor-legitim  goes  to  that  one  who  would  be 

heir  at  liaw  to  the  pupil.     By  this  rule,  if  we  shall  suppose,  that,  of 
three  brothers,  the  second  dies,  leaving  a  child  without  naming  a 
tutor  to  hitb,  the  youngest  of  the  surviving  brothers  must  be  sole 
tutor  of  law  to  his  nephew,  because  he  aloue  is  his  hetr  at  Iaw» 
This  is  doubted,  both  by  Mach  Observ.  on  158^  C.  18.,  and  by 
DirL  V.  Tutor^  in  the  special  case  where  the  estate  of  the  (iece^ed, 
to  whom  the  pupil  had  succeeded,  was  conquest,  L  e.  acquired  by 
himself,  upon  this  ground,  That  the  legal  succession  of  conquest 
ascends  to  the  elder  brother.     But  this  ground  of  doubt  is  impro- 
perly applied  to  the  present  question  ^  tor  though  the  estate  was 
conquest  in  the  person  of  the  deceased,  it  becomes  proper  heritage 
upon  the  succession  opening  to  the  pupil,  and  so  desceucb  after 
his  death  to  his  younger  uncle,  inft.  B.  3.  T.  8.  §  14.,  since  it  is 
the  succession  to  the  pupil,  not  to  the  deceased,  that  is  to  be  re- 
garded in  this  case.    The  question  appears  more  doubtful.  Whe- 
ther, where  the  whole  estate  of  the  pupil  consists  in  moveable  sub- 
jects, the  tutory  of  law  ought  to  devolve  on  all  the  male  agnates 
of  the  same  degree,  as  being  equally  entitled  to  the  succession  of 
moveables,  or  upon  him  alone  who  could  serve  heir-general  to  the 
pupil  on  his  death  ?     But  it  would  seem,  that  even  in  that  case  the 
heir-general  ought  to  exclude  the  others  i^  the  same  degree :  Fml^ 
Because  none  of  those  others  have  a  right  to  serve  heir  at  law,  and 
our  customs  admit  of  only  one  tutor  of  law :  ^dly^  Because  it  must 
create  too  much  uncertainty,  and  too  frequent  altercations,  if  the 
itde  of  preference  were  to  vary  according  to  the  different  nature  of 
the  pupiFs  estate.     Though  minori^  ends  by  our  law  at  twenty- 
one  years  of  age,  the  age  of  twenty-nve  is  expressly  required  in  tu- 
tors of  law  by  1474,  C.  51.,  on  account  of  the  finnness  and  matu- 
rity of  Judgment  necessary  for  the  proper  discharge  of  that  office 
But  there  is  no  such  limitation  in  the  appointing  of  tutors  testa^ 
mentary  or  dative,  who  may  be  received  at  twenty-one :  probably 
from  a  reason  similar  to  that  which  has  been  assigned  in  the  case 
of  female  tutors,  mpr.  §  4.  in  Jin.     The  last-cited  statute,  which  re- 
quires the  age  of  twenty-five  in  a  tutor  of  law,  expressly  enacts, 
That  where  the  pupil  has  a  younger  brother,  the  tutory  of  law  shall 
not  devolve  upon  him,  but  on  the  agnate  next  afler.  hmi,  who  hath 
attained  the  age  of  twenty-five,  though  fiuther  removed  in  blood 
from  the  pupil  than  his  brother.     When  the  next  agnate  was  thus 
under  the  age  required  by  law,  the  Romans  admitted  of  an  interim 
curator  to  be  named  by  the  magistrate,  till  the  agnate  should  be- 
nome  capable  of  the  office,  L.  10.  §  7.  De  exc.  tut. ;  which  has  given 
occasion  to  some  to  affirm,  that  by  our  law  likewise,  the  office  con- 
ferred on  the  remoter  agnate  of  twenty-five  years  of  age  by  the  act 
1474,  is  but  temporary,  to  continue  only  till  the  pupil's  next  agnate 
attain  that  age,  who  may  then  serve  tutor  of  law,  and  exclude  the 
other.     But  this  doctrine  does  not  appear  agreeable  to  the  statute, 
which  gives  the  office  to  the  remoter  agnate  past  twenty-five  ptirr , 
under  no  limitation  in  point  of  time ;  whereas  the  curatory-dative 
appointed  in  this  case  by  the  Roman  law,  was,  in  the  nomination 
itself,  limited  to  a  certain  time  of  duration. 
Form  pf  service        ^*  Where  the  next  agnate  is  to  undertake  the  office,  he  pur- 
of  a  tutor  of         chases  or  obtains  a  brief  from  the  chancery,  directed  not  to  this  or 
la^*  the  other  particular  judge,  but  to  any  judge  having  jurisdiction, 

March  8.  1636,  Stewart ^  (Diet.  p.  9585.)  j  because  the  serving  of 
the  next  agnate  to  the  office,  is  a  point  which  truly  admits  ot  no 

opposition 


1 
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opposkion,  and  so  is  jumdictionU  voluMlana.  The  judge  is  re- 
quired to  caU  a  jury  or  inquest  of  sworn  men  to  inquire  into  the 
lowing  heads :  Fir^^  Who  is  the  next  male  agnate  of  the  full  age 
of  tw^ity-five^  and  entitled  to  succeed  to  Uie  pupil  on  his  death  ? 
2£%,  Whether  that  agnate  be  attentive  to  his  own  affairs  ?  Sd/y, 
Whether  he  is  able  to  give  security  for  the  pupil's  indemnification  ? 
and,  Athhfj  Who  is  the  next  cognate,  with  whom  the  person  of  the 
pupil  may  be  intrusted  ?  Inquiry  is,  de  praxis  made  by  the  jury  only 
into  the  nrst  head.  The  agnate's  good  economy  or  fitness  to  ma- 
nage is  presumed^  till  the  contrary  be  proved ;  the  point  of  securi- 
ty in  the  third  head  is  the  proper  province  of  the  clerk  ^ ;  and  the 
last,  which  relates  to  the  next  cognate,  is  lef):  to  the  decision  of 
our  courts  of  law. 

7.  As  to  this  last  head  of  the  brief,  it  may  be  observed,  that 
though,  by  the  Roman  law,  the  tutor-legitim,  as  well  as  the  testa- 
mentary and  dative,  had  the  charge  both  of  the  pupil's  person  and 
estate ;  yet,  by  the  usage  of  Scotland,  the  custody  of  his  person  hath 
been,  in  the  case  of  a  tutorJegitim,  ccmmitted  to  the  mother,  and 
in  default  of  her,  to  the  next  cognate,  agreeably  to  the  law^  of 
the  Majesty,  L.  2.  C.  47.  §  4.,  from  a  just  suspicion,  that  he  to 
whom  a  succession  is  to  open  by  the  death  of  his  pupil,  will  not  be 
over  careful  to  preserve  a  life  which  stands  in  the  way  of  that  suc- 
cession. But  still  the  tutor-legitim  has  the  direction  of  the  pupil's 
education,  and  of  the  whole  expence  which  is  to  attend  his  person. 
The  mother,  if  she  continue  a  widow,  is  preferred  to  the  custody  of 
the  pupil,  so  long  as  the  pupil  is  infantm  proximus^  that  is,  till  he 
be  seven  years  of  age,  and  sometimes  longer,  according  to  circum- 
^stances  ^^^  But  so  soon  as  she  intermarries  with  a  second  husband^ 
the  pupil  may  be  taken  from  her,  though  she  should  offer  to  en- 
tertain him  gratis,  Feb.  5.  1675,  FuUarton,  (Dict.  p.  16291.),  and 
delivered  over  to  the  tutor,  if  he  be  not  tutor  of  law,  and  so  his 
immediate  heir ;  or  if  he  be  tutor  of  law,  to  the  next  cognate. 
The  security  given  by  the  tutor  of  law  upon  his  entry,  must  be  re- 
corded in  the  books  of  that  judge's  court  before  whom  he  served ; 
and  he  ought  to  make  oath  dejidelu  The  inquest's  verdict  or  sen- 
tence, declaring  the  obtainer  of  the  brief  to  be  the  next  agnate, 
must  be  retoured  to  the  chancery,  from  whence  the  brief  issued  ; 
and  the  nomination  of  the  tutor,  which  follows  on  it,  is  of  itself  a 
sufficient  title  and  warrant  for  his  administration ;  but  he  ought  to 
give  security  for  his  accounting,  before  he  actually  enter  upon  the 
exercise  of  his  office. 

8.  In  default  of  tutors«legitim,  there  is  place  for  tutors-dative ; 
nrho^were  by  the  Roman  law  named  by  the  magistrate,  but  with  us, 
by  the  King  alone,  as  pater  patruBf  in  his  court  of  exchequer.  Be- 
cause die  tutor  of  law,  who  is  to  be  preferred  to  the  office  before 
tutors-dative,  ought  to  have  a  reasonable  time  to  deliberate,  whe- 
ther he  will  serve  or  not,  no  tutory-dative  can  be  given,  till  the  ex- 
piry of  a  year  from  the  time  when  first  the  tutor  of  law  might  have 
served.  And  this  period  varies  in  its  commencement,  according 
to  different  circumstances.     A  tutor  of  law  may  serve  immediate* 

^  See  on  this  poiot,  Kilk,  Tutor  akd  Curatob,  No.  12,  LiddU,  Dicr.  p.  13964. 

^^^  Tutors  testamentary  are  entitled  to  remove  the  pupils  at  an  earlier  age^  and  to 
fix  Aeir  residence  for  the  purpose  of  education;  Scots^  16/A  VeK  1759,  Tac.  CoU. 
I>ICT«  p.  16361.  That  even  the  tutor ^at  law  has  right  to  direct  the  pupil's  residence 
for  such  purpose,  may  be  inferred  from  Reochy  \Mh  Nov.  ISl?,  Fac.  ColL ;  but  the 
Cosrt  will  deprive  him  of  it,  on  cause  shown  \  ibid.  See  farther  as  to  this  matter  of 
vcoatody,  Macihain^  80M  July  1736,  Ckrk  Home^  Dicr.  p.  16340  ;  Robertson,  2SiA 
Meof  1814|  Fac.  CoU.  s  Higgins,  7th  June  1821.     Anon. 
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ly  upon  the  father's  death,  if  there  has  been  no  nomination  of  tu- 
tors, or  if  the  nominees  do  not  instantly  accept.  If  they  accept, 
the  tutor  of  law  cannot  serve  till  the  nomination  falU  either  by  their 
death  or  legal  disability ;  and  in  the  case  of  a  posthumous  child, 
,he  xnay  serve  immediately  after  the  child's  birth.  The  tutor  of  law^ 
h  thus  preferred  before  the  tutor-native,  because  he  is  presumed, 
both  ffoia  his  proximity  and  hope  of  succession,  to  have  a  more 
hearty  concern  in  the  pupil's  afmirs  than  any  stranger.  Hence, 
though  the  tutor  of  law  had  not,  within  the  year  in  which  he 
ought  to  have  served,  given  security,  which  is  a  duty  incumbent  on 
all  tutors  of  law,  previously  to  their  entry,  he  excluded  the  tutor- 
dative,  June  29.  1632,  Irvine  (Dict.  p.  16260.).  Nay,  Steuart,  Ans. 
v.  Tutors^  is  of  opinion^  that  thougn  the  next  agnate  had  taken  no 
step  towards  his  service  within  the  year,  he  might  oppose  a  tutory- 
dative,  and  ought  to  be  preferred  to  the  office^  if  no  exception  lay 
against  his  character  ana  circumstances,  and  if  matters  were  entire. 

9«  The  form  of  passing  tutories-dative,  is,  by  presenting  a  si^ar- 
ture  to  the  court  of  exchequer ;  which,  after  it  has  been  revised 
by  the  Barons,  and  a  small  composition  paid  to  the  crown  by  him 
who  offers  it,  is  stamped,  with  the  King's  cachet,  and  then  passes  by 
the  quarter-seal ;  and  not  by  the  privy  seal,  as  Mackenzie  affirms, 
§  5.  h.  t.  Of  old,  the  security  given  by  tutors-dative  for  their  ac- 
counting was  recorded  in  the  commissary-books,  but  is  now  in 
those  of  the  exchequer ;  and  when  several  tutors  are  appointed  by 
the  gift,  they  are  received  as  mutual  cautioners  for  one  another. 
The  oath  dejfidelt  hath  not  for  a  long  time  been  exacted  from  this 
kind  of  tutors.  It  would  appear,  that,  by  the  former  practice,  tu- 
tories-dative were  upon  the  matter  granted  of  course  to  any  who 
applied  for  them  ;  but  that  pupils  may  not  suffer  by  being  cast 
upon  the  care  of  improper  tutors,  all  gifls  of  tutory  are  declared 
null  by  1672,  C  2. ;  which  pass  in  exchequer  without  summoning 
the  next  of  kin  both  by  the  father  and  mother,  at  least  without 
their  consent  to  the  gift,  or  their  declaration  that  they  have  no  ob- 
jection against  die  person  applying  for  it. 

10.  That  pupils  may  not  be  left  entirely  defenceless,  when  they 
are  without  a  tutor  or  guardian  of  any  kind,  which  frequently  hap- 
pens, if  their  afiairs  are  involved,  a  factor  or  steward  is  in  such  case 
named  by  the  court  of  session,  at  the  suit  of  any  kinsman  of  the 
pupil  ^,  for  the  management  of  his  afiairs  ;  which  factor  must  con- 
duct himself  by  the  rules  set  forth  in  the  act  of  sederunt,  Feb.  13. 
1730  '  '^ ;  but  that  act  does  not  extend  to  the  case  of  minors  pu^ 
beresy  who  can  choose  curators  for  ^themselves. 

11.  Minors 

*  And  on  intimation  made  to  the  nearest  of  kin  on  the  father's  and  mother's  side,  in 
order  to  afibrd  them  an  opportunity  of  stating  any  relevant  objection  which  may  seem 
to  lie  against  further  procedure,  Fac.  Coll.  Jan.  19.  1788,  Cowans^  Dict.  p.  745S  ^^. 
A  factor  loco  tuioris  may  be  superseded  by  the  service  of  a  tutor  of  law,  quandocunjue^ 
Fac.  CM.  March  20.  1 784,  Bell,  Dict.  p.  16S74. 


^*^  This  seems  rather  an  inaccurate  statement  of  the  decision,  as  repprted.  It 
observed  on  the  Bench,  that  *^  in  the  present  case,  as  the  application  is  only  made  in 
«  the  names  of  the  mother  of  the  children,  and  of  her  father,  intimation  ought  to  be 
**  given  under  form  of  instrument  to  the  two  nearest  agnates,  not  because  their  consent 
<<  is  deemed  essential,  but  in  order  that  they  may  have  an  opportunity  of  stating  any 
«  relevant  objection  to  the  proceeding.  The  Court  having  unanimouslv  acquiesced  in 
*'  this  opinion,  the  above-mentioned  intimation  was  accordingly  ordered.''  The  prac* 
tice,  however,  is  very  much  what  is  stated  in  the  note ;  and  it  is  supported  by  a  aunilar 
procedure  in  the  analogous  case  of  the  appointment  of  curators  on  the  application  of  a 
minor;  infr.  $  11. 

*"  It  has  been  decided,  though  under  considerable  difierence  of  opinion,  that  m 
factor  loco  tuioris  has  no  title  dejure  to  the  custody  or  disposal  of  the  person  of  bis 

ward ; 
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11.  Minors,  after  attaining  the  age  of  puberty,  were  presumed  to 
be  possessed  of  such  a  degree  of  judgment  and  discretion,  that  guar- 
dians could  nol  be  imposed  on  them  against  their  wills,  either  by 
the  Roman  law,  §  2.  Imt.  De  curate  or  by  our  former  usage ;  so 
that  they  might,  in  every  case,  have  assumed  to  themselves  the 
sole  management  of  their  affairs,  if  they  had  opinion  enough  of  their 
own  capacity  and  prudence.    But  bj  1696,  C.  8.,  it  is  declared  law* 
ful  to  fathers,  while  they  are  in  a  state  of  health,  or,  as  we  usually 
express  it,  in  Uege  poustie,  to  name  curators  as  well  as  tutors  to  their 
<:hildren;  which  by  the  general  opinion  of  lawyers  they  had  no 
right  to  do  before  that  statute  *.     Thus,  by  our  present  law,  cura- 
tors may  be  divided  into  necessary,  who  are  imposed  on  the  minor  in 
consequence  of  the  act  1696,  and  voluntary,  whom  the  minor  him- 
self chooses  for  guardians  without  compulsion.     The  minor,  when 
he  intends  to  put  himself  under  the  direction  of  curators,  must,  by 
1555,  C  35.,  raise  and  execute  a  summons,  citing  at  least  two  of 
the  most  honest  of  his  kin  personally,  and  all  others  having  interest 
edictally,  at  the  head  borough  of  the  jurisdiction  where  the  minor's 
lands  lie,  to  appear  on  nine  days'  warning  before  his  own  Judge- 
ordinary,  to  hear  and  see  curators  given  to  him.     At  the  day  and 
place  of  appearance,  he  offers  to  the  judge  a  list  of  those  whom  he 
proposes  for  curators.     Such  of  them  as  are  willing  to  undertake 
the  office  must  sign  their  acceptance,  and  give  security  for  ac- 
counting ;  and  upon  this  proceeding,  an  act  of  curatory  is  extract- 
ed.     It  was  adjudged,  July  23.  1674,  Wallace^  (Dict.  p.  16290.), 
-that  in  order  to  the  choice  of  curators,  it  behoved  two  of  the  next 
of  kin  to  be  cited  on  the  father's  side,  and  two  on  the  mother's : 
And  though  Lord  Stair  has  by  mistake  given  for  the  ratio  deci- 
dendh  that  the  statute  .1555  expressly  required  the  citation  of  that 
number  of  friends  to  every  act  of  curatory,  whereas  it  requires 
only  two  in  whole  ;  yet  the  decision  may  be  justified  as  agreeably 
to  the  spirit  of  the  statute,  especially  after  the  passing  of  a  later 
one,  1672,  C.  2.,  which  clearly  requires  the  citation  of  the  next  of 
kin,  both  on  the  side  of  father  and  mother,  at  making  up  the  mi- 
nor's inventories.     And  from  hence  it  is,  that  custom  has  now  es- 
tablished the  requisite,  taken  for  granted,  in  the  above  decision,  as 
necessary  '^^.     It  would  seem,  both  from  the  narrative  and  the 

VOL.  I.  2  u  statutory 

*  Whether  a  father  is  entitled,  on  deathbed,  to  name  a  Factor  for  his  son's  curators? 
debated,  but  not  determined,  Karnes's  Rem,  Decis.  38.  Tutor  of  Straiton,  Dict. 
p.  16348. 

ward ;  Robertson^  28lh  May  ISII*,  Fac,  Coll.  As  to  his  powers  in  the  management  of 
the  estate^  they  seem  to  be  much  the  same  with  those  of  a  proper  tutor ;  Ibid. 

Special  authority  was  given  to  a  factor  loco  tutoris  to  serve  a  pupil,  who  had  no 
tutors,  heir  to  his' father ;  Baird^  13M  Jan.  1741,  Kilk.  Dict.  p.  16346. 

The  Court  will  not  appoint  more  than  o7ie  person  factor  loco  tutoris  ^  Broton^  lit 
Feb.  lHi5,Fac.  Coll. 

Where  the  nearest  agnate  was  abroad,  the  Court  appointed  the  next  agnate  in  the 
-country,  factor  loco  tutoris^  in  preference  to  the  pupil's  mother ;  Art^rut/ier,  Sd  March 
1818,  Fac.  Coll. 

"*  In  the  case  of  a  natural  child,  who  having  no  next  of  kin  acknowledged  by  law, 
IS  unable  to  comply  with  the  ordinary  forms  of  citation,  the  Court,  lately,  on  a  spe- 
cial application,  and  «*  in  respect  of  the  very  particular  circumstances  of  this  case,"  ap- 
pointed curators, after  intimation  in  the  minute-book;  and  authorised  the  <<  Judge>Or- 
•«  dinary  to  interpose  his  authority  to  the  curatorial  inventories,  to  dispense  with  the 
<<  citation  of  the  next  of  kin,  and  to  receive  the  proper  and  usual  caution  for  the  cura- 
•*  tors,"  &c. ;  Youngj  19/A  Feb.  1818,  Fac.  Coll.  In  another  case,  a  natural  child, 
ivhose  father  had  left  him  considerable  funds,  and  had  appointed  certain  persons  to 
act  as  guardians,  was,  notwithstanding,  found  entitled  to  apply  to  the  Court  for  appoint- 
rBoent  of  curators ;   Wilson^  \Oth  March  1819,  Fac.  Coll. 

yid,  ant,  §  2.  h.  t.  in  not,  as  to  the  tutors  of  natural  children. 
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Book  L         statutory  part  of  the  above-cited  act  1696,  that  the  choice  of  cura- 
^'^^"'^'^^^^^      tors  by  the  minor  cannot  exclude  from  the  office  those  who  are 

named  by  the  father  according  to  the  directions  of  that  act  ^ ""  "*. 
Who  may  be  tu-        l^*  All  persons  may  be  appointed  either  tutors  or  curators  to  mU 
tors  or  curators,    nors,  who  are  fit  for  the  management  of  an  estate,  and  are  not  de^ 

barred  by  law  or  custom  ****.  Tutory,  being  accounted  by  the 
Romans  qfficium  virikj  could  not  be  exercised  by  women,  excepting 
mothers  in  special  cases,  Tit.  C.  Quand.  mul.  Married  women  are 
utterly  disqualified  for  the  office :  For  if  it  be,  as  Justinian  reasons 
in  a  parallel  case,  a  shameful  confounding  of  names  and  things,  that 
the  same  person  should  be  both  tutor  and  minor^  L.5.  C.Deleg.  tut. ; 
it  must  be  equally  absurd,  for  one  who  is  herself  subjected  to  the 
power  or  curatory  of  an  husband,  to  have  another  under  her  care 
and  tuition  ^.  But  a  father  may  name  for  tutors  to  his  children, 
either  his  own  widow,  or  any  other  woman  who  is  not  married,  vid^ 
*  $upr.  §  4. ;  and  such  nominee  may  lawfully  exercise  the  office  till 
she  be  vestiia  viro;  and  no  longer,  though  the  nomination  should 
expressly  provide  the  contrary  ;  vid.  infr.  §  29.  All  children,  un- 
der Popish  tutors  or  curators,  are,  by  1661,  C.  8.9  to  be  taken  from 
under  their  care ;  and  by  a  posterior  act,  1700,  C.  3.,  professed 
Papists,  and  even  persons  who  are  only  suspected  of  Popery,  are 
declared  incapable  of  the  offices  of  tutory  or  curatory,  till  they 
purge  themselves,  by  signing  the  fotrnvla  appointed  for  that  pur- 
pose. Those  who  are  either  creditors  or  debtors  to  the  minor  were, 
by  the  jw  antiquum  of  the  Romans,  capable  of  the  office  of  tu- 
tory, L.  9.  §  5.  De  adm.  tut. :  And  though  they  were  ailerwards 
disabled  by  Justinian,  Nov.  94.  C.  1.,  we  have  justly  adhered  to 
their  ancient  law  :  For  such  persons  are,  from  tneir  knowledge  of 
the  minor's  affi^iirs,  and  frequently  from  the  proximity  of  blood,  the 
most  proper  for  the  office. 
Curator  hotiis  13.  Curators  are  sometimes  named  to  a  minor  for  a  special  pur- 

*nd  curator  ad      posc,  without  any  general  power  of  management.     Thus,  ^r«/.  As 

a  stranger  may  name  a  tutor  to  a  pupil  to  whom  he  has  devised  aa 
estate,  for  managing  that  estate,  zupr.  §  2.,  so  he  may  name  a  curator 
to  a  minor  pubes  for  the  same  purpose.  But  such  nominee  is  more 
properly  curator  bonis  '  "^  ^  curator  to  a  special  estate,  than  guardian 
to  a  person  ;  and  therefore  the  nomination  by  the  deceased  cannot 
hinder  the  minor  from  choosing  proper  curators  for  the  administra- 
tion of  his  other  estate,  Dirl.  316,  {Scot,  Dict.  p.  8970.)  *  ^  *.   a%. 

Where 


Utes, 


•~  Vid.  infr.  $  IS.  and  not.  »•.  wi  ^,-^^  ^^^  ^^^  ,55 

*^  A  married  woman  may  legally  be  named  trustee,  et  sine  qua  non^  her  husband 
consenting  to  her  acceptance  of  the  trust ;  Stoddart^  SO/A  June  IS  12,  Fac.  Coll.  But 
the  Court  distinguished  the  office  of  trustee  from  that  of  tutor  or  curator  g  and  seemed 
to  hold  the  doctrine  in  the  text  as  settled,  in  reference  to  the  appointment  of  a  married 
woman,  in  either  of  these  latter  capacities. . 

^  Fid.  infr.  B.  2.  t.  12.  §  58.,  as  to  the  judicial  appointment  of  a  curator  bonis. 

^^  It  has  been  questioned,  how  far  the  nomination  of  curators,  even  by  vl  father  un* 
der  the  stat.  1696,  c.  8.,  excludes  the  minor's  choice  of  separate  curators;  fVilson^  IQik 
March  1819,  Fac.  CM.;  and,  in  the  opinbns  delivered  from  the  Bench,  this  vievr 
seems  to  have  been  favoured,  in  reference  to  such  separate  estate  as  is  not  derived  from 
the  father,  or  to  such  general  assistance  and  advice  in  the  minor's  affairs  as  does  m^t 
involve  a  joint  administration  along  with  the  curators  named  by  the  father.  Our  author 
appears  to  have  obviously  contemplated  the  co-existence  of  two  such  separate  classes 
of  curators,  supr.  $  II.  adjtn. — See,  however,  Pitcaim,  Feb.  1781,  Dict.  p.  I6SS9; 
DrumorCf  ^Ith  Jan.  1744*,  Kilk.  DiCT.  p.  16349 ;  where  it  was  held,  <<  that,  a  father 
<«  having  named  curators  to  his  son,  he  could  not,  in  prejudice  to  the  father's  nomU 
^<  nation,  elect  curators  to  himself :''  But,  perhaps,  the  attempt  was,  in  these  cases,  to 
control  or  exclude  the  curators  named  by  the  father,  in  regard  to  the  administration 
of  an  estate  which  himself  had  left. 
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Where  a  minor  is  either  pursuer  Or  defender  in  any  action,  he  must 
have  a  curator  to  support  him  in  his  prosecution  or  defence,  under 
whose  authority  the  suit  may  be  managed  on  his  part ;  for,  sententia 
contra  minorem  indefensum  lata^  nulla  est  *''^.  Whether,  therefore, 
the  minor  be  engaged  in  a  law-suit  with  his  curators,  or,  having  no 
curators,  with  a  stranger,  a  curator  ad  lites  must  be  given  him  by 
the  judge,  even  though  the  nomination  should  be  demanded  from 
him,  not  by  the  minor  himself,  but  by  the  adverse  party ;  for  every 
litigant  has  an  interest,  that  the  proceedings  in  any  cause  in  which 
he  hath  a  concern  be  regular.  And  if  such  curator  be  not  demand- 
•ed  by  either  party,  the  judge  ought  to  appoint  one  ex  qffido.  This 
^ort  of  curator  makes  oath  defideli;  but  he  is  under  no  necessity 
to  offer  security,  because  he  has  no  power  to  intermeddle  with  the 
minor's  estate.  If  curators  ad  lites  are  named  to  minors  past  pupi- 
larity,  by  stronger  reason  they  must  be  given  to  minors  yet  under 
pupilage,  who  are  parties  in  a  suit  against  their  tutors  ;  but  even 
then,  they  get  the  name,  not  of  tutors,  but  of  curators,  because  they 
are  appointed  merely  for  a  special  purpose ;  and  when  that  is  over, 
the  office  ceaseth  *• 

14.  The  chief  difference  between  tutory  and  curatory  is,  that 
Tutor  datur  persome^  (§  4.  /im/.  Qui  test^  ttU.)  Curator  rei ;  not  that 
tutors  are  more  directly  bound  by  their  office  to  take  care  of  the 
pupil's  person  than  of  his  estate,  but  because  a  pupil  has  no  person 
in  the  legal  sense  of  the  word.  He  is  incapable  of  acting,  or  even 
of  consenting.  The  tutor,  therefore,  seeing  he  supplies  this  defect 
in  his  pupil,  and  acts  for  him,  is  said  with  great  propriety  to  be  given 
person(B^  even  when  he  is  managing  the  pupil  s  estate.  But  a  mi- 
nor past  pupilage  being  himself  personable,  as. he  hath  not  only  a 
natural  person,  but  a  legal,  whicn  can  act  and  be  obliged,  a  curator 
is  said  to  be  given  re£,  to  concur  with  the  minor,  that  his  interest 
may  not  suffer  by  his  rashness  or  levity.  Hence  a  pupil  cannot 
subscribe  with  his  tutor;  for  subscription  imports  consent,  of  which 
a  pupil  is  presumed  incapable  :  But  afler  he  has  attained  the 
age  of  puberty,  it  is  properly  himself  who  acts ;  the  curator 
does  nothing  more  than  concur  with  him,  or  consent  to  his  deeds ; 
and,  consequently,  a  deed  signed  by  tlie  curator  only,  without  the 
minor,  is  as  truly  void  as  one  subscribed  by  the  minor  only,  without 
his  curator,  Dir/.  216,  {Macintosh,  Dict.  p.  11239.);  Dec.  1725, 
£i.  of  Bute,  (Dict.  p.  16338.).  Hence  also,  though  the  natural 
person  of  a  pupil  is  under  the  power  either  of  his  tutor  or  next 
cognate,  yet  a  curator  cannot  claim  the  custody  of  a  minor's  per- 
son who  hath  attained  the  age  of  puberty,  or  prescribe  to  him 
where  he  must  reside,  DirL  316,  {Scot,  Dict.  p.  8970.),  and  Kilh 
Minor,  NO.  5.  {Marshall,  Dict.  p.  8930.). 

15.  In  most  other  respects,  the  privileges,  the  powers,  the  duties, 
and  the  obligations,  of  the  two  offices  of  tutory  and  curatory  coin- 
cidiie.  Neither  tutors  nor  curators  have  salaries  for  their  trouble  or 
loss  of  time,  in  attending  the  management,  because  they  are  pre- 
4sumed  to  have  undertaken  their  offices  purely  from  natural  anec'- 
tion,  or  considerations  of  friendship  :  And  this  obtains,  let  the  mi- 
nor's affairs  be  ever  so  much  embarrassed.  Home,  22.  {Scot,  Dict. 

p.  13433.). 

^  The  LfOrdft  never  aathorise  a  curator  ad  lites^  in  general,  to  a  pupil ;  but  only  for 
a  particular  suit,  Kilk.  Tutor  and  Curator,  NO.  5.  Baird^  Dicr.  p.  16346. 
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^'  Decree  obtained  against  a  minor,  upon  an  edictal  citation  of  tutors  and  cura- 
torSy  was  reduced,  he  having  had  no  tutors  or  curators,  and  a  curator  ad  litem  not  ha* 
ving  been  appointed;  Bannatyiie^  \Uh  Dec.  1814,  Fac.  Coll. 
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p«  13433.)  And  if  salaries  be  expressly  allowed  by  a  iktlier  to 
the  tutors-testamentary,  or  by  a  minor  pitbes  to  his  curators,  they 
are  understood  to  be  given  as  an  allowance,  in  full  of  all  incident 
charges  that  they  might  otherwise  have  had  a  claim  to.  The  re- 
strictions which  lie  on  testamentary  tutors,  and  on  curators  chosen 
by  the  minor,  as  to  their  manner  of  proceeding,  and  powers  of  act- 
ing, must  be  governed  by  the  tenor  of  the  writing  which  constL*^ 
tutes  them.  Where  several  are  named,  the  number  that  is  to  make 
a  quorum  is  usually  fixed  in  the  nomination  itself,  the  concurrence 
of  which  number  is  requisite  in  every  act  of  administration.  Some- 
times one  is  named  nne  quo  nouy  in  which  case  no  measure  can  be 
^eed  on,  without  the  concurrence  of  the  number  fixed  for  the 
quorum,  of  which  he  who  is  iine  quo  non  must  be  always  ona  Where 
the  tutors  or  curators  are  called  by  the  father  or  minor  to  the  joint 
administration,  no  deed  is  valid  without  the  concurrence  of  every 
one  of  them  ;  but  when  they  have  powers  to  act  jointly  and  seve- 
rally, or  indefinitely  without  any  limitation,  the  nomination  stands 
good,  if  any  one  accept ;  and  if  more  than  one  accept,  the  concur- 
rence of  the  majority  of  the  accepting  nominees  then  alive  is  suffi- 
cient to  give  force  to  their  acts  of  aditiinistration.  In  no  case  can 
a  quorufn  be  appointed  of  a  lesser  number  than  the  major  part  of 
the  nominees,  unless  where  one  of  them  is  declared  sine  quo  non ; 
for  if  deeds  done  by  a  lesser  number  were  to  be  valid,  matters  would 
be  inextricable  ;  as  it  would  be  in  the  power  of  the  majority,  who 
are  siipposed  not  to  have  concurred,  to  act  in  contradiction  to,  and 
overrule,  all  the  resolutions  formerly  taken  by  the  minority. 

16.  llie  powers  which  are,  by  our  law  or  usage,  conterred  on 
tutors  and  curators,  are,  for  the  greatest  part,  included  in  the  notion 
of  administration  ^  Tliey  can  sue  for,  receive,  and  grant  acquittan- 
ces of  all  sums  due  to  the  minor,  whether  rents  of  land,  interest 
of  money,  or  even  principal  sums,  if  the  minor's  necessities  shall 
call  for  it ;  and  they  may  use  all  diligence  competent  by  law,  both 
against  the  person  and  the  estate  of  the  minor's  debtors,  to  compel 
them  to  payment  Thus  also  they  may  remove  the  minor's  te- 
nants from  their  possessions  on  the  expiration  of  their  tacks,  and 
grant  leases  of  the  lands  to  others.  Bxitjirst^  Such  leases  must  neces- 
sarily determine  or  expire  with  the  granter's  ofHce,  Resoluto  envn 
jure  daniiSj  resolvUurJus  acdpientis ;  and  if  a  lease  granted  by  a  tu- 
tor or  curator  be  so  conceived  as  to  last  longer  than  his  ofBce,  the 
minor,  afler  the  tutorv  or  curatory  is  at  an  end,  may  recover  the 
natural  possession  of  nis  own  lands,  upon  an  action  of  removing  a- 
gainst  the  tenant,  without  the  necessity  of  any  previous  suit  for  set- 
ting aside  the  lease.  Hare.  mppl.  16.  {A  against  Marquis  of  Hvntly^ 
DiCT.  p.  16285.)  *^.  ^£%,  Leases  cannot  in  the  general  case  be  granted 
by  tutors,  or  curators,  under  the  former  tack-*duty.     Where  no  of^ 

fer 


^•*  It  would  appear  beyond  the  power  of  tutors  to  engage  a  pupil  as  partner  in  a 
Company;  2.  BeWs  Qmm.  p.  527 ;  Calder^  llfh  Dec.  1811,  Fac.  Coll. ;  al»o  Petii^ 
£tew  Wilson^  ;  and  M^Aulay^  ISth  Feb.  180S  \  two  unreported  cases  referred 

to  by  Mr  Bell. 

'•^  This  passage  so  far  as  relates  to  the  case  of  a  lease  granted  by  a  curator^  hum- 
biy  appears  to  require  modification.    If  the  curator  be  acting  for  a  person  incapable  of 


«  proved  }*'  it  is  thought  that  a  lease  granted  under  similar  circumstances,  though  for 
endurance  beyond  the  term  of  the  curatory,  must  also  be  valid.     See,  accordinfflv 
Bell  on  l^eases,  p.  91.  ®  -^ ' 
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fer  rises  so  high,  application  is  sometimes  made  to  the  court  of  Title  VIL 
session  for  leave  to  let  the  lands  lower :  And  if  the  court  decline  ^  ^  ^  ■' 
to  interpose,  which  they  frequently  do,  because  in  such  petitions 
there  is  no  contradictor,  Dirl.  277.  (AytorCs  Tutor^  Dict.  p.  7425), 
the  lands  ought  to  be  let  by  public  auction,  upon  proper  advertise- 
ment ^  When  from  the  great  extent  of  the  minor  s  estate,  or  other 
cumstances,  tutors  or  curators  cannot  conveniently  undertake  the 
whole  management  by  themselves,  they  may  appoint  factors  or 
stewards  under  them  with  reasonable  salaries,  on  their  giving  se- 
curity for  the  faithful  discharge  of  their  oflSces. 

17,  The  power  of  tutors  and  curators  to  sell  the  minor's  moveable  Their  powers  in 
estate  was,  by  the^w  novum  of  the  Romans,  limited  to  things  M^hich  «Menating  heri- 
were  either  of  small  account,  or  which  could  not  be  preserved  with-  ^i^*  ^^^^' 
out  sinking  in  their  value,  unless  where  the  sentence  of  a  judge 
was  interposed,  L.  22.  C.  De  adm^  tut  But  frequent  instances  oc- 
cur in  our  practice,  of  tutors,  and  curators  disposing  of  the  most 
valuable  and  durable  moveables  belonging  to  the  minor,  by  their 
own  authority ;  and  such  sales,  if  called  in  question,  would  proba- 
bly be  declared  valid,  though  subject  to  reduction  at  the  suit  of  the 
mmor  on  the  head  of  lesion.  No  immoveable  subject  belonging  to 
a  minor,  whether  land,  £^.  I.  et  9eqq.  De  reb.  eor.^  or  houses,  L.  22. 
C  De.  adm.  tut.^  could,  by  the  Roman  law,  be  sold  without  a  pre- 
vious decree  of  the  praetor.  But  though  it  was  declared,  by  Z/.  1. 
^  2.  De  reb.  eor.^  that  the  praetor  could  only  authorise  such  sales  for 
payment  of  the  minor's  debt,  this  rule  was  dispensed  with, 'in  in- 
stances where  the  sale  was  beyond  all  doubt  profitable  to  the  minor, 
lest  the  law  which  was  calculated  for  his  advantage,  should,  contra- 
ry to  its  intention,  be  explained  to  his  prejudice.  In  the  same 
manner,  our  supreme  court  hath  authorised  tutors  to  sell  such  heri- 
table subjects  belonging  to  the  minor  as  could  not  be  used  for  his 
profit,  even  though  his  estate  was  quite  clear  of  debt,  Fac.  Coll.  ii. 
21.  (Flummery  Dict.  p.   16358.)  **.     The  Roman  law  declared 
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As  to  the  case  of  totors,  and  6f  curators  for  persons  incapable  of  consent,  the 
doctrine  in  the  text  was  confirmed ;  Lard  Seay^  Sth  Feb.  ISOO,  Fac.  Coll.  Dict. 
p.  16SS5*  The  Court  will,  howevert  interpose  its  authority  where,  from  the  im- 
possibility of  obtaining  a  tenant  for  a  shorter  term,  it  becomes  necessary  to  extend 
the  lease  beyond  the  duration  of  the  granter's  office ;  Hallcws,  1st  March  1794,  Fac. 
Coll.  Dict.  p.  14981 ;  Colt,  6ih  March  1800,  Fac.  Call  Dict.  p.  16S87.  Where  it  is 
«  merely  a  question  of  expediency,"  the  Court  will  not  interfere ;  Boss^  9th  March  1 820, 
Fac.  Coll.    As  to  the  proper  form  of  application  to  the  Court,  &c.  vi(L  infir.  not.  ''^. 

*^  In  the  case  of  a  minor  ptibes  and  his  curators,. it  is  thought  the  Court  would  now 
refhse  to  interpose  their  authority,  <<as  unnecessanr;"  vid.  injr.  not.  ^ '^  And  even  in  the 
case  of  tutors,  it  is  doubted  bow  far  the  letting  of  leases,  if  not  for  a  longer  term  than 
the  duration  of  the  tutory,  would  l>e  held  such  an  extraordinary  act  of  administration 
aa  to  call  for  the  Court's  interference;  in/r.  not.  ^''.  At  all  events,  it  would  seem  that 
application  by  summary  petition  would  no  longer  be  considered  competent }  ibid. 

In  a  recent  cases  the  distresses  of  the  farming  interest  being  notorious, — and  the 
landed  proprietors  all  over  the  country  having  very  generally  reduced  their. rents,  as  an 
act  of  judicious  and  even  necessary  management, — the  Court  passed  a  bill  of  suspension 
by  the  tenant  of  a  cognosced  lunatic,  where  an  abatement  had  been  agreed  to  be  given 
by  ihe  curator,  if  considered  within  his  legal  powers;  Annandf  7th March  1817,  Fac. 
CM. 

*^  It  has  since  been  held,  '*  that  great  necessity  was  the  only  ground  on  which  the 
«<  Court  could  authorise  the  sale  of  a  minor^s  estate,  and  that  no  views  of  expediency, 
«•  however  clear,  were  suffident;''  Finlayson,  26th  Dec.  1810,  Fac.  Coll.  In  one  case, 
a  sale,  even,  to  which  the  Court  had  previously  interposed  its  authority,  was  redu- 
ced on  the  pupil's  coming  of  age,  as  having  been  ^  at  the  best  only  an  object  of  appa- 
**  f«nt  advantage^  but  not  of  urgent  necessity  to  the  pupil's  affairs ;"  Fere,  29th  Feb. 
1804,  Fac.  Coil.  Dict.  p.  16389.  The  case  of  Pfrim^n^,  cited  in  the  text,  is  perhaps  not 
ineonsistent  with  these  authorities ;  for  although  there  was  there  no  necessity  for  the 
sale,  onsing  out  of  the  egettas  of  the  pupil,  the  nature  of  the  subject  was  such  that  its 
value  would  otherwise  have  been  abnost  entirely  lost 
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Book  I.         all  alienations  of  heritage  null,  whether  they  were  made  by  tutors 

or  by  curators.     This  doctrine^  in  so  far  as  it  relates  to  sales  made 
by  a  tutor,  is  agreeable  to  our  usage.     Hence  in  all  sales  of  a 
pupiFis  estate,  an  action  must  be  brought  by  him  before  the  court 
.of  session,  to  which  his  next  heirs  and  his  creditors  must  be  made 
parties ;  and  in  which  an  inquiry  is  made  by  the  court  into  the 
yearly  rent  of  the  pursuer's  lands,  and  the  amount  of  his  debts, 
that  upon  balancing  the  two,  they  may  form  a  judgment,  whether 
the  sale  is  necessary,  either  in  whole  or  in  part,  for  clearing  off  the 
pursuer's  debts ;  and  the  session  must  authorise  the  sale,  by  a  de- 
cree pronounced  upon  this  action  \     But  Stair's  opinion,  B.  1. 
.0.  6.  §  44.,  that  the  alienation  of  heritage  by  a  minor  pubes,  with 
consent  of  his  curators,  is  valid,  without  the  judge's  interposition, 
unless  lesion  be  proved,  is  supported  by  repeated  decisions,  Feb.  2. 
.1630,  Hamilton,{DiCT.  p.  S9Sl.)i, Fount.  Dec.  6.  1699,  Cierk^  (Dict. 
p.  3668.).  Yet  even  in  this  last  sort  of  sales,  by  minors  puberes^  the 
purchaser,  to  secure  himself  from  the  danger  of  reduction  on  the 
head  of  minority  and  lesion,  sometimes  insists  to  have  the  authori- 
ty of  the  court  interposed  to  the  sale,  Feb.  17.  1731,  Campbell  **^ 
Heritage  includes,  as  to  this  question,  not  only  lands,  but  houses, 
iishings,  tithes,  and  whatever  is  f undo  anneonim,  redeemable  rights ; 
and  even  infeftments  of  annualrent,  though  these  are  not,  in  strict 
speech,  rights  of  property.    Under  alienation  is  comprehended,  not 
otaly  sale,  but  exchange,  or  any  deed  by  which  a  real  right  in  the 
subject  is  carried  from  the  pupil ;  ex.  gr.  a  servitude,  or  a  deed 
charging  the  subject  with  a  yearly  payment  "f  *".     But  this  prohi- 
bition to  alienate  the  minor's  heritage  cannot  extend  to  those  alie- 
nations which  are  made  by  the  law  itself,  in  which  the  tutor  hath 
no  part,  such  as  adjudications  of  the  pupil's  estate,  which  are  legal 
or  judicial  sales ;  nor,  2rf/y,  to  those  to  which  the  tutor  or  his  pupil 
might  be  compelled.     Hence  the  renunciation  of  a  right  of  wadset 
vested  in  the  pupil,  where  it  is  granted  by  the  tutor  to  the  reverser 
upon  .payment  made  of  the  debt,  is  effectual  sine  decreto^  though  it 
be  truly  an  alienation  of  heritage  ;  because  the  pupil  was  compel- 
lable by  the  tenor  of  the  right  to  renounce  upon  payment,  </an.  31. 
1735,  Graham^  (Dict.  p.  16339.).     On  the  same  ground,  a  tutor 
may,  without  the  authority  of  our  supreme  court,  grant  infeftment 
in  his  pupil's  lands  to  any  person  in  favour  of  whom  the  pupil's  an- 
cestor had  granted  an  obligation  of  infeftment ;  or  to  receive  his  pu- 
pil's vassals,  by  giving  them  charters  as  heirs  to  their  ancestors.   Yet 
if  any  right  shall  be  conferred  by  the  charter,  either  of  property  or 

possession, 

*  In  the  case  last  cited  in  the  text,  this  form  of  proceeding  was  adopted,  and  a  sum- 
tnary  application  found  incompetent  In  that  case,  the  court  authorised  the  sale,  upon 
its  being  shown  to  be  for  the  utility  of  the  pupil,  though  not  absolutely  necessary  for 
the  payment  of  his  debts.    [Vid,  not,  *^*^). 

f  The  granting  of  a  wadset,  for  the  purpose  of  creating  a  freehold  qualification,  baa 
been  held  an  alienation  ;  June  IS.  1788,  Hay^  (not  reported.). 


**^  This  seems  to  be  the  case  reported  under  date  1 1th  Feb.  1 738,  Fcl.  Dict.  toL  L 
p.  580,  Dict.  p.  89S0.  But  its  authority  is  now  destroyed  by  a  contrary  decision ; 
WalUtce^  Sth  March  1817,  Fac.  Coll.:  where ^*  the  Court,  on  the  ground  thai  the 
<<  minor  and  bis  curators  could  sell  without  judicial  authority,  and  that  no  decree  of  the 
<<  Court  could  prevent  a  reduction  by  the  minor,  refused  to  interpose  their  authority, 
"  as  unnecessary." 

'"  The  Court  will  not  authorise  a  factor  loco  jtutoris^  or  curator  Ixmis^  to  borrow 
money  on  the  security  of  the  estate;  Henderson^  \9th  Jan.  1803»  Fac.  Coll.  Dict. 
p.  14982;  Hay  and  Thomson,  Wth  June  1811,  Fac.  Coll.  A  contrary  decision  was 
pronounced  in  Home,  1th  March  1793,  Fac.  Coll.  Dict.  p.  1638S.  But  the  autbovity 
of  this  decision,  unless  in  reference  to  its  own  special  circumstancesi  seems  to  have  been 
called  in  question  in  both  of  the  later  cases. 
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possession,  which  the  former  vassal  had  not,  it  is  in  the  judgment 
of  law  a  prohibited  alienation  212, 

18.  By  the  Roman  law,  tutors  were  not  even  authorised  to  trans- 
act doubtful  claims  concerning  heritable  subjects  belonging  to  thtf 
pupil,  Z#.  4.  C  De  pr(Bd.  et  al.  reb.  Whether  we  would  adhere 
strictly  to  this  doctrine,  in  cases  where  the  pupil  had  much  at  stake, 
and  faint  hopes  of  prevailing,  may  be  doubted.  But  both  tutors  and 
curators  may,  by  our  customs,  either  transact  or  refer  to  arbiters,  all 
claims  of  moveable  subjects  competent  to  the  pupil ;  and  the  trans- 
actions made  by  the  tutor,  or  the  decrees-arbitral  pronounced  in 
i^onsequence  01  such  references,  are  good  against  the  minor,  where 
enormous  prejudice  is  not  proved.  Fount  Jan.  1 8. 1 7 1 1 ,  Ayton^  (Dicx. 
p.  14997.) ;  Fount.  Nw.  14.  1711,  Jikenhead,  (Dicx.  p.  16331.)  * 
Tutors  cannot,  without  weighty  reasons,  change  the  nature  of  any 
subject  belonging  to  the  pupil,  so  as  to  invert  or  alter  the  course  of 
his  succession  ;  lor  over  that,  their  office  was  never  designed  to  give 
them  power.  They  cannot,  for  instance,  to  the  prejudice  of  the 
pupil's  heir,  change  a  bond  in  which  the  creditor  had  originally  ex- 
cluded executors,  into  one  payable  to  heirs  and  executors ;  nor  can 
they,  on  the  other  hand,  cnange  a  bond  taken  payable  to  execu- 
tors, into  one  excluding  executors.  Hare.  1000,  fJuly  16.  1688, 
Reidj  DicT.  voce  Tutor,  p.  16312.).  But  they  may,  for  the  better 
securing  a  debt  due  to  the  minor,  take  an  heritable  bond  from  the 
debtor,  in  place  of  a  personal  one.  Hare,  suppl.  14,  [Sharp,  Dict. 
p.  16285.) ;  or  they  may,  where  it  appears  profitable  to  the  minor, 
lend  out  his  rents,  or  the  interest  of  his  money,  upon  heritable  se- 
curity, though  the  effect  must  be,  to  make  those  sums  devolve  on 
the  minor's  heir,  which  would  have  otherwise  descended  to  his  exe- 
cutors ^*^.  Curators  have  as  little  power  as  tutors  to  invert  the 
order  of  the  minor's  succession,  by  acts  in  which  the  minor  him- 
self bears  no  part ;  ex.  gr.  by  giving  up  to  the  minor's  debtor  a 
bond  payable  to  executors,  and  accepting  in  its  place  one  excluding 

executors ; 

*  Foandy  That  a  minor  who  had  sabmitted,  with  consent  of  his  curators,  in  a  case 
which  was  pretty  much  involved  in  fact,  utebatur  jure  commtmiy  and  could  not  be  heard 
to  quarrel  the  decree-arbitral  upon  the  heud  of  iniquity ;  Kilk.  Minor,  NO.  S.  WiUiam-' 
soTi^  DiCT.  p.  8965.  Fid.  not.  *°*. 

A  factor  loco  tutoris  is  also  entitled  to  enter  into  a  submission  on  the  pupiFs  account ; 
Fac.  Coll.  June  17.  1758,  iSrotm,  Dict.  p.  16S59. ;  Ibid.  Feb,  17.  1792,  Qordon-FaU 
conerf  Dicr.  p.  16380. 
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They  may  trans- 
act doubtful 
claims,  but  can- 
not alter  the 
course  of  the 
minor's  succes- 
sion. 


The  general  leaning  of  the  authorities,  in  cases  respecting  the  interposition  of  the 
Coui-t'a  authority  to  the  acts  of  tutors,  &c.  seems  to  establish  the  following  particulars: 

I.  The  competent  form  of  application  is  not  by  summary  petition,  but  by  regular 
action,  calling  the  relations  and  others  interested  as  contradictors;  Plwnmer^  %th 
March  1757,  Fac.  Coll.  Dict.  p.  16S58;  Hallows,  Isi  Match  179*,  Fac.  Coll.  Dici% 
p.  14931 ;  Beatson,  24M  Feb.  1810,  Fac.  Coll. 

2.  The  Court  will  not  interfere  in  acts  of  ordinary  administration,  as  conceiving  it  **not 
*'  their  province  to  superintend  every  common  step  respecting  an  estate ;"  Home^  1th 
March  1798,  Fac.  Coll.  Dict.  p.  16382;  Henderson^  I9th  Jan.  1803,  Fac.  Coll.  Dicr.  , 
p.  14982;  Boss^  9th  March  1820,  Fac.  Coll. 

S.  Even  in  acts  of  extraordinary  administration,  they  will  interpose  only  where  an 
argent  necessity  is  established  causa  cognita^  and  will  not  proceed  upon  grounds  of  mere 
expediency;  Vere,  29M  Feb.  1804,  Fac.  Colt.  Dict.  p.  16389;  Finlaysons^  22(Z  Dec. 
1810,  Fac.  Coll. ;  Boss,  ut  supr. 

4.  And,  after  all,  the  interposition  of  the  Court  does  not  save  from  reduction  at  the 
minor's  instancei  in  case  of  lesion  ;  VerCf  ut  supr.  t  Wallace^  Bth  March  1817,  Fac.  Coll. 

^* '  This  effect  no  longer  follows.  Heritable  bonds  taken  by  a  tutor  for  money  be- 
longing to  his  ward,  and  adjudications  led  for  personal  debts,  remain  moveable  as  to 
succesi^ion  ;  Graham^  6th  March  1798,  Fac.  Coll.  Dict.  p.  5599;  Boss,  Slst  Jan. 
1793,  JFac.  Coll.  Dicr.  p.  5545.  Indeed,  under  these  authorities,  it  is  held  to  be  set- 
tled laWf  that  no  act  whatever,  on  the  part  of  a  tutor,  can  affect  the  pupil's  succession ; 
Morton,  Mth  Feb.  1813|  Fac.  Coll. 
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Boor  T. 


They  cannot  be 
ami  ores  fn  rem 


siiam. 


executors ;  because^  by  such  alteration,  the  curator  assumes  a  power 
of  regulating  the  minor's  succession,  and  the  ^minor  is  necessarily 
cut  off  from  his  legal  right  of  bequeathing  that  subject  by  testa- 
Inent;  for  a. bond  excluding  executprs. cannot  be  carried  by  testa* 
ment,  infr.  B.  8.  T.  &.  §  20.  But  a  curator  may  properly  concur 
with  the  minor  in  any  deed  mto*  vwos^  by  .which  the  succession  of 
a  testable  subject  is  to  be  altered ;  since  the  minor  can,  even  with-- 
out  bis  consent,  make  a  testament,  and  consequently  dispose  of  any 
testable  subject  at  *hb  pleasure,  vid.  ir^.  §  33. 

19.  Neither  tutors  nor  curators  can  be  auctores  in  rem  mam. 
They  cannot,  contrary  to  the  nature  of  their  trust,  interpose  their 
authority  to  any  deed  of  the  minor,  in  which  themselves  have  an 
intierest,  or  which  tends  to  produce  an  obUgaticHi  against  him  in 
their  own  fiivour,  more  than  they  can  be  judges  or  witnesses  in 
their  own  cause  *.    Thus  a  tutor  cannot  lend  money  to  the  minor ; 
because  a  loan  lays  the  debtor  under  an  obligatimi  of  repayment, 
L.  5.  pr.  De  aucL  et  cons.  tvi.  ^^*;  nor  «can  he  purchase  any  subject 
belonging  to  die  noiinor,  unless  it  be  put  iq)  to  public  sale ;  in 
which  particular  case,  his  raising  the  price  of  the  minor's  goods 
must,  without  exposing  him  to  the  least  danger,  bring  him  a  cer- 
tain profit     But  a  deed  authorised  hy  a  quorum  of*  the  tutors, 
from  which  an  interest  arises  to  a  co-tutor,  who  does  not  concur  in 
that  deed,  stands  good,  unless  lesion  be  proved,  d.  L.  5.  §  2.     It 
proceeds  also  from  the  trust  implied  in  guardianship,  that  no  tutor 
or  curator  can  assign  any  subject  belonging  to  the  minor,  for  the 
payment  even  of  a  dd)t  due  by  the  minor  tiimiself.     And  for  pre* 
venting  frauds,  the  assignation  by  a  tutor  of  a  bond  in  which  the 
minor  is  creditor,  is  discountenanced  in  our  practice,  though  the 
conveyance  ^ould  be  grante4  in  consideration  of  necessaries  ap- 
plied for  the  minor's  own  use,   Fount.  July  24.  1604,  Cravjvrd^ 
(DicT.  p.  16315.);  for  the  guardian  oughtt  in  that  case,  to  have 
granted  bond  for  fhese  necessaries ;  which  law  would  have  sup- 
ported  against  the  pupU,  in  so  far  as  the  sum  contained  in  it  was 
prQfit9.ble  tp  him.     But  where  ^  debt  due  to  the  mmor  is  paid  by 
a  cautioner,  the  cautioner  is  entitled  to  demand  an  assignation  of 
that  bond  from  the  tutor  or  curator,  that  he  may  thereby  make 
good  his  relief  against  the  principal  debtor ;  and  such  ashignation 
being  necessary,  fnust  be  effectual  to  the  cautioner.     On  the  same 
principle,  tutors  or  curators  who  have  acquired  rights  affecting  the 
minor  s  estate,  for  a  sum  less  than  they  have  a  just  title  to  draw,  are 
obliged  to  communicate  the  benefit  of  such  transactions  to  the  mi- 
nor, though  it  should  appear  that  the  rights  were  purchased  with  the 
tutor's  proper  money;  for  in  every  transaction  of  a  tutor  or  curator 
which  hath  a  natural  connection  with  the  minor's  estate,  it  is  pre- 
sumed that  he  acts  as  his  trustee :  which  doctrine  is  borrowed  from 
the  Roman  law,  Nov.  72.  C.  5.     And  if  it  were  otherwise,  a  tu- 
tor, through  his  knowledge  of  the  minor's  affairs,  and  concealing 
them  from  others,  might  raise  to  himself  a  fortune  by  such  pur- 
chases, at  his  ward's  cost.   Nay,  though  the  right  made  over  to  the 
tutor  should  bear  to  be  granted  from  personal  favour,  the  pre- 
sumption 

*  A  minor  having  first  assigned  a  sum  to  her  mother  and  sole  cnratrix,  resenring  a 
power  to  alter,  and  having  afterwards  also  settled  the  same  upon  her  hy  testaonfiDt* 
it  was  found,  That  the  sum  was  effectually  conveyed  to  the  nyotber  i  KUk.  MiKoa^ 
No.  2.  Craich^  DicT.  p.  16342. 

<  >  ^  On  the  other  han.d|  h^  cannot  tak^e  bit  ward's  money  in  loan  to  bimidr>  e^fiB  op* 
on  heritable  security ;  Elphinstone,  2Bth  May  1814,.  Ibc*  QolL  This  decisico  waa 
nounccd  in  the  case  of  Bjacior  loco  iutoris ;  but  the  principle  is  general. 
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aumption  Uiat  he  accepted  it  m  bebMf  of  the  mnor,  will  pr^ail 
over  the  recital  of  the  right,  Feb.  17.  1732,  Coi^ranf  (Dict. 
p.  16339  * 

20.  As  neither  tutorjr  nor  curatory  are,  by  the  usage  of  Scotlandt 
munera  publica^  to  which  persons  may  be  compelled,  every  one  is 
at  liberty  to  accept  or  dedine  the  office ;  and  till  he  accept  he  can- 
not be  subject  to  any  of  the  duties  attending  it,  Dirl.  233, 
(Scrimgeour^  Dict.  p.  6357.).  Acceptance,  as  it  may  draw  severe 
^consequences  after  it,  is  not  to  be  inferred  by  implication.  What- 
ever therefore  one  does  in  the  affairs  of  a  minor  previously  to  his 
knowledge  of  the  father  havins  named  him  tutor,  is  to  be  constru-- 
ed  merely  as  an  act  of  friendship,  if  it  can  bear  that  construction, 
July  19. 1678,  Beaison^  (Dict.  p.  16298.).  But  acq^ptance  is  fixed  on 
tutors-testamentary,^r«/,  by  any  writing  signed  by'them,  expresjiing 
their  acceptance;  and  consequently  by  receipts  or  acquittances  srant^ 
ed  by  them,  in  which  they  assume  to  themselves  the  designation  of 
testamentary  tutors,  or  acknowledge  their  being  vested  with  that  cha- 
racter ;  2<2/y,  By  acts  of  administration  done  by  theiki  in  consequence 
of  the  father's  nomination,  after  they  were  in  the  knowledge  of  it. 
Acceptance  is  fixed  on  tutors  of  law,  tutors-dative,  and  curators,  by 
their  soliciting  for  the  several  offices,  signing  their  acceptance,  or 
doing  some  act  firom  which  acceptance  may  be.  justly  inferred ; 
such  as  signing  deeds  for  the  pupil  as  tutor,  or  wim  the  minor  a3 
curator ;  see  St.  B.  \.  T.6.^  6.  And  though  neither  tutors  of  law, 
tutors-dative,  nor  curators,  are  properly  constituted  into  their  of- 
fices till  they  give  security,  the  omission  of  that  ought  not  to  put 
them  in  a  better  case  than  if  they  had  given  obedience  to  the  law, 
Nm.  18.  1671,  CasSf  (Dict.  p.  3504.).  Tutors  or  curators,  having 
once  Accepted,  are  accountable  for  the  consequences  of  their  failure 
in  any  part  of  their  duty,  from  the  time  of  acceptance ;  insomuch 
that  though  they  should  not  have  had  the  least  intromission  with 
the  minor's  estate,  they  must  account  as  if  they  had  intermeddled. 

21  •  Tutors  and  curators  who  have  undertaken  the  office,  ought, 
in  order  to  discharge  the  duties  of  their  trust  properly,  first  to 
make  ipventory  of  the  minor's  whole  estate,  whether  consisting  of 
heritage,  bonds,  or  moveable  effects,'  previously  to  their  adminis- 
tration. This  is  prescribed,  both  by  the  Roman  law,  L.  7.  pr.  De 
adm.  et  per.  tut. ;  and  by  ours,  1672,  C.  2.  Our  statute  requires, 
that  these  inventories  be  made  with  consent  of  the  minor's  next  of 
kin,  both  by  the  father  and  mother ;  that  three  duplicates  thereof, 
subscribed  both  by  the  tutors  or  curators,  and  by  ttie  next  of  kin, 
be  judicially  produced  before  the  minor's  judge-ordinary;  and  that 
after  being  also  signed  by  the  clerk  of  court,  one  duplicate  be  de- 
livered to  the  next  of  kin  by  the  father,  another  to  the  next  of  kin 
by  the  mother,  and  the  third  to  the  tutors  or  curators.  The  next 
of  kin,  if  they  refuse  to  concur,  are  to  be  cited  before  the  judge,  that 
he  may  decree  their  concurrence ;  and  in  default  of  their  appear* 
ance,  the  inventories  are  to  be  made  up  at  the  sight  of  the  judge,  or 
his  delegate,  who  also  must  in  that  case  sign  the  thr6e  duplicates  ; 
and  the  inventories  thus  made  up  are  declared  to  have  the  same 

VOL.1.  2y  force 

*  A  tutor,  "when  entering  upon  the  management,  found  his  pupils  in  possession  of  a 
lease  of  which  there  were  two  years  to  run.  He  renounced  that  lease*  and  obtained  a 
new  one  in  bis  own  name  for  fifteen  years,  at  an  advanced  rent,  allowing  the  surplus  to 
the  pupils  for  the  two  first  years.  At  the  end  of  the  second  lease,  he  prpcured  a  third 
for  thirteen  years,  on  payment  of  a  rent  still  higher.  In  an  action  at  the  instance  of 
the  pupils,  he  was  found  liable  to  account  to  them  for  the  profits  during  the  two  yeara 
of  the  first  lease,  the  remaining  thirteen  years  of  the  second,  and  the  whole  years  of  the 
third ;  Fac.  CM.  June  26-  1789,  Wihons,  Dict.  p.  16S76. 
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force  as  if  tke  noi^t  of  kin  had  appeared  and  concurred. .  By  oirr 
usage  subsequent  to  this  act,  which  still  subsists,  the  two  next  of 
kin  by  the  father,  and  the  two  by  the  mother,  were  always  cited  ; 
and  when  the  tutor  or  curator  is  himself  one  of  the  next  of  kin^ 
he  must  cite  the  two  who  are  next  in  degree  to  the  minor  after 
himself.  Fount.  June  24. 1701,  Guthrie,  {Dict.  p.  16319.)  *  * '  ^  The 
judicial  extracts  made  out  in  either  of  these  cases,  in  which  the  in- 
ventories ar^  always  engrossed,  serve  both  as  a  warraut  to  the  tu- 
tors or  curators  for  the  exercise  of  their  offices,  and  as  a  charge  a- 
gainst  them  in  accounting.  If,  after  completing  the  inventories, 
any  oth^r  estate  belonging  to  the  minor  shall  come  to  the  know- 
ledge or  possession  of  the  tutor  or  curator,  he  must,  by  the  same 
statute,  add  it  to  the  first  or  original  inventory  within  two  months 
afler  having  attained  the  possession ;  observing  the  same  forms 
that  are  prescribed  in  gelation  to  that  first  inventory. 

22.  The  penalties  inflicted  by  this  statute  on  tutors  and  curators 
for  neglecting  to  make  inventory,,  are,  firsts  That  no  expence  dis- 
bursed  by  them  in  the  minor^s  afiairs  shall  be  allowed  to  their  cre- 
dit. As  this  penalty,  if  understood  in  a  large  sense,  appears  too 
severe,  for  a  fault  which  may  be  owing  to  pure  indolence,  it  is 
by  act  of  sederunt,  Feb.  25.  1693,  limited  to  such  expence  as  has 
been  laid  out  in  law-suits  and  legal  diligence ;  and  so  extends  not 
to  disbursements  on  the  minor's  entertainment,  or  on  his  lands 
and  houses  ^^® ;  neither  does  it  include  the  expence  incurred  by 
the  tutor  in  completing  the  minor's  titles,  ex.  gr.  serving  him  heir»  or 
confirming  him  executor,  July  18. 1707,  Feanian,  (Dict.  p.  16323.). 
Tutors  and  curators,  who  neglect  to  make  inventory,  are,  2^%,  deda-. 
red  by  the  act  accountable,  not  only  for  actual  intromissions,  but 
for  omissions,  and  may  be  removed  from  their  offices  as  suspected* 
What  was  intended  by  imposing  these  last  penalties,  is  not  so  ob- 
vious: For  tutors  and  curators  were  always  liable  for  omissions, 
from  the  trust  implied  in  their  offices ;  and  they  might  also  have 
been  removed  by  the  common  law  upon  just  suspicion  of  fraud,  or 
upon  conviction  of  any  gross  neglect  of  duty 9  which  the  law  consi- 
ders as  fraud.  It  w^  perhaps  meant,  that  they  should,  upon  ne- 
glect to  make  inventory,  be  liable  for  the  slightest  failure  of  their 
duty,  or  ex  culpa  lemssima^  to  which  tutors  are  not  in  the  common 
case  subjected ;  and  they  might  be  removed  for  omitting  to  make 
inventory,  though  no  firaudulent  intention  should  appear;  see  jFouh/. 
Feb.  9.   1698,   TumbuU,  (Dict.  p.  16317.)  f  *'^     Where  a  tutor 


or 


*  It  was  objected  to  the  form  of  making  up  curatorial  inventories,  that  of  three  rela- 
tions of  the  ward  by  the  father's  side,  called  in  the  action  of  making  them  up,  two  w«re 
not  his  nearest  in  kin  ;  but  it  was  repelled ;  Fac.  Coll.  March  6.  179B,  L.  ChriMtian 
Graham  and  others^  Dict.  p.  5599* 

•  f  In  a  case  where  this  Qmission  had  happened  among  tutors  named  by  a  father,  with 
a  declaration  that  they  were  to  be  answerable  for  actual  intromissions  only,  and  each 
for  himself  alone,  they  were  found  liable  singuli  in  solidum  \  Fac,  Coll,  July  10.  1788« 
Henderson^  (Dict.  p.  16S75.)*  A  persoiy  who  had  been  nominated  both  tutor  and 
executor  to  his  child,  having  neglected  to  make  an  inventory,  was  subjected  to  the  pe- 
nalties of  the  statute  1672,  C.  2.;  March  10.  1790,  Hawkins,  (not  repotted).  Tlie 
same  decision  was  given,  where  the  persons  sued  had.  been  named  by  a  grandfather^ 
tnfstees  and  executors,  as  well  as  tutors;  Jan.  25*  179S,  Kilpatrick,  (Dict.  p.  16381.), 
The  case  of  Hawkins  is  referred  to  in  this  case  of  Kilpatrick. 

'^ '  The  Court,  on  a  special  petition,  dispensed  with  the  citation  of  the  next  of  Idiiy 
they  being  forth  of  the  kingdom ;  Cruickshank,  1  Ith  Feb.  1819,  Fac.  Coll. 

^^'  It  was  found  to  extend  to  disbursements  applied  to  the  maintenance  and  Ottlfit 
of  the  minor  in  the  world,  if  they  encroach  upon  the  capital;  Thomson,  16M  Jhme  181^ 
Fac.  Coll. 

'  > '  The  statute  eDacts>  t1i9t  tutors  and  curators  *'  shall  be  removable  from  their  of. 

«lice 
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or  curator  had  wilfully  neglected  to  make  inventiry,  the  minor  was, 
by  the  Roman  law,  allowed  to  give  his  oath  in  liteni^  upon  the  ex- 
tent of  the  estate  which  the  tutor  either  had  or  might  have  inter- 
meddled with,  L.  7.  pr.  De  adm.  et  per.  tuL  And  without  question, 
an  oath  in  litem  is  particularly  necessary,  in  instances  where  it 
is  not  practicable  to  make  up  a  charge  against  the  party  by  the  or- 
dinary methods  of  evidence :  Yet  it  may  be  doubted,  whether  our 
law  would  admit  it  in  this  case ;  because  where  statute  hath  inflict- 
ed special  penalties  upon  any  offence,  all  others  are  understood  to 
be  excluded. 

23.  It  is  enacted  by  the  same  statute.  That  no  tutor  or  curator 
shall  have  authority  to  exercise  their  several  offices,  till  they  have 
made  inventory  ;  which  expression  imports  strongly,  that  all  pay- 
ments made  by  the  minor's  debtors  to  such  tutor  or  curator  are  un- 
warrantable, smce  a  debtor  cannot  lawfull^ipay  to  one  who  has  no 
authority  to  receive.  Yet  such  payment  was  sustained,  Dee.  1722, 
L.  Logan,  (not  reported),  in  respect  of  a  posterior  clause  in  the 
act,  that  debtors  shall  not  be  obliged  to  make  payment  to  the 
tDjtor  or  curator,  if  the  debts  due  by  them  be  not  contained  in  the 
inventory ;  which  clause  proceeds  on  the  supposition,  that  debtors 
may  warrantably  pay  to  them,  and  does  no  more  than  give  those 
an  option  whether  to  pay  or  not. 

24.  It  is  the  duty  of  tutors  and  curators,  to  take  proper  care  of 
the  minor's  person,  to  educate  him  in  a  manner  suitable  to  his  birth 
and  fortune,  and  to  disburse  out  of  his  yearly  rents,  the  expence 
necessary  for  his  subsistence  and  education  ;  which  if  they  refuse, 
a  reasonable  sum  ought  to  be  modified  by  the  judge  for  that  pur- 
pose, L.  \.  C.  De  alim.  pup.  prcesL  No  more-  is  to  be  allowed 
to  a  minor  under  pupilage,  either  by  the  tutor  or  judge,  for  mere 
alimony  and  education,  than  the  neat  rent  of  his  estate,  or  the 
yearly  interest  of  his  money,  Nov.  17.  1680,  Sandilands^  (Dict. 
p.  16300.) ;  but  after  the  pupil  has  attained  the  age  of  puberty, 
when  it  is  full  time,  if  his'  stock  be  inconsiderable,  to  breed  him 
to  an  employment,  it  is  the  curator's  duty  to  employ  part  of  the 
capital,  and  even  the  whole  of  it,  if  less  will  not  serve,  in  order 
to  put  him  at  once  in  some  way  of  business,  Br.  110  *  ^'^    And  in 

the 

*  DuncansoUf  June  2S.  1715j  Dict.  p.  892S. 
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*<  See  as  suspect,''  if  they  fail  to  comply  with  its  provisions.  The  Court  repelled  the 
plea,  that  a  discretionary  power  was  left  with  them  ander  this  clause,  and  held  the 
enactment  imperative ;  Gibson  and  T/wmson^  21 5/  Dec.  IS  1 1,  Fac.  Coll.  It  is  no  ground 
for  removing  the  tutor  as  suspect,  that  tutorial  inventories  were  not  made  up  for  some 
time  after  the  tutor's  agreeing  to  accept  of  the  office,  he  not  having  entered  upon  the 
management  of  the  pupil's  effects  ;  Robf  ^id  Dec.  1814,  Fac.  Coll.  • 

The  minor,  after  attaining  majority,  having  settled  accounts  with. his  curators,  the 
Court  will  not  open  up  this  settlement,  merely  because  the  curators  had  not  made  up 
inventories  nor  found  caution  ;  Williamson^  ^Oth  June  1815,  Fac.  Coll. 

The  penalties  of  the  act  1672  do  not  transmit  against  the  tutor^s  heir  in  accounting 
for  his  ancestor's  intromissions;  Graham^  6th  March  1798,  Fac.  Coll.  Dict.  p.  5599. 

*»•  In  the  case  of  Blair s^  20th  May  1802,  Fac.  Coll.  DiCT.p.  16388,  where  part  of 
the  capital  had  been  employed,  a  majority  of  the  Court  held,  (notwithstanding  a  clause 
in  the  settlement,  that  the  interest  was  intended  for  the  maintenance  of  the  children, 
and  that  the. provisions  of  those  who  died  before  majority  or  marriage  were  to  accresce 
to  the  others),  ^  that  whatever  the  tutor  expended  utiliter  upon  the  pupil,  he  became 
«<  a  creditor,  to  that  e'ktent,  upon  the  provision  bequeathed  to  him,  and  would  be  en« 
«<  titled  to  retain  it  accordingly."  It  does  not  appear  from  the  report,  what  the  Court 
particularly  considered  to  fall  under  the  description  of  useful  advances. 

"Where  the  tutor  has  neglected  to  make  up  the  inventories,  the  Court  will  **  refuse 
<(  every  claim  of  reimbursement  where  the  capital  of  the  minor  has  been  encroached 
««  apon ;"  Thomsoni  l6tA  June  1812,  Fac.  Coll. 
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Book  I.         the  case  of  a  person  of  birth  or  family,  who  proposes  to  raise  him« 

self  by  the  public  service,  the  curator  may  lawfully  advance  a  year« 
ly  sum  far  beyond  the  intetest  of  his  patrimony,  that  he  may  ap« 
pear  suitably  to  his  quality,  while  he  is  unprovided  of  any  office 
under  the  government  by  which  he  can  live  decently,  Fac.  ColL  L 
170,  (Gordon^  Dicx.  p.  16356.).     Tutors  and  curators  ought  care* 
fully  to  preserve  the  title-^^ieds  of  the  minor's  estate,  and  the  other 
waitings  belonging  to  him ;  and  if  by  their  neglecting  to  complete 
his  titles,  he  should  suffer,  either  in  point  of  right  or  possession^ 
they  must  make  up  the  damage,  Jan.  26.  1628,  Commks.  of  Dun^ 
keld,  (DicT.  {).  16244.) ;  July  18. 1635,  Edmomton,  (Dict.  p.  16264.). 
As  to  the  minor's  personal  estate,  if  his  guardians  do  not  without 
loss  of  time  sell  such  moveable  subjects  as  cannot  by  any  care  be 
preserved  from  perishing,  or  sinking  considerably  in  their  value» 
they  must  make  up  the  Toss  to  the  minor,  L.  7.  §  I.  De  adm.  etper. 
tut.    They  ought  to  discharge  quamprimum  all  the  obligations  that 
lie  on  the  minor,  ex.  gr.  to  pay  off  all  the  debts  due  by  him,  as  sopn 
as  his  funds  can  be  conveniently  raised  for  that  purposa     If  a  ere* 
ditor  of  tho^minor  wants  his  money,  he  must,  in  the  action  brought 
against  his  debtor  for  payment,  make  the  tutors  or  curators  parties 
to  the  suit.    These  it  is  sufficient  to  cite  edictally  at  the  cross  of 
the  head  borough  of  the  jurisdiction  where  the  minor  resides,  with- 
out mentioning  their  names ;  for  the  pursuer  is  not  bound  to  know 
them ;  and  decree  will  go  forth  against  both  the  minor  debtor,  and 
them  for  their  interest ;  but  as  they  are  not  truly  the  debtors,  no 
execution  can  pass  either  against  their  persons  or  estates,  on  such 
decree,  unless  it  has  been  pronounced  upon  this  medium,  That 
they  were  possessed  of  the  minor's  money,  by  which  the  debt 
might  be  paid  either  wholly  or  in  part  ^^^    Where  the  obligation  of 
the  tutor  or  curator  consists  in  facto  prtBdandOf  in  performing  a  fact 
to  which  his  office  obliges  him,  and  which  it  is  in  his  power  to  per* 
form,  ex.  gr.  to  renew  investitures  to  the  heirs  of  vassals,  or  to 
extend  a  lease  in  consequence  of  a  former  minute,  execution  may 
pass  against  his  person  on  a  decree  proceeding  upon  such  obliga- 
tion.    As  to  the  debts  due  to  the  minor,  the  tutors  or  curators  lie 
under  no  necessity  of  calling  in  the  minor's  money  which  is  lent 
to  debtors  of  good  credit,  unless  his  occasions  shall  require  it ;  but 
they  are  liable  to  the  minor  in  damages,  if  they  omit  using  dili- 
gence against  a  debtor,  so  soon  as  he  is  suspected  to  decline  in  his 
circumstances.     If  he  has  a  laad-estate,  the  tutor  ought  to  inhibit 
him,  and  adjudge  his  heritage  ;  if  he  has  moveable  effects,  poind- 
ing is  the  proper  diligence ;  and  if  sums  are  due  to  him,  arrest- 
ment ought  to  be  used,  and  an  action  of  forthcoming  insisted  in, 
to  make  good  the  debt  arrested,  Jtdy  9. 1667,  Steven^  (Dict. jp.  500.). 
If  the  diligence  used  against  the  debtor's  estate  has  no  effect,  the 
tutor  is  to  have  recourse  to  personal  execution  ;  as  to  which,  it  is 
generally  said,  that  if  he  charge  the  minor's  debtor  upon  letters  of 

homing, 

>  1 9  Where  a  minor  has  tutors  or^  curators,  decree  obtained  against  him  is  nuU, 
unless  they  have  been  cited.  Accordingly  an  adjudication  against  a  pupil  was  set  aside 
in  iotOy  in  respect  the  action  of  constitution  of  the  debt  was  not  executed  against  his 
tutors;  M^lirkj  1th  Feb.  1815,  Fac.  CoU.  Where  there  are  no  tutors  it  is  neces- 
sary that  a  tutor  ad  litem  should  be  appointed,  in  order  to  render  decree  effectual : 
an  edictal  citation  of  tutors  and  curators,  in  such  case,  is  not  sufficient ;  Bannatjpie, 
14/A  Dec.  18I4>,  Fac.  CoU :  And  see  supr.  $  IS.  In  all  cases,  it  is  necessary  to  caU  the 
minor,  or  other  ward,  as  the  principal  party.  It  was,  fpr  instance^  found  incompetent 
to  pursue  the  Jador  loco  tutoris  for  a  lunatic,  even  $i  habet  intus^  for  payment  of  a  debt 
due  by  his  ward,  without  calling  the  latter  as  principal  defender  \  Gwan^  20M  Die. 
ISU,  Fac.  CoU. 
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horningi  he  need  go  no  farther.  But  where  the  debts  due  to  the 
minor  are  desperate,  tutors  ought  not  to  throw  awaj  their  ward's 
money  in  using  fruitless  diligence  against  a  debtor  who  has  no  fund 
of  payment,  July  2. 1628,  Hamilton^  (Dict.  p.  3502.)  *.  As  for  the 
minor's  heritable  estate,  they  ought  to  take  care  that  his  principal 
seat,  if  it  was  lefl  habitable  by  the  deceased,  be  preserved  in  good 
conation,  together  with  the  inclosures,  and  tenants'  houses ;  that 
his  farms,  fishings,  and  other  heritable  subjects,  be  provided  with 
proper  tenants ;  and  that  the  rents  be  demanded  in  due  time  from 
those  that  are  liable  in  payment,  lest .  they  should  peri^  in  their 
hands.  Curators  cannot  be  accountable  for  the  rents  of  land  or  in- 
terest of  money  received  by  the  minor  himself,  without  their  con- 
sent, or  in  spite  of  their  remonstrances  ;  but  as  such  payment  does 
not  release  the  debtor,  or  extinguish  his  obligation,  Dec  5.  1707, 
Cumngham^  (Dict.  p.  16325.),  it  is  their  duty  to  use  legal  dili- 
gence against  him,  as  if  no  payment  had  been  made  by  him  to  the 
minor. 

25.  Tutors  and  curators,  after  having  received  the  yearly  rents  or 
fruits  of  the  minor's  estate,  ought  to  employ  them  profitably  for  his 
behoof.  In  explaining  how  far  they  are  bound  to  put  the  minor's 
money  out  at  interest,  we  must  distinguish  between  the  sums  be- 
longing to  the  minor  prior  to  the  commencement  of  their  office,  and 
the  rent  or  interest  which  becomes  due  during  the  office.  As  for 
the  first,  if  the  sums  carried  no  interest  at  the  tutor's  entry  to  the 
office,  they  ought  to  be  recovered  from  the  debtors  without  loss  of 
time,^  and  put  out  at  interest ;  and  if  any  part  of  the  minor's  stock 
consists  in  merchandise,  or  goods  proper  for  sale,  they  ought  to  be 
sold,  and  the  price  lent  to  sufficient  debtors,  within  a  year,  Jtdy  9. 
16Q7,  SteveJh  (Dict.  p.  500.).  The  sums  which  become  due  to  the 
minor  during  the  office,  are,  for  the  most  part,  the  rents  of  land,  or 
the  interest  of  money.  A  year  is  allowed  after  rents  fall  due,  if 
they  are  payable  in  grain,  and  six  months,  if  in  money,  for  <x>l]ect- 
ing.them,  and  finding  proper  debtors  to  lend  them  to,  St.B.l.  T,6. 
§  19.  As  for  the  growing  interest  of  bonds  arising  during  the  tuto- 
rj,  tutors  are  obliged  to  accumulate  it  into  a  capital  bearing  inte- 
rest, once,  either  before,  or  at  the  expiration  of  the  office,  jPr.  Falc. 
91.  {Lockhart^  Dict.  p.  504.),  which  if  they  neglect,  they  are  liable 
to  the  pupil  in  the  interest  of  that  interest  from  the  time  that  their 
office  expires,  Jan.  27.  1665,  Kintorej  (Dict.  p.  503.) ;  Fount.  Jan. 
16.  1696,  IrvinCj  (Dict.  p.  501.) ;  but  curators  are  under  no  such 
obligation  to  lay  out  the  current  interest,  either  during  their  office, 
or  when  it  determines ;  it  is  enough  if  they  leave  it  m  the  hands 
of  responsible  debtors.  Hare.  996,  998.  {Wilson^  Dict.  p.  16311. 
and  Wilson^  Dict.  p.  16312.).  It  is  an  equitable  opinion  of  Sir 
Jan^es  Steuart,  v.  Pecun.  pupUL^  that  if  the  particular  periods  at 
^vhich  the  tutor  has  received  the  interest  can  be  fixed  by  proof, 
that  interest  ought  to  carry  interest  to  the  pupil  within  a  com- 
petent time  afi;er,  since  a  provident  mair  would  have  put  it  out  at 
interest  in  re  propria  ^^.  If  a  succession  should  open  to  the  minor 

VOL.  I.  2  z  during 

*  A  tntor  having  1^^  his  pupil's  money  to  a  person  iti  good  credit  at  the  time,  birt 
who  soon  afterwards  failed,  was  not  found  liable  to  make  up  the  loss;  Fac.  Coll,  Feb.  5. 
1 767,  Gib,  (Dict.  p.  16363.) 

**^  It  has  been  decid^J,  that  the  tutor  at  law  of  a  fatuous  person  is  only  bound  to 
make  an  accumulation  €S  interest  at  the  commencement  and  expiry  of  his  office ;  Spal- 
dfng,  19/A  May  1809,  fac.  CoU.  More  lately,  it  was  feund,  in  a  long  circumstantial 
accounting  between  tutor  anB  pupil,  that  the  tutor  was  bound  to  accumulate  rents  into 
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during  the  office,  the  tutor  or  curator  must  observe  the  same  rules 
in  relation  to  the  sums  accruing  thereby  to  the  minor,  as  if  that 
succession  had  opened  to  him  before  the  commencement  of  the  of- 
fice. The  doctrine  laid  down  by  Stair,  without  any  limitation,  B.  !• 
T.  6.  §  36.,  That  no  part  of  the  minor^s  money  ought  to  be  ap- 
plied to  the  purchase  of  lands,  suited  better  with  those  times,  than 
with  the  present :  For  where  a  minor,  quite  clear  of  debt,  has  a 
considerable  yearly  increase  of  revenue  arising  from  the  rents  of  his 
estate,  it  may  be  prudent  to  employ  part  of  it  at  least  on  land; 
and  instances  of  such  purchases  begin  now  to  be  frequent:  But  tutors 
seldom  adventure  upon  them  without  the  warrant  of  the  court  of 
session  ;  see  Fac.  Coll.  ii.  83.  (Craigie,  Dict,  p.  7455.)  *  j  {Kilk. 
Minor ^  NO.  8.  Morton^  Dict.  p.  8931.). 

26.  Tutors  and  curators  are  not  all  liable  in  the  same  degree  of 
diligence.  Firsts  It  has  been  already  observed,  that  fathers,  in  the 
character  of  administrators  to  their  children,  are  not  laid  under  so 
strong  obligations  in  several  respects  as  other  guardians,  T.  6.  §  55. 
2dlyy  Honorary  tutors,  who  are  appointed  by  the  father,  not  to 
manage  by  themselves,  but  barely  to  oversee  and  direct  the  ma- 
nagement of  others,  are  only  liable  for  actual  intromissions,  not  for 
omissions.  3(%,  Neither  interdictors,  of  whom  below,  §  53.  et 
seqq.^  nor  curators  ad  lites  are  liable  in  diligence :  For  both  these 
are  given  ad  audoritatem  prastandam ;  interdictors  for  authorising 
the  subscription  of  deeds,  and  curators  ad  litesy  for  the  conducting 
of  law-suits,  ^thly^  Even  among  tutors,  in  the  proper  acceptation 
of  the  word,  it. is  sufficient  that  a  testamentary  tutor  employ  the 
same  degree  of  care  in  his  pupil's  affiiirs  that  he  does  in  his  own  ; 

.  since  he  acts  at  the  desire,  and  in  obedience  to  the  will  of  the  de- 
^ ceased:  But  both  tutors  of  law  and  dative  ought  to  be  liable  in 
that  exact  diligence  which  may  be  expected  from  a  provident  man  ; 
\for  if  >  they  Are  not  fit  for  management,  they  ougnt  not  to  have 
.  sought  efter  the  office^ 

27.  Tutors  and  curators  were,  by  the  Roman  law,  L.  3.  »C.  De 
divid.  tttt.^  liable  for  the  misconduct  of  their  colleagues,  only  mJm- 
diarie^  after  tliese  colleagues  were  themselves  discussed ;  but,  by 
our  usage,  all  of  them  were  liable  in  diligence,  singtUi  in  solidum  ; 
f.  e.  the  minor  may  sue  any  .one  of  them  by  himself,  and  make  that 
one  liable,  not  only  for  his  own  misconduct,  but  for  that  of  his  co- 
tutors  or  co-curators,  Feb.  22.  1634,  Davidson^  (Dict.  p.  506.)  ; 
which  obtains,  though  the  tutor  who  is  sued  should  not  have  inter- 
meddled, Ha$x.  985.  f  ;  that  so  all  of  them  may,  from  the  consider- 
ation of  their  own  interest,  be  incited  to  a  greater  watchfulness  over 
one  another's  conduct :  But  he  who  is  condemned  in  the  whole  has 
an  action  of  recourse  against  the  co^tutors.  From  this  rule  of  our 
law,  two  cases  must  be  excepted.  Firsty  Where  a  father,  in  his  no- 
mination, divides  the  management  into  different  branches,  and  al- 
lots to  each  a  particular  department,  every  tutor  is  liable  only  for 
his  own  conduct  in  that  branch  of  management  which  was  intrust- 
ed 

**  In  this  case,  the  application  was  made  by  a  factor  loco  Moris  ;  the  warlrant  was 
^[ranted  by  the  Court  with  very  considerable  hesitation ;  a  diversity  of  opinion  prevail- 
ed among  the  judges.  The  grounds  of  doubt,  which  seem  to  rest  chiefly  on  the  act  of 
sederunt  Feb.  IS.  1730,  are  very  distinctly  stated  in  the  report. 

t  Sinclair,  Jan.  1686,  Dicr.  p.^  H69§. 

a  capital,  bearing  interest  at  5  per  cent,  every  three  years;  Hamilton,  2Sth  Feb.  ISIS, 
JFac.  Coll.  See  some  important  observations  by  the  Lord  Chancellor,  which  seem  to 
,call  in  question  the  propriety  of  any  distinction  betw^n  the  stocking  out  of  rents 
and  interests;  Lord  and  Lady  Montgomerie,  Sth  April  1816|  4.  Dow,  p.  101>. 
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ed  to  him.  2rf/y,  Fathers  are,  by  1696,  C  8.,  permitted  to  name 
tutors  and  curators  to  their  children,  with  the  special  proviso,  that 
they  shall  be  liable  only  for  intromissions,  not  for  omissions  ;  and 
that  each  tutor  or  curator  shall  be  liable  ^only  for  himself,  and  not 
in  solidum  for  the  others.  Tliis  act  was  intended  to  encourage  those 
to  accept  of  the  office,  whose  probity  and  care  the  father  might 
confide  in,  and  who  might  be  found  unwilling  to  expose  themselves 
to  nice  questions  of  diligence,  or  to  the  danger  of  being  made  ac- 
countable, not  only  for  their  own  diligence,  but  for  that  of  all  the 
co-tutors.  But  because  the  great  security  of  minors  lies  in  the 
obligations  imposed  by  law  on  tutors  and  curators,  the  act  requires, 
that  the  father  be  in  liege  pousiie  when  he  dispenses  with  tnem  ; 
and,  2d/y,  His  power  of  dispensing  is  expressly  limited  by  the  act, 
to  the  means  and  estate  descending  from  himself:  So  that  the  tutor 
thus  named  by  the  father  cannot  plead  the  benefit  of  the  dispen- 
sing clause  in  relation  to  any  separate  estate  belonging  to  the  pupil. 
A  decision,  however,  is  observed  by  Mr  Forbes,  Feb.  1.  1710,  Ran- 
ken,  (DicT.  p.  16327.),  which  is  hardly  to  be  reconciled  to  this  last 
limitation  *. 

28.  Under  this  obligation  to  diligence,  the  law  has  also  laid  pro- 
tutors  and  pro-curators.  By  these  are  understood  persons  who  act 
as  tutors  or  curators  without  having  a  legal  title  to  the  office,  whe- 
ther they  sincerely  believe  themselves  tutors,  or  know  that  they  are 
not.  By  the  Roman  law,  they  were  made  liable  in  all  points  as 
tutors  or  curators,  Z.  1.  jpr.  De  eo  qui  pro  luU^  not  only  for  intromis- 
sions, but  for  omissions,  after  they  had  once  intermeddled,  d.  L.l. 
§  9. ;  and  justly,  since  he  who  assumes  to  himself  an  office  to  which 
he  hath  no  title,  ought  to  be  in  no  better  case  than  one  who  acts 
under  a  proper  warrant  The  court  of  session,  however,  would 
not  adventure  to  adopt  this  doctrine  into  our  law,  June  10.  1665, 
Swinton,  (Dict.  p.  16273.),  till  by  an  act  of  sederunt  of  that  date, 
pro-tutors  and  pro-curators  are  declared  liable  as  tutors  and  cura^ 
tors,  not  only  for  what  they  shall  have  intermeddled  with  de  facto^ 
but  for  what  they  might  have  intermeddled  with  f.  Yet  they 
are  accountable  only  from  the  time  at  which  they  began  to  act : 
For  the  only  ground  upon  which  they  are  made  liable  is  their  ac- 
tual intermeddling ;  which  ought  not  to  be  carried  retro,  by  pre- 
sumption, to  the  period  at  which  the  minor  became  first  indefenms, 
especially  if  they  appear  to  have  assumed  the  office  from  friendship 
to  the  minor,  and  tne  necessity  of  his  affairs.  Though  they  are 
thus  put  on  the  same  footing  with  tutors  and  curators  as  to  their 
passive  title,  t.  e.  the  obligations  they  are  brought  under,  they  enjoy 
none  of  the  active  powers  or  privileges  competent  to  tutors  or  cu- 
rators :  They  can  neither  sue  the  minor's  debtors  for  payment,  nor 
have  they  authority  to  receive  the  sums  due  to  him  :  Consequently, 
a  minor's  debtor  who  makes  payment  to  them,  does  it  at  his  peril ; 
and  therefore  is  not  released  by  the  payment,  if  the  sum  paid  was 
not  in  rem  minoris  vermm,  employed  profitably  for  the  minor's  use, 
Br.  122.  {Allan^  Dict.  p.  5654.).  Hence  also  they  may  be  sued  by 
the  minor  in  an  action  for  accounting,  even  during  the  pro-tutory, 
though  proper  tutors  or  curators  are  not  bound  to  account  till  their 

office 

*  Where  a  minor  chooses  corAtors  For  himself,  he  cannot  efFectuaHy  exempt  them 
from  being  liable  for  omissions;  Fac.  CoU.  July  16.  I775»  Watson^  (Dict.  p.  16369.). 

f  The  act  of  sederunt  spcciRes  those  ^*  who  intromit  with  the  means  and  estate  of 
«<  any  minor,  and  act  in  his  affairs  as  pro-tutors,  having  no  right  of  tutory  or  curatory 
««  established  in  their  persons.**  The  character  mny  be  inferred  rebtis  et  factis*  See 
Kilh.  No.  2,  voce  Tutor  and  Curatoe,  {Fawkr,  Dict.  p.  16843.). 
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BookJ.         office  determine,  infr.  §  31.     Yet  equity  indulges  them  in  tbi^  ac-- 
~  tive  title,  that  after  they  have  given  up  the  management,  action 

lies  at  their  instance  against  the  minor  for  recovering  l^e  si^ins  dis- 
bursed by  them  during  their  administration,  in  so  far  as  it  appears 
from  the  proof,  that  they  have  been  profitably  laid  out  for  the  mi- 
nor, Zr.  5.  eod.  tit 
How  the  office  29.  Neither  tutory  nor  curatory  expires  by  the  renunciation  of 

oftutoraandcii-    the  tutors  0r  curators :  For  though  no  person  can,  by  our  usage^ 
rators  expires.       y^^  compelled  to  accept  of  either  of  these  offices ;  yet  having  once 

accepted,  he  cannot  throw  it  up,  without  a  reasonable  cause,  admit- 
ted by  the  Judge,  1555,  C.  35.,  according  to  the  rule.  Id  quod  prius 
fuit  voluntatis^  postea  fit  nece^siMis ;  see  July  21. 16&i,  Scot,  (Djct* 
p.  16269.).  It  is  indeed  declared,  by  1696,  C.  8.5  that  one  who  is 
named  by  the  father-  both  tutor  and  curator  to  l^s  child,  may» 
though  he  should  accept  of  the  tutory,  refuse  the  curfBtory ;  (a  clause 
designed  to  induce  the  tutor  named  to  undertake  the  office  the 
more  readily) ;  but  that  is  more  properly  a  declining  to  accept,  than 
renouncing  the  office  after  acceptance ;  for  if  he  shall  accept  also  of 
the  curatory,  he  must  hold  it  till  the  minor's  perfect  age.  Tutory 
expires,  by  the  death  either  of  the  tutor  or  pupil,  and  by  the  pupiPs 
attaining  the  age  of  puberty.  If  a  tutor  continue  to  act  for  the  mi- 
nor after  his  puberty,  he  is  liable  as  curator,  St.  B.l.  Tit,  6.  §  24. 
Curatory  enpires  by  the  death,  either  of  the  curator  or  of  the  rpinor, 
by  the  minor's  becoming  of  perfect  age,  and  in  case  of  a  female  mi- 
nor, by  her  marriage.  Where  a  minor  obstinately  refuses  to  sign  the 
necessary  deeds  of  administration,  the  curator  may  apply  to  the 
court  of  session  to  be  discharged  of  his  office ;  but  the  court,  from 
a  consideration  of  the  dangers  to  which  a  defenceless  minor  of  such 
a  disposition  may  lie  open,  have  in  such  applications  waved  remov- 
ing the  curator,  till  the  minor  should  consent  to  make  a  new  nomi- 
nation *.  The  office  both  of  tutory  and  curatory  espir^s,  jSr^/,  by 
the  marriage  of  a  female  tutor  or  curator  ^^\  Thus,  where  a  father 
named  his  wife  as  tutor  to  their  common  child,  the  nomination  waa 
adjudged  to  fall,  upon  her  second  marriage ;  both  from  the  impro- 
priety of  a  woman  s  having  one  under  her  power  who  is  herself 
subjected  to  the  power  of  another,  March  8.  1636,  Stewart,  (Dict. 
p.  9585).  vid.  supr,  §.  12. ;  and  from  the  bad  consequences  which 
might  be  dreaded,  from  leaving  a  pupil's  estate  to  the  manage- 
ment of  one  under  the  influence  of  his  stepfather.  2i%,  Both  tu- 
tory and  curatory  fall  by  any  supervening  incapacity,  whether  na^ 
tural  or  legal,  which  may  disqualify  the  tutor  or  curator  from  disr* 
charging  the  office/  3c%,  If  tutors  or  curators  should  fail  in  any 
part  of  their  duty  through  negligence,  or  should  fraudulently  mis- 
apply the  minor's  nK>ney  to  wrong  purposes  f  ^^,  they  may  be  re- 
moved 

*  Lord  Kilkerran,  in  reportiog  a  case,  NO.  7.  voceTvTou  add  Curator,  states  h 
to  have  been  the  general  opinion  of  the  judges,  **  That  there  was  no  authority  in  the 
^  Court  to- compel  a  minor  to  act  with  his  curators,  more  than  to  compel  a  major  to 
**  act  with  bis  interdictors ;  that  as  the  Court  could  not  compel  a  minor  to  choose  cu- 
'*  ratdrsi  so  it  coukl  not  authorise  them  to  act  without  the  minor,''  {Drumore,  DiCT. 
p.  16349.}* 

f  The  same  consequ^ces  would  result  from  giving  in  improper  inventories  i  JE^for, 
Jan.  25.  1724,  Lothian^  (Dicr.  p.  16SS7.);  {VitL  lapr.  $  22.)  or  failure  of  caution, 
Fac.  Coll.  Dec.  24.  1774,  ffithersjpoons,  (DicT.  p.  i6S72.)i  Feb.  14.  1778,  IVelsh^ 
(DiCT*  p.  16S7S.). 

»»'  Vid.  supr.  noW^. 

^^^  See,  as  illustrating  this  matter,  Elphinstone^  2Sth  May^  18)4,  Fac  Cell. 

A  tutor  was  removed  as  suspect,  **  in  respect  of  the  clandestine  and  unwarrantable 
<<  manner*'  in  which  be  had  carried  off  the  person  of  the  pupil  <*  out  of  the  jurisdic- 
♦<  tion  of  the  Court;"  FUoch^  \^ih  Nov.  1817,  Fac.  Coll. 


Of  Minors,  their  Tutors  and  Curators. 


185 


moved  as  suspect,  by  an  action,  or  rather  complaint,  called  by  the 
Romans,  accwatio  smpedi  tutoris ;  which  by  their  law  was  papula'^ 
ris,  u  e.  might  be  pursued  by  any  person,  even  a  stranger  to  the  mi- 
nor J  but,  with  us,  is  competent  only  to  the  minor's  next  of  kin, 
or  to  a  co-tutor  or  co-curator  *.  By  our  more  ancient  law,  1 555^ 
C.  35.,  any  judge-ordinary  was  authorised  to  decide  upon  the  causes 
for  which  tutors  or  curators  ought  to  be  removed  ;  but  by  our  later 
usage,  that^  branch  of  jurisdiction  is  appropriated  to  the  court  of 
session.  Bankton,  B.  1.  Tit  7.  §  34.  affirms,  without  limitation,  that 
this  complaint  may  be  tried  in  a  summary  way  before  that  court ; 
but  the  act  1696,  on  which  alone  this  opinion  is  grounded,  relates 
to  the  special  case  of  tutors  named  by  the  father  in  liege poustie  ^\ 
Our  supreme  court  is  so  tender  of  a  tutor's  reputation,  that  where 
his  misconduct  proceeds  merely  from  indolence  or  inattention,  he 
is  seldom  removed ;  but  to  secure  the  minor,  a  curator  is  either 
joined  to  him,  Dirl.  90.  {Macbrae,  Dict.  p.  16278.),  or,  if  he  be  a 
testamentary  tutor,  he  is  obliged  to  give  security,  though,  in  the 
common  case,  security  is  not  taken  from  that  kind  of  tutors,  Fount. 
Feb.  la  1705,  Balfaurs,  (Dicx.  p.  16320.). 

30.  The  duration  of  these  two  oflSces  depends  frequently  on  the 
tenor  of  the  writings  which  constitute  them.  If  a  father  names 
several  tutors  to  his  children,  simply,  without  calling  them  to  the 
joint  administration,  or  if  a  minor  appoints  several  curators  in  the 
same  manner,  the  office  subsists  if  any  one  of  them  accept ;  and 
upon  the  death  of  any  one  of  many  acceptors,  it  accrues  to  the  sur« 
vivors,  and  continues  in  the  person  of  the  last  survivor.  For  though 
in  deeds  inter  vivos,  ex.  gr.  mandates,  where  two  or  more  manda- 
taries are  named  in  general  terms,  they  are  understood  to  be  na- 
med jointly,  vid.  infr.  B.  3.  T.  3.  §  34. ;  yet  the  favour  of  last  wills, 
and  of  minority,  creates  a  presumption,  that  the  father  or  minor 
prefers  any  one  of  the  tutors  or  curators  so  named,  to  those  who 
are  pointed  out  by  the  law,  Feb.  14.  1672,  Elleisy  (Dict.  p.  14695.). 
Where  a  number  of  persons  are  expressly  named  tutors  or  curators, 
and  joint  administrators ;  as  the  nomination  hath  no  force  till  all 
the  nominees  accept,  so  it  falls  on  the  death  of  any  one  of  them ; 
for  the  epithet  of  Join/,  plainly  shows  that  it  was  not  intended  to 
trust  the  management  to  any  one  or  two  of  them  separately,  but 
to  the  whole  taken  together,  Jan.  17.  1671,  Drummond,  (Dict. 
p.  14694.).  The  non-acceptance,  or  death,  or  supervening  inca- 
pacity, of  a  tutor  or  curator  sine  quo  non,  hath  necessarily  the  same 
effect,  Hare.  995.  C Montrose,  Dict.  p.  14697.) ;  for  without  the  sine 
quo  nan,  no  act  of  administration  is  valid  j".     Which  rule  holds, 

VOL.  I.  3  a  even 

♦  Or  to  the  tutor's  cautioner  **'.     See  the  case  of  Welsh,  (Dict.  p.  16373.). 
t  Vide  Kilk.  Tutor  and  Curator,  NO.  6.  {Drumore,  Dict.  p.  14703.)  "^ 

*''  This  seems  incorrect.  Tlie  tutor  was  indeed  removed  in  the  case  referred  to  ; 
but  it  was  incidentally,  and  only  in  consequence  of  his  failure  to  find  new  caution  on 
the  former  being  withdrawn.  It  was  "  observed  on  the  bench :  When  a  minor  names 
<*  curators,  it  is  parsjudicis  to  require  caution,  whether  the  minor  and  his  next  of  kin 
"  demand  it  or  not.  As  the  Court,  therefore,  have  in  this  case  relieved  the  cautioner 
<<  of  his  obligation,  it  is  a  consequence  of  the  judgment,  that  the  curators  must  be  re- 
<<  quired  to  find  new  caution  by  the  Court;  and  if  they  do  not,  that  they  should  be 
**  removed." 

^^^  The  doubt  suggested  in  the  text  seems  to  derive  support  from  the  case  of 
jReochf  iWi  New.  1817,  Fac.  Coll.,  where,  "  a  petition  and  complaint"  having  first  been 
brought,  it  was  afterwards  found  necessary  to  raise  **  an  ordinary  action." 

^  ^ '  It  had  here  been  declared  by  the  deed,  that  in  case  of  the  death  or  incapacity 
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even  in  the  nomination  of  tutors  by  a  father,  in  which  he  has  fijced 
a  certain  number  for  a  quorum,  though  there  should  be  as  many 
tutors  left  alive,  after  the  supervening  incapacity  of  the  sine  quo 
noUf  as  constitute  a  quorum  ;  for  still  the  father^s  nomination  be- 
comes entirely  void  by  the  incapacity  of  the  sine  quo  non^  which 
makes  way  for  the  tutor-in-law,  notwithstanding  the  presumption 
Above  mentioned,  that  the  father  would  have  trusted  any  of  those 
who  were  named  by  himself,  rather  than  the  tutor  of  law,  Fount. 
June  24.  1703,  Jikenheads,  (Dict.  p.  14701.)  ;  Feb.  14.  1735, 
Blair  J  (Dict.  p.  14702.  \  Where  a  father  names  two  persons  tu- 
tors to  his  children,  ana  in  default  of  them  by  death,  certain  others 
to  fill  their  place,  the  powers  granted  to  the  first  two  are  not  un- 
derstood to  cease  totally  upon  the  death  of  any  of  them ;  but  the 
survivor  may  act  by  himself  under  that  nomination,  excluding  those 
of  the  second  class,  who  are  no  more  than  substitutes  in  case  of  a 
total  failure  of  the  first  ^^^. 

3L  Upon  the  determination  of  the  tutory  or  curatory,  an  action 
is  competent  to  the  minor,  or  his  heir,  called  actio  tuiel(B  vel  cura^ 
telcB  directOj  against  the  tutor  or  curator,  and  his  cautionei^,  and 
their  heirs,  for  exhibiting  a  particular  account  of  his  intromissions 
and  disbursements  in  the  management,  for  payment  of  the  balance 
to  the  pursuer,  and  for  restoring  to  him  his  writings,  and  whatever 
else  belongs  to  him,  which  is  in  the  defender's  possession  ^^.  This 
action  does  not  lie  till  the  office  be  at  an  end ;  because^  as  the  tu- 
tors or  curators  are  intrusted  with  the  complex  management  of  the 
minor's  whole  affairs,  the  different  parts  of  the  admmistration  are 
so  interwoven,  as  to  make  it  impossible  to  form  a  distinct  judgment 
on  any  one  part  till  all  be  wound  up.  In  this  account,  the  defend- 
er must  charge  himself,  ^r«/,  with  all  the  rents  and  profits  of  the 
minor's  heritable  subjects,  contained  in  the  inventory  and  eiks,  and 
with  all  the  sums  of  money  belonging  to  him,  and  with  the  interest 
upon  the  whole,  according  to  the  rules  before  mentioned ;  2dlj/9 
even  with  such  debts  due  to  the  minor,  though  not  taken  up  in  in- 
ventory, as  it  appears  by  inspecting  the  minor's  charter-chest,  the 
defender  might  have  come  to  the  knowledge  of,  June  24*  1680» 
Cleland^  (Dict.  p.  12451.).  But  he  is  not  bound  to  account  for  the 
value  of  such  services  as  have  been  performed  by  the  tenants  to 
himself,  unless  the  deceased  proprietor  had  it  in  his  option  to  de- 
mand money  for  them,  Jan.  11.  1668,  Grant,  (Dict.  p.  16280.); 
nor  for  such  of  .the  smaller  flying  customs,  ex.  gr.  kain-hens,  chic- 
kens, ^c.  as  may  reasonably  have  been  used  by  him  in  the  course  of 
his  management,  Hare.  979,  (Lude^  Dict.  p.  16305.).  As  guardians 
ought  to  make  no  profit  by  their  offices,  they  must  account  for 
that  part  of  the  minor's  rent  which  is  payable  by  the  tenants  in 
grain,  at  the  prices  truly  received  by  them  from  the  merchants* 
though  they  should  be  higher  dian  the  rates  fixed  by  the  sherifi^ 
fiars.     But  they  will  not  be  allowed  to  state  the  prices  lower  than 

the 


of  the  sine  qua  non^  the  tutory  should  not  dissolve,  but  should  continue  with  the  other 
tutors  so  long  as  any  of  them  should  be  in  life.  The  sine  qua  non  refused  to  accept.. 
But  the  Court,  after  an  opposite  judgment,  came  to  be  of  opinion,  that  the  above  de- 
claration '*  gave  sufficient  evidence,  that  the  father  intended  to  trust  any  of  the  persons 
*<  named  i  and  that  the  omitting  to  provide  for  the  case  of  the  lady%  not  accepting^  as 
**  he  had  done  for  the  cases  of  death  or  incapacity^  had  only  happened  per  incuriam^ 
<*  'and  from  his  having  taken  it  for  granted  that  she  was  not  to  decline  accepting.** 

•*"  Children  of  Fisher,  2d  Jugust  176S,  Fac.  Coll  Dicx.  p.  16561. 
««•  Vid.  the  case  of  Williamson,  supr.  not.  217. 
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the  fiars,  unless  they  shew  special  cause  why  the  grain  was  sold  un- 
der the  fiars,  Hare.  971,  {Oxenfard^  Dict.  p,  4417.). 

32.  Tutors  and  curators  may,  on  the  otner  hand,  sue  the  minor 
upon  the  (zctio  trdel^B  vel  curateltB  contraria,  to  discharge  them  of 
their  ofBce  and  administration ;  to  relieve  them  from  all  engage- 
ments for  the  minor,  under  which  they  have  been  brought  in  the 
course  of  their  management,  in  so  far  as  they  were  rational ;  to  re- 
imburse them  of  the  sums  superexpended  by  them  on  the  minor's 
account,  and  of  their  personal  charges  * ;  together  with  the  inte- 
rest of  die  whole  from  the  times  of  advancement,  in  so  .far  as  they 
were  disbursed  by  the  pursuer  out  of  his  proper  money.     This  ac- 
tion must  be  fruitless,  when  the  direct  action  for  accounting  has 
been  already  brought  by  the  minor :  For  in  the  account  exhibited 
in  that  suit  by  the  tutor,  he  takes  credit  for  all  those  particulars ; 
and  the  balance,  if  any  be  due  by  die  minor,  is  there  decreed  of 
course  to  the  tutor.     If  the  minor  has  not  called  the  tutor  to  ac- 
count, the  tutor  in  this  action  for  reimbursement  and  indemnifi- 
cation must  exhibit  a  full  account,  both  of  his  receipts  and  disburse- 
ments, in  which  he  must  charge  himself  with  a}!  the  particulars 
formerly  mentioned,  and  take  credit  for  the  sums  expended  by  him 
on  the  minor's  account,  by  which  it  may  appear  whether  he  is  en- 
titled to  a  discharge  or  to  any  balance :  Ana  law  presumes,  till  ac- 
counting, that  the  tutor  intus  habet^  or,  in  other  words,  that  he  hath 
in  his  own  hands  as  much  of  the  pupil's  money  unaccounted  for,  as 
will  balance  the  claim  he  has  against  the  pupil.     Hence  all  pur- 
chases made  by  the  tutor,  of  rights  affecting  the  pupil's  estate,  are 
presumed  to  have  been  made  with  the  pupil's  money,  till  settling 
the  tutory-accounts,  if  there  is  not  positive  evidence  brought  that 
they  were  not,  Jan.  24.  1662,  Ramsat/^  (Dict.  p.  9977.).    The  ex- 
ception or  defence  competent  to  the  minor  upon  this  presumption 
is  not  elided,  though  the  tutor  should  not  have  sued  upon  his  claim, 
till  the  obligation  he  lay  under  to  account  to  the  minor  was  extin- 
guished by  the  decennial  prescription  of  tutorial  accounts,  Dalr. 
124,  (Baillie^  Dict.  p.  10001.) ;  for  quce  sunt  temporalia  ad  agen^ 
dum  are  frequently  perpelua  ad  excipiendum.  And  the  defender  does 
not  in  this  case  insist  for  any  balance  that  may  be  due  by  the  tutor 
upon  his  tutorial  accounts  ;  he  only  pleads  the  legal  defence.  That 
the  sum  demanded  from  him  by  the  pursuer  was  presumed  to  be  paid 
before  the  years  of  prescription  were  elapsed  ;  which  presumption 
must  be  available  to  him  till  the  tutor  make  up  his  accounts.     It 
would  seem  that  this  presumption  ought  to  be  applied  only  to  such 
claims  as  may  arise  to  the  tutor  from  his  disbursements  in  the 
course  of  his  administration,  and  not  to  extend  to  debts  due  by  the 
minor's  ancestor  to  the  tutor  before  the  commencement  of  his  of- 
fice ;  firsty  Becausd  the  only  rational  foundation  on  which  it  is  esta- 
blished, restricts  it  to  the  expence  incurred  by  the  tutor  on  the 
minor's  account ;  2^%,  Because  it  is  repugnant  to  justice,  that  a 
creditor's  right  of  demanding  a  just  debt  should  be  postponed,  for 
no  better  reason,  than  that  he  hath  undertaken  a  friendly  and  gra- 
tuitous office  for  his  debtor ;  for  officium  nemini  debet  esse  damno^ 
sum.   Yet  the  presumption  was  extended  to  such  debts,  in  the  spe- 
cial case  where  an  action  for  accounting  was  actually  depending  at 

the 

^  Bat  no  salary  or  remuneration  for  their  trouble  can  l)e  claimed,  however  merito- 
rions  their  management  may  have  been,  however  advantageous  to  the  minor,  and  wliat- 
ever personal  hazard  it  may  have  brought  on  themselves;  Eac,  ColL  Nov,  13.  1780, 
Z0ard  Macdonaldj  (Dict.  p.  13iS7.). 
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the  minor's  instance  against  the  tutor,  which  might  soon  be  brought 
to  a  period,  Hare.  990,  (Newmilh^  Dict.  p.  9989.)  *. 

33.  After  explaining  the  rights  and  the  obligations  of  tutors  and 
curators,  those  which  are  competent  to  or  lie  upon  tiieir  pupils  or 
minors  may  be  considered  ^^^  All  deeds  done,  or  contracts  en- 
tered into,  whether  by  a  pupil,  of  by  a  minor,  having  curators, 
without  their  consent,  are  null  in  this  respect,  that  they  have  no 
effect  agdnst  the  minors ;  but  they  are  obligatory  on  the  other  con- 
tractors, who  may  be  compelled  to  perform  their  parts  if  the  con- 
tract be  judged  beneficial  to  the  minor.  This  rule  obtains,  con- 
trary to  the  nature  of  contracts,  both  from  the  favour  of  minors,  to 
whom  the  law  has  not  denied  the  power  of  making  their  condition 
better,  though  they  cannot  make  it  worse,  and  in  pcmam  of  those 
who  would  impose  upon  their  weakness.  But  it  is  to  be  received 
with  the  two  following  exceptions:  Firsts  Minors  are  efiectual- 
ly  obliged  by  their  own  acts  and  deeds,  and  even  by  bonds 
of  borrowed  money  granted  by  them,  though  without  the  con- 
sent of  their  curators,  for  all  sums  that  have  been  profita- 
bly applied  to  their  use,  Dec.  11.  1629,  Gordon,  (Dict.  p.  8941.); 
in  which  case  the  maxim  holds.  Nemo  locupletandus  est  cum 
detrimenlo  allerius :  And  this  exception  reaches,  not  only  to  tha 
necessaries  of  life  furnished  to  the  minor,  Feb.  5.  1631,  Inglu^ 
(Dict.  p.  8941.),  but  to  the  charges  of  education,  ex.gr.  to  the  ex- 
pence  of  entering  notary.  2^/y,  A  minor  pubes  may  marry  without 
the  consent  of  his  curators ;  for  curators  have  no  power  over  the 
minor's  person  :  Yet  their  consent  appears  necessary  in  settling  the 
provisions  granted  by  him  to  his  wite  and  children.  Every  deed 
of  a  minor  who  has  no  curators,  is  as  effectual  as  if  he  had  curators, 
and  had  acted  with  their  consent  f*  He  can  even  alienate  his  he- 
ritable 

^  The  presumption  will  always  be  elided  by  contrary  evidence  arising  from  the  ac- 
tual state  of  the  affairs;  Fac.  Coll.  June  19.  1735,  Buchanan^  ^c,  (Dict.  p.  11676.). 

f  This  expressly  found,  where  a  sum  of  money  was  to  be  paid  to  a  minor  in  such 
circumstances;  Fac,  Coll.  Jan.  SI.  1772,  Koehler,  Dict.  p.  8975.  See  however,  Kilk. 
No.  10.  voce  Minor,  Hay,  Dict.  p.  8973;  and  Fac.  ColL  Aug.  1.  1782,  Kirkman^ 
Dict.  p.  8977  ««•. 

^**  A  minor  cannot  vote  in  electing  the  deacon  of  a  corporation  of  a  royal  burgh, 
nor,  it  would  seem,  in  any  stage  of  a  burgh  election  •,  Rodgers,  3d  Feb.  1763,  Fac.  CoV. 
Dict.  p.  1860 ;  Ogilvy^  6th  Feb.  1810,  Fac.  Coll.  Neither  can  he  be  elected  into  the 
Town-Council;  Jaffray^  2\stJtdy  1741,  Kilk.  Dict.  p.  7681.  Neither  can  he  vote  in 
electing,  or  be  himself  elected,  a  Member  of  Parliament ;  &.  I681,.r.  1 1 ;  1707,  c.  8. ; 
JVightf  p.  267.  Nor  can  he  even  be  enrolled  in  the  roll  of  freeholders,  though  "  under 
•*  a  proviso,  that  he  should  not  be  entitled  to  vote  in  any  question  until  he  should  be 
**  of  perfect  age ;"  WigJUyUtsupr.  Neither,  if  a  Peer,  can  he  be  called  up  to  the  House 
of  Lords,  until  of  age ;  Wight^  p.  117.;  nor  can  he  elect,  or  be  elected,  a  RepresenU* 
tive  of  the  Scots  Peers ;  ibid. 

It  would  seem  that  a  minor,  who  has  no  curators,  may  present  to  a  church ;  Bankt. 
B.  2.  /.  8.  §  100  i  Conhell  f  Parishes  J,  p.  520.  The  former  even  holds,  that  where  a 
minor  has  curators  he  may  present  of  himself  without  their  consent  j  but  in  this,  he  is 
contradicted  by  the  latter. 

The  Court  refused  to  confirm  a  minor  trustee  on  a  bankrupt  estate ;  Threshie^ 
SOth  May  1815,  Fac.  CoU. 

2  ^  ■  In  the  case  of  Hay^  "  the  Lords  avoided  determining  the  point,  but  generally 
<<  'agreed  in  this,  that  no  cautious  debtor  would  venture  to  pay  a  minor  without  cura- 
"  tors,  otherwise  than  auctore  pr€etore.'^  In  XheXoi  Kirkmanj  the  result  seems  to  have 
been,-*ls/,  That  a  distinction  is  to  be  drawn  between  "  the  payment  of  the  principal 
"  sum,  or  5or5,"  and  that  of  "  the  interest  only  of  money,  or  the  rents  of  subjects,*' 
the  uplifting  of  which  "might  be  necessary  for  a  minor's  support:" — 2d,  That  the 
debtor  could  not  *<  be  secure  against  future  challenge,  unless  the  money  were  to  be 
"  afterwards  profitably  employed  for  the  minor's  behoof:" — 3d,  That  "  the  Court 
"  ought  not  to  interpose  their  authority,  in  order  to  compel  him  to  do  an  act  which 
would  subject  him  to  that  hazard  :" — But,  4M,  That  the  Court  would  incline  to 
der  payment,  on  the  minor's  finding  «  sufficient  security  for  the  debtor's  indeninifi- 
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ritable  subjects,  without  the  interposition  of  a  judge,  Cr.  Lib.  1. 
Dieg.  la  §  30.  J  Dec.  13.  1666,  Thomson,  (Dict.  p.  8982.).  As  to 
deeds  signed  by  minors  which  are  not  to  take  effect  till  their  death, 
a  minor  who  has  attained  the  age  of  puberty  may,  without  the  con- 
sent of  his  curators,  bequeath  his  personal  bonds  and  all  his  move- 
able estate,  Nov.  SO.  1680,  Stevenson^  (Dict.  p.  8949.) ;  and  dispose 
of  such  sums  by  testament  as  have  been  lefl  to  himself  absolutely, 
without  clauses  of  substitution  *  '*^  But  the  consent  of  the  curators 
must  be  interposed  to  all  the  minor's  deeds,  inter  vivos,  even  to 
those  which  truly  iihport  no  more  than  a  bequest  of  moveables, 
Fac.  Coll.  ii.  66,  {Craig,  DicT.  p.  8956.).  He  cannot,  even  with 
his  curators'  consent,  make  a  settlement  of  his  heritable  estate, 
Karnes,  70,  71.,  {Marquis  of  Clydesdale,  Dict.  p.  1265,  and  8964.) : 
for  in  order  to  alter  the  legal  succession  of  neritage,  there  must 
be  a  deliberate  animus  in  the  granter  of  the  deed,  whichv  cannot 
be  presumed  in  a  minor ;  and  it  would  be  most  dangerous  to  allow 
the  consent  of  curators  to  supply  that  defect  f.  A  minor  having 
curators  is  entitled  to  examine  the  state  of  his  own  affairs,  and  to 
judge  of  the  rationality  or  expediency  of  deeds  proposed  to  be  done 
by  the  curators  with  his  concurrence,  Jan.  27.  1744,  Lord  Dm- 
more,  (Dict.  p.  8930.). 

34.  Minors,  whether  they  have  or  have  not  curators,  may  be  re- 
stored against  all  deeds  granted  by  them  in  minority  that  are  hurt- 
ful to  them,  by  an  action  of  reduction  ex  capite  minorennitatis  et 
liBiionis^.  As  we  have  no  statute-law  to  direct  us  in  this  point,  we 
observe  the  Roman  with  little  or  no  variation.  The  restitution  of 
minors  is,  upon  account  of  its  importance,  proper  to  the  cognisance 
of  our  supreme  civil  court  The  minor  need  not  use  the  remedy 
of  reduction  for  restoring  him  against  deeds  which  are  in  them- 
selves null  by  exception,  ex.  gr.  those  granted  by  a  pupil,  or  by  a 
minor  having  curators,  without  their  consent  |^\  But  where  hurtful 

VOL.  I.  ^  3  b  deeds 

*  Vide  Kilk.  Minor,  NO.  1.  Waddell,  Dict.  p.  8965,  where  it  is  said  to  have  been 
admitted,  that,  in  the  common  case,  a  minor  institute  might  dispose  of  moveables  by 
testament,  notwithstanding  a  substitution.  Vide  also  NO.  2.  Ibid.  Craichf  Dict.  page 
16S42  ««*. 

f  In  a  late  case,  this  point  was  considered  as  perfectly  fixed ;  Fac.  Coll.  Mar.fi. 
1797,  Cunynghame^  Dict.  p.  8966. 

X  As  an  example  of  this  rule,  see  Fac.  Coll.  July  3.  1781,  Thomson^  Dict.  p.  8985. 
There  was  a  consent  by  the  minor's  father ;  but  it  was  unavailing,  as  the  deed  was  in 
favour  of  the  &ther  himself,  who  could  not  be  auctor  in  rem  suam. 

<*  cation.''  Perhaps  in  the  case  of  Koehlerj  the  finding, — That  the  minor's  uncle,  (who 
had  in  England  been  appointed  his  guardian  by  the  Lord  Chancellori)  <<  must 
<<  concur  with  him  in  granting  the  discharge,"— may  have  been  considered  as  affording, 
in  some  sort,  security  for  the  proper  application  of  the  money.  Be  this  as  it  may,  the 
later  case  of  Kirkman  seems  now,  at  all  events,  the  safer  authority. 

^^'  It  wpuld  seem  only  to  be  in  cases,  where  the  substitution  is  so  conceived,  as  to 
imply  a  prohibition  to  alter,  that  the  minor  institute  is  not  allowed  to  test.  For  ex- 
ample, in  the  case  of  JVaddellj  supr.  not.  *,  a  father  having  settled  his  moveable  es- 
tate in  favour  of  his  son  and  daughter  equally  between  them,  and, — failing  either,  by  de- 
cease before  marriage  or  majority, — to  the  survivor,  this  was  considered  "  not  as  a  sim- 
»<  pie  substitution,  but  to  imply  a  prohibition  to  alter  before  majority  or  marriage." 
7he  minor's  testament  was  accordingly  set  aside.  A  similar  decision  had  been  pro- 
nounced in  the  previous  case  of  Yorkstofiy  iStb  Jan.  1697f  Fount.  Dicr.  p.  8950.  On 
the  other  hand,  in  the  case  of  Craich,  supr.  not.  *,  the  substitution  being  simple^  the 
minor's  testament  was  sustained. 

^^  It  is  the  same,  as  to  deeds  granted  by  a  married  woman,  under  age,  wilh  con- 
sent of  her  husband ;   Gibson,  6th  June  1809,  Fac.  Coll. 

^'  ^  A  bill  having  been  accepted  by  a  minor,  then  in  apprenticeship;  jointly  with  his 
father,  but  the  charger  denying  the  minor's  statement,  that  the  transaction  was  for 
behoof  of  the  father,  it  was,  from  the  favour  of  commerce,  found  not  competent  to 
suspend  the  charge  on  the  head  of  minority  and  lesion,  and  that  reduction  was  the  only 
mode  of  redress;   JVaddellj  ISthJan.  1812,  Fac.  Coll. 
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Book  I.         deeds  are  granted  by  minors  with  the  concurrence  of  their  cura- 
^    "^  V  ^        tors,  or  by  those  who  have  no  curators,  or  by  a  proper  tutor  in 

name  pfthe  pupil;  reduction  is  necessary,  because  such  deeds  sub- 
sist in  law  till  they  be  set  aside.  Some  have  affirmed,  that  when  a 
minor  having  curators  executes  a  deed  with  their  consent,  the  in- 
tervention of  the  curators  supplies  the  want  of  years  in  the  minor, 
as  to  all  questions  with  third  parties,  and  of  course  cuts  off  the 
right  of  restitution ;  and  that  the  only  remedy  competent  in  such 
f  case  to  the  minor,  is  an  action  against  his  curators  for  what  he  bath 

i  suffered  by  their  undue  consent.     But  restitution  is  as  truly  compe- 

tent to  the  minor,  when  the  deed  is  executed  with  the  consent  of 
.  his  curators,  as  when  he  is  without  curators ;  both  by  the  Roman 
law,  jL.  %  3.  Si  tut.  vel  cur.  int.^  and  by  our  customs,  St.  B.  \.  T.  6. 
§  44i  Dirl.  88.  {Blantyre^  Dict.  p.  8991.).  Yet  there  ought  to  be 
in  such  case  the  clearest  evidence  of  lesioB  in  order  to  set  aside  the 
deed,  otherwise  that  commerce  with  minors  which  js  frequently  ne- 
cessary, would  be  too  much  embarrassed. 

Qmdriennium  ^^*  '^^^  ^^^  indulges  to  a  minor  the  space  of  four  years  after  his 

utile.  perfect  age,  within  which  he  can  sue  for  the  reduction  of  any  deed 

he  may  nave  granted  to  his  own  prejudice  while  he  was  yet  a 
minor,  that  so  he  may  have  a  reasonable  time,  fiom  that  period  in 
which  he  is  first  presumed  to  have  the  exercise  of  reason,  to  con- 
sider with  himseUf  what  deeds  granted  by  him  in  his  minority  are 
truly  hurtful  to  him.  These  years,  because  they  are  thus  profitable 
to  the  minor  as  a  tempus  deliberandi^  are  by  us  called  anni  utHes ; 
though  not  in  the  sense  of  the  Roman  law,  in  which  temptu  utile 
signified  those  days  .  in  which  it  was  lawful  to  hold  courts,  and  so 
were  useful  or  profitable  to  the  party,  in  opposition  to  tempus  con^ 
Unmim,  which  comprehended  under  it  every  day,  unlawful  as  well 
as  lawful.  It  is  not  enough,  to  preserve  the  minor's  right  of  resti- 
tution, that  he  sign  a  revocation  of  the  deed  complained  of  within 
this  quadriennium  or  four  years.  Fount.  Dec.  28.  1697,  Marq.  Mon^ 
trose^  (DicT.  p.  9046.) ;  for  that  is  a  private  act,  not  directed  against 
nor  intimated  to  those  who  have  an  interest  to  support  the  deed  : 
He  must  within  that  period  raise  and  execute  a  summons  of  reduc- 
tion ;  which  will  be  effectual,  though  there  should  be  no  revoca- 
tion. But  the  minor  loses  not  only  his  right  of  being  restored  a^ 
gainst  third  parties,  but  his  recourse  against  his  tutors  or  curators 
who  have  granted  or  consented  to  the  deeds  brought  under  chal- 
lenge, if  he  does  not  sue  them  for  damages  before  his  age  of  twen- 
ty-five, though  he  should  sue  them  within  the  ten  years  allowed  to 
minors  fot  calling  them  to  account,  Katnes^  98.,  {Cuningham^  Dict. 
p.  16338.) ;  for  by  his  silence  during  the  quadriennium,  there  arises 
a  prcBsumptio  juris  et  dejure,  not  to  be  traversed  even  by  legal  evi- 
dence to  the  contrary,  that  the  minor  was  not  hurt  by  the  deed 
upon  which  the  process  of  recourse  against  his  tutors  or  curators  is 
pounded 
Minority  and  36.  in  this  action  for  restitution,  two  particular  facts  must  be 

lesion  roust  both    proved  by  the  pursuer,  before  he  can  prevail :  First,  That  he  was 
be  proved.  minor  when  he  or  his  tutor  signed  the  deed,  or  entered  into  the 

contract  in  questipn :  2dly,  That  he  is  truly  hurt  by  that  deed 
or  contract  Evidence,  though  not  strictly  legal,  called  an  oA- 
qualis  probation  joined  with  an  extract  of  the  minor's  baptism  fix>in 
the  books  of  the  kirk-session,  has  been  always  sustained  as  a  proof 
of  the  minor's  age,  Dirl.  72,  [Thomson,  Dict.  p.  8983,  and 
12701.).     And  by  a  decision,  1722,  L.  Logan^  (not  reported),. mi-- 

nority 


Of  Minors,  their  Tutors  and  Curators. 


191 


norit^  was  found  proved  by  an  extract  of  the  session-books  per  se^ 
without  any  collateral  evidence  to  support  it  *.     The  years  of  mi- 
nority are  computed  de  momento  in  momentum^  both  because  one 
cannot  in  proper  speech  be  called  major  till  the  twenty-one  years  of 
minority  be  completely  run,  and  because  that  manner  of  computa- 
tion is  most  profitable  to  the  minor  :  Abd  hence  a  deed  granted  by 
one  who  wanted  but  a  single  day  of  his  perfect  age  of  twenty-one, 
was  adjudged  to  have  been  granted  in  minority,  June  26.  1624, 
Drummondj  (Dict.  p.  3465.).  As  to  the  minor's  lesion,  1«/,  If  it  be 
inconsiderable,  restitution  is  excluded ;  for  actions  of  reduction  are 
extraordinary  remedies,  not  to  be  applied  but  on  great  and  urgent 
occasions  :  2d/y,  As  restitution  is  not  intended  to  put  minors  m  a 
better  condition  than  majors,  but  purely  to  defend  them  against 
the  rashness  or  imbecility  of  nonage,  the  minor's  lesion  must  pro- 
ceed either  from  th^  weakness  of  judgment  or  levity  of  disposition 
incident  to  youth>  or  from  the  imprudence  or  negligence  of  his 
curators.     If,  for  instance,  a  minor  without  curators,  who  had  pur- 
chased a  house,  which  was  afterwards  burnt,  should  bring  an  ac- 
tion to  be  restored  against  the  bargain,  he  would  not  prevail,  if  it 
appeared  that  the  purchase  was  rational,  and  the  price  equal ;  and 
that  his  only  damage  arose  from  an  accident  which  the  greatest  pru- 
dence could  neither  foresee  nor  prevent.   Upon  this  ground  minors 
cannot  be  restored  against  deeds  done  by  them  from  the  badness  of 
their  heart,  ex.  gr.  a^inst  breach  of  trust,  fraud,  illegal  violence, 
or  any  other  unjustinable  act ;  for  deceptisy  non  decipientibusy  Jura 
4tibventunt.    Hence,  if  a  minor  shoidd  frau'dulently  draw  one  to  con- 
tract with  him,  by  pretending  he  was  major,  there  can  be  no  re- 
stitution ;  but  where  the  fraud  is  presumed  barely  from  the  minor's 
affirmation  in  a  deed  that  he  was  major,  that  presumption  may  be 
taken  off  by  a  proof  that  the  minor  was  induced  to  insert  that  clause 
by  the  persuasion  of  the  other  contractor,  or  that  the  other  knew, 
or  had  strong  reason  to  believe,  that  he  was  minor,  Feb.  23.  1665, 
Kennedy y  (Dict,  p.  11658.).     The  minor  cannot  be  restored  against 
necessary  pa3nnients,  though  he  should  suffer  prejudice,  unless  the 
lesion  may  be  justly  imputed  to  him  who  made  the  payment    Thus, 
as  a  minor's  tenant  or  debtor  may  be  compelled  by  law  to  pay  to 
the  tutor  or  curator,  who  is  authorised  to  receive  the  debts  due  to 
the  minor,  he  is  secure  in  making  payment,  though  the  sum  paid 
has  not  been  applied  to  the  use  of  the  minor ;  whose  only  remedy 
in  such  case  is  an  action  for  damages  against  his  guardians. 

37.  In  certain  cases,  lesion  is  presumed  from  the  nature  of  the 
deed  itself,  by  a  presumption  so  strong  that  it  cannot  be  overru- 
led by  a  contrary  proof,  ex.  gr.  in  a  deed  of  donation,  or  in  a 
bond  of  cautionry,  granted  by  the  minor.  In  others,  though 
the  presumption  of  lesion  requires  no  collateral  evidence  to  en- 
force it,  it  may  be  takep  off  by  a  contrary  proof ;  but  the  bur- 
den of  that  proof,  or  the  onus  probandiy  is  thrown  upon  the 
adverse  party.  Thus,  in  the  payment  of  a  debt  made  to  the  mi- 
nor himself,  and  not  to  his  curator,  the  law  presumes  against  him 
who  made  the  payment,  that  the  minor  has  squandered  away  the 
money,  except  he  bring  evidence  that  it  was  profitable  to  the  mi- 
nor,, m  rem  minorU  versum.  Lesion  is,  by  the  general  opinion  of 
writers,  St.  B.  \.  T.  6.  §  44. ;  Bank.  B.  1.  T.  7.  §  83.,  presumed  in 
a  voluntary  loan  of  money  made  to  the  minor,  even  with  the  con- 
sent of  his  curators,  though  the  minor^s  affairs  should,  at  the  date 
of  the  bond,  have  required  money  ever  so  much  ;  and  consequently 

the 

*  See  however,  DuriCf  March  3.  162G,  lVilson,DiCT.  p.  17200. 
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Against  what 
deeds  is  restitu- 
tion competent ; 


the  minor  will  be  restored  against  the  bond,  unless  the  creditor 
shall  prove  that  the  sum  tuhied  to  the  minor's  account,  in  which  o- 
pinion  these   writers  are  supported  by .  a  decision  observed  by ' 
Dirl  88.  [Blantyre,  Dict.  p.8991.  ^«).  ' 

38.  Restitution  is  competent  to  the  minor,  against  all  ob%a- 
tions  arising  from  contract  by  which  he  may  be  hurt,  be  they  ever 
so  solemn ;  even  against  marriage-contracts,  in  so  far  as  the  provi- 
sions contained  in  them  are  pr^udicial  to  him,  July  4. 1632,  Do* 
vidsouy  (Dict.  p.  8988) ;  Nov.  22. 1664,  Macgill,  (Dict.  p.  5696.)  ; 
Br.  18.  ?5f  70.  (Lyon's  Creditors,  Dict.  p.  6059.).  But  there  lies  no 
action  for  restitution  against  the  marriage  itself;  which,  by  the 
divine  law,  cannot  be  dissolved  on  civil  considerations.  It  is  also 
competent  to  the  minor  against  the  payment  by  the  tutor  or  cura- 
tor of  debts  due  by  the  minor,  even  just  ones,  if  the  payment  could 
not  in  equity  be  demanded  of  him' ;  ex.  gr.  against  tne  payment  of 
a  debt  due  by  a  person  deceased  to  whom  the  minor  is  confirmed 
executor,  if  the  executry-iunds  are  not  sufficient  to  clear  it  A  mi- 
nor who  betakes  himself  to  any  business  or  profession,  as  trade, 
manufacture,  law,  ^.  cannot  be  restored  against  deeds  granted  by 
him  in  relation  to  that  employment,  DirL  360.  {Golbraith^  Dict. 
p.  9027.)^^^  For  as  a  minor  is  not  restrained  &om  carrying  on 
business  as  a  merchant,  manufacturer,  ^.  the  law  ought  to  secure 
those  who  deal  with  him  from  vexatious  processes  of  reduction. 
But  this  is  no  bar  to  the  minor's  being  restored  against  such  deeds 
as  are  not  connected  with  the  employment  undertaken  by  him, 
Dec.  7.  1666,  Mackenzie^  (Dict.  p.  8959.)  *.  Sums  contained  in 
bills  of  exchange  accepted  by  a  minor  merchant  or  trader,  are  pre- 
sumed to  have  been  advanced  to  him  in  the  course  of  his  business ; 
though  bills  by  their  style  do  not  express  the  cause  of  granting, 
July  5. 1732,  Craigf  (Dict.  p.  9035.)  f  ^*.  Restitution  lies  not 
only  against  extrajudicial  acts,  but  juoicial ;  ex.  gr.  against  the  sen-^ 
tence  of  a  judge,  though  pronounced  in  foro  contradidorio^  where 
the  proper  allegations  of  defences,  either  in  law  ^x  in  fact,  have 

been 

*  The  Court  sustained  action  on  a  bill  granted  by  a  minor  who  bad  a  commission 
in  the  army,  though  the  articles  for  which  it  was  given  were  either  entirely  useless  to 
the  minor,  or  unnecessary  in  his  situation  $  Fac.  CM.  Nov.  20. 1 782,  Johnston,  Dict. 
p.90S6*K 

f  Where  a  minor  follows  a  trade  or  profession,  the  general  maxim  stated  above, 
that  lesion  is  presumed  from  his  borrowing  money,  does  not  apply.  He  must  prove 
lesion ;  Jime  J  6. 1 789,  Macdonald,  Dict.  p.  90S8. 


^'^  See,  however,  in  the  case  of  a  bill^  Waddell,  supr.  not.  '^',  where  the  majority  of 
the  Court  seem  to  have  disregarded  this  presumption^  and  to  have  required  proof  oi  le- 
sion from  the  minor. 

'< '  A  lad  of  seventeen,  employed  as  sheriff-clerk  substitute,  was  found  liable  to  his 
employer,  the  principal  clerk,  for  erroneous  application  of  money ;  Heddel^  5th  Jime 
1810,  Fac.  Coll.  The  Court  were  divided;  Lords  Meadowbank  and  Robertson  ma- 
king a  distinction,  that  <<  although  the  minority  of  the  defender  could  not  be  pleaded 
<<  in  a  question  with  a  third  party,  yet,  joined  with  bonajldes^  it  formed  a  good  defence 
'<  against  his  employer.  Mr  Heddel  had  employed  a  boy  to  discharge  ibe  duties  of 
«  bis  office,  and  could  not  reasonably  expect  from  him  the  prudence  of  a  man."  The 
majority  ofthe  Court^  however,  held*,  that  there  was  no  getting  over  <<  the  general  rule 
<*  of  law,  by  which  it  is  established  that  a  minor,  whenever  he  undertaikes  an  em- 
<<  ployment,  hy  which  he  gains  a  part  of  his  livelihood,  becomes  responsible  as  well  to 
^  his  employer  as  to  the  public,  for  all  his  acts  done  in  that  situation." 

^'^  According  to  the  report,  <<  the  greater  part  were  articles  which,  although  not 
<<  absolutely  necessary,  are  commonly  possessed  by  young  gentlemen  of  fashion  and 
<<  fortune;"  and  the  minor  was  son  of  a  nobleman. 

^'  *  See,  as  to  a  bill  accepted  jointly  by  father  and  son,  the  latter  beuig  a  minor^  in 
apprenticeship ;  WaddeU^  supr.  not,  S^c. 
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been  omitted ;  or  where  others,  false  in  fact,  or  hurtful  to  the  mi- 
nor, have  been  offered  to  the  court  by  his  guardians^  Dee.  11.  1705, 
Murray,  (Dicx.  p.  9001.),  ri»w.  Dec.  19. 1744,  Christies.  But  if  the 
proper  plea  or  defences  have  been  offered  for  the  minor,  and  re^ 
pelled  by  the  judge,  there  is  no  place  for  restitution ;  since  the 
lesion  arises,  in  that  case,  purely  from  iniquity  in  the  judge,  to 
whidi  majors  and  minors  are  equally  exposed.  Fount.  Jan.  7.  1698, 
Count.  Kincardine  (Dict.  p.  9016A  In  this  class  of  judicial  acts, 
may  be  reckoned  a  minor  s  entry  oy  service  as  heir  to  his  ances- 
tor :  for  if  he  shall  be  thereby  subjected  to  debts  exceeding  the 
value  of  the  inheritance,  he  will  be  restored,  L.  7.  §  5.  De  minor. ; 
Dec.  L  1708,  Barclay^  (Djct.  p.  90S1.)^ 

39.  By  our  former  law,  agreeably  to  the  constitution  of  Frederick 
Barbarossa,  Sacramenta  puberum  sunt  servanda.  Auth.  L.  1.  C  Si 
adv.  vend.9  the  benefit  of  restitution  was  denied  to  the  minor  against 
such  deeds  as  he  had  sworn  never  to  call  in  question.  But  our 
legislature  observing,  that  minors  might  with  the  same .  facility^  be 
persuaded  to  ratify  obligations  upon  oath,  as  they  were  to  grant 
themt.  did,  by  1681,  C  19.,  declare  the  elicitors  of  such  oaths  infa^ 
mous  ;  and  lest  the  minor  might  be  backward  to  bring,  in  his  own 
name,  a  reduction  of  the  deed  which  he  had  sworn  not  to  revoke, 
it  was  made  lawful  to  any  of  his  kinsmen  to  pursue  an  action  for 
setting  it  aside.  But  if  the  minor,  at  any  time  after  his  age  of  twenty- 
one,  even  within  the  quadrienninm,  approve,  the  deed  done  in  his 
minority,  either  expressly  by  a  formal  ratification,  ior  tacitly  by  any 
act  importing  approbation,  es.  gr.  by  paying  the  interest  aue  upon 
it,  restitution  is  excluded ;  for  sudi  approbation  gives  to  the  origi- 
nal deed  approved,  the  same  validity,  as  if  that  original  deed  had 
beai  grantea  of  eaual  date  with  the  approbation  *«  . 

40.  It  is  generally  said  by  doctors,  that  a  minor  cannot,  m  pari 
casu,  be  restored  against  a  minor ;  because  both  parties  have  equal 
privilege.  The  rules  observed  in  this  case  by  the  Roman  law  ap- 
pear equitable,  that  where  the  one  party  b  truly  a  sufferer,  while 
the  other  grasps  at  profit,  restitution  is  competent  to  the  first  ar- 
gainst  the  last,  in  so  far  as  the  last  may  be  a  gainer.  Where  both 
are  sufferers,  without  fraud  on  either  side,  the  possessor's  case  is 
deemed  the  most  favourable,  L.  91.  ^  3.  in  Jin.  De  verb.  ob. ;  and 
on  this  ground,  one  minor  who  has  borrowed  a  sum  from  another,* 
and  hath  spent  it  unprofitably,  is  not  bound  to  repay  it,  L.  \\. 
%  pen.  De  minor.  A  mmor  may  sue  for  restitution,  not  only  against 
^e  original  creditor  in  the  deed  brought  under  challenge,  but  a- 
gainst  those  who  hav^  acquired  the  debt  without  a  valuable  con- 
sideration. Nay,  though  they  be  onerous  purchasers,  the  minor 
may  be  restored  against  them,  if  the  right  they  have  acquired  be 
barely  personal ;  lor  it  is  a  general  rule  in  all  personal  rights.  That 

VOL.  I.  3  c  every 

*  A  minor  who»  in  bis  nineteenth  year,  had  granted  certain  bills  jointly  with  his 
father,  and  had  within  fourteen  days  afler  majority  settled  accounts  *i^,  which  com- 
prehended these  bills,  was  found  entitled^o  restitution  ;  Fac.  Coll.  Jufy  5.  1782,  Mclvil^ 
Dict.  p.  8998. 
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2«tf  There  does  not  appear  to  have  been  a  deUberate  settlement  of  accounts  on  the 
part  of  the  minor.  A  state,  as  between  the  father  and  his  creditor,  had  been  drawn 
up,  and  the  minor's  subscription  was  obtained  to  the  doquet.  The  ratio  decidendi  of 
the  Court  was,  "  that  the  salutary  privilege  of  restitutio  in  integrum  was  not  to  be  barred 
«^  in  a  case  like  the  present,  in  which  the  net  alleged  to  infer  homologation  was  of 
<<  'such  a  slight  nature,  especially  a«  it  occurred  so  Tery  recently  after  nonage,  and  had 
*«  proceeded  from  duty  to  a  father.^ 


What  ratifica- 
tion bars  resti- 
tution. 


If  restitution  is 
competent  a- 
gainst  a  minor* 
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ing party. 


Bestitution 
transmits  to  the 
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every  exception  is  good  against  the  onerous  purdiaser,  which  is 
good  against  the  original  creditor.  But  if  the  right  be  real^  com- 
anitted  by  seisin  in  the  person  of  tlie  original  creditor,  the  onerous 
purchaser,  who  relied  on  the  faith  of  the  records,  is  secure  against 
reduction,  unless  the  right  has  been  rendered  litigious  by  a  suit 
prior  to  the  purchase,  Jan.  25.  1728,  Gourlay^  (Dict*  p.  10288.)  ; 
or  unless,  the  purchaser  was  in  mala  Jide  to  acquire,  knowing  that 
the  right  was  granted  by  a  minor. 

.  41.  A  minor's  restitution  ought,  not  only  from  the  nature  of  the 
privilege,  but  from  equity,  to  be  both  mutual  and  complete.  Where 
matters  are  jentire,  the  other  party  ought  to  be  fully  restored  to  his 
former  state,  as  well  as  the  minor,  L.  24.  §  4,  De.  minor.  Thus,  in 
a  restitution  against  a  sale  of  lands,  the  minor,  at  the  same  time 
that  he  recovers  the  subject  sold,  with  the  intermediate  fruits  which 
it  has  produced  from  the  time  of  the  sale,  must  repay  to  the  pur- 
chaser the  price  received  by  him  or  his  curators,  with  \he  interest 
of  it ;  and  ne  must  also  reimburse  him  of  the  exp^ice  which  he 
may  have  laid  out  on  the  subject  while  it  was  enjoyed  by  him,  in 
so  far  as  it  has  been  brought  by  that  expence  to  yield  higher  year- 
Jy  profits.  Where,  from  after 'accidents,  restitution  caiinot  be  com- 
,plete  on  both  sides,  a  distinction  must  be  made  between  voluntary 
and  necessary  contracte.  ,  In  voluntary,  the  minor  ought  to  be  re- 
.stored  fully,  though  the  other  party,  who  had  it  in  ^  his  power 
not  to  have  contracted,  should  be  a  sufibrer^  since  it  is  for  the 
benefit  of  minors  that  restitution  was  intended.  Hius^a  minor 
who  is  restored  agaihst  a  sale,  cannot  be  compelled  to  pay  the  price 
to  the  purchaser,  unless  in ^  so  far  as  it:  has  been  in  rem  vermm^ 
Dirl.  61.  C  Thomson,  Dict.  p.  8983.).  And  in  like  mann^,  when 
he  is  restored  against  a  bond  of  borrowed  money  voluntarily  grant- 
ed by  himsdf  and  his  curators,  the  creditor  will  recover  that  part 
of  the  sum  only  which  has  been  employed  profitably  for  the  mi- 
nor, supr.  §  37.'  But  in  necessary  contracts,  where  one  is,  mdthout 
his  own  fact,  brought  under  the  necessity  of  contracting  with  a  mi- 
nor, there  can  b^  no  restitution  to  the  minor,  whatever  loss  he  may 
suffer,  unless  the  other  party  be  also  put  in  his  own  place.  Thus 
a  pupil  who  has  been  by  his  tutor  served  heir  to  a  bankrupt,  can- 
not be  restored  against  the  service^  till  he  make  payment  to  the 
bankrupt's  creditors  of  all  the  intermediate  rents  of  the  estate,  not 
only  such  as  were  actually  received  by  the  tutor,  but  those  which 
he  might  have  received,  Dec.  I.  1708,  Barclay y  (Dict.  p.  90S1.) ; 
because  in  that  case  the  bankrupt's  creditors  were,  by  an  act  of 
the  law,  used  by  the  tutor  himself,  laid  under  a  necessity  of  quit- 
ting the  possession  to  the  tutor. 

42.  The  privilege  of  restitution  dies  not,  in  all  cases,  with  the 
person  entitled  to  it  Where  he  dies  either  in  minority,  or  within 
the  ^nni  utilesj  the  law  transmits  that  right  in  particular  events  to 
his  heir,  though  such  heir  be  major,  and  consequently  entitled  to 
no  privilege  in  his  own  person.  The  following  rules  are  observed 
on  this  point  by  the  Roman  law.  If  a  minor  succeed  to  a  minor, 
the  time  Indulged  to  the  minor  heir,  within  which  he  may  exercise 
his  ancestor's  right,  is  governed  by  his  own  minority,  not  by  that 
of  his  ancestor ;  and  consequently  he  has  the  benefit  of  allthe  years 
of  his  minority,  and  the  whole  quadriennium  after,  as  a  legitimwn 
tempus  restiliUionis^  L.  5.  §  1.  C.  De  iemp.  in  int.  rest.  If  the  ances- 
tor died  a  major,  but  within  the  quadriennium^  the  minor  heir  may, 
as  in  the  first  case,  sue  for  restitution  at  any  time  during  his  own 
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minority ;  but  no  more  of  the  quadriennium  after  his  majority  can 
be  profitable  to  hhn,  than  remained  not  expired  to  his  ancestor 
when  he  died,  L.  19.  vers.  Plane,  De  minor.  ^  If  a  major,  whether 
past  his  quadriennium  or  not,  succeed  to  a  minor,  law  allows  him 
iuli  four  years,  computed  downwards  from  the  minor^s  death,  to 
make  use  of  his  right,  because  the  quadriennium  was  left  entire  to 
the  minor  at  his  death ;  and  if  he  succeed  to  a  major  who  died 
within  the  quadriennium,  he  cannot,  by  the  same  reason,  avail  hiip- 
self  of  more  of  it  than  remained  entire  to  the  ancestor  when  he  died, 
arg.  d.  L.\9.\  L.  5.  §  2.  C.  De  temp,  in  inL  rest.  The  only  deci- 
sion of  the  G)urt  of  Session  on  this  subject  id,  March  14.  1628, 
Macmath,  (Dict.  p.  9040,).  Stair  indeed  affirms,  B.  1.  T.  6.  §  44., 
that  the  rules  laia  down  in  act  1621,  C.  6.,  concerning  the  privi- 
lege of  minors  and  their  heirs,  in  the  redemption  of  apprisings,  are 
to  be  observed  also  in  restitutions.  But  Mackenzie's  opinion,  §  12. 
h.  /.,  is  more  probable,  that  that  act  ought  not  to  be  extended  beyond 
the  proper  subject  of  it :  And  it  is  worth  observing,  that  no  argu- 
ment is  drawn  from  the  act  1621  in  the  before-mentioned  decision, 
though  that  judgment  was  pronounced  only  a  few  years  after  the 
act  had  passed. 

43.  Another  privilege  hath  been  early  introduced  into  our  law 
for  the  benefit  of  minors,  of  the  feudal  kind  ;  Minor  non  tenetur 
placitare  super  htereditate,  Reg.  Mqj.  L.  3.  C  32.  §  15,  16,  17. ;  St. 
Gul.  C.  39.  Placitare  signifies  to  be  party  in  a  suit,  from  placitum, 
a  vocable  of  the  middle  ages  for  suit  or  process :  And  the  meaning 
of  the  rule  is,  that  a  minor  cannot  be  compelled  to  defend  the  right 
he  has  to  the  heritage  of  an  ancestor,  when  it  is  questioned  by  one 
who  claims  it  under  a  title  preferable  to  that  which  was  in  the  an- 
ceston  Though  the  rule,  as  stated  in  our  old  law-books,  is  general, 
comprehending  all  heritage,  from  whatever  quarter  it  should  come, 
it  has  been  limited  for  two  centuries  past  to  hcereditas  patema, 
and  so  has  no  place  in  heritage  derived  from  collaterals,  as  bro- 
thers, uncles,  ^c.  But  Stair,  B.  I.  T.  6.  §  45.,  includes  under  it  in- 
heritances flowing  from  the  mother,  and,  in  general,  from  any 
ascendent  in  the  right  line,  either  by  the  father  or  mother,  however 
remote. 

44.  Hareditas,  or  heritage,  when  it  is  opposed  to  executry,  in- 
cludes all  rights  which  bear  a  tract  of  future  time  ;  but  in  this  place, 
it  is  understood  more  strictly,  of  those  only  which  are  in  their  na- 
ture perpetual.  A  lease,  therefore,  though  for  the  longest  term  of 
years,^  falls  not  under  this  rule.  As  the  privilege  is  feudal,  all 
rights  which  zxefundo  annexa  are  comprehended  under  it,  even  in- 
corporeal ones,  ex.  gr.  rights  of  patronage.  Hare.  703.  (Bishop  of 
Dunkeldy  Dict.  p.. 9099.),  and  all  rights  of  property,  even  redeema- 
ble, as  wadsets  granted  to  the  minor^s  ancestor,  where  the  action 
brought  against  the  minor  is  intended  to  set  them  aside  upon  any 
ground  of  nullity.  Fount.  Nov.  21.  1694,  Davidson,-  (Dict. 
p.  9072.)  ^^  But  the  privilege  is  not  admitted  in  rights  which 
were  not  vested  in  the  ancestor  by  seisin,  where  seisin  is  necessary 
to  perfect  them  ;  because  such  rights  are  barely  personal,  not  feu- 
dal. 

*''  This  passage  seems  to  state  the  law  too  broadly.  The  privilege  is  not  admitted, 
where  the  "ground  of  nullity'*  is  intrinsic^  and  appears  ej: /ffciV  oi  the  minor's  own 
rights ;  ex.  gr.  where  the  minor  founds  on  a  title,  null,  under  the  stat,  1696,  c.  25.«  as 
ft  blank  writ ;  Donaldson^  ciL  in  not.  *,  p.  196.  In  the  case  of  Dhvidson,  referred  to  in 
the  text,  the  alleged  ground  of  nullity  was  extrinsic  of  the  minoi*'s  title,  and  depended 
on  the  ultimate  success  of  bis  opponent  in  a  reduction  libelled  ex  capite  inhibitionis. 
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dal.  If  therefore  a  father,  whose  only  title  to  lands  is  a  charter,  or 
disposition,  die  before  taking  infeftment  in  them  *,  the  minor  heir, 
against  whom  an  action  is  brought  afler  the  father's  death  for  evict- 
ing these  landst  must  answer  to  the  suit,  Jan.  31.  1665,  Kelloy 
(DicT.  p.  9063.).  Yet,  firsts  If  seisin  has  been  taken  on  the  right 
by  the  father's  author,  and  if  the  father  was  afterwards  in  the  na- 
tural possession  of  the  subject,  though  without  seisin,  the  minor 
heir  is  entitled  to  the  privilege,  June  23.  1625,  Pringkj  (Dict. 
p.  9059.)  2(%,  He  may  plead  it,  if  either  the  father  himself,  or  his 
author,  had  done  all  in  his  power  to  obtain  infeftment*;  if,  ex.  gr. 
the  father  had  charged  the  superior  to  infeft  him  in  lands  which 
he  had  adjudged  from  his  debtor,  the  superior's  vassal ;  for  such 
charge  is,  in  the  judgrpent  of  law,  eouivalent  in  this  question  to 
actual  seisin,  Pr.  Falc.  66.  (Flemings  Dict.  p.  9670.).  An  estate 
in  which  the  minor's  father  had  done  omne  quod  in  $e  erat  to  ob- 
tain infeftment,  is  accounted  the  minor's  heritage,  though  it  had 
been  conquest  in  the  father's  person  ;  i.  e.  though  it  had  been  ac* 
quired  by  him  upon  a  singular  title.  For  though  lands  enjoyed  by 
descent  from  an  ancestor,  and  lands  acquired  by  one's  self  are  op- 
posed to  each  other  in  a  question  concerning  the  succession  of 
the  next  heir ;  yet,  where  the  minor  hath  actually  succeeded  to 
his  father  in  that  conquest,  it  is  justly  deemed  harediloB  patema 
as  to  him,  since  it  is  an  inheritance  which  has  descended  to  him 
from  his  father,  d.  Pr.  Falc  66,  (Flemings  Dict.  p.  9070.). 

45.  This  privilege  may  be  pleaded  by  a  minor  who  is  cited  as 
party  to  a  suit,  though  the  right  which  is  directly  contested  by 
the  pursuer  should  belong  to  a  major,  if  the  eviction  of  the  mi- 
nor's heritage  must  necessarily  be  the  consequence  of  setting  aside 
the  major's  right,  June  23. 1625,  Pringle^  (Dict.  p.  9059) ;  for  the 
privilege  which  was  designed  to  protect  minors  against  the  eviction 
of  their  paternal  inheritance  would  be  elusory,  if  the  law  admitted 
any  proceeding  against  the  minor  which  must  necessarily  issue  in 
such  eviction.  It  is  true,  that  all  privileges  are  personal,  and  so 
cannot  be  communicated  to  others ;  where  thererore  the  validity 
of  the  minor's  right  depends  on  that  of  a  major,  the  minor's  pri- 
vilege cannot  defend  the  major  from  an  action  of  reduction,  un- 
less their  rights  be  so  connected  together  that  they  are  insepa- 
rable; ex.  gr.  if  the  major  and  minor  be  joint  proprietors  of 
the  same  subject  But  no  sentence  pronounced  in  the  action  a- 
gainst  the  major  can  affect  the  minor ;  who,  though  he  be  called 
as  a  party,  is  not  obliged  to  answer,  agreeably  to  the  rule.  Ret  ju- 
dicata inter  alios^  aliis  nequenocet  neque  prodest  j  see  Nov.  25. 1624, 
Hamiltonj  (Dict.  p.  9057.). 

46.  This  privilege  is  in  several  cases  excluded.  Firstj  It  cannot 
avail  the  minor  in  actions  which  relate  either  to  the  settling  of 
marches,  or  to  the  division  of  lands  ;  for  the  first  sort  is  intend- 
ed barely  for  fixing  boundaries,  and  the  other  for  ascertaining 
the  just  proportion  of  property  which  the  minor  ought  to  have  in 
a  subject  that  was  before  common  to  him  with  others :  But  neither 
of  them  tends  to  cut  off  from  the  minor  any  right  competent  to 

him 

*  Or  if  the  disposition  and  seisin  labour  under  nullities ;  Jui^  12.  1749,  Donaldson^ 
Dict.  p.  90S0  "•. 


^^  Fid.  not  '^^«  Morison  has  omitted  in  his  Dictionary  the  full  report  of  this  cose 
by  Kilkerranf  qu.  vid.  ▼•  Blakk  Wbit,  NO.  1.  See  also  a  report  of  the  same  case  by 
ElchieSf  V.  Blank.  Writ,  NO.  2. 
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him  in  his  ancestor*s  heritable  property.     On  the  same  ground,  it       Ti-h-e  VII. 
does  not  obtain  in  actions  of  molestation  in  possessorioy  Dirl.  64. 
(Hartshaw^  Dict.  p,  9009.),  nor  in  any  judgment  merely  posses- 
sory, Mack.  Obs.  on  act  1587,  C.  42.     2d/y,  It  does  not  defend  tlie 
minor  against  the  superior  suing  for  his  feu-duties,  or  for  feudal 
casualties  or  delinquencies  ;  seeing  such  actions,  in  place  of  ques- 
tioning the  minor's  right,  acknowledge  it  to  be  good ;  and  they  are, 
in  the  common  case,  designed,  not  to  evict  any  heritage,  but  to  re- 
cover that  debt  with  which  law  has  burdened  it  in  favour  of  the 
dominus  directus^  or  superior.  We  shall  afterwards  learn,  B.  2.  T.  5. 
§  11*,  that  this  doctrine  holds,  even  in  such  casualties  as  infer  a  total 
eviction  of  the  lands.     Sdlt/j  It  cannot  be  pleaded  in  bar  of  any  ac- 
tion for  evicting  the  minor's  heritage  which  had  been  commenced 
against  the  father  in  his  own  lifetime.     This  exception  is  ground- 
ed on  the  rule  to  be  explained  hereafter.  Actio  contra  defunctum 
ccepta^  continuatur  in  hceredes.     By  this  rule,  though  a  suit  should 
not  be  transmissible  of  its  own  nature  against  heirs  ;  yet,  if  it  be 
begun  against  the  party  himself,  it  may  be  continued  against  his 
heirs  :  And  it  ought,  with  stronger  reason,  to  be  thus  transmitted 
in  the  present  case,  where  the  action  lies  against  the  heir  at  com- 
mon law,  but,  on  account  of  a  temporary  privilege,  is  suspended 
only  for  a  time.     4/A/y,  If  the  privilege  fails,  where  action  was  be- 
gun against  the  father,  though  he  had  retained  the  possession,  it 
must  also  fail,  where  the  father  had  lost  the  lawful  and  peaceable 
possession  of  the  estate  before  his  deapth.    Sthlyj  It  is  not  pleadable 
by  a  minor*  so  long  as  he  puts  off  entering  to  his  father ;  for  till 
he  be  served  heir  to  him,  he  can  have  no  interest  to  put  in  any 
plea  relative  to  subjects  which  belonged  to  him,  Pr.  Fate.  66,  [Fie- 
mingf  DicT.  p.  9070.).     And  it  appears  both  by  Reg.  Maj.  L.  3. 
C.  32.  §  3.,  and  from  the  course  of  our  decisions,  that  he  ought  to 
be  also  infeft  on  his  service.     But  the  moment  that  he  has  com- 
pleted his  titles,  he  can  avail  himself  of  this  privilege ;  and  there- 
fore the  production  of  his  special  service*  and  seisin  upon  it,  in 
any  process  of  reduction,  supersedes  the  necessity  of  all  farther 
production  of  writings  till  his  majority :     For  to  what  purpose 
should  more  be  produced,  since  the  action  itself  cannot  proceed 
against  the  minor,  after  proving  his  title  as  heir  to  his  father  in 
the  subject  ?     Yet  where  the  grounds  of  reduction  depend  on  pa- 
role evidence  to  be  brought  by  the  pursuer,  the  court  will,  not^ 
withstanding  the  minor's  privilege,  examine  the  witnesses,  that 
the  mean  of  proof  may  not  perish,  Jan.  31.  1665,  KeUo^  (Dict. 
p.  9063. )•      From  these    observations,   it  is  consequent,  6thly^ 
That  no  other  than  the  heir  of  the  investiture  is  entitled  to  the 
benefit  of  this  privilege.     Where  therefore  the  deceased  had,  by 
chaiter  and  seism,  completed  his  right  to  a  subject  which  stands 
devised  to  heirs-male,  it  is  not  competent  to  his  heir  of  line,  if  a 
suit  should  be  brought  against  him  after  the  ancestor's  death  for 
evicting  that  subject  from  him,  to  plead  the  benefit  of  the  rule  ;  for 
a  minor,  before  he  is  entitled  to  such  plea,  ought  to  be  served  heir 
in  the  subject,  and  the  heir  of  iine  cannot  possibly  be  served  heir 
in  a  subject  from  which  he  is  expressly  excluded  by  the  investi- 
ture.    7/A/y,  This  privilege  is  not  competent,  when  the  minor  is 
sued  upon  his  father's  traud  or  delict,  Dec.  27.  1711,  Crawfurd^ 
(DicT.  p.  9102.).     Neither,  a  fortiori^  is  it  competent,  nor  indeed 
any  privilege  of  a  civil  kind,  where  the  action  is  founded  on  the 
fraud  or  ddict  of  the  minor  himself.     What  privilege  minors  iiave 
VOL.  I.  3d  *  in 
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in  defending  themselves  against  proper  criminal  accusations,  vid. 
infr.  B*  4.  71  4.  §  82.  %thly^  As  a  minor  cannot  plead  this  feudal 
privilege  in  an  action  in  which  his  ancestor's  right  is  acknowledged 
by  the  pursuer,  neither  is  it  competent  to  him  where  the  action  is 
grounded  upon  the  ancestor's  obligation  to  convey  that  right ;  for 
the  pursuer  is  in  that  case  so  far  from  impugning  the  ancestor's  title, 
that  he  rests  his  claim  upon  it,  and  barely  insists,  that  the  minor 
may  be  decreed  to  fulfil  his  ancestor's  deed.  Fount.  June  27.  [Forbes^ 
25.  July)  1710^  Mackenzie^  (Dict.  p.  9101.).  Hence  also  it  cannot 
be  pleaded  in  bar  of  an  action  for  payment  of  the  ancestor's  debt^ 
<^onstituted  by  a  liquid  obligation,  though  that  action  should  be 
the  ground  of  an  adjudication,  by  which  the  minor's  heritage  must  be 
necessarily  evicted,  Reg.  Maj.  L.  3.  C  82.  §  16.  And  for  the  same 
reason  it  is  not  competent  to  the  minor  against  a  reverser,  who  had 
granted  a  wadset  of  his  lands  to  the  minor's  ancestor,  and  insists 
in  a  declarator  of  redemption ;  for  the  only  purpose  of  such  action 
is,  that  the  lands  be  surrendered  to  the  pursuer  upon  payment  of 
the  debt,  in  the  precise  terms  of  the  ancestor's  right  *.  Neither 
is  the  decision  observed  by  Fountainhall,  Nov.  21.  1694,  Davidson^ 
(Dict.  p.  9072.),  inconsistent  with  this  doctrine ;  because  there  the 
pursuer  was  not  insisting  to  redeem  the  wadset  granted  to  the  mi- 
nor's ancestor,  but  to  set  it  aside  upon  a  legal  ground  of  reduction, 
ex  capite  inhibilionis ;  against  which  action,  as  tending  directly  to 
evict  the  minor's  heritage  in  point  of  right,  the  minor  might  un- 
doubtedly plead  the  privilege.  Lastly^  It  is  the  common  opinion^ 
that  the  minor  cannot  defend  himself  on  this  privilege  against  a 
minor  who  sues  for  reduction  on  tiie  head  of  minority  and  lesion ; 
not  merely  because  the  pursuer  has  in  that  case  equal  privilege  witli 
the  defender,  but  also  because  the  case  of  the  pursuer,  who  is  in 
damno  vitandoy  is  more  favourable  than  that  of  the  defender,  who 
is  in  lucro  captanda, 

47.  It  may  be  mentioned,  as  another  legal  privilege  of  minority, 
that  the  persons  of  pupils  are  secured  against  imprisonment  upon 
civil  debts,  by  1696,  C  41  f.  The  rights  of  minors  in  the  matter 
of  prescription,  redemption  of  adjudications,  ^c.  are  to  be  explain- 
ed under  their  proper  heads. 

48.  It  has  been  said,  that  our  law  provides  curators,  not  only  for 
minors,  but  for  every  person  who,  either  from  a  total  defect  of 
judgment,  or,  2J/y,  from  a  disordered  brain,  or,  ScUy^  from  the 
wrong  texture  or  disposition  of  the  organs,  is  naturally  incapable 
of  managing  his  affairs  with  discretion.  Of  the  first  class  are  fatu- 
ous persons,  called  also  idiots  in  our  law,  who  are  entirely  deprived 
of  the  faculty  of  reason,  and  have  an  uniform  stupidity  and  inat- 
tention in  their  manner,  and  childishness  in  their  speech,  which 
generally  distinguish  them  from  other  men ;  and  this  distemper  of 
mind  is  commonly  from  the  birth  and  incurable.    Furious  persons, 

who 

*  The  privilege  was  denied  to  the  heir  of  an  adjudger,  whose  right  was  sought  to 
be  reduced,  before  matters  had  been  foreclosed  by  decree  of  declarator  of  expiry  of 
the  legal  ''•;  Fac.  Coll.  June  29.  1797,  Macfarlane,  Dict.  p.  9086. 

In  a  redemption  of  a  wadset,  where  forty  years  had  elapsed  after  the  expiry  of  the 
term  of  redemption,  this  privilege  was  found  to  be  competent,  though  the  pursuer's  mi- 
nority was  pleaded  in  bar  of  prescription,  the  right  of  the  wadsetter  being  ex  facie  \X' 
redeemable ;  KUk.  Minor^  MO.  ix.  Strange  Dict*  p.  9076. 

f  Minors  past  pupilarity  may  be  imprisoned  for  civil  debts ;  Kilk.  Minor,  KO.  vi. 
Thomson,  Dict.  p.  8910. 
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who  may  be  ranked  in  the  second  class,  cannot  be  said  to  be  de« 
prived  of  judgment ;  for  they  are  frequently  known  to  reason  with 
acuteness :  But  an  excess  of  spirits,  and  an  overheated  imagina- 
tion, obstruct  the  application  of  their  reason  to  the  ordinary  pur- 
poses of  life ;  and  their  infirmity  is  generally  brought  on  by  sick- 
ness,  disappointment,  or  other  external  accidents,  and  frecmently 
interrupted  by  lucid  intervals.  Under  these  may  be  included  mad- 
men ;  though  their  madness  should  not  discover  itself  by  acts  of 
fury,  but  by  a  certain  wildness  of  behaviour  flowing  from  a  disturb- 
ed fancy.  Lunatics  are  those  who  are  seized  with  periodical  fits  of 
ifrenzy.  Some  doctors  distinguish  between  fatuity,  and  a  certain 
degree  of  imbecility  which  nearly  approaches  to  it.  They  define 
a  &tuous  person,  is  qui  omnino  desipiU  who  is  quite  destitute  of  • 
reason  ;  but  if  the  person  appears  to  have  the  least  spark  of  judg- 
ment, $i  aliquid  sapzt^  they  affirm,  that  he  may  by  himself,  without 
the  consent  of  curators,  execute  deeds  of  lesser  moment,  which 
cannot  in  their  nature  prove  so  hiutfiil  to  him.  This  distinction 
appears  to  have  received  some  support  from  our  practice,  in  the 
case  of  one  who  was  found  to  have  understanding  enough  to  make 
a  testament ;  because  that  is  revocable  at  pleasure ;  though  he  was 
judged  incapable  of  signing  a  deed,  disabling  himself  firom  making 
a  second  testament,  whereby  he  would  be  stripped  of  all  power 
over  any  of  his  effects,  Tinw»  June  16.  1752,  Hatliday.  .  And,  upon 
the  same  ground,  the  marriage  of  a  person  was  declared  null,  upon 
the  head  of  imbecility  or  fatuity,  though,  by  his  answers  to  certain 
questions  judicially  put  to  him,  he  appeared  to  be  not  absolutely 
void  of  reason  ;  because  the  tie  made  by  marriage  is  indissoluble, 
July  1747,  Blair  of  Borgue,  (Dict.  p.  6293.).  Stair,  B.  4.  T.  3. 
§  9.^  seems  to  take  it  for  granted,  that  all  who  are  dumb  and  deaf 
from  the  birth  are,  without  exception,  incapable  of  management ; 
as  to  which  vid.  infr.  B.  3.  T.  1 .  §  16.  But  however  this  question 
ought  to  be  decided,  thus  far  must  be  allowed  to  his  Lordship,  that 
where  such  as  labour  under  that '  infirmity  cannot  properly  exert 
their  reason  in  the  conduct  of  life,  curators  may  be  appointed  for 
them  as  well  as  for  minors  *. 

49.  There  has  been,  it  is  believed,  no  instance  in  our  practice  of 
testamentary  curators  given  to  idiots  :  But  surely  where  any  natu- 
ral incapacity  appears  in  a  son  for  management,  the  father  is  as 
justly  entitled  to  name  a  curator  to  manage  for  him,  while  he  con* 

tinues 

*  In  some  instances,  the  Court  have  provided  the  same  safieguard  for  different  kinds 
of  imbecilityt  and  which  do  not  come  under  any  of  the  descriptions  contained  in  the 
text.  They  have,  on  application  of  the  friends  of  the  party,  remitted  to  a  Lord  Ordi- 
nary to  ascertain  the  state  of  facts,  and  have  granted  or  refused  the  desire  of  the  appli- 
cation, according  to  the  result  of  such  investigation.  This  course  was  followed,  March 
5.  1777,  Crow,  where  there  appeared  in  the  party  a  singularity  of  behaviour,  and  a 
total  neglect  of  his  affairs;  and  January  H.  J7S4,  ScQtt^  where  the  interposition  was 
craved  in  behalf  of  a  gentleman,  who  from  great  age,  and  the  consequence  of  severe 
indisposition,  had  been  reduced  to  a  state  of  nearly  total  imbecility.  Such  interposi- 
tions on  the  part  of  the  Court  are  fully  justified  by  the  necessity  of  the  circumstances ; 
and  perhaps  they  may  derive  authority  from  the  Act  of  Sederunt,  Feb,  13.  17S0,  which 
specifies  persons  '^  under  some  incapacity  for  the  time  to  manage  their  own  estates," 
as  requiring  the  appointment  of  a  judicial  administration.  (These  cases  are  not  report- 

^^  In  a  late  case,  the  appointment  of  curator  was  resisted,  in  the  name  of  the  party 
said  to  be  imbecil  \  and  it  was  argued,  that  he  could  not  be  deprived  of  his  right  to 
conduct  his  own  affairs,  unless  regularly  cognosced  by  a  jury.  The  Court,  however, 
having  remitted  to  the  Sheriff  to  receive  evidence,  and  being  satisfied,  on  his  report, 
and  after  a  hearing  in  presence,  of  the  necessity  of  a  curator,  sustained  their  appoint- 
ment; Graham^  ^mmer  Sess,  \^20. 


TiTW  VII. 


The  idiot,  furi- 
ous, or  imbecile 
person,  must  be 
cognosced  such, 
by  the  sentence 
of  a  judge. 


200 


Book  I. 


Brief  of  idiotry, 
what  particulars 
it  requires  to  be 
proved. 


An  Institute  of  the  Law  of  Scotland. 

tinues  under  that  disability,  as  he  is  to  appoint  one  for  protecting 
him  against  the  follies  of  youth  ;  and  this  was  the  doctnne  of  the 
Roman  law,  Z#.  16.  pr.  De  cw\furio$.  Yet  before  the  testamen- 
tary curator  can  enter  upon  the  exercise  of  his  office,  the  sou  ought 
to  be  declared  or  cognosced  an  idiot  by  the  sentence  of  a  judge; 
since  no  person  is  after  majority  to  be  denied  the  right  of  conduct-> 
ing  his  own  affairs,  unless  he  be  properly  declared  incapable  of  it 
The  regular  method  therefore  pointea  out  by  our  law  for  declaring 
fatuity  or  furiosity  is  by  brieves  issuing  from  the  chancery,  and  di- 
rected to  a  judge ;  who  is  ordained  to  call  an  inquest  for  inquiring, 
firU^  Into  the  person's  true  state ;  and,  2c%,  Who  is  the  next  Aale 
agnate,  on  whom  the  office  of  curatory  may  be  conferred,  Cr.  Lib.  1. 
Dkg.  12.  §  29. ;  1475,  C.  66.  It  has  been  already  observed,  that 
brieves  of  tutory  may  be  directed  to  any  judge,  being  Jurisdietimis 
voluntaricB ;  but  brieves  of  idiotry  and  furiosity  can  be  directed  to 
no  other  than  the  judge-ordinary  of  the  territory  where  the  person 
who  is  said  to  be  fatuous  or  furious  resides :  And  he  ought  to  be 
made  a  party  to  the  brief,  because  if  he  be  truly  of  a  sound  mind, 
he  has  good  interest  to  oppose  it ;  and  instances  have  occurred  of 
such  brieves  being  advocated  upon  the  party's  opposition. 

50.  As  to  the  first  head  of  the  brief,  tne  condition  of  him  who  is 
alleged  to  be  fatuous  or  furious,  the  inquiry  of  the  inquest  was,  by 
our  old  law,  confined  to  his  present  state ;  whether  he  was,  while 
the  inquest  were  sitting,  of  a  sound  mind :  and  consequently,  when 
one  was  to  set  aside,  on  the  head  of  fiituity,  a  deed  granted  prior  to 
the  verdict  of  the  inquest,  it  behoved  him  to  bring  evidence  that 
the  granter  was  fiU;uous  at  the  precise  time  of  granting  the  deed ; 
because  though  an  inquest  had  declared  him  an  idiot  posterior  to 
the  date  of  the  deed,  yet  the  evidence  laid  before  the  inquest, 
which  was  limited  to  his  present  state,  could  be  of  no  use  towards 
proving  his  fatuity  still  farther  back,  to  the  date  of  the  deed  brought 
under  challenge  That  these  verdicts,  therefore,  might  be  of  more 
general  use,  the  inquest  was  orddined,  by  1475,  C.  66.9  to  inquire 
how  long  the  person  had  been  fatuous  :  and  it  was  enacted,  that  no 
alienation  made  by  him  afler  the  time  fixed  by  the  inquest  as  the 
commencement  of  his  distemper  should  be  valid.  Thus  the  ver- 
dict is  now  a  sufficient  foundation,  without  farther  evidence,  for 
setting  aside  not  only  all  such  deeds  of  the  fatuous  person  as  were 
granted  afler  producing  the*evidence  to  the  inquest,  but  likewise 
such  as  were  granted  before  that,  if  afler  the  time  when,  according 
to  the  proof,  the  fatuity  b^an  *^^.  As  to  the  second  head,  concern- 
ing the  person  to  be  appointed  curator,  our  law  hath  always  com- 
mitted the  cAre  of  fatuous  persons  to  the  next  male  agnate,  in  the 
same  manner  as  in  the  tutory  of  minors  :  But  the  care  of  furious 
persons  belonged  anciently  to  the  crown,  because  the  King  alone 
has  thepower  of  coercing  with  fetters  or  chains,  Cr.  Lib.  2.  Dieg.  20. 
§  9.  This  distinction  is  abolished  by  1585,  C.  18.,  which  statutes, 
that  the  next  agnate  shall  be  preferred  to  the  tutory  and  curatory, 

both 

*  See  Fountainball's  report,  9tfa  Feb.  1704,  of  the  cas^  oOSancreiffi  (Dicr.  p.  628S.)' 

^*'  The  verdict  reverses  the  ordinary  lesal  presumption  in  favour  of  the  deeds* 
But  where  the  commcsicement  of  fatuity  had  not  been  ascertained  by  verdict,  and  the 
evidence  as  to  the  continuance  of  the  malady  was  of  a  conflicting  character,  the  House 
of  Lords,  reversing  a  judgment  of  the  Court  of  Session,  held,  that  supposing  the  party 
'^  to  be  weak  or  even  insane,  if  he  was  sane  at  the  time  of  executing  the  deeds,  that 
was  sufficient  to  support  them  ;^— •<  and  that  the  attesting  witnesses  to  some  of  the 
deeds  being  dead,  it  must  be  taken  that  they  would  have  sworn  to  the  saiiity  $** 
T&wart,  16M  May  181?,  5.  Daw,  p.  231. 
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both  of  iatuous  and  furious  persons,  according  to  the  common 
law^.  It  would  seem,  that  such  agnate  ought  to  have  attained 
the  ^e  of  twenty-five ;  not  merely  because  the  Roman  law,  to 
which  the  act  refers,  requires  that  age  in  all  tutors  and  curators, 
but  chiefly,  because  by  a  statute  of  our  own,  1474^  C  51.,  the  next 
agnate  of  tweatv*five  years  of  age  is  expressly  declared  to  be,  for 
the  future,  lawral  tutor.  And  tt  is  obvious,  that  the  guardians  ^ 
ven  by  the  law  to  idiots  are  tutors  in  the  most  proper  sense:  They 
are  given  penona^  to  wards  who  are  incapable  of  consent ;  they 
have  the  name  of  tutors  given  tlatem  by  the  aforesaid  act  1585, 
C.  18. ;  and  they  are  appointed  upon  brieves,  in  the  same  Ibrm  as 
tutors  of  law  to  minors  are :  Ana  dince  the  words  of  the  act  1474 
may  with  great  propriety  receive  this  interpret^ion,  why  ought 
they  to  be  restricted,  so  as  to  exclude  the  tutory  of  idiots,  which  is 
an  office  requiring  as  great  a  degree  of  prudence  and  assiduity  as. 
that  of  minors  ?  It  must  be  admitted,  that  in  the  brieves  of  tutory 
to  minors,  one  of  the  heads  is.  Whether  the  next  agnate  be  twenty- 
five  years  ?  whereas  in  that  of  idiotry  it  is  lefl  in  general.  Si  dt  legiti^ 
mtB  (Btatu ;  but  the  style  of  the  two  brieves  continuing  dif&rent  in 
this  clause  since  the  act  1474,  may  have  proceeded  from  the  over- 
scrupulousness  of  tibe  chancery-clerks,  who  suspected,  that  if  they 
had  made  both  writs  run  in  toe  same  style,  they  might  be  charged 
with  assuming  a  power,  by  changing  the  style  of  writs  without  an 
express  warrant,  of  altering  our  laws  or  usages,  according  to  dieir 
fancy,  by  inconclusive  implications.  A  father  has  a  right,  founded 
in  nature  itself,  to  the  curatory  of  his  fetuous  or  furious  «on  :  And 
a  husband,  as  his  wife's  administrator-in-law,  exdudes  agnates^  in 
the  case  of  her  fiituity,  in  the  same  manner  that  he  exdudes  them 
in  die  case  of  her  minority  f  ;  though  this  is  contrary  to  the  Roman 
law,  L.  14*  J}e  curat*  Jur. ;  see  mpr.  T.  6.  §  20*  There  \%  no  differ- 
ence in  the  style  between  the  two  brieves  of  idiotry  and  furiosity, 
except  in  the  clause  expressing  the  different  conditions  of  the  per- 
sons. In  the  brief  of  idiotnr  the  words  are.  Si  sit  incompos  mentis^ 
Jatuus  et  naturaliter  idiota ;  m  that  of  furiosity.  Si  sit  incompos  men" 
tiSf  prodigu$9  etfuriosusy  viz.  qui  nee  tcmpus  nee  modum  tmpensarum 
habety  sed  bona  dilacerando  proJuwUt.  By  this  description  of  the 
furious  person,  one  might  be  apt  to  understand  a  prodigal,  rather 
than  a  madman  ;  but  it  will  soon  appear,  that  the  hands  of  prodigals 
are  tied  up  by  quite  different  forms  of  law  |. 

51.  When  one  is  to  be  cognosced  fatuous  or  furious,  his  person 
ought  regularly  to  be  exhibited  to  the  inquest,  that  thev  may  be 
the  better  able,  afler  conferring  with  him,  to  form  a  judgment  of 
his  state  from  their  own  knowledge  *^*:  And  this  holds  more  eapeci- 

VOL.  I.  3  E  ally 

*  The  question,  Who  shall  be  acconnted  nearest  agnate  in  this  brieve?  seems  to 
depend  on  the  same  rules  as  in  service  of  tutors  of  law  to  minors.  See  FarbeB^  2Sd  F^. 
17 10,  Moncrieft  (Dicr.  p.  6S86.). 

f  June  1791,  Haliburton^  Dicr.  voce  Tutor,  p.  16S79,  taken  from  Fol.  Diet.  toL  iv. 
p.  S3S. 

X  Lord  Kilkerran,  in  reporting  a  case,  Stark^  NO.  1  •  voce  Idiotry ^  Dicr.  p.  629 1  ^ 
says,  it  appeared,  upon  search  of  the  chancery-records,  that  the  two  brieve  sare  in  use 
to  be  taken  out,  and  only  one  to  be  retoured  }  but  as  the  form  of  the  <^aim,  which  re- 
mained with  the  derk  to  the  proccM,  coukL  not  be  diacovered  at  the  Chancery,  the 
Liords  appointed  a  claim  to  be  given  in  on  each  brief  without  blending  diem  together, 
that  the  jury  might  adapt  their  verdict  to  the  one  or  the  other  as  the  proof  should  come 
out. 

^^*  Where  the  inquest  had  not  thus  examined  the  person  cognosced,  the  Court,  upon 
acompound  view-^of  this  circumstance  as  an  irregular  and  negligent  proceeding, — of  the 
defect  of  evidence,.~and  of  the  result  of  an  examination  **  personally  in  their  own  pre- 
M  sence,** — reduced  the  verdict;  Dewar,  2Sth  Feb.  1809|  FacrColl. 
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ally  in  the  cases  of  fatuity,  and  of  a  distempered  brain,  which  are 
habitudes  not  quite  so  obvious  to  the  senses  as  furiosity,  and  in 
some  cases  hardly  to  be  discovered  but  by  conference.  The  ver- 
dict, therefore,  of  the  inquest,  concerning  the  person's  present  con- 
dition, is  grounded  on  the  conviction  arising  in  their  breasts  from 
what  themselves  havfe  seen  :  But  that  part  of  it  which  looks  back- 
ward to  his  past  state,  must  of  necessity  rest  solely  on  the  testimo- 
ny of  witnesses.  As  fatuous  and  furious  persons  are,  by  their  very 
state,  incapable  of  consent,  and  consequently  of  obligation,  all  deeds 
granted  by  them  may  be  declared  void  by  an  action  before  the 
court  of  session,  at  the  suit  even  of  their  heirs,  upon  proper  evi- 
dence by  witnesses  of  their  fatuity  or  furiosity  at  the  time  of  sign- 
ing **^  though  they  should  never  have  been  cognosced  idiots  during 
their  lives  by  an  inquest,  Durie^  July  26. 1638,  ZocA,  (Dict.  p.  6278) ; 
Fount  Feb.  13. 1700,  Jird,  f  Christie  against  Giby  Dict.  p.  6283.)  *♦♦• 
Some  few  instances  occur,  of  the  Sovereign's  giving  curators  to 
idiots,  where  the  next  agnate  has  not  claimed  the  office;  but  such 
gifts  are  truly  a  deviation  from  our  law,  since  they  pass,  without 
any  inquiry,  into  the  state  of  the  person  to  whom  tne  curator  is  ap- 
pointed ;  and  they  are  admitted  only  from  necessity,  that  the  af- 
fairs of  the  idiot  may  not  suffer.  Hence  the  curator  of  law  to  an 
idiot,  though  he  should  not  serve  till  afler  the  year  in  which  he 
might  have  served,  is  preferred  to  the  tutor-dative  as  soon  as  he 
offers  himself,  Jan.  21.  1663,  Stewart^  fDicT.  p.  6279. J  ;  FounL 
Feb.  28.  1710,  L.  Momipae,  (Moncrief,  Dict.  p.  6286  *). 

52.  The  powers  of  curators  to  idiots  and  furious  persons,  and  the 
obligations*  which  their  offices  bring  them  imder,  are  precisely  the 
same  as  those  of  tutors  to  pupils,  and  so  need  not  be  repeated* 
Their  office  expires,  either  by  the  death  of  the  person  under  curar- 
tory,  or  by  his  return  to  a  sound  mind  ***.  But  a  curator  cannot 
resign  his  office  on  the  short  lucid  intervals  that  commonly  attend 

furiosity : 

*  See  also  to  the  very  same  effect,  Durief  Feb.  9i.  162S,  Colquhoun^  (Dict.  p.  6976.) 

**^  Vid.  supr.  not.  *^\ 

^^"^  In  a  case  of  this  kind,  it  was  attempted  to  prove  a  constitutional  tendency  to  in- 
sanity, by  offering  evidence  as  to  the  insanity  of  the  party's  relations.  The  Court  re- 
fused to  allow  suoi  proof;  fVcdker^  Sth  March  1806,  Fac.  Coll.  Dict.  v.  Proof,  Ajjp. 
No.  3.  On  appeal)  the  Lord  Chancellor  incidentally  noticed  thia  as  a  ^  very  delicate 
question.**    But  the  case  was  decided  on  another  grounds  1.  Dow^p.  177. 

An  idiot  is  incapable  of  any  act  inferring  confirmation  or  acceptance.  Where^  there- 
fore, he  had  received  the  dead's  part  under  his  father's  settlement,  this  did  not  bar  his 
representatives  from  repudiating  that  settlement;  Morton^  lltk  Feb.  181S,  Fac.  ColL 

See  a  very  interesting  discussion,  as  to  the  effect  of  intervening  insanity,  where  a  per- 
son, Sana  mente^  had  granted  a  general  mandate,  or  institorial  power  to  his  son,  to  coii* 
duct  an  extensive  business  carri^  on  in  his  name;  PoUock^  lOth  Dec.  1811,  Fac.  CM. 
The  Court  had  no  occasion  to  pronounce  a  formal  decision.  But  they  seem  to  have 
been  unanimously  of  opinion,  that  such  general  mandate  subsisted,  notwithstanding 
the  insanity,  at  least  to  the  effect  of  protecting  all  obligations  in  fiivour  of  creditors 
who  had  contracted  with  the  son,  bonafide^  and  in  ignorance  of  the  father's  aituatioii. 
See  also,  1.  BeWs  Comrn.  p.  S96. 

^^^  Where  the  person  under  curatory  has  recovered  his  faculties,  the  Court  will  net 
discharge  the  curator,  until  he  has,  in  the  first  instance,  accounted  with  his  prindpal  j 
Miller^  I5th  May  ISlOf  Fac.  Coll. 

In  England,  where  a  commission  of  lunacy  is  issued  l^  the  Lord  Chanoeflor, 
the  committee,  along  with  cautioners,  grants  bond  in  very  peculiar  terms  for  the  due 
discharge  of  his  ofllice.  On  the  committee's  failure  in  this  particular,  he  is  generally  re- 
moved from  his  o£Sce,  and  the  bond  ordered  to  be  put  in  suit.  But  where  both  the  com- 
mittee and  cautioners  reside  in  Scotland,  the  Chancellor'sjurisdiction  of  course  does  not 
reach  them,  and  proceedings  for  enforcing  the  bond  become  necessary  in  our  Courts* 
See  a  case  of  this  kind,  where  the  Court  havins  sustained  action,  ordered  the  contents  to 
be  lodged  in  a  bank|  to  await  the  orders  of  the  Lord  Chancellor ;  Leith,  i7th  Jan. 
ISll,  Fac.  Coll. 
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furiosity :  It  is  necessary  that  the  distemper  be  radically  cured,  and 
that  ought  regularly  to  be  declared  by  the  sentence  of  a  judge. 
It  is  probable,  that  the  benefit  of  restitution  competent  to  minors 
woula  from  analogy  be  indulged  to  idiots  and  furious  persons. 
Bank.  B.  1.  T.  7.  §  106. 

53.  Persons,  let  them  be  ever  so  profuse,  or  liable  to  be  imposed 
upon,  if  they  have  the  exercise  ojT  reason,  can  effectually  oblige 
themselves,  till  they  be  fettered  by  the  methods  of  law.  This  is  done 
by  interdiction ;  which  may  be  defined,  a  legal  restraint  laid  upon 
tnose  who,  either  through  their  profuseness,or  the  extreme  facility  of 
theii"  tempers,  are  too  easily  induced  to  make  hurtfid  conveyances, 
by  which  they  are  disabled  fix)m  signing  any  deed  to  their  preju- 
dice, without  the  consent  of  their  curators,  who  ar^  called  interdict 
tors.     Interdiction  is  either  voluntary  or  judicial.     In  voluntary  in- 
terdiction, the  person  to  be   interdicted  agrees  to  the  restraint. 
This  sort  is  generally  executed  by  a  writing,  in  the  form  of  an  ob- 
ligation, by  which  the  granter,  sensible  of  his  own  unfitness  for 
business,  binds  himself  to  do  no  deed  that  may  hurt  his  estate^ 
without  consent  of  the  friends  therein  particularly  mentioned.     By 
the  Roman  law,  there  could  be  no  interdiction,  without  a  previous 
inquiry  into  the  condition  of  him  who  was  to  be  laid  under  it,  L.  6. 
De  curat,  fur. ;  for  it  was  deemed  contrary  to  the  nature  of  property, 
that  any  man  should  be  subjected,  even  by  his  own  consent,  m  the 
disposal  of  his  estate,  to  the  humour  or  caprice  of  another  without 
l^al  grounds.  Agreeably  to  this,  interdictions  were,  by  our  ancient 
practice,  disallowed,  when  they  were  granted  citra  catiscs  cognitionem^ 
— HopCy  Interdiction^  Jan.  SO.  1618,  Robertson^  (DicT..p.  7158,).   But 
because  few  persons  could  bear  the  shame  which  attends  judicial 
interdictions,  even  when  they  knew  that  the  restraint  was  neces- 
sary for  the  preservation  of  their  families,  voluntary  interdictions 
have  gradually  received  the  countenance  of  law,  Dec.  11.  162?, 
Seton,  (DrcT.  p.  7128.J;  Fount.  Dec.  23. 1703,  Rowj  (Dict.  p.  7162). 
Upon  this  ground  a  bond  of  interdiction  will  be  sustained,  though  the 
causes  of  granting,  which  are  recited  in  the  bond,  be  but  gently 
touched,  or  insufficient  to  found  a  judicial  interdiction ;  for  men 
are  naturally  backward  to  acknowledge  their  unfitness   for   busi- 
ness by  an  explicit  declaration   under  their  hand ;  see  Nov.  10. 
1676,  Stewart,  (Dict.  p.  7132.)  •. 

54.  Judicial  interdiction  is  imposed  by  a  sentence  of  the  judge, 
disabling  persons  of  profuse  or  facile  dispositions  from  granting 
deeds  to  tlieir  prejudice,  without  the  consent  of  interdictors.  In- 
terdiction being  an  extraordinary  remedy,  belongs  only  to  judges 
vested  with  the  n(Aile  officium.  By  the  Roman  law,  it  was  the  prae- 
tor who  interdicted  ;  by  ours  the  cognisance  of  judicial  interdictions 
is  proper  to  the  court  of  session.  Their  sentence  proceeds  either 
Jirsl,  post  causam  cognitam^  upon  an  action  brought  against  the  pro- 
digal, by  his  heir,  or  his  next  of  kin  ;  or,  2i2/y,  ex  nobili  officio  of  the 
judge ;  who,  if  he  perceive,  during  the  pendency  of  a  suit,  that 
either  of  the  litigants  is,  from  the  facility  of  his  temper,  subject  to 
imposition,  will  mterdict  him  ex  propria  motu,  Feb.  17. 1681,  Robert^ 
sonj  (DicT.  p.  7144.).  The  sentence  of  the  court  imposing  this  re- 
straint 

*  A  bond  of  interdiction  was  sustained,  tbouffh  it  contained  no  recital  whatever  of 
the  causes  which  led  to  it :  ^*  Considering  that  I  put  entire  trust  and  confidence  in  A. 
B.  C.  D.  E.  and  F.»  trustees  chosen  by  me,  by  whose  counsel  and  advice  I  intend  to 
direct  my  actions,  affairs  and  business,  therefore  wit  ye  me  to  have  interdicted,''  &c. 
Feb.  IS.  1789,  Bramer,  (not  reported). 
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straint  has  no  retrospective  quality,  as  the  verdict  upon  a  brief 
of  idiotry  has :  For  an  idiot,  being  destitute  of  reascm^  is  incapable 
of  obligation ;  whereas  the  prodigal,  since  he  has  the  exercise  of 
reason,  must  necessarily  be  obliged  by  his  own  deeds,  till  he  is  put 
under  some  legal  restraint  Besides,  the  first  appearance  of  an 
idiot  frequently  betrays  him ;  whereas  one  who  contracts  with  a 
prodigal,  can  seldom  discover,  from  his  appearance  or  conversatum, 
the  profoseness^  or  even  the  facility  of  nis  temper,  and  is  ccmse- 
quently  in  bona  fide  to  deid  with  him  till  he  be  properly  interpelled. 
Those  lawyers,  therefore,  appear  to  be  mistaken,  JSank.  B.l.  T.  7. 
^  118.,  who  afiBrm,  that  prodigals  may  be  interdicted  on  a  brief  of 
furiosity  :  For  though  the  description  of  the  furious  person  in  that 
brief  may  be  properly  enough  applied  in  sundry  particulars  to  a 
prodigal,  yet  that  clause  which  contains  the  retrospect,  quamdiu 
wstinuit  istamfurioritalem^  cannot 

55*  Though  voluntary  interdiction  be  imposed  by  the  sole  act 
of  the  person  interdicted,  without  the  authority  of  a  judge;  yet, 
after  it  is  imposed,  it  cannot  be  recalled  at  his  pleasure ;  because 
the  law,  presuming  that  he  would  not  have  laid  himself  under  that 
restraint  if  he  had  not  been  conscious  of  his  incapacity  for  busi- 
ness, consults  his  interest  against  his  inclination,  and  therefore  con- 
tinues his  fetters.  Nevertheless  the  interdiction  may  be  taken  off, 
first 9  upon  a  proper  process  brought  before  the  court  of  session  by  the 
interdicted,  though  it  should  be  opposed  by  the  interdictors,  if  it 
shall  appear  in  proof,  either  that  there  was  from  the  beginning  no  jiist 
ground  for  the  restraint,  or  that  the  pursuer  hath,  since  the  date  of 
the  bond,  become  rei  mte  providm  '^^  2d/y,  Where  the  interdic- 
tors  concur  with  the  granter  to  have  the  restraint  removed,  the  in- 
terdiction may  be  dissolved  by  that  mutual  consent,  without  the 
authority  of  the  court  of  session,  even  though  the  reason  of  grant- 
ing the  bond  should  still  continue.  Afler  the  interdictors  named 
in  the  bond  have  given  up  their  office,  no  termini  habiles  remain  for 
continuing  it,  since  there  can  be  no  interdiction  without  interdic- 
tors. On  this  ground,  Sdly^  Where  the  bond  of  interdiction  re- 
quires a  determinate  number  for  a  quorum,  a  voluntary  interdic- 
tion falls,  if  the  interdictors  are,  by  death  or  otherwise,  reduced  to  a 
lesser  number,  Dec.  8.  1708,  Hepburn^  (Dict.  p.  7154.).  Judicial 
interdiction  cannot  be  taken  off,  but  by  the  authority  of  the  same 
court  which  imposed  it,  finding  that  the  party  is  become  soben 
And  this  authority  secures  all  who  shall  contract  with  him^  though 
the  strongest  evidence  should  be  brought,  that  he  still  continues 
profuse,  or  liable  to  be  imposed  upon  ;  for  as  it  was  the'sentence  of 
the  court  which  alone  gave  force  to  the  restraint,  the  same  authority 
is  sufficient  to  take  it  ofi> 

56.  There  is  no  necessity  for  intimating  an  interdiction  to  the 
party  who  is  laid  under  the  restraint :  For  if  the  interdiction  was 
voluntary,  he  himself  was  the  imposer  of  it ;  and  if  it  was  judicial 
he  was  made  a  party  to  the  action,  and  so  is  presumed  to  have 
been  present  at  the  sentence  constitutu^g  it,  Durie^  Dec  11.  1622, 
5e/cm,  (Dict.  p.  7128.],  But  interdictions  must  be  published  to  all 
the  lieges,  and  aflerwards  registered,  that  tho  danger  of  omtract- 
ing  with  those  who  are  laid  under  that  restraint  may  be  publicly 
known.     And  because  interdictions  are  declared  to  have  no  effect 

. tiU 

*^^  It  is  competent  to  the  son  and  heir  of  «  person  interdicted,  to  insist  on  the  retno- 
val  of «  voluntary  interdictor  qua  suspect ;  but  this  only  in  the  Ibrm  of  an  ordmary 
action,  and  not  by  sununary  petition  and  complaint ;  Cameron^  IttA  Dec.  1810.  JPac 
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till  registration,  1581,  C.  119.  NO.  1.,  the  bare  publishing  of  an 
interdiction  is  not  deemed  such  a  notice  or  interpellation  as  puts 
third  parties  in  mala  fide  to  deal  with  the  interdicted,  Colv.  Nov^ 
1586,  Cranston^  (Dict.  p.  7125.).  Yet  so  soon  as  an  interdiction 
is  delivered  to  the  interdictory  it  operates  against  all  deeds  granted 
in  favour  of  that  interdictor  after  the  defivery :  For  since  it  was  his 
duty  as  interdictor  to  register  the  interdiction  without  loss  of  time, 
he  must  be  in  pemmajide  to  avail  himself  of  his  own  wilful  or 
blameable  omission,  Stair^JvJy  24.  1678,  Grierson^  (Dict.  p.  6298.) ; 
Dec.  1725,  Tenants^  (Dict.  p.  7127.).  The  forms  required  in  the 
publishing  and  registering  of  interdictions,  being  the  same  with 
those  that  are  essential  to  inhibitions,  shall  be  explained  in/ra,  B.  2. 
r.  11.  §4,5. 

57.  It  appears  that  interdiction,  when  it  was  first  received  into 
our  practice,  secured  the  moveable  as  well  as  the  heritable  estate 
of  the  interdicted  from  alienation  :  lint.  By  the  style  of  letters  of 
interdiction  (which  continues  to  this  day)  restraining  the  party  from 
doing  any  deed,  without  the  consent  of  his  interdictors,  by  which 
he  may  be  hurt  either  in  his  lands  or  moveables  :  2{%,  By  our 
usage,  which  was  for  a  long  time  conformable  to  that  style :  For 
tliough  particular  kinds  of  obligations  granted  after  interdiction 
have  been  always  sustained  from  favour  to  the  creditors,  as  bonds 
granted  to  artificers  for  the  price  of  their  works,  or  for  wages,  Durie, 
Jidy  29.  1624,  L.  Collington,  (Dict.  p.  7148.) ;  yet  the  general  rule 
continued,  that  interdiction  secured  the  whole  estate  of  the  inter- 
dicted without  any  distinction ;  see  Dune,  July  7. 1625,  Son  ofL.  In-- 
nerwidcj  with  this  limitation,  however,  that  even  in  the  period  where 
moveables  were  secured  by  interdiction,  denunciation  might  pro- 
ceed on  moveable  bonds  granted  afler  that  restraint ;  in  conse- 
quence of  which,  the  liferent  escheat  of  the  interdicted  fell,  Hadd. 
Feb.  8.  1610,  Hay,  and  Dec.  21.  1610,  L.  Brockmoutk,  (Dict. 
p.  7164.),  mentioned  by  Stair,  B.  1.  T.  6.  §  41.  As  this  proved 
an  obstruction  to  the  free  course  of  trade,  it  obtained  at  last,  Durie^ 
Spottigw.  (Interdiction),  Jtt/y  11 .1634,  J5rwce,  (Dict.  p.  7130,).  for 
the  encouragement  of  commerce,  that  the  interdicted  should  have, 
notwithstanding  his  restraint,  fiill  power  over  his  moveables,  so  as 
to  dispose  of  them  at  pleasure,  not  only  for  onerous  causes,  or  by 
testament,  but  by  present  gratuitous  deeds  of  alienation.  Stair,  June 
20.  1671,  Crawfiird,  (Dict.  p.  2741.) ;  see  Fount.  Feb.  8.  1684,  Sir 
B.  Davidson,  (Dict.  p.  7142.).  The  question.  Whether  obligations, 
with  a  clause  of  infeitment,  granted  for  securing  sums  of  money, 
but  not  made  real  by  actual  seisin,  are  in  this  particular  to  be  ac* 
counted  moveable,  so  as  they  may  be  alienated  after  interdiction  ? 
is  to  be  discussed  jS.  2.  7.  11.  §  9.,  the  law  being  the  same  as  to 
that  point  in  inhibitions  and  interdictions.  Though  in  consequence 
of  the  power  that  the  party  interdicted  continues  to  have  over  his 
moveables,  all  personal  bonds  granted  by  him  after  interdiction 
are  effectual  in  so  far  as  concerns  his  person  and  personal  estate,  to 
the  creditor,  to  whom  all  personal  diligence  is  competent :  yet  not 
only  moveable  obligations,  Stair,  July  24.  1678,  Grierson,  (Djct. 
p.  6298.),  but  even  releases  or  discharges  of  them,  granted  by  him 
after  that  period  in  favour  of  his  debtors,  Edg.  Jan.  31.  1724,  Ar^ 
buthnots,  (bicT.  p.  7144.),  are  reducible,  in  so  far  as  they  may  either 
be^he  ground  of  diligence  against  his  heritable  estate,  or  may  in 
the  least  degree  tend  to  encroach  upon  or  impair  it  *. 

VOL.  I.  3  p  57,  Since 

*  Voluntary  interdiction  is  limited  in  its  extent  and  application,  by  the  terms  of  the 

deed 
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5S.  Since  the  law  does  nol  look  on  a  person  as  if  be  had  any  de- 
fect of  judgment  from  his  being  laid  under  interdiction,  all  his 
deeds,  though  granted  without  the  consent  of  his  interdictors,  are 
valid.  Tbey  are  indeed  subject  to  reduction,  where  he  appears 
to  have  been  hurt  or  overreached ;  but  where  the  deed  is  either 
oneTOUs^  Goif.  Feb.  27,  1672,  ( Stewart,  Dicr.  p.  3094.),  or  even 
rational,  Nov.  10.  1676,  Steuart,  (Dict.  p.  7132.),  it  is  as  eflTectual 
as  if  he  had  not  been  interdicted.  As  to  deeds  mortis  causa^ 
he  hath  doubtless  a  power  of  bequeathing  his  moveable  estate 
by  testament,  since  he  may  dispose  of  it  by  present  gratuitous 
deeds,  which  is  a  greater  power  ;  but  he  can  make  no  settlement 
of  his  heritable  estate,  nor  alte^  any  former  settlement  of  it,  though 
upon  the  most  rational  grounds,  either  with  or  without  his  inter- 
dictor's  consent,  Dec.  27.  1725,  Tenants^  (Dict.  p.  7127.) ;  so  that 
he  is  in  that  respect  in  a  like  condition  with  minors,  who  are  utter- 
ly incapable  of  making  deeds  of  settlement  in  relation  to  heritage. 
All  deeds  granted  with  consent  of  the  interdictors  are  as  valid  as 
if  the  granter  had  been  laid  under  no  restraint,  insomuch  that 
though  gross  lesion  should  be  proved,  he  has  not  the  remedy  of 
reduction  competent  to  minors  :  His  only  recourse  lies  against  the 
interdictors,  whom  he  can  sue  for  making  up  to  him  what  he  has 
suffered  through  their  undue  consent  This  rule,  That  all  deeds 
consented  to  by  the  interdictors  are  effectual,  was  extended  by  our 
older  customs,  even  to  such  as  were  granted  in  favour  of  the  inter- 
dictors themselves,  which  is  mentioned  with  just  indignation  by 
Craig,  Lib.  1.  Dieg.  15.  §  24.,  as  contradicting  another  most  equi- 
table rule,  by  which  the  first  ought  to  be  limited,  that  no  tutor, 
and  consequently  no  interdictor,  whose  ofBce  is  a  species  of  tutory, 
and  implies  as  strong  a  trust,  can  be  auctor  in  rem  suam  *. 

59.  The  action  of  reduction  ex  capite  interdictionM  is  competent, 
jSrrt,  To  the  interdictors,  either  before  or  after  the  death  of  the  per- 
son under  their  cara  2^%,  It  seems  hard  to  deny  this  right  of  ac- 
tion to  the  interdicted  person  himself;  for  the  benefit  of  interdic- 
tion, intended  by  the  law  for  protecting  him  against  hurtful  deeds, 
would  lose  much  of  its  use,  if  he  were  not  entitled  to  pursue  that 
action  by  himself,  in  case  the  interdictors  should,  from  wilfulness 
or  caprice,  refuse  to  lend  their  names  to  the  suit.  Yet  it  is  certain, 
that  the  interdicted  was  not  allowed,  by  our  ancient  practice,  to 
sue  in  his  own  name,  for  setting  aside  a  deed  granted  by  himself, 
Maitl.  March  14.  1554,  Ure,  (Dict.  p.  7164.).  8d/y,  Reduction 
may  be  pursued  by  the  heir  of  the  interdicted,  who  is  accounted 
eadem  persona  with  the  interdicted  himself,  Dec.  27.  1725,  Tenants, 
(Dict.  p.  7127.) ;  and  therefore  can  pursue  for  setting  aside  any 
deed  or  conveyance  by  his  ancestor  relating  to  heritage,  which  has 
been  granted  after  interdiction.  But,  notwithstanding  this  fictiti- 
ous identity,  the  heir  is  subjected  to  no  such  personal  diligence, 
upon  his  ancestor's  moveable  obligations,  as  was  competent  against 
the  granter  himself,  provided  he  abstained  from  the  moveable 
estate,  St.  A  1.  T.  6.  §  41.  Athly,  This  action  is  also  competent 
to  the  assignees  of  the  interdicted  person,  who  come  into  the  right 
of  the  interdicted  himself,  St.  B.  I.  T.  6.  §  42.  And,  lastly.  To 
the  creditors-adjudgers  o£  the  special  sjibjeet  conveyed  by  the  inter- 
dicted 

deed  by  which  it  ia  imposed.    See  ISlk.  NO.  1.  voce  Interdiction,  DingwaiL  Drcr 
p.  7152. 

*  An  interdictor,  like  a  tutor,  is  bonnd  to  communicate  rights  acquired  by  him  re- 
lating to  the  estate  of  the  interdicted ;  Fac.  Coll.  Feb.  5. 176 1,  Campbell,  Djct.  p«  72  56. 
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dieted  without  consent  of  the  interdictors,  Feb.  20.  1666»  Lo.  Saltouy 
(DicT.  p.  10420.).  The  nullity  of  deeds  on  the  head  of  interdic- 
tion is  not  receivable  by  way  of  exception,  but  must  be  insisted  in 
by  an  action  of  reduction,  June  20. 1671,  Craw/iirrf,  (Dict.  p.  2741.) ; 
see  Stoir,  JB.  1.  T.  6.  §  42.  The  duty  of  interdictors  differs  much 
from  that  of  proper  tutors  or  curators  :  for  they  are  neither  given 
persofUBy  as  tutors  are,  to  sustain  the  person  of  their  ward ;  nor  m, 
as  curators,  to  manage  his  estate  ;  but  barely  ad  auctoritaiem  pr(Bs- 
iandamj  to  give  their  consent  to  such  deeds  affecting  heritage,  as  it 
is  reasonable  for  the  interdicted  to  grant.  Hence,  interdictors  are 
not  liable  for  omissions ;  for  they  have  no  subject  to  manage :  All 
that  they  are  answerable  for  is,  their  fault,  or  nraud,  in  consenting 
to  deeds  which  may  be  granted  by  the  interdicted  to  his  prejudice. 


Title  VII. 


II.       OF  THE  RELATION  BETWEEN  MASTER  AND   SERVANT. 

60.  By  the  Roman  law,  servants  or  servi  were  the  property  of 
their  masters,  and  might  be  bought  and  sold  as  their  goods ;  so 
that  they  were  considered  as  subjects  of  commerce  rather  than  as 
persons  ;  and  whatever  they  acquired,  either  by  testament  or  their 
own  industry,  accrued  to  their  masters.  The  Romans  had  also  a 
kind  of  slaves,  called  adscripti^  or  adscriptitiij  who  were  bound  to 
perpetual  service  in  cultivating^  particular  field  or  farm,  and  who 
were  rather  slaves  to  that  farm  than  to  the  owner  of  it ;  so  that  he 
could  not  transfer  his  right  in  them  without  alienating  the  farm 
to  which  they  were  astricted,  tit  C.  De  agric.  Much  like  to  these 
were  our  ancient  nativi^  or  bondmen ;  who  could  not  indeed  be 
sold  by  their  masters,  but  in  most  other  respects  resembled  the  Ro- 
man servi ;  for  they  had  nothing  which  they  could  call  their  own, 
Reg.  M(J0.  L.  2.  C.  12.  §  4,  5. ;  Q.  Alt.  C.  5Q. :  yet  they  prescribed 
an  immunity  from  their  servitude,  by  residing  tor  a  year  together 
in  any  royal  borough  without  challenge  from  their  master,  Reg.  Maj. 
L.  2.  C  12.  §  17.  All  servants  have  now  of  a  long  'time  enjoyed 
the  same  rights,  by  our  usage,  as  other  subjects,  unless  in  so  far 
as  they  are  limited  by  statute,  or  by  their  own  voluntary  engage- 
ments. 

61.  Servants  are,  by  our  present  law,  either  necessary  or  volun- 
tary. Those  may  be  called  necessary  ,  whom  the  law  obliges  to 
work.  Of  this  sort  are,^r</,  indigent  children,  who,  if  they  be  de- 
clared indigent  by  the  magistrates  of  the  borough,  or  kirk-session, 
where  they  are  seized,  may  be  compelled,  by  1617,  C.  10.,  to  serve 
any  of  the  King's  subjects  without  wages,  till  their  age  of  thirty  : 
and  whatever  is  gained  by  their  work  during  that  period  is  gained 
to  their  masters.  2J/y,  Vagrant  and  sturdy  beggars  may,  by  1663, 
C.  16.,  be  compelled  into  service  by  any  manufacturer  within  the 
kingdom,  at  the  sight  of  the  magistrates  of  the  place  where  they 
are  laid  hold  on.  And  because  few  persons  were  willing  to  take 
vagrants  into  their  service,  public  work-houses  are,  by  1672,  C.  18., 
ordained  to  be  built  in  the  several  boroughs  mentioned  in  the  act, 
for  entertaining  and  setting  to  work  vagrants  and  idle  persons ; 
and  the  profits  of  their  labour  are,  by  that  act,  appropriated  for  the 
support  of  the  houses.  Sdly^  If  labourers,  workmen  or  servants,  shall 
refuse  to  serve  at  the  rates  fixed  by  the  justices  of  the  peace,  the  jus- 
tices may  compel  them  to  it,  by  imprisonment,  or  farther  punish- 
ment 
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BookJ.         ment  at  their  discretion,  1661,  C.  38  ^'^^     By  labourers  or  servants 

in  this  clause  of  the  act,  may  be  understood  all  able-bodied  men  or 
women,  who  have  neither  a  sufficient  stock  for  their  maintenance, 
nor  any  settled  employment,  though  they  should  not  have,  at  any 
time  formerly,  earned  a  livelihood  by  service.  In  this  class  of  ne- 
cessary servants  may  be  reckoned  colliers,  coal-bearers,  salters, 
and  other  workmen  necessary  for  the  carrying  on  of  collieries  and 
sa1t-works,^  as  they  are  particularly  described  in  1661,  C.  56.  These 
are,  by  the  law  itself,  without  any  paction,  bound  merely  by  their 
entering  upon  work,  in  a  colliery  or  salt-manufactory,  to  the  per- 
petual service  thereof;  and  if  the  owner  sell  or  alienate  the 
ground  upon  which  the  works  stand,  the  right  of  the  service  of  these 
colliers,  salters,  &c  passes  over  to  the  purchaser,  K%fundo  annexumy 
without  any  express  grant ;  yet,  to  cut  off  all  cavilling,  it  is  usual 
to  insert  in  the  disposition  a  special  clause,  making  over  that  right 
to  the  grantee.  If  the  proprietor  have  a  separate  colliery  at  a  mo- 
derate distance  from  the  first,  he  may  compel  the  collier  to  work 
at  either  of  the  two  ;  and  the  same  is  the  case  with  salters.  All 
proprietors  of  colliers  are  prohibited  to  receive  into  their  service 
those  who  fall  under  the  description  of  the  act  1661,  without  a  tes- 
timonial from  their  former  master ;  and  where  colliers  and  salters 
desert  from  the  service  they  are  bound  to,  and  enter  on  work  else- 
where, he  who  receives  them  without  a  testimonial  must  restore 
them  to  their  master  within  twenty-four-hours  after  they  are  re- 
claimed, under  the  penalty  of  L.  100  Scots,  provided  they  be  re- 
claimed within  a  year  from  their  desertion,  1606,  C  11.  If  the 
deserters  should  not  be  reclaimed  within  the  year,  he  cannot  indeed 
plead  the  benefit  of  that  clause  by  which  the  possessor  is  obliged 
to  restore  them  under  a  penalty ;  but  he  does  not,  by  that  short 
prescription,  lose  his  property  in  the  deserters  ;  for  the  act,  which 
was  made  in  favour  of  coalmasters,  ought  not  to  be  so  interpreted 
as  to  cut  off  or  weaken  any  right  to  which  they  had  been  entitled 
by  our  former  law  or  custom,  Fac  ColL  1.  117.  fDundasy  Dicr. 
p.  2355).  There  is  no  room  for  this  legal  astriction  in  the  follow- 
ing cases  :  Firsts  If  a  child  shall,  during  his  pupillarity,  while  he  is 
yet  incapable  of  consent,  be  entered  as  a  bearer  into  a  colliery,  by 
his  parent,  or  other  kinsman,  he  can  hardly  be  said  to  be  astricted 
in  the  terms  of  that  statute,  unless  he  shall  continue  to.  work  in  the 
colliery,  after  puberty.  2£%,  Children  who  enter  as  bearers  to 
their  fathers,  in  a  work  to  which  the  father  was  not  loriginally 
astricted  even  after  having  attained  the  age  of  puberty,  are  pre- 
sumed to  have  been  employed  by  the  father  to  assist  him,  and  so 
are  left  at  liberty  to  withdraw  their  service  from  that  work  without 
the  proprietor's  consent ;  because  the  proprietor,  who  was  no  party 
to  any  private  agreement  that  may  have  passed  between  the  rather 
and  son,  cannot,  by  that  agreement,  acquire  any  right  or  power 
over  the  son  ;  agreeably  to  the  rule.  Res  inter  alios  acta^  aliis  nee 
nocet  nee  prodesU  But  it  may  be  doubted  whether  this  presump- 
tion would  exempt  the  son  from  becoming  bound,  by  entering  un- 
der his  father  to  a  colliery  to  which  the  father  was  from  the  begin- 
ning astricted.  It  may  be  added,  Sdly^  That  colliers,  salters,  &c. 
where  the  work  to  which  they  are  astricted  is  either  given  up  by 
the  proprietor,  or  not  sufficient  for  their  maintenance,  may  law- 
fully engage  in  other  works  for  their  necessary  subsistence,  Hope^ 

CoalheughSf 

^^'^  This  power  of  the  Justices  to  fix  the  rate  of  wages  is  taken  away,  Siat.  59.  Geo* 
III.  C.  40.      Fid.  supr.  Not.  ^^ 
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CoaJkeughSy  March  7.  1616,  (Dict.  p.  234:9).  But  this  manner  of 
getting  free  from  the  astriction  is  but  temporary  ;  for  if  the  work  be 
again  refitted,  the  proprietor  may  reclaim  them  to  it,  Fount.  Feb.  4. 
1708,  Wallace,  (Dict.  p.  2349.^  * 

62.  Voluntary  servants  are  those  who  enter  into  service  without 
compulsion,  by  an  agreement  or  covenant,  for  a  determinate  time ; 
either*  simply  for  bed,  board,  and  clothing ;  or  also  for  wages  f. 
Under  voluntary  servants  may  be  included  apprentices,  (from  the 
French  Apprentif),  who  engage  to  serve  under  a  merchant,  artifi* 
cer,  or  manu&cturer,  for  a  determinate  number  of  years,  on  condi* 
tion  that  the  master  shall,  in  that  time,  instruct  them  in  the  know-^ 
ledge  of  his  particular  art  or  profession.  Minority  is  the  proper 
age  for  apprentices  to  enter  mto  these  engagements.  Where  a 
pupil  is  to  be  bound,  the  &ther,  tutor,  or  some  kinsman,  usually 
engages  for  him ;  but  no  action  lies  upon  the  indentures  against 
the  pupil  himselfl     Indentures  entered  into  by  a  minor  pubesy  who 

has 

*  By  atat.  15.  Geo.  III.  C.  2S.  it  is  enacted,  that  from  and  after  July  1.  1775,  no  per-^ 
ton  who  shall  b^n  to  work  as  a  collier,  coal*bearer,  or  Salter,  or  in  any  other  way  in 
a  colliery  or  salu-work,  in  Scotland,  shall  be  bound  to  such  work,  or  to  its  owner,  in 
any  other  way  or  manner  different  from  what  is  permitted  by  law  with  regard  to  ser- 
vants and  labourers ;  and  that  they  shall  be  deemed  free,  and  shall  enjoy  the  same 
privileges,  rights,  and  immunities,  with  the  rest  of  his  Majesty's  subjects.  It  is  also 
provided  by  this  statute,  that  owners  or  lessees  of  such  works  may  take  apprentices : 
That  persons  under  twenty-one  years  of  age,  at  July  l.  1775,  bound  to  these  works, 
shall  be  free  after  seven  years'  service  from  that  date ;  if  above  twenty-one  and  below 
thirty-five  years,  after  ten  years;  and  if  between  thirty-five  and  forty-five  years,  after 
seven  years ;  but  these  last  classes  onlv,  provided  they  have  found  an  apprentice,  if 
required,  of  eighteen  years  or  upwarcb.  Where  the  bondsmen  are  above  forty-five 
years,  they  get  entirely  free  after  three  years'  service. 

Thie  statute,  however  liberally  intended  to  the  colliers,  failed  in  having  its  full  efiect, 
by  the  flreat  varie^  of  conditions  under  which  it  prescribed  their  emancipation,  as 
many  of  them  remained  in  a  state  of  bondage,  from  their  not  having  ccnnplied  with 
the  conditions,  or  their  having  become  subject  to  the  penalties,  in  the  act  The  con- 
tinaance  of  their  servitude  was  also  owing,  in  a  great  measure,  to  a  general  practice 
among  owners  and  lessees  of  coal,  of  advancing  considerable  sums  in  loan  to  the  col- 
liers, as  a  temptation  to  enter  into  or  continue  engagements  for  a  limited  time.  These 
sums  the  colliers  never  intended  to  repay,  though  the  debt  was  kept  up  aeainst  them  i 
and,  at  the  end  of  the  agreed  term,  as  they  were  uniformly  unable  to  discharge  the 
debt,  a  farther  indulgence  was  only  to  be  purchased  by  a  renewal  of  their  engage- 
ments ;  ao  that  it  seldom  occurred  that  they  changed  masters,  unless  where  their  new 
employer  bought  up  the  debt,  which  he  again  would  transfer  in  bis  turn.  This  new 
bondage,  of  their  own  creating,  gave  rise  to  alarming  combinations  among  the  col- 
liers ;  and  the  ^hole  system  having  been  brought  before  Parliament,  a  law  was  pass- 
ed, which  remedied  those  evils,  and  put  this  description  of  men  on  a  footing,  in  point 
of  I^al  rights,  with  other  labourers.  It  is  provided,  by  stat  S9.  Geo.  III.  V.  56.  June 
IS.  1799»  *^  That,  from  and  after  the  passing  of  this  act,  all  the  colliers  in  Scotland, 
<<  who  were  bound  colliers  at  the  time  of  passing  the  act  15.  Geo.  III.,  shall  bejree 
*^  from  their  servitude^  and  in  the  same  situation  in  every  respect,  as  if  they  had  regu- 
^*  larly  obtained  a  decree  in  the  manner  directed  by  that  act."  2.  This  statute  extends 
to  the  colliers,  the  acU  cited  in  the  text,  1617,  C.  8.,  and  1661,  C.  S8.,  in  so  far  as 
they  relate  to  the  fioJng  and  appointing  of  the  ordinaiy  hire  and  wages  of  labourers, 
workmen,  and  servants,  upon  application  of  the  party  aggrieved^^%  declaring  two 
justices  a  quorum,  but  that  no  coal-master  or  lessee  can  act.  S.  AH  action  and  dili- 
gence are  denied  for  n^oney  advanced  by  coal-masters,  or  others  on  their  behalf,  to 
coUiera,  or  for  debts  due  by  colliers,  which  may  be  acquired  by  coal-masters  or  others 
for  their  account,  whether  prior  to  or  during  their  service,  and  in  view  of  the  engage- 
ments s  excepting  only  sums  advanced  to  any  collier  during  his  service  for  the  support 
of  his  femily  in  case  of  sickness :  For  these,  the  coal-master  may  retain  from  the  col- 
lier's weekly  wages,  one- twelfth  part  of  the  sums  advanced,  till  the  principal  sum,  with- 
out interest,  be  paid  up ;  and  he  has  acti(m  for  the  balance^  in  case  the  term  of  service 
expire  before  complete  payment. 

f  If  the  engagement  is  only  for  one  year,  it  may  be  proved  by  witnesses :  If  for  a 
longer  period,  it  can  only  beestaUished  by  writings  Kilk.  NO.  10.  voce  Proof,  Caddel^ 
Dict.  p.  12416. 

See  further  as  to  the  obligation  between  master  and  servant,  B.  3.  Tit.  3.  §  16  ^^'. 

»♦»  But  vid.  supr.  not.  ^'.  and  **^ 

^^^  As  to  Uie  master's  liability  for  the  conduct  of  his  servant,  see  Ibid,  f  83.  and  46. 
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Book  l         has  no  curatorS)  are  valid ;  but  may  be  set  aside  on  the  head  o[ 
^"^^"^^^"^'^       minority  and  lesion  ;  ex.  gr.  if  a  young  gentleman  of  fortune  should 

bind  himself  to  an  employment  beneatn  his  birth  or  estate^  or  ob- 
lige himself  to  pay  an  enormous  apprentice-fee.  All  masters  have 
a  power  of  moaerate  chastisement  over  their  servants,  whether  vo- 
luntary or  necessary ;  and  the  masters  of  public  workhouses  are, 
by  1672,  C  18.,  allowed  to  go  all  lengths  in  correcticHi,  life  and 
torture  excepted.  It  has  been  said  by  some  writers,  that  one  can- 
not bind  one's  self  to  perpetual  service ;  such  obligation  being  con- 
trary to  liberty,  which  is  an  unalienable  right  But  it  is  hard  to 
conceive,  how  an  engagement  of  that  sort,  which  is  to  last  for  life, 
is  more  inconsistent  with  liberty,  than  one  which  is  to  expire  af):er 
twenty  or  thirty  years.  And  there  appears  nothing  repugnant, 
either  to  reason,  or  to  the  peculiar  doctrines  of  Christiamty,  in  a 
contract  by  which  one  binds  himself  to  perpetual  service  under  a 
master,  who,  on  his  part,  is  obliged  to  mamtain  the  other  in  all  the 
necessaries  of  life,  Grot.  Dejure  bell.  L.  2.  C.  5.  §  27.  This  how- 
ever is  certain,  that  excepting  the  case  either  of  Turks  or  Moors, 
made  slaves  by  way  of  reprisal,  or  of  Negroes  bought  for  the  use  of 
the  European  settlements  in  the  Indies,  the  power  claimed  by  mas- 
ters, of  selling  their  servants,  is  not  allowed  m  any  Christian  coun- 
try. And  by  the  practice  of  Holland,  negro  slaves,  as  soon  as  they 
set  their  foot  in  the  Dutch  territory,  may  assert  their  freedom  from 
servitude,  in  spite  of  their  masters,  Voet.  ad  Tit.  De  stat.  horn.  §  3  *• 
Poor,  how]  63.  The  poor  make  the  lowest  class  or  order  of  persons.    They 

provided  for,         may  be  divided  into  those  nuisances  to  society,  who,  though  they 

are  able,  are  not  willing  to  work ;  and  such  indigent  persons  as  from 
age  or  bodily  infirmities  cannot  earn  a  sufficient  livelihood  by  la- 
bour ^^\  The  punishments  inflicted  by  law  on  the  first  sort  shall 
be  explained  B.  4.  T.  4.  The  poor  who  are  aged,  or  disabled  from 
work,  were  appointed  to  be  mamtained  by  a  tax  to  be  levied  upon 
the  parishes  where  they  were  severally  bom,  1535,  C.  22.  This 
tax  was  to  be  proportioned  among  the  inhabitants  of  boroughs  by 
the  magistrates ;  and  in  landward  parishes,  by  judges  named  by 
the  King,  1579,  C.  74.  By  a  posterior  act,  1663,  C.  16.,  a  power  is 
given  to  the  landholders  in  landward  parishes,  to  assess  themselves 
for  the  maintenance  of  such  of  the  poor  as  cannot  frilly  maintain 
themselves  by  labour,  in  the  manner  specially  described  in  that  act, 
and  to  demand  relief  of  the  half  of  the  sum  so  raised  from  their  te- 
nants *^\  Where  the  place  of  a  poor  man's  nativity  is  not  known, 
the  burden  of  his  maintenance  falls  on  the  parish  where  he  has  had 

his 

*  It  has  been  absolutely  decided,  that  a  slave,  bronght  from  the  plantations,  acquires 
his  freedom  on  coming  to  this  country,  and  that  be  cannot  be  sent  back  to  his  former 
condition  aminst  his  consent ;  Fac.  ColL  Jan.  15.  177S,  Knight,  Dicr.  p.  14545.  The 
late  proceedings  in  Parliament  rdative  to  the  abolition  of  the  slave  trade  are  well 
known. 

^50  f  hoge  persons,  also,  have  been  found  entitled  to  reUef  under  the  poor  laws, 
*^  who,  thouffh  in  ordinary  seasons  able  to  gain  their  livelihood,  are  reduced,  during 
<<  a  dc^h  of  provisions,  to  have  recourse  to  a  charitable  supply.  And  an  extraordi- 
*<  narv  assessment  may  for  that  purpose  be  levied;"  Pollock,  17 th  January  1804,  Fac. 
Co//.  DiCT.  p.  10591. 

^^'  By  the  statute,  the  assessment  is  ordered,  **  the  one  kalf  thereof  to  be  payed  by 
<*  the  heritors,  either  conform  to  the  old  extent  of  lands  within  their  paroch,  or  con- 
^'  form  to  the^  valuation  by  which  they  last  payed  assessment,  or  otherways,  as  the 
V  major  part  of  the  heritors  shall  agree,  liferenters  and  wadsetters  always  being  liable 
<*  during  their  rights  as  heritors :— And  the  other  half  thereof  to  be  laid  upon  the  te* 
**  nants  and  possessors,  according  to  their  means  and  substance." 

As  to  ihejirst  branch  of  this  enactment,  see  the  penult  paragraph  of  note  *  p.2ll. 

As 
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his  most  common  resort  for  the  three  years  immediately  preceding  Titus  vil 
his  being  taken  up,  or  his  applying  for  the  public  chanty,  1663,  "^-^--^^ 
C.  16. }  1698,  C.  21. ;  see  Fac.  ColL  ii.  19.  {Inveresk^  Dict. 
p»  10571.) ;  and  in  a  late  case,  August  7.  1767,  Baxter^  (Dict. 
p.  10573.),  it  was  adjudged,  that  the  maintenance  of  indigent  or 
poor  persons  ought  to  fall  on  the  parish  of  their  last  three  years' 
residence,  even  preferably  to  the  parish  of  their  birth,  though  that 
should  be  known  ^.     In  parishes  where  a  sufficient  fund  cannot  be 

raised 

•  The  law  of  parish-settleroents  in  Scotland  has  given  rise  to  so  many  questions  of 
kte,  that  it  is  necessary  to  be  stated  more  at  large,  than  has  been  done  by  the  learned 
author  of  the  text.  The  present  established  doctrine  rests,  not  merely  on  the  statutes 
there  cited,  but  on  many  other  regulations  of  the  Scottish  Parliament  and  Privy  (Coun- 
cil ;  and  there  is  not  a  little  contrariety  in  the  terms  of  these  several  institutions.  Thus, 
the  statute  1579,  C  74.,  directs  the  poor  to  be  maintained  bv  the  parish  where  they 
were  bonii  or  had  their  most  common  resort  or  residence  for  the  last  seven  years.  The 
next  statute  cited  by  the  author  relates,  not  to  the  maintenance  of  the  indigent,  but  to 
the  treatment  of  vagrants  and  vagabonds,  who  have  no  fixed  residence  any  where. 
Then  foUows  statute  1672,  C  18.,  which,  besides  containing  a  varietv  of  reflations 
respecting  vagabonds,  orders  the  ministers  of  each  parish,  with  some  of  the  elders,  and 
in  case  of  vacancy  of  the  kirks,  three  or  more  of  the  elders,  to  take  up  an  exact  list  of 
all  the  poor  persons  within  their  parishes ;  specifying  their  age  and  condition,  if  they 
be  able  or  unable  to  work,  by  reason  of  age,  infirmity,  or  disease,  and  where  they 
were  born,  and  in  what  parish  they  have  most  haunted  during  the  last  three  years  pre- 
ceding Uie  uptaking  of  these  lists.  A  proclamation  of  Council,  Ausust  29.  1693,  ap- 
points all  beggars  within  this  kingdom  immediately  to  repair  to  the  several  parishes 
where  they  were  born ;  and,  where  the  parish  or  place  of  their  birth  is  not  known, 
that  they  repair  to  the  parishes  where  they  have  last  resided  for  the  space  of  seven 
years  together.  Statute  1695,  C  43.,  ratifies  all  acts  of  Parliament,  and  acts  and  pro* 
damations  of  Council,  for  maintaining  the  poor,  and  repressing  beggars,  and  or- 
dains them  to  be  put  to  rigorous  execution*  A  similar  ratification  is  contained  in  act 
1698,  C.  21.,  cited  in  the  text. 

On  the  ambiguity  of  these  enactments,  it  has  been  made  a  question,  Whether  three 
years  or  seven  years'  residence  in  a  particular  parish  is  sufiident  to  give  a  right  to 
public  support,  or,  as  it  is  commonly  termed,  to  confer  a  Settlement  there  ?  The  gene- 
ral point  was  first  tried  in  a  case  reported  by  Lord  Kilkerran,  NO.  1.  voce  Poor,  and 
by  Lord  Kames,  Bern.  Dec.  NO.  SS^  Poor  qfJDunse,  Dict.  p.  10553.,  where,  after  a 
irery  able  and  clear  analysis  of  the  several  laws  upon  this  sutgect,  the  burden  was 
found  to  lie  on  the  parish  where  the  persons  resided  during  the  three  years  immedi- 
ately preceding  their  application  for  charity.  To  the  very  same  efiect  was  the  judg- 
ment in  the  case  of  Baxter,  cited  in  tiie  text,  and  reported  in  Fac.  CoU^t  and  by  Lord 
KamC'i,  Set.  Dec.  NO.  255.,  Dict.  p.  10573.  This  decision  proceeded  on  a  general 
inquiry  into  the  practice  throughout  Scotland ;  and  in  a  later  case,  the  law  was  con- 
sidered so  completely  fixed,  that  the  Court  gave  costs  against  a  party  who  again  agi- 
tated the  question ;  Fac.  CM.  June  14.  1781,  ffaddely  Dict.  p.  10583. 

The  <*  three  years  immediately  preceding  the  application  for  charity,'*  will  generally 
coincide  with  the  three  years  immediately  preceding  poverty ;  but  should  a  pauper  from 
modes^  delay  his  application  so  as  to  prevent  such  coincidence,  his  aliment  must  be 
paid  by  that  parish  in  which  he  resided  for  the  three  years  immediately  preceding  his 
poverty  $  Fac.  ColL  Jan.  24. 1784,  Runciman^  Dict.  p.  10583. 

The  case  of  Inveresk,  Dict.  p.  10571,  cited  by  the  author,  has  not  been  followed  as 
a  precedent ;  and  indeed,  since  the  decision  in  Baxter's  case,  it  has  no  longer  been  a 
question.  Whether  the  last  three  years'  residence  gives  a  settlement  in  every  case,  or 
only  where  the  place  of  birth  is  unknown  ?  The  latter  proposition  seems  to  have  been 
exploded  in  the  above  case  of  Dunse ;  and,  in  the  case  of  Waddel,  the  Court  would 
make  no  account  of  the  place  of  birth. 

By  a  subsequent  decision,  it  has  been  found,  that  the  settlement  of  infant  children 
shall  be  in  the  parish  where  the  father  resided  for  the  last  three  years,  without  regard 

to 


As  to  the  second^  it  has  been  decided :  1.  That  the  assessment  <<  ought  to  be  laid  on 
*^  according  to  one  rtdCf  for  the  whole  descriptions  of  persons  liable  therein :"  And, 
S.  That  *<  the  lawful  rule  of  such  assessment  is  according  to  their  means  and  sub- 
«*  %\MXiQe  qf  every  description  y^xihxti  the  parish;"  Parish  qfCargiU,  29th  Feb^  1816, 
Fac.  Coll. 

A  minister,  in  his  clerical  character,  is  not  liable  to  be  assessed  under  either  branch 
of  the  statute;  he  being,  <<  qua  minister,  neither  an  heritor,  a  tenant,  nor  a  possessor ;" 

idid. 
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Book  I.        raised  for  all  the  poor,  either  by  taxation,  or  by  voluntary  contri- 
bution at  the  church-doorsy  the  magistrates  of  the  burgh  or  the 
kirk-session  are  authorised  to  give  them  badges,  as  a  sufficient  war- 
rant 

to  the  pariah  of  their  birth;  Toe.  Coll.  July  28.  1779,  Parish  of  Coldinghame^  Dicf. 
p.  10582.  See  also  Jan.  25. 1800,  Buick^  8fc.  Dicr.  App.  I.  voce  Poor,  NO.  1.  *^*.  If 
the  child  be  a  bastard,  the  residence  of  the  mother  hat  been  held  to  be  the  role  ;  Hao. 
28.  1801,  Parish  ofRescobie  contra  Forfar^S^c.  Dicr.  p.  10589.  ^^^ 

The  place  of  birth  may  still  be  liable  in  some  particular  cases.  One  instance  has 
occurred, — that  of  a  soldier's  child,  whom  the  mother  had  exposed  on  following  her 
husband  abroad ;  the  parish  in  which  the  child  was  found  was  subjected  for  its  aliment, 
in  a  question  with  that  parish  in  which  the  mother  had  previously  lived  for  many  years ; 
HamCf  No.  65.  Invereskf  Dicr.  p.  10552.  Another  instance  is  that  of  children,  who* 
never  having  resided  three  years  in  any  parish,  apply  for  aliment  after  their  father's 
death.  The  parish  where  they  were  born  was  found  liable ;  Fac.  Coll.  Jan.  24.  1786, 
Parishes  of  Melrose  and  Slitchel^  Dicr.  p.  10584.  **♦. 

The  execution  of  these  regulations  for  the  maintenance  of  the  poor  is  confided  to 
the  heritors  and  kirk-session.  The  judge-ordinary  is  ordained  to  see  the  law  pot  to 
due  execution ;  but  be  cannot  proceed  to  modify  an  aliment  prima  instantia ;  Foe*  ColL 

Nov. 


^^*  But  where  a  boy  is  bound  apprentice,  and,  quitting  his  fetlieFs  house, 

for  three  years  in  a  dimerent  parish  with  his  master,  the  ttthei's  parish  is  freed,  and 
the  boy  acquires  a  new  settlement  for  himself,  by  virtue  of  this  residence ;  Parisk  of 
Cockbumspath^  9th  June  1 809,  Fac.  Coll. 

In  the  settlement  of  a  married  woman,  the  residence  of  her  husband  is  the  rule.  A 
Scotswoman,  therefore^  who  marries  an  Englishman  having  no  settlement  in  Scotland, 
not  only  loses  her  own  settlement  previous  to  the  marriage^  but  cannot  again,  during 
her  husband's  life,  acquire  a  settlement  in  any  parish  in  Scotland ;  Pennytuik^  Sd  Mar^ 
181S,  Fac.  Coll. 

It  wouU  seem,  however,  that,  in  such  a  case  as  the  above^  an  interim  aliment  would  be 
awarded,  <*  till  the  parish  of  her  husband  was  discovered ;"  Ibid.  And,  ffener^ly,  where 
the  proper  settlement  of  a  pauper  cannot  be  ascertained,  the  parish  where  he  is  found 
seems,  in  the  first  instance,  liable,  **  reserving  relief  a^nst  any  parish  which  may  be 
«<  instructed  to  be  primarily  liable."  So  it  was  held  m  the  case  of  a  lunatic,  whom 
it  had  become  necessary  to  apprehend,  and  place  in  custody,  *<  although  he  had  not 
^<  been  bom  in,  nor,  as  far  as  appeared,  chiefly  haunted  that  parish  ;**  Scoif  l$th  Nov., 
1818,  Fac.  ColL  The  case  of  Invereskf  noticed  iij^.  not.^^^^  seemsan  authority  to  the 
same  effect  in  regard  to  a  foundling ;  though  it  may  reasonably  be  doubted,  how  for 
the  decision,  in  that  particular  case,  did  not  go  too  far,  in  subjecting  the  parish  where 
the  child  had  been  exposed,  in  a  question  even  with  the  parish  of  the  child's  birth. 

Where  a  settlement  has  once  been  acquired  in  a  particular  parish,  the  obligation 
thus  eonstitttted  against  that  parish  can  only  be  *<  taken  ofiP,  by  an  obligation  constitii- 
<<  ted  against  another."  It  has,  accordingly,  been  found,  that  residence  in  an  Englidt 
parish,  ^though  for  three  years,  yet  bemg  insufficient  to  create  a  settlement  by  the 
English  law,  does  not  liberate  a  Scots  parish,  where  a  setdement  had  been  piwionsly 
acquired  *,  Brownf  4th  March.lSOB^  Fac.  Coll.  Dicr.  v.  Poor,  App.  NO.  4. 

*^^  S6  als6  in  Kirk^ssion  of  Gladsmuir^  and  Kirk-Session  of  Edinburgh^  both  de- 
cided \lth  June  1806,  Fac.  Coll.  DicT.  v.  Poor,  App.  NOs.  5  and  6. 

The  Kirk- Session  of  a  parish  within  which  the  mother  of  a  bastard  child  resides,  is 
not,  from  the  mere  circumstance  of  a  possible  and  contingent  liability  to  support  the  childt 
in  titulo  to  pursue  an  action  of  aliment  against  the  father,  where,  as  yet,  no  claim  for 
support  has  actually  been  made  against  the  parish ;  Parish  ofGarvald^  \Uh  Feb.  1817, 
Fac.  Coll. 

*^^  The  authority  of  both  these  cases  seems  now  destroyed ;  Parish  ofRescobie^  Mi  A 
Nov.  1801,  Fac.  Coll.  Dicr.  p.  10589 ;  Kirk-Session  ofGladsmuir^  1  Ith  June  1806,  Fac. 
Coll.  DicT.  V.  Poor,  App.  NO.  5. ;  where,  even  as  to  bastards,  (whose  Wal  connexion 
with  their  parents  is  not  so  intimate  as  that  of  lawful  children,)  it  was  found  that  the  reai- 
dence  of  the  mother  must  alone  be  the  rule ; — and  that  the  burden  could  be  imposed 
neither  on  the  parbh  where  the  child  was  bom  and  exposed,  nor  on  that  where  it  had 
resided  for  a  period  of  no  less  than  eight  vears.  See  also  2.  Hutcheson*s  JusL  of  Peace  ^ 
p.  65.  In  regard  more  particularly  to  the  case  oilnveretk^  it  can  in  no  sense  be  re- 
garded as  a  precedent  for  imposing  the  liability,  on  the  parish  of  the  child's  birth,  as 
in  competition  with  that  of  the  parent's  settlement  For,  Is/,  It  would  seem  from  the 
report,  that  so  far  from  the  pansh  subjected  being  the  place  of  birth,  the  parish  as- 
soilzied was  so :  And,  2i^  The  mother  being  a  married  woman,  her  residence^  Ibr 
whatever  length  of  time,  could  of  course  confer  no  settlement  separate  firom  that  of  her 
husband^  supr.  not.  *^^  ^  and  he  again  does  not  af^ear  to  have  had  a  settlement  ^ther 
in  the  one  parish  or  the  other. 
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rant  to  them  to  ask  alms  at  the  dwelling-houses  of  the  inhabitants ; 
but  they  must  neither  beg  at  churches,  nor  where  there  is  any  pub- 
lic meeting,  nor  without  the  limits  of  their  own  parish,  1579, 
C.  74. ;  1672,  C.  18.  The  execution  of  these  regulations,  so  cha- 
ritably intended  for  the  relief  of  the  poor,  is  attended  with  so  much 
difficulty  in  most  of  our  parishes,  especially  those  which  border 
upon  the  Highlands,  that  it  is  in  few  places  only  it  has  been  at- 
tempted. 

64.  Before  finishing  the  doctrine  of  persons,  a  short  account  may 
be  given  of  conmiunities,  or  corporations.  A  corporation,  styled  by 
the  Eomans,  collegium,  or  universitas,  is  composed  of  a  number  of 

men 

N(w.  20.  1772,  Parish  ofEckfordy  Dicr.  p.  7689.  The  judge  ought,  in  the  first  in- 
stance,  to  remit  to  the  heritors  and  kirk-session  to  modify  an  aliment ;  and  this  was 
done  by  the  court  of  session  in  a  suspension  of  a  sheriff's  decree ;  case  of  Coldinghame^ 
in  1779,  above  mentioned  ^^^. 

It  has  been  made  a  question,  in  whom  the  right  of  administration  of  the  poor's  funds 
is  placed ;  whether  in  the  heritors,  or  in  the  kirk-session,  or  in  both  jointly  ?  The 
matter  was  solemnly  tried  in  a  case  from  the  parish  of  Hnmbie  in  1751,  and  the  fol- 
lowing judgment  given :  '<  That  the  heritors  have  a  joint  ri^ht  and  power  with  the 
*^  kirk-session,  in  the  administration,  management,  and  distribution  of  all  and  every 
'<  the  funds  belonging  to  the  poor  of  the  parish,  as  well  collections  as  sums  modified 
<<  for  the  use  of  the  poor,  and  money  stocked  out  upon  interest,  and  have  right  to  be 
<<  present  and  join  with  the  session  in  their  administration,  distribution,  and  employment 
«  of  such  sums;  without  prgudice  to  the  kirk-session  to  proceed  in  their  ordinary  acts 
<<  of  administration,  and  application  of  their  collections  to  their  ordinary  and  inctden- 
'<  tal  charitiest  though  the  heritors  be  not  present  nor  attend :  But  for  the  better  pre- 
<<  venting  the  misapplication  or  embezzlement  of  the  funds  belonging  to  the  poor, 
«  foundt  That  when  acts  of  extraordinary  administration,  such  as  uplifting  of  mo- 
«  ney  that  hath  been  lent  out,  or  lending  or  re-employing  the  same,  shall  occur,  the 
'<  minister  ought  to  intimate  from  the  pulpit  a  meeting  for  taking  such  matter  under 
<*  consideration,  at  least  ten  days  before  holding  of  the  meeting,  that  the  heritors  may 
«(  Live  opportunity  to  be  present  and  assist,  if  tSey  think  fit."  Kilk.  NO.  S.  voce  Poor  ; 
Karnes's  Bern.  Dec.  NO.  121. ;  D.  Falconer,  v.  ii.  p.  204.,  Dicr.  p.  10555.  Any  one 
heritor  may  call  the  kirk-session  to  account  for  their  management  of  the  poor's  fiinds, 
Fac.  CM.  Nov.  23. 1752,  Hamilton^  Dicr.  p.  10570. — See  Boss,  Dec.  16. 1800,  Dicr. 
App.  I.  voce  PooB,  No.  S.  **^. 

The  statute  166S,  c.  16.  directs  the  parochial  assessments  to  be  laid  on  <<  either  con- 
^  form  to  the  old  extent  of  their  lands  within  the  paroch,  or  conform  to  the  valuation 
^  by  which  they  last  payed  assessment,  or  otherwayes,  as  the  major  part  of  the  meeting 
*<  of  heritors  shall  agree."  Under  this  clause,  it  has  been  found,  that  the  heritors 
have  a  certain  discretionary  power,  both  as  to  the  mode  of  assessment,  JFac,  Coll.  Jan. 
29.  1773,  Parish  of  West-Kirk^  DzcT.  p.  10577,  and  as  to  the  particular  description  of 
subjects  liable  in  payment  of  the  poor's  rates;  Pac.  Coll.  May  28.  1794,  Parish  ofIn» 
veresk^  Dicx.  p.  10585  *^'. 

The  annexation  of  parishes  quoad  sacra  ionium  does  not  affect  or  transfer  the  previous 
rights  and  obligations  of  the  respective  parishes,  with  regard  to  the  maintenance  of 

the  poor;  Fac,  Coll.  Nov.  17. 1808,  Thomson  against  Poll^ky  Fac.  Coll. 

•  •  • 

'^'  But  where  the  circumstances  of  the  case  are  such,  as  to  require  instant  interfe- 
rence—^er.  gr.  in  the  case  of  a  lunatic,  whom  it  is  necessary,  for  the  public  safety,  to 
place  in  confinement, — it  would  seem  competent^  even  prima  insiatUia,  for  any  parish, 
or  paUic  officer,  who  had  advanced  or  become  bound  for  the  requisite  expense,  to 
bring  an  action  against  the  parish  ultimately  liable,  concluding  for  this  expense,  in 
name  of  aliment;  Scbity  ISth  Nov.  1818,  Fac.  Coll. 

*^^  This  case  has  little  analogy  to  the  others  mentioned  in  the  note.  It  relates  to  the 
asacaament  of  poor's  rates  wilhin  burgh,  where  the  parties  assessed  have  no  right,  either 
to  a  joint  administration  with  the  magistrates,  or  to  call  the  magistrates  to  account  for 
their  management.  The  point  decided  .was,  that  a  party  liable  to  assessment  is  en- 
titled to  ^  inspection  of  the  books  of  the  assessors,  for  the  purpose  of  investigating 
*<  vrbether  he  is  rated  proportionably  with  the  other  inhabitants." 

^^f  In  the  case  of  JVest-Kirk,  while  it  was  observed  on  the  Bench,  that  *'  where  ttie 
^  vained  rent  can,  it  ought  to  be  followed  as  the  rule,"  it  was  found,  that  heritors  might 
asaeaa  fay  the  real  rent,  where  that  is  expedient,  **  notwithstanding  of  any  former  prac- 
<*  tice  ii  levying  it  upon  the  valued  rent."  In  the  case  of  Inveresk,  proprietors  of 
mtlk^  and  €i  coal  and  salt  works,  were  held  liable  to  assessment.  See,  as  to  another 
braacii  of  these  assessmentsi  supr.  not.  ^^'. 
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Book  I.         men  united  or  erected  by  proper  authority  into  a  body-politic,  to 

endure  in  continual  succession,  with  certain  rights  and  capacities 
of  purchasing,  suing,  &c.  as  appear  most  suitable  to  the  nature  of 
that  special  community,  and  most  necessary  for  answering  the  pur- 
poses intended  by  it  Cities,  boroughs,  hospitals.  Sic  may  be  thus 
incorporated ;  and  we  have  frequent  instances  of  lesser  corpora^ 
tions  within  greater.  Thus,  in  most  of  the  cities  and  borougns  of 
the  kingdom,  we  see  wrights,  weavers,  merchants,  &c.  incorporated, 
with  certain  rights  and  franchises  granted  to  each  of  them :  And 
*  of  the  same  sort  may  be  reckoned  the  College  of  Justioe,  which  in- 
cludes several  lesser  corporations  under  it.  As  all  corporations 
formed,  or  assemblies  held,  without  the  Sovereign's  licence,  are  un- 
lawful, L.  l.pr.  Quod.  cuj.  univ. ;  L.3.^  1.  De  colleg.  et  corp. ;  1661, 
C  4. ;  they  cannot  be  constituted  but  by  the  King's  patent,  or  by 
act  of  Parliament  ♦  *^^  Corporations  are  accounted  persons,  L.  22. 
De  Mei.,  because  they  have  their  own  proper  stock,  rights,  and 

privileges, 

**  It  has,  in  different  instances,  been  found,  that  voluntary  associations  of  tradesmen 
have  no  persona  standi  injudicio^  to  enforce  the  regulations  made  by  themselves ;  Rem, 
Decis.  June  11.  17S0,  Masons  of  Lanark^  DiCT.  p.  14554  ;  Fac.  CoU.  June  13.  1761, 
Crflig/iirrf,  DicT.  p,  1958,  Select  Decis.  Dec.  15.  1762 ;  Woolcombers  of  Aberdeen^  Dicr. 
p.  1961  *". 

But  by  special  statute  8S.  Geo.  III.  C.  54.  June  21. 1793,  it  is  made  lawful  for  4iny 
number  of  persons  in  Great  Britain'  to  form  themselves  intoi  and  to  establish,  socie- 
ties of  good  fellowship,  for  raising,  from  time  to  time,  by  subscriptions  of  the  members, 
or  by  voluntary  contributions,  a  stock  or  fund  for  the  mutual  relief  and  main  ten  atice 
of  the  members,  in  old  age,  sickness,  and  infirmity,  or  the  relief  of  the  widows  and 
children  of  deceased  members ;  and  for  the  members,  or  a  committee  a|>poififed  by 
them,  to  make  such  wholesome  regulations  for  the  better  govemmdnt  of  the  society, 
as  shall  be  agreed  on  by  the  majority,  (not  being  repu^ant  to  the  laws  df  the  realm^ 
nor  to  the  provisions  of  this  statute) ;  also  to  impose  on  the  member^  such  fines  and 
forfeitures,  for  the  Use  of  the  society,  as  mav  be  iiecessary  for  etiforcibg  these  regula- 
tions, and  to  alter,  repeal,  or  renew  their  ^ules  under  the  restrictiotis  eofitaiDed  in  the 
statute. 

The  ftct  directs  the  regulations  6f  such'  societies  to  be  exhibited  id  ^thig,  At  Che 
quarter,  sessions,  to  the  justices  of  the  peace,  who  are  ^InpoWefed  td  coftfinxf  sac|t  as 
are  conformable,  annulling  those  which  are  repugnant  to  the  act ;  aud  nd  society  ten 
have  the  privileges  of  the  statute,  unless  its  regulations  have  been  so  eoiifinfied. 

The  effects  or  the  ^Societies  are  vested  in  th^  treasurers  or  trustees  for  the  time  being, 
who  are  entitled  to  sue  and  defend  actions  respecting  the  same.  There  lUre  miat^y  other 
provisions  for  the  jgoVerriment  of  these  societies ;  for  which  recourse  jrutist  be  h^d  to 
the  statute  itself  *^^ 

*"  Lawson,  &c.  7M  Jtj%  I81d,  fbc.  Coll. 

^^^  The  Stat.  3S^  Geo.  tlL  has  since  been  extended  by  49.  Geo.  III.  c.  12^.  By 
both,  sums  due  to  tne  society,  by  its  office-bearers,  arc,  on  their  death  or  bankrupted, 
directed  to  be  paid  <*  before  any  of  the  other  debts  are  paid  or  satisfied."  Ihis,  how- 
ever, **  only  applies  to  cases  whei^  the  officer  of  the  !Priendly  SociHy  tas^  it/  virtue  of, 
«  his  office^  been  entrusted  with  th6  fiT^Otiey  and  effects  of  the  %ot\Giy  f\iik  j^rte  Auck^ 
land,  IsM  March  1818,  1.  Bucli^  p.  214.  It  is  farther  <*  confined  to; persons  iioly  and 
•<  formally  appointed  officers  of  the  society,  and  extends  not  to  onb  receiving  the 
<<  society^s  money,  as  a  banker  i  or  receiving  it  id  loan,  at  interest.  Kay,  tnpney 
<<  lent,  on  his  note,  to  a  treasurer  duly  Appointed,  has  been  found  Hot  within  the  act ; 
<<  as  it  was  intended  only  to  cover  money  getting  into  the  hMda  of  officers  indepen- 
'<  dent  of  special  contract;'*  2.  Bdts  Comm.  p.  165  i  and  see  the  authorities  there  re- 
ferred to. 

The  jurisdiction  conferred,  by  the  above  statutes^  on  Justices  of  the  Feaee,  does 
not  exckde  that  of  the  Judge  Ordinary  $  85.  Geo.  III.  c.  54.  §  15. ;  49.  GetK  UL 
c.  125.  §  5.;  BremneTf  ^h&c.  1817»  Fac.  Colt* 

><^o  The  charters  of  most  Royal  Bni^hs  confer  upon  them  a  power  of  eonslititdiig 
subordinate  corporations,  by  seals  of  cause.  Similar  powers  have  been,  in  many  in. 
stances,  conferred  on  the  superiors  of  bm^ghs  of  barony,  8tc.  Even  where  no  chatter 
or  seal  of  cause  can  be  produced,  the  prescriptive  possession  and  exercise  of  corporate 
rights  is  sufficient;  WHghts  of  Glasgow f  Bth  March  1765,  Fac.  Coll.  DicT.  p.  1961  ^ 
Begbie,  <$*c.  26M  Jan.  1776,  Fac.  CoU,  DiCT.  p.  7709  i  Skirving^  19M  Jan.  180S»  Fac. 
Coll.  DicT.  p.  10921. 
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privilegaatf  as  persons  have :  And  that  union  by  which  the  indivi*  Title  VII. 
dual  members  of  a  corporation  are  constituted  into  one  body,  ^  -*^--^- 
makes  each  corporation  to  be  considered  as  one  person ;  so  that  no 
particular  member  can  daim  any  property  in  the  goods  belonging  to 
the  community.  Communities  being  establishf^  for  a  pubhc  per* 
man^Qt  good,  are^  for  the  most  part,  formed  to  perpetuity ;  and 
they  continue  always  the  same ;  for  though  the  individuals  of  which 
they  are  composed  must  die  out  by  degrees^  those  that  come  in 
their  places,  either  by  succession  to  the  deceased,  or  by  the  elec- 
tion of  the  survivors,  or  by  the  nomination  of  the  found^^  accord-  - 
ing  as  the  charter  is  conceived,  poreserve  the  eovpcnration  ^atirei 
Yet  trading  companies,  whose  ouration  is  generally  limited  by 
the  grant  to  a  certain  number  of  years,  are  likewise  proper 
corporations ;  because  they  too  endure  in  continual  succession 
whue  they  subsist  \  But  copartnerships  fall  not  under  this  de- 
scription :  For  they  are  intended  merely  for  the  private  interest 
of  the  parties  contracting,  and  may  therefore  be  constituted  with- 
out the  Sovereign's  permission ;  and  they  last  no  longer  than  the 
Jives  of  the  partners.  Communities  have  a  power  of  naming  ma- 
gistrates, directors,  or  other  administrators  and  officers,  who  may 
represent  the  whole  community,  and  whose  resolutions  may  oblige 
them,  in  such  particular  matters  as  these  administrators  are  pro- 
perly authorised  to  transact,  by  their  charter,  or  by  the  powers 
granted  to  them  by  the  community.  There  are  several  things  so 
natural  to  a  corporation,  that  the  grant  or  charter  is  understood  to 
include  them  without  an  express  clause  to  that  purpose.  Thus, 
they  have  a  capacity  of  purchasing  or  bargaining  for  such  move- 
ables as  are  necessary  for  their  own  use,  and  to  be  sued  for  the  price 
thereof;  to  have  a  common  seal  for  authenticating  all  the  convey- 
ances, acquittances,  and  other  deeds,  which  it  is  lawful  for  them  to 
make  by  their  charter ;  they  may  assemble  or  hold  courts  for  deli- 
berating upon  their  common  concerns  ;  and  they  have  an  implied 
power  of  making  bye-laws  and  ordinances,  for  the  good  order  and 
right  administration  of  the  stock,  and  other  affairs  of  the  commu- 
nity, though  such  power  should  not  be  expressed  in  the  incorpo- 
rating charter  *^\  But  this  limitation  is  also  implied,  that  their 
acts  or  ordinances  shall  not  in  any  degree  be  repugnant  to  the  laws 

of 

Stat.  S5.  Geo.  III.  C  S.  Jung  26.  1795,  extends  the  benefit  oFthe  ibmier  act  to  in- 
stitutions for  the  purpose  of  relieving  the  widows,  orphans,  and  families  of  the  clergy, 
and  others  in  distressed  circumstances. 

Seceding  congregations  are  not  corporations  known  in  law ;  but  they  are  tolerated ; 
and  as  they  often  acquire  property  in  the  name  of  trustees,  actions  concerning  that 
property  have  been  sustained;  Fac.  CoU.  May  25.  1791,  AUan^  &c  Dicr.  p.  14583  ; 
May  26. 1797,  Smith  contra  Kidd^  (not  reported).  It  does  not,  however,  follow,  that 
the  sentences  or  proceedings  of  their  ecclesiastical  courts  are  entitled  to  be  recognised ; 
May  29.  1800,  Bullock  contra  Watson^  (not  reported);  Mcy  IS.  1801,  Dun  contra 
BrmUm^  Dicr.  App.  I.  voce  Society,  No.  8.  '^^ 

*  Probably  the  author  has  in  view  those  public  trading  companies  whidi  he  more 
particularly  mentions  in  B.  3.  Tit.  8.  $  28. 


'^'  See  farther,  Davidson^  21th  June  1805,  Fac.  Coll.  Dicr.  p.  14584|  and  in  House 
of  Lords,  1.  Dowy  p.  1.-,  Bulloch^  S\st  Jan.  1809,  Fae.  Coll.i  Macintyre,  Uth  Feb. 
1809,  ibid.:  where  the  rights  respectively  competent  to  the  majority  and  minority  of 
such  congregations  over  the  common  property,  in  cases  of  schism,  are  fully  discussed. 

*^^  As  to  all  corporate  acts,  where  no  quorum  is^  fixed  by  the  constitntion  of  the 
corporation,  it  requires  a  majority  of  the  whole  members  to  constitute  a  legal  quorum ; 
Masouy  Sfc.  29th  July  1747,  Falc.  and  Kilk.  SiCT.  p.  1871 ;  Macnab,  2^th  Dec.  180.S, 
Fac.  Coll.  DfCT.  V.  Appeal,  App.  No.  2.;  Meiklejohn^  2Sth  May  1805,  Fac.  Coll. 
DicT.  V.  BuBOB  Royal,  App.  No.  17.,  affirmed  on  appeal,  22d  March  18  iO. 
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of  the  kingdom.  Communities  are  dissolved,  either  by  the  expira- 
tion of  the  term  to  which  they  are  limited,  if  they  be  temporary ; 
or,  2£%,  by  act  of  Parliament ;  or,  3rf/y,  by  forfeiture ;  when  they 
abuse  the  powers  intrusted  with  them  :  In  which  last  case,  though 
all  the  members  must  suffer  in  their  political  capacity,  no  prosecu- 
tion lies  against  such  of  the  individuals  as  had  no  accession  to  the 
crime.  After  a  community  is  dissolved,  the  private  members  are 
not,  in  the  general  case,  bound,  even  subsidiaries  for  sums  borrow- 
ed by  the  corporation.  The  estate  or  goods  which  still  belong  to 
the  corporation  are  the  only  fund  of  the  creditor's  payment ;  for 
it  was  upon  the  faith  of  the  corporation,  as  such,  and  not  on  that 
.of  any  of  the  private  members,  that  the  money  was  lent 
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TITLE  I. 


Of  the  Division  of  Rights,  and  the  several  Ways  by 
which  a  Right  may  be  acquired. 

» 

AFTER  having  explained  the  legal  powers,  offices,  and  duties,  Definitfon  and 
of  persons,  who  are  the  first  object  of  law,  the  method  pro-  nature  of  pro- 
posed, mpr.  A  1.  r.  2.  §  1.  naturally  leads  to  the  consideration  of  P®^- 
things,  which  are  its  second  object,  and  to  the  setting  forth  their 
different  kinds  and  legal  properties.  Things  or  subjects  fall  no 
otherwise  under  the  consideration  of  law,  than  as  persons  may 
have  right  to  them.  All  rights  which  affect  any  subject  are  called 
by  the  Romans  Jwra  in  re ;  and  by  us,  real  rights ;  and  the  sove^ 
reign  or  primary  real  right  is  that  of  property ;  which  is  the  right 
of  using  and  disposing  of  a  subject  as  our  own,  except  in  so  far  as 
we  are  restrained  by  law  or  paction.  This  right  necessarily  excludes 
every  other  person  but  the  proprietor ;  for  if  another  had  a  right 
to  dispose  ofthe  subject,  or  so  much  as  to  use  it,  without  his  co&sent, 
it  would  not  be  his  property,  but  common  to  him  with  that  other. 
Property  therefore  implies  a  prohibition,  that  no  person  shall  en- 
croach upon  the  right  of  the  proprietor ;  and  consequently  every 
encroachment,  though  it  should  not  be  guarded  against  by  statute, 
founds  the  proprietor  in  an  action  of  damages.  But  positive  sta- 
tute hath  secured  property  against  several  encroachments  that  most 
frequently  happen,  by  inflicting  special  penalties  on  the  trespasser ; 
as  in  the  acts  for  preserving  planting  and  inclosures,  in  that  which 
appoints  winter-herding,  1686,  C.  11,  &^c.  If  the  proprietor  hps 
the  power  of  disposing  of  his  property,  he  must  also  have  a  power 
of  charging  or  burdening  it  with  inferior  real  rights  in  favour  of 
others :  He  may,  for  instance,  grant  to  his  neighbour  the  right  of  a 
road  through  his  lands,  or  he  may  impignorate  them  to  his  credi- 
tor in  security  of  a  debt.  Though  therefore  it  be  a  rule  founded 
in  common  sense^  that  two  different  persons  cannot  have,  each  of 
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^ooK  II.        them,  the  full  property  of  the  same  thing  at  the  same  time,  Duo 
^  -'•    ^   'T         non  possunt  esse  domini  gusdem  rei  in  solidum ;  yet  it  is  most  consis- 
*         tent  with  this  rule,  that  the  right  of  property  may  be  in  one  person, 
while  that  of  servitude,  impignoration,  or  other  inferior  right  in  the 
subject,  is  vested  in  another.     One  and  the  same  subject  may  also, 
without  any  inconsistency  in  the  nature  of  things,  belong  to  two 
or  more  different  persons  :  And  such  right  is  called  commonty^  and 
sometimes  common  property. 
All  righu  of  2.  The  right  of  property  is  not  weakened  by  the  restraints  which 

property  are  \i2Lve  been  laid  by  law  upon  proprietors  in  the  use  of  it :  For  the  re- 
l*eM?KmHarioM.  straints  of  law  are  not  oesigned  to  hurt  property,  but  rather  to  se- 
cure and  strengthen  it,  by  inhibiting  our  licentiousness  in  the  exer- 
cise of  it  The  law  interposes  so  far  for  the  public  interest,  that  it 
suffers  no  person  to  use  his  property  wantonly  to  his  neighbour's 
prejudice ;  interest  enim  reipubliccB^  ne  quis  re  sua  male  utatur.  But 
where  the  proprietor's  act  is  of  itself  lawful,  though  it  should  be  in 
its  consequences  detrimental  to  his  neighbour,  uliturjure  sua ;  he  is 
allowed  to  make useof  what  is  his  own,  in  the  manner  most  beneficial 
to  himself;  and  though  his  neighbour  suffer  damage,  he  has  no  re- 
dress unless  the  act  of  the  other  was  in  cemulationem  \  Hence  he 
may  lawfully  drain  his  swampy  or  marshy  grounds,  though  the  wa- 
ter thrown  off  from  them  by  that  improvement  should  happen  to 
hurt  the  inferior  tenement  But  he  must  not  make  a  greater  col- 
lection of  water  than  is  necessary  for  that  purpose ;  seeing  such  use 
would  be  merely  in  <Bmulationem  vidni  wiUiout  any  profit  arising  to 
himself.  It  is  another  legal  limitation  or  restraint  on  property. 
That  it  must  give  way  to  the  public  nepessity  or  utility.  This  uni- 
versal right  in  the  public  over  property  is  called  by  Grotius,  cbmf- 
nium  eminens ;  in  virtue  of  which  the  supreme  power  may  compel 
any  proprietor  to  part  with  what  is  his  own.  If,  for  instance,  the 
public  police  shall  require,  that  a  highway  be  carried  through  the 
property  of  a  private  person,  the  supreme  power  may  oblige  the 
owner  to  give  up  such  part  of  his  grounds  as  is  necessary  ior  that 
purpose.  But  in  this  case  there  must,  Jirsij  be  a  necessity,  or  at 
teast  an  evident  utility,  on  the  part  of  the  public,  to  justify  the  ex-* 
ereise  of  that  right ;  2rffy,  The  persons  deprived  of  their  property 
ought  to  have  a  full  equivalent  for  quitting  it  \ 

aXbe 

,  ——————— 

*  M^here  a  house  i6l>uUt  close  bjr  a  garden,  or  where  new  windows  are  struck  oiil« 
lo  as  to  destroy  the  garden's  privacy,  it  is  not  in  csmidationem^  (there  being  no  senri* 
'ivAe  luminibus  non  ^ffUiendi^)  thouffh  the  proprietor  raise  a  wall  or  screen  for  the  pur- 
pose of  preventing  his  garden  from  beins;  overlooked ;  nof  does  it  alter  the^ase  though 
she  windows  of  the  house  should  in  wis  way  be  darkened  i  Ghtssfbrd,  1 SM  Mcty 
ISOS,  Foe.  CM.  i  and  Dunlop^  1st  Dec.  I  SOS,  reported  in  a  note  to  that  case;  Dicr. 
V.  Profbbtt,  App.  NO.  7. 

*  A  proprietor  cannot  employ  his  property,  in  any  way  which  will  render  it  a  pn* 
blic  or  private  nuisance  g  and  it  seems  to  bie  agreed,  that  whatever  makes  the  enjoy- 
neptof  life  or  property  substantially  uncomfortable,  though  it  may  not  be  actually 
noxious  and  unwholesome,  will  be  considered  a  nuisance. — ^The  law  on  this  subject  is 
more  rigorously  applied  in  cases  within  burgh ;  Set.  Dec,  Kinloch,  20th  June  175^, 
DiCT.  p*  1S16S  ;  Karnes,  Princ.  of  Equity  ^  B.  1.  p.  1.  $  1. 

It  has  been  held,  that  a  place  for  daughiering  cattle,  in  the  immediate  vidnily  of 
houses  within  burgh,  or  in  the  suburbs,  is  u  nuisance;  FoL  Diet.  Palmer,  4^.  JCty 
1794,  DiCT.  p.  13186,  Kelt,  S^c.  6th  July  1814,  Fac  Coll.:  Lauder,  ISthJime  1815* 
Ibid.  So  also  as  to  buildings  for  the  purpose  oi  boiling  whale  blubber,  though  proposed 
io  be  erected  at  the  end  of  a  town ;  OomCf  i^e.  1  \th  Dec.  1813,  Ibid. :— A  work,  iritis* 
in  fiOO  or  300  yards  of  a  populous  village,  and  not  far  from  the  junction  of  ftfsliiin 
public  roads,  ror  the  preparation  of  blood,  by  boiling  or  roasting,  as  an  ingredistt  isa 
she  mantijfacture  tf  Prussian  Blue ;  Jamieson,1^c.  2Mh  June  \  800,  Ibid. ;  Dicr.  vTno- 
FSBTY,  App.  No.  4. : — A  place,  within  SO  feet/>f  the  road-side,  though  in  a  i 
•kuatton,  for  the  dressing  or  manufacture  of  ox  and  butfalo  hides  into  hff 
and  hanging  the  skins  up  to  dry ;   unless  there  is  a  wall  sufficiently  high  to  ahot 
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3.  The  ri^t  of  property  is  not  lost  by  ill^al  restraints,  more        Titu  II. 
than  by  le^iL    Though  a  proprietor  should  be  deprived  of  the  ex-    pll^''^ir^^, 

erdse    not  be  lost  but 

• 

out  from  the  view  of  the  road;  Scoitt  S^c.  6th  July  1810,  Fac,  C(M.:^kn  efttablish- 
ment  for  preparing  tripe^  on  the  ground  ffoor  of  a  tenement  within  burgh  ;  Fan'^ 
quhttr^i^e,  \9thjan.  181^^  Ibid.: — An  iron  manufactory  whhinhurgh;  Tkonison^\5th  Dec. 
18079  Ibid. :  DicT.  v.  Public  PoLicEt  App.  NO.  5.: — A  smithes  forge^  in  the  second 
story  of  a  house,  though  vaulted;  Kinloch^  ^Othjune  1756,  SeL  Decis.  Fac.  CM.  DicT. 
p.  19163  ;  or  in  a  thatched  house,  and  in  the  neighl)ourhood  of  other  thatched  houses, 
within  burgh,  Vary^  2d  July  1805,  Fac.  Coll.  Dict.  v.  Public  Police,  App.  NO.  4. : 
— K  fencing-master's  school^  in  the  upper  floor  of  a  house;-  Flemings  Q4fth  Feb,  1750, 
Falc.  Dict.  p.  13159: — A  printing-'office  in  a  similar  situation;  Uobertson^  ^c.  td 
March  1802,  Fac.  Coll.  Dict.  v.  Public  Police,  App.  No.  S. 

On  the  same  principle,  where  a  stream  of  water  passes  successively  through  different 
properties,  the  superior  heritor,  though  he  may  take  the  natural  use  of  it  as  it  flows, 
cannot  pollute  it  with  fihh,  or  otherwise  adulterate  it,  so  as  to  render  it  noxious  and 
unwholesome  in  the  rest  of  its  course.  Thus,  a  distiller  cannot  convey  the  refuse  watop 
of  his  distillery  into  a  stream,  if  it  be  thereby  rendered  putrid  and  unfit  for  the  use  of 
man  or  beast.  *^  The  Lords  were  of  opinion,  that  the  primary  use  of  water  being  to 
^  drink,  no  proprietor  was  entitled  to  employ  the  water  passing  through  his  ground 
**  in  any  purpose  which  could  defeat  that  primary  use  to  others  who  had  before  enjoy- 
«  ed  it  i"  Fol.  Dict.  Miller,  Nov.  1791,  Dict.  p.  12823  ;  Bussell,  Nov.  1191,  Ibid.  The 
latter  of  these  cases,  indeed,  was  on  appeal  remitted  for  reconsideration  ;  but  the  gene- 
ral principle  of  decision  was  not  touched,  the  special  object  of  the  remit  being  <*  to  in- 
<<  vestigate,  whether  the  water  had  been  pure  or  contaminated  prior  to  the  erection 
^<  of  the  distillery."  There  seems,  however,  to  be  an  important  distinction  in  this  re- 
spect between  the  larger  public  rivers  and  those  small  private  streamlets,  in  which 
the  above  decisions  were  pronounced;  Magistrates  of  Inverness^  20th  Jan.  1804, 
Fac.  Coll.  Dict.  p.  13191. 

It  is  to  be  observed,  that  what  might  at  first  have  been  removeable  as  a  nuisance, 
will  no  longer  be  so,  if  permitted  to  remain  uncomplained  of  for  a  great  length  of  time. 
Thus,  in  consequence  of  usage  for  more  than  half  a  century,  the  proprietors  of  lands, 
through  which  the  foul  burn  (a  «tream  arising  from  the  common  sewers  of  Edin- 
burgh) passes,  have  been  found  entitled  to  stop  its  course,  and  to  stagnate  the  accumu- 
lated filth  in  ponds  upon  their  respective  properties,  for  the  purpose  of  collecting  the 
deposited  manure;  Duncan,  Spc.  9th  June  1809,  Fac.  Coll.  A  similar  judgment  was 
pronounced  as  to  a  long  established  nuisance  in  the  river  Ness;  Magistrates  of  Inver- 
ness, 2Qth  January  1804,  supr.  Where  the  nuisance  has  existed  before  the  party 
complaining  acquired  his  property,  so  that  he  came  to  it,  and  not  it  to  him ;  or  where 
the  work  or  manufactory  creating  the  nuisance  has  been  constructed  under  his  eye,  the 
case  becomes  still  more  unfavourable,  and  a  shorter  period  of  acquiescence  will  be  requi- 
site to  support  it;  Colville,  21th  May  1817,  Fac.  CoU. ;  Duncan,  9th  June  1809, 
supr.  It  is  a  nicer  question,  how  far  the  previous  existence  of  other  nuisances  in 
a  particular  situation  will  be  held  to  sanction  the  intrusion  of  a  new  one ;  and  per- 
haps it  would  be  difficult  altogether  to  reconcile  the  decisions  on  this  head.  In  one 
case,  it  was  observed,  that  <<  the  previous  existence  of  other  ai^d  similar  nuisances  in  the 
^<  vi<&nity  does  not  warrant  the  introduction  of  new,  or  the  material  extension  of  old 
V  nuisances;''  aitd  accordingly,  though  in  a  district  of  the  burgh  which  had  been  '<  for 
**  time  immemorial  occupied  and  frequented  by  tan-pits,  glue  works,  soap  manu- 
<*  factories,  curriers  shades  and  skinneries,  and  the  slaughter-house  of  the  city,"  the 
defender  was  prohibited  from  making  "  an  addition"  even  to  his  former  glue  work ; 
Charity,  5th  July  1808,  Fac.  Coll.  DicT.  v.  Public  Police,  App.  NO.  6.  A  similar  view 
appears  to  have  been  adopted  in  Thomson,  1 6th  Dec.  1807;  Dome,  Ifc.  Wth  Dec. 
1813,  both  noticed  supr.  On  the  other  hand,  a  lamp-black  work,  glue  work,  and 
catgut  work  combined,  were  found  not  to  be  a  nuisance  in  the  suburbs  of  a  great 
town,  where  other  works  of  a  like  description  had  previouslv  been  erected  ;  Proprietors 
qf  Glasgow  Water  Works,  20th  Dec.  1814,  Foe.  Coll.  So  also  it  was  held,  that  roasting 
the  black  ashes  of  soap,  in  a  place  whiq)^  had  long  been  used  as  a  soap  manufactory,  was 
no  additional  nuisance,  so  as  to  entitle  the  neighbours  to  complain  ;  Balleny,  4re.  Sd  .    , 

Feb.  1813,  Fac.  Coll.  The  same  consideration  seems  to  have  had  some  influence  in 
ColviUe,  27th  May  1817,  supr.  The  truth  is,  that  every  question  of  nuisance  depends 
8o  much  on  its  own  individual  circumstances,  and  the  slightest  modification  in  the  re- 
lative situation  and  condition  of  the  properties,  &c.  has  so  material  an  effect  on  there- 
suit,  that  in  no  class  of  cases  is  it  more  necessary  to  observe  the  utmost  caution  in  in- 
ferring from  one,  what  will  be  decided  in  another.  How  very  nice  are  the  distinctions 
on  which  the  Court  must  sometimes  have  proceeded,  will  be  still  farther  illustrated  by 
a  comparison  of  Dewar,  20th  Jan.  1767,  Fac.  Coll.  Sel.  Dec.  Dict.  p.  12803,-- where  a 
limekiln  was  found  not  removable  as  a  nuisance,  though  situate  within  324  feet  of 
the  neighbouring  proprietor's  mansion-house,  which,  in  certain  states  of  the  wind^  it 
rendered  almost  uninhabitable, — with  Ralston,  29th  July  1768,  Fac.  Coll.  Dict.  p. 
12808,  where  another  limekiln  was  adjudged  a  nuisance,  it  being  so  near  the  neigfa- 
boaring  garden,  that  the  march  hedge  was  dead,  and  the  trees,  bushes  and  grass  for 
tome  way  from  the  march  had  sufi*ered  from  the  heat. 
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Book  II. 

by  the  volunta* 
ry  act«  delin- 
quency, or  ne- 
gligence of  the 
proprietor. 


Whether  ft  right 
of  property  can 
be  ififendcnti. 


JRes  communei 
and  res  publico 
are  incapable  of 
property. 


ercise  of  what  ishi^  own,  by  violence,  menaces,  or  other  unjustifi- 
able methods,  he  continues  to  have  the  right ;  in  consequence  of 
which  he  can  sue  all  the  detainers  of  the  subject,  for  the  recovery 
of  his  possession  K  The  rule  is  general,  that  whatever  is  a  person  s 
property,  cannot,  so  long  as  it  exists,  cease  to  be  such,  without  either 
the  voluntary  act,  or  the  delinquency,  or  the  negligence  of  the  pro- 
prietor, B,ut  the  different  methods,  either  of  limiting  or  extin- 
guishing property,  will  be  fully  explained  hereafter*. 
,  4.  It  was  a  rule,  almost  universally  received  by  our  lawyers  till 
towards  the  beginning  of  this  century.  That  dominium  non  p(dest 
esse  in  petulenti ;  "  Property  cannot  float  in  an  uncertainty,"  but 
must,  at  every  period  of  time,  be  vested  in  some  one  person  or  an- 
other, St.  JB.  3.  T.  5.  §  50,  ^c. ;  Mack.  h.  t.  §  3.  Lord  Dirleton  is 
the  only  writer  of  the  last  century  who  speaks  doubtfully  about  it^ 
V.  FioTj  NO.  9,  10.  But  it  appears  to  have  no  foundation,  either  in 
nature  or  in  law.  Many  things  are,  ex  sua  natura^  fit  subjects  of 
property,  which  nevertheless  have  no  proprietor;  those,  for  ex- 
ample, which  the  proprietor  abandons  with  a  design  to  be  no  long- 
er owner  of  them,  or  waste  lands  of  which  no  person  hath  as  yet 
seized  the  possession.  In  like  manner,  where  the  fee  or  property 
of  any  subject  is  granted  to  children  yet  to  be  procreated,  and 
the  bare  liferent  to  the  father  and  mother,  the  property  of  that 
subject  must  of  necessity  be  pendent  till  the  existence  of  a  child, 
Steu.  Ans.  \.  Fiar.  And  as,  by  the  Roman  law,  all  estates  in  haere- 
dilate  jacente  of  persons  deceased  were  without  proper  owners  ;  so, 
by  ours,  the  fee  is,  upon  the  death  of  all  fiars,  in  pendenti^  till  the 
next  heir  shall  make  up  his  titles.  The  necessity  imposed  by  the 
law,  upon  an  heir  to  enter,  in  order  to  establish  the  fee  in  his 
person,  is  a  demonstration  that  he  is  not  fiar  till  he  be  entered. 
Our  judges,  therefore,  have  by  their  later  decisions  paid  but  little 
regard  to  this  rule,  Karnes^  51.  82.  {Douglas^  July  22.  1724,  Dict. 
p.  1290,  and  Gibson^  Feb.  4.  1726,  Dict.  p.  1 1481.),  ^c.  The  de- 
cision. Home  L  [Frog's  Creditors^  Dict.  p.  4262.),  finding,  that  a 
grant  to  a  person  in  liferent,  and  the  heirs  of  his  body  yet  to  be  bom, 
in  fee,  constitutes  the  fee  in  the  father,  though  it  be  urged  by 
many  as  a  judgment  of  the  session,  that  the  fee  cannot  be  inpendenti^ 
truly  leaves  that  point  undetermined.  All  that  can  be  gathered 
from  it  is,  that  in  the  species  facti  there  stated,  it  was  presumed  to 
be  the  granter's  intention,  that  the  father  should  be  fiar ;  but  that 
judgment  cannot  affect  the  case  where  the  granter  has,  by  the 
most  express  words,  excluded  the  father  from  the  fee,  and  restrict- 
ed him  to  a  bare  liferent  *. 

5.  Some  things  are  by  nature  itself  incapable  of  appropriation, 
so  that  they  cannot  be  brought  under  the  power  of  any  one.  These 
got  the  name  of  res  communes  by  the  Roman  law ;  and  were  de- 
fined. Things,  the  property  of  which  belongs  to  no  person,  but  the 
use  to  alL  Thus,  the  light,  the  air,  running  water,  &c.  are  so  adapt- 
ed to  the  common  use  of  mankind,  that  no  individual  can  acquire 


*  See  this  subject  fully  discussed,  Fac.  Coll.  July  9.  1794^  Nexelandst  (Dict.  page 
4289.). 


^  In  this  country,  contrary  to  the  established  rules  of  the  English  Law,  ret  vindicQ'- 
Ho  lies  for  the  recovery  of  stolen  goods,  even  from  a  purchaser  in  open  market  i  Siair^ 
B.  2.  t.  1.  J  ^2. 1— Henderson^  llih  June  1S06,  Fac.  Coll.  DicT.  v.  Mov£ak.K8» 
App.  No.  1 ;— 1.  Bell^  219  ;— Brown's  Law  of  Sale,  p.  29,  and  418. 

^  VM.  infri  B.  3.  t.  S.  j  SS.  in  not. 
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a  property  in  them,  or  deprive  others  of  their  use.  Other  things,  Title  II. 
though  they  be  of  their  own  nature  capable  of  property,  are  ex-  ^^-^'v^^^^ 
empted  from  commerce,  in  respect  of  the  uses  to  which  they  are 
destined.  Of  this  last  kind  are,  first,  the  res  puhlic(B  of  the  Ro^ 
mans  ;  which  were  common,  not  to  all  mankind,  but  to  the  state  or 
community ;  such  as  navigable  rivers,  highways,  harbours,  bridges, 
SfC.  the  property  of  which  belongs  to  the  state  or  kingdom  in 
which  they  lie,  and  their  use  to  all  the  subjects  or  members  of  that 
kingdom,  and  to  those  strangers  to  whom  it  allows  the  liberty  of 
trade.  Not  only  rivers  themselves,  and  their  bed,  or  aheusy  but 
their  banks  also,  are  public,  in  so  far  as  they  may  be  subservient  to 
the  purposes  of  navigation  ;  and  therefore  no  work  or  building  <:an 
be  raised,  either  in  the  bed,  or  upon  the  banks,  of  a  river,  which 
may  hurt  its  navigation ;  but  in  every  other  respect  the  proper- 
ty of  the  banks  belongs  to  the  owner  of  the  conterminous 
grounds  as  an  accessory,  §  4.  Inst  De  rev.  dims.  If  a  river,  desert- 
ing its  first  channel,  shall  form  to  itself  a  new  one ;  the  new  chan- 
nel, because  it  must  necessarily  follow  the  condition  of  the  river, 
becomes  public;  and  the  old  one,  which,  for  the  same  reason, 
ceaseth  to  be  public,  becomes  the  property  of  those  to  whom  the 
adjacent  grounds  on  each  side  belong,  §  23.  Imt.  eod.  tit.  When  a 
river  threatens  an  alteration  of  the  present  channel,  by  which  da- 
mage may  arise  to  the  proprietor  of  the  adjacent  or  opposite  ground, 
it  is  lawful  for  him  to  build  a  bulwark  ripae  muniendae  causoj  to  pre- 
vent the  loss  of  ground  which  is  threatened  by  that  encroachment : 
but  this  bulwark  must  be  so  executed  as  to  prejudice  neither  the 
navigation,  nor  the  grounds  on  the  opposite  side  of  the  river ;  and 
as  a  guard  against  these  consequences,  the  builder,  before  he  began 
his  work,  was  obliged  by  the  Boman  law  to  give  security,  L.  unic. 
De  rip.  mun. 

6.  The  Romans  accounted  the  sea  among  the  res  communes ;  and    ^®  *^  ®"^ 
die  Dutch,  who  find  it  their  interest  to  justify  the  right  of  an  open    oi,^7aw  i«^^ 
trade  to  all  countries,  have  also  asserted,  that  the  sea  cannot,  by  its    regalia, 
nature,  be  brought  under  the  power  of  any  proprietor.  Grot.  Mare 
Uberum.    The  British  have,  on  the  other  hand,  maintained,  Selden^ 
Mare  clausum^  that  however  incapable  the  ocean  may  be  of  proper- 
ty, yet  the  seas,  which  wash  the  coast  of  any  state,  are  subjects  that 
may  be  as  fitly  appropriated  to  private  uses,  as  rivers,  bays,  creeks, 
&C. ;  and  that,  in  fact,  our  sovereigns  are  lords  or  domini  of  the  Bri- 
tish seas  which  surround  this  island;  in  consequence  of  which  only  it 
is,  that  treasures  brought  up  from  the  bottom  of  those  seas,  or  wreck 
goods  found  floating  on  their  surface,  belong  to  the  crown.  The  sear- 
shore  was  also  reckoned  common  by  the  Roman  law,  §  1.  Inst.  De  rer. 
div. ;  but  it  is  obvious,  that  by  the  Jus  gentium  the  sea-shore  is  not 
entitled  to  the  appellation  of  common,  because  it  is  in  its  nature  as 
capable  of  appropriation  as  any  part  of  the  grounds  to  which  it  is 
contiguous;  wherefore  it  is  with  greater  propriety  accounted,  in 
other  texts  of  that  law,  ares  publican  L.  3.  isfe.  Ne  quid  in  he.  pubL 
And  this  is  to  be  understood  in  the  same  sense  that  the  banks  of 
rivers  are  said  to  be  public,  viz.  in  so  far  as  the  shore  may  be  used 
either  for  navigation,  or  the  protection  of  trade,  or  the  defence  of 
the  state.     If  our  kings  have  that  right  of  sovereignty  in  the  nar- 
row seas,  which  is  affirmed  by  all  our  writers,  and  consequently  in 
the  shore  as  an  accessory  of  the  sea,  it  must  differ  much  in  its  ef- 
fects from  private  property,  which  may  be  disposed  of  or  sold  at 
the  owner^s  pleasure ;  for  the  King  holds  both  the  sea  and  its  shore 

VOL.  I.  3  k  as 


22fE 


An  Institute  of  the  Law  of  Scotland. 


BookIL 


What  are  with 
us  res  universi' 
tatis. 


Things  destined 
to  religious  uses. 


as  a  trustee  for  tlie  public  Both  therefore  are  to  be  ranked  in  the 
same  elaaa  with  several  other  subjeotSy  which  by  the  Roman  law 
were  public^  but  are  by  our  feudal  plan  deemed  regalia^  or  rights  be« 
loiiging  to  the  crown,  vid.  infroy  T.  6.  §  17. 

7<  l%e  aeoond  class  of  things  naturally  capable  of  appropriation^ 
which  the  Romans  exempted  from  commerce  on^account  of  their 
destination  to  fecial  uses,  were  res  univernlatis  ;  that  is,  things  pro* 
per  only  to  a  borough,  or  an  hospital^  or  a  trading  company,  or 
«iome  <^er  lawful  corporation  or  society.  The  property  of  these 
belongs  not  to  the  private  members  of  the  body-corporate,  but  to  the 
corporation  taken  jointly  as  such,  and  their  use  to  every  individual 
member  of  it ;  yet  so  as  both  property  and  use  are  subject  to  the 
regulations  of  the  corporation  ;  as  town-houses,  market-places^ 
church-yards,  public  streets,  corporation  halls ;  the  right  competent 
to  the  burgesses  of  some  corporations  of  pasturing  cattle  upon  the 
borough^s  common,  S^c.  But  the  revenues  belonging  to  a  state  or 
corporate  body,  arising  from  the  rents  of  lands,  houses,  customs, 
tolls,  &c*  are  not  to  be  classed  with  the  respublicae  or  nnivertitatU  ; 
for  though  such  revenues  are  the  property  of  the  state  or  corpora- 
tion, the  use  of  them  is  not  allowed  to  any  particular  members  of 
it,  but  are  juris  privali  as  truly  as  any  trust-right ;  for  the  directors 
or  managers  or  those  societies,  afler  having  received  these  reve* 
nues  from  the  factors  or  others  properly  empowered  to  oolleot  th^n, 
are  bound,  as  other  trustees,  to  apply  them  for  the  behoof  of  the 
corporation  for  whom  they  are  trustees,  1491,  C  36. 

8.  Of  a  like  general  natures  with  res  universitaHs  are  those  subjects 
which  have  been  set  apart  for  the  service  of  God,  and  are  upon  that 
account  said  by  the  Romans  to  be  res  nnllius ;  for  what  is  Juris  di^ 
vini  cannot  become  the  property  of  any  man.  And  though  die 
formal  consecration  of  things  to  sacred  uses  hath  not  been  practis- 
ed by  the  church  of  Scotland  since  the  Reformation,  MacL  §.  4. 
h.  t ;  yet  churches,  communion-cups,  bells  of  churches,  and  other 
things  destined  to  sacred  purposes,  retain  to  this  day  so  much  of 
the  character  of  sacred,  that  they  are  exempted  from  commerce, 
and  so  cannot  be  applied  to  the  Uses  of  private  property  while 
they  continue  in  that  state.  Yet  our  law  allows,  in  certain  cases, 
churches  to  be  removed  from  one  place  to  another ;  and  the  bells  of 
churches,  and  communion^cups,  when  they  become  unfit  for  ser- 
vice, to  be  melted  down,  or  sold  by  the  kirk-session,  with  consent 
of  the  heritors  of  the  parish,  and  the  price  applied  towards  pmw 
chasing  others^  Though  churches  fall  not  under  commerce,  be- 
cause a  church  is  the  house  of  God  himself;  the  heritors,  and 
other  inhabitants  of  a  parish,  may  nevertheless  acquire  a  ^siofi  pro- 
perty in  the  seats  <^  a  churdi,  or  in  part  of  its  area,  limited  to  thst 
special  purpose  of  attending  divine  service ;  of  which^  infr.  71  6» 
$  11.  By  the  Roman  law,  every  place  where  one  buried  his  dead 
became  res  religiosth  and  was  for  ever  after  exempted  from  com-* 
tnerce.  With  us,  though  every  man  is  at  liberty  to  bury  his  dead 
within  his  own  property,  such  burying-plaoe  continues  to  be  Juris 
privati ;  and  so  passes  m  a  sale  to .  the  purchaser,  as  part  of  the 
lands  within  which  it  lies.  As  for  our  common  burying-plaora, 
decency  requires  that  these,  when  they  are  no  longer  to  continue 
such,  should  be  sequestrated  from  the  ordinary  uses  of  property, 
till  the  remains  of  the  bodies  there  interred  shall  have  returned  to 
their  curiginal  dqst  K 
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9.  The  ways  of  obtaining  tbe  property  of  such  things  as  fall  un- 
der commerce,  flow  either  from  natural  or  positive  law.  By  the 
law  of  nature,  property  is  acquired,  either  by  occupation  or  acces- 
sion ;  and  it  is  transferred  from  one  to  another  by  tradition.  Oc- 
cupation arises  from  a  fact  of  tbe  acquirer ;  accession,  from  the  de- 
pendence or  necessary  connection  that  the  thing  belonging  to  us 
hath  with  other,  things ;  and  tradition,  from  the  will  of  tne  former 
owner,  joined  with  our  acceptance  of  the  thing  delivered  by  him 
to  us.  By  positive  law,  property  may  be  transferred  by  prescrip- 
tion ;  but  this  last  being  also  a  way  of  losing  property,  falls  to  be 
explained  under  a  separate  title.  Occupation,  or  occupancy,  is  the 
appropriating  to  one  s  self  things  which  have  no  owner,  by  appre- 
hending them,  or  seizing  their  possession.  This  was  the  original  me- 
thod of  acquiring  property ;  for  in  the  first  state  of  mankind,  before 
societies  were  formed, every  one,  barely  by  taking  into  his  possession 
a  certain  portion  of  ground,  and  cultivating  it,  made  the  fruits  his 
own ;  and  when  he  thought  fit  to  abandon  it^  he,  who  next  laid  hold 
of  it,  acquired  the  same  right.  This  continued,  under  certain  re- 
strictions, to  be  the  doctrine  of  the  Roman  law,  Quod  nullius  est^ 

Jit  occupantis ;  not  only  as  to  things  which  had  not  as  yet  fallen  un- 
der the  power  of  any  proprietor,  but  as  to  those  which  had  been 
lost  or  relinquished  by  the  former  owner. 

10.  The  doctrine  of  occupancy  is  also  agreeable  to  the  law  of 
Scotland,  in  such  moveable  subjects — ^as  have  continued  in  their  ori- 
ginal state,  and  are  presumed  never  to  have  had  an  owner, — whe- 
dier  animate  or  inanimate.  Thus,  pearls  inclosed  in  shells,  or  peb- 
bles cast  on  the  shore,  belong  to  the  finder.  Thus  also,  we  acquire 
the  property  of  all  wild  beasts,  fowls,  or  fishes,  as  soon  as  we  kill  or 
apprehend  them,  whether  upon  our  own  grounds,  or  even  on  those 
of  another  j  for  they  can  b^png  to  no  person,  wherever  they  may 
be,  while  they  retain  their  natural  liberty  ;  and,  consequently,  must 
become  the  property  of  him  who  first  seizes  them.  The  right  of 
hunting,  fowling,  and  fishing,  is  indeed  restrained  in  many  cases 
vnder  njced  penalties  by  the  statutes  to  be  hereafter  mentioned, 
T.  6.  §  €.  But  all  game,  though  it  should  be  caught  in  breach  of 
these  acts,  or  within  another  man's  property,  belongs,  by  the  neces- 
sity of  law,  to  him  who  hath  seized  it.  The  prohibition,  therefore, 
in  those  statutes,  can  have- no  other  efiect  than  to  inflict  a  fine  on 
tbe  trespasser,  unless  where  the  confiscation  of  what  is  caught 
makes  a  part  of  the  statutory  penalty.  The  rule  above  laid  down 
obtains  even  in  the  fishing  of  salmon  without  a  proper  title,  for, 
though  the  fishing  of  salmon  be  a  royal  right,  T.  6.  §  15.,  which 
ought  not  to  be  exercised  by  any  proprietor  of  lands  without  a 
special  clause  in  his  grant ;  yet  the  salmon  themselves  which  are 
so  caught  are  not  inter  regalia^  and  therefore  belong  to  the  catdier ; 
whereas,  fishes  which  the  law  accounts  royal,  whether  they  be  kill- 
ed in  rivers  or  upon  the  shore,  belong  neither  to  the  killer  by  oc- 
cupancy, nor  to  the  owner  of  the  ground  on  which  they  are  cast,  by 
accession  ;  but  to  the  King^^wre  coroniB.  By  the  Leges  Foredarum^ 
§  17»,  according  to  a  copy  preserved  in  the  Advocates*  library,  all 
great  whales  belong  to  the  King,  and  also  such  smaller  whales  as 
xnay  not  be  drawn  from  the  water  to  the  nearest  part  of  the  land  on 
a  wain  with  six  oxen.     But  no  whales  have,  for  at  least  a  century 

past, 

.  py  a  public  burying  -ground  ^*  by  pasturing  it  with  cattle  and  sheep,  either  by  itself, 
^<  or  along  with  the  neighbouring  fields ;'*  5/7enc£,  Ut  Dec.  ISOS,  Fac.  Coll.;  Hay^ 
^d  Dec.  177S»  Ibid,  Dicr.  p.  51 4S.  The  minister  is,  however,  entitled  to  cut  the  grass 
growing  thereon  \  Ibid. 
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past,  been  claimed,  either  by  the  King,  or  by  the  admiral  his  do- 
natary,  but  such  as  were  of  a  size  considerably  larger  than  that 
there  described  ;  see  17°  Edw.  IL  C  11.  By  an  ordinance  of  Lewis 
XIV.  of  France,  an^o  1681,  Touchant  la  marine^  Liv.  5.  T.  7.  Des 
poissons  royaux^  sturgeons,  dolphins,  and  certain  other  fishes,  are 
declared  royal,  when  they  have  run  aground  upon  the  shore ;  but 
if  they  be  fished  enpleine  mer^  they  become  the  property  of  the  fish- 
er*. Deer  inclosed  in  a  park,  fish  in  a  pond,  or  birds  in  a  volary,  as 
they  cannot  be  said  to  retain  any  longer  their  natural  liberty,  be- 
come the  property  of  him  who  has  brought  them  under  his  power ; 
and,  consequently,  whoever  carries  them  off  from  that  owner  com- 
mits theft,  1474,  C  61.  But  so  soon  as  they  get  free  from  their  con- 
finement, he  who  shall  have  first  laid  hold  of  them,  after  the  for- 
mer proprietor  has  given  over  the  pursuit,  acquires  their  property, 
L.  3.  §  2.  De  adq.  rer.  dom.  This  is  also,  by  the  Roman  law,  the 
case  of  a  swarm  of  bees  ;  which,  by  abandoning  their  hive,  are  un- 
derstood to  have  recovered  their  original  liberty  ^ ;  and,  if  they  light 
on  the  grounds  of  another,  and  have  been  inclosed  by  him  in  a  new 
hive,  become  his  property,  L.  5.  §  2,  3,  4.  eod.  U  But  domestic 
animals  which  have  never  been  wild,  as  hens,  geese,  turkeys,  &c. 
though  they  should  stray  from  their  owner,  continue  his,  L.  4.  eod. 
t  f  ;  and  he  who  apprehends  them,  with  a  design  to  acquire  their 
property,  may  be  sued  as  a  thief,  L.  5.  §  6.  eod.  t 

11.  A  rule  quite  different  from  that  of  occupation,  viz.  Quod  nuU 
litis  est  J  Jit  domini  regis^  obtains,  by  the  usage  of  Scotland,  first ^  in 
lands,  or  in  rights  annexed  to  lands ;  for,  by  our  feudal  plan,  the 
sovereign  is  accounted  the  original  proprietor  of  all  the  lands  within 

the 

*  Lord  Stair,  B.  2.  Tit.  1.  $  S3.,  says,  <^  At  the  wbale-fishing  at  Greenland^  be  that 
<<  woundeth  a  whale,  so  that  she  cannot  keep  the  sea  for  the  smart  of  her  woand,  and 
<<  so  must  needs  come  to  land»  is  proprietor,  and  not  he  that  lays  first  hand  on  her  at 
*'  knd/'  This  opinion  was  adopted  by  the  Court  of  Session,  N&o.  24.  1792,  Bo$e  : 
but  the  decision  was  reversed  upon  appeal  (not  reported).  Stair,  loc.  cit.  mentions  the 
case  of  a  prize  taken  at  sea,  where  this  doctrine  was  brought  under  discussion.  A  fri- 
gate, belonging  to  an  ally  of  this  country,  defeated  an  enemy's  privateer  which  had 
made  prize  of  a  ship  belonging  to  the  same  friendly  power ;  but  the  prize,  while  pur- 
sued by  the  frigate,  was  taken  by  a  Scotch  privateer.  The  Court  found  this  capture 
injurious,  unless  it  were  proved  that  the  prize  would  otherwise  have  escaped  j  Feb.  15. 
1677,  Kin^s  Advocate^  Dict.  p.  1 1930. 

f  This  has  been  extended  to  the  case  of  house-doves,  or  pigeons.  Act  1567,  C  16. ; 
1597,  C.  270. ;  Fac.  Coll.  Jan.  19.  1797,  Murray^  i^c.  Dict.  p.  7628  '. 


^  "  While  they  hive,  or  flying  away  are  pursued  by  the  proprietor,"  they  continue 
property  ;  Stair ^  B,  2.  t.  I.  §  33.  vers.  "  The  creatures,"  &c. 

7  As  to  pigeons,  it  seems  a  more  correct  analogy,  to  class  them  with  deer  in  a  park, 
rabbits  in  a  warren,  &c  On  this  subject,  the  law  is  laid  down  by  Hume :  <<  All  do- 
<*  mestic  creatures,  or  creatures  domita  naturee^  such  as  horses,  sheep,  poultry,  and  the 
*'  like,  are  clearly  the  proper  subjects  of  theft.  And  the  same  seems  to  be  reasonable 
*<  with  respect  even  to  animals  of  a  wild  and  unreclaimed  nature,  if  so  kept  and  con- 
<<  fined  that  they  cannot  escape,  and  may  easily  and  at  any  time  be  caught :  such  as 
<<  deer  in  a  pen,  rabbits  in  a  house,  or  young  pigeons  in  a  dovecot :  They  are  then 
*'  nearly  in  the  same  condition  as  their  carcases  after  slaughter,  which  may  certainly 
*<  be  stolen.  But  between  these  extremes,  there  lie  a  great  number  of  more  ambi- 
<*  guous  situations,  such  as  thatof  deer  in  a  park,  rabbits  in  a  warren,  doves  in  a  dove- 
<*  cot,  fish  in  a  stank  or  pond }  and  with  respect  to  these,  we  cannot  pretend  to  say  of 
<<  what  opinion  our  judges  might  have  been,  if  the  legislature  had  not  made  them  the 
**  subject  of  special  provisions ;  which  declare,  that  it  shall  be  theft  to  take  these  things, 
<*  or  even  to  shoot  at  deer,  rabbit,  or  pigeon,  without  the  consent  of  the  owner.  These 
(<  are  the  principal  statutes ;  the  act  1474,  C.  60.  \  1535,  C  13. ;  1587,  C.  59. ;  and 
<<  1579,  C.  84. ;  and  this  last  act  declares,  that  if  not  responsible  for  the  pecuniary 
**  pains,  the  breaker  of  dovecotes,  cunningaires,  or  parks,  may  be  punished  with  death 
<<  for  the  third  offence,  even  by  an  inferior  court.  The  acts  \5'i5^  C.  13.;  and  1555. 
<*  C.  58. ;  extend  the  same  pains  to  the  stealing  of  bee-hives ;  and  this  indeed  seems 
<*  to  be  of  the  nature  of  a  theft  at  common  law."     1.  Hume  80. 
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the  kingdom,  and  cannot  be  divested  of  that  property  but  by  a  iTlTiJL/ 
special  right  vested  in  another.  Though,  therefore,  one  should  seize  ^--^'v^^*^ 
the  natural  possession  of  a  land-estate,  and  continue  in  it  for  a 
hundred  years  together ;  yet,  if  he  cannot  prove  his  property  by 
titles  in  writing,  and  if  he  is  not  infeft  upon  these  titles,  his  posses- 
sion does  not  create  even  a  presumptive  title  to  the  property,  ac- 
cording to  the  feudal  rule,  Nvlla  sctsina^  nulla  terra  ;  but  the  estate 
is  held  as  caduciary,  without  a  proprietor,  and  may  be  claimed  by 
the  crown.  As  this  bore  hard  upon  those  who  held  their  lands  im- 
mediately of  the  crown,  and  had  lost  their  title-deeds  by  the  cala- 
mity of  war,  or  other  misfortune,  our  ancient  law  allowed  such 
freeholders  to  cognosce  themselves  heritable  possessors  of  the  lands 
by  an  inquest ;  and  if  by  the  verdict  they  were  declared  such,  a 
charter  was  directed  to  pass  under  the  great  seal  in  their  favour, 
St.  B.  2.  Tit.  3.  §  13.  But  the  only  remedy  provided  in  such  case, 
by  our  present  practice,  is  an  action  of  proving  the  tenor  of  the 
lost  deeds, 

12.  The  above  rule  for  the  crown  is  also  received,  Stf/y,  in  that  This  rule  hoId« 
sort  of  moveable  subjects  which  are  presumed  to  have  once  had  a  in  some  move- 
proprietor  who  is  now  unknown.     Hence,  by  our  law,  treasures  hid  ^"  ^^^^ 

under  ground  belong  neither  to  the  finder,  nor  to  the  owner  of 
the  ground,  as  thev  did  by  the  Roman,  ^  39.  Inst.  De  rer.  div.,  but 
to  the  King  as  escheat,  Q.  Att.  C.  48.  §  5  *•  In  the  case  of  strayed 
or  waif  cattle,  the  owner  loses  not  his  proporty  in  them  immediate- 
ly upon  their  straying ;  and  therefore  he  who  has  laid  hold  on 
them  is  held  as  a  thief,  if  he  neglect  to  acquaint  the  sheriff  within 
a  short  time,  (seven  days  according  to  Craig,  Lib.  1.  Dieg.  16. 
§  43.),  that  he  may  cause  proclaim  them  at  the  market^cross  of  the 
county-*town,  and  at  the  parish-church  where  they  were  found,  Q« 
Att.  C.  48.  §  14.  But  if  the  true  owner  shall  fail  to  appear,  and 
claim  the  property  of  them,  within  a  year  after  such  notice,  they 
are  considered  as  res  nvUiw ;  and  conseauently  belong  either  to  the 
King,  or  his  donatary.  The  sheriff  is  tlie  King's  donatary  to  waif 
goods,  in  consequence  of  his  grant  of  sheriffship,  unless  the  goods 
have  been  found  in  a  special  jurisdiction,  {ex.  gr.  of  regality,  while 
these  subsisted),  or  within  the  property  of  such  as  have  an  express 
right  to  strays  in  their  charter.  It  is  usually  affirmed  by  writers, 
in  general  terms,  that  the  crown  may,  in  virtue  of  this  right  of  es- 
cheat, appropriate  to  itself  strays  of  whatever  kind,  a  year  after  the 
above  notice  given  to  the  sheriff;  But  the  English  law  has  distin- 
guished in  this  question  between  strayed  animals  and  inanimate 
strays.  The  first  sort  is  lost  to  the  owners  immediately  after  the 
year,  because  it  cannot  be  preserved  without  trouble  ana  expence  j 
but  if  the  £hing  lost  be  inanimate,  and  so  may  be  kept  from  perish- 
ing, with  little  or  no  inconveniency  to  the  possessor,  the  property 
continues,  by  that  law,  with  the  owner,  during  all  the  years  of  pre- 
scription. And  this  distinction  might  perhaps  be  received  by  our 
judges,  not  barely  from  its  equity,  see  Bank.  B.\.  7*.  8.  §  4.,  but 

VOL.  I.  3  L  because 

*  Unless  the  property  of  the  treasure  can  be  proved.  Of  this  an  instance  is  record- 
ed by  Lord  Fountainhall.  In  a  competition  between  the  proprietor  oS  a  house  where 
some  coined  money  had  been  found»  and  the  executors  of  the  last  possessor,  the  Courts 
considering  that  a  treasure  is  vetus  pecunue  deposition  ctgus  memoria  non  extat^  but  that 
here  the  coin  was  recent^  and  has  been  the  poor  woman's  pose  who  died  there,  pre« 
ferrcd  her  executors,  Dec.  29.  1696,  degham^  Dict.  p.  1S52S.  Craig  takes  notice 
of  a  similar  case :  **  Quidam  Cor,  frater  dementis  Cor,  civis  spectati,  in  publica  pes- 
•<  lis  calamitate,  cum  pecuniam  abscondissel^  earn  executores  ^ua  Tindicarunt.'*  LU).  I. 
ZHeg.  16.  §  40. 
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because  the  above-mentioned  quotation  from  the  Q.  Att.^  inferring 
the  loss  of  the  property  from  a  year*8  silence  of  the  proprietor, 
speaks  of  no*  lost  goods  but  waif  cattle,  and  therefore  ought  not  to 
be  extended  to  a  quite  different  sort  of  waifs,  where  there  is  not  the 
^ame  reason  for  applying  it.  Besides,  frequent  instances  occur, 
where  the  owners  of  lost  plate,  or  jewels,  have  reclaimed  them  from 
4he  finder,  and  even  from  the  bona  Jide  possessor,  long  after  the 
year,  without  challenge  from  the  King  or  his  donatary  *  *. 

13«  It  is  plainly  enough  assumed  for  our  law,  St  Aiex.  IL  C  25. 
§  L,  that,  in  the  general  case,  wrecks  belonged  to  the  sovereign, 
from  the  time  of  the  shipwreck,  without  any  right  in  the  former 
owner  to  recover  them,  though  they  should  be  reclaimed  imme- 
diately :  For  it  was  provided  by  that  statute,  that  in  the  special 
case  where  any  living  creature  in  the  ship,  man  or  beast,  escaped 
alive,  the  goods  should  not  be  accounted  wreck,  but  were  to  be  pre- 
served by  the  sheriff,  for  the  behoof  of  those  who  should  within  a 
year  after  prove  their  property  in  them  f  :  and  even  in  this  most 
favourable  view  for  the  owners,  where  the  wreck  was  not  total, 
these  goods  became  by  the  statute  escheat  to  the  crown  irrecover- 
ably, if  they  were  not  reclaimed  by  the  owners  within  that  short 
period  of  time.     This  law,  however  barbarous  and  inhuman,  was 
generally  received  over  Europe  in  the  eleventh  and  twelfth  cen- 
turies, though  it  has  been  softened  in  most  countries  by  later  edicts 
and  constitutions:    Particularly,  this  right  was  given  up  by  our 
sovereigns,  in  wredcs  belonging  to  foreigners,  if  they  were  sub- 
jects of  a  kingdom  or  state  where  the  liEe  indulgence  was  shewn 
when  our  ships  were  wrecked  upon  their  coasts,  1429,  C.  124  X* 
Mackenzie  remarks,  upon  this  last-cited  act,  that  by  the  usage  ob- 
served in  his  time  in  our  admiralty-courts,  wredc  goods,  even 
where  no  creature  had  been  found  alive  in  the  ship,  were  not  claim- 
ed as  escheat^  but  secured  for  the  owners,  if  they  should  insist  for 
the  recovery  of  them  within  a  year,  upon  payment  of  a  just  salvage 
to  the  admiral,  who,  by  his  grant  of  admiralty,  was  held  to  be  the 
King's  donatary  to  wrecks,  where  no  special  right  appeared  in  an- 
other.    Nay,  Bankton,  B.  \.  T.  S.  ^  6.,  mentions  a  decision,  Feb. 
17.  1725,  Monteir^  (Dict.  p.  16796),  by  which  the  question  was 
given  judicially^  in  the  case  of  such  total  wreck,  for  the  owners  of 
the  cargo,  even  after  a  year  \ 

14. 


•  Lord  Stair  says,  «  Things  lost,  (of  which  see  the  rule  for  IsraeU  Deut.  22.  1-4.) 
*<  may  be  possest  without  delinquence.  In  these,  our  custom  agrees  with -the  Eonum 
<*  ]aw,  and  other  nations,  (except  in  the  matter  of  waith  and  wrack  goods),  that  such 

cannot  be 


f  See  a  case  where  an  ox  having  escaped  alive  from  the  stranded  vessel,  the  Court 
found  there  was  no  wreck;  Durie^  Dec.  12.  1622,  Hamilton,  Dicx.  p.  16791. 

t  This  rule  was  acted  upon,  SHair^  January  20.  1674,  Jacobson,  Dicr.  p.  16792. 
For  the  punishment  annexed  to  the  crime  of  plundering  stranded  vessels,  vide  infra^ 
B.  i.  Tit.  ♦•  f  65. 


^  The  crown  has  no  claim  to  goods  lodged  in  a  public  warehouse,  though  they  have 
lain  there  twelve  years  unclaimed,  and  the  owner  is  unknown  \  Sands,  Q2d  May 
1810,  Fac.  CoU. 

« 

^  <<  In  the  advancement  of  policy  and  civilization,  the  iniquity  of  the  old  law  of 
"  wrecks  has  been  gradually  done  away/' — <<  The  custom  of  modem  times  sustains 
^  the  claim  of  the  owners  of  any  country,  and  after  the  lapse  of  year  and  day,  and 
'*  though  no  living  thing  be  found  on  board ;"  1.  Hume,  480, 481. 

Under  the  act  12.  Anne,  stat.  2.  cap.  IS.,  (which  to  this  effect  has  bem  feund  to 

extend 
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14.  Property  may  be  acquiredf  not  only  by  occupancy,  but  ac- 
cession ;  by  which,  in  two  things  which  have  an  intimate  connec- 
tion with  or  dependence  upon  one  another,  the  property  of  the 
principal  thing  draws  after  it  that  of  its  accessory ;  for  whatever  pro- 
ceeds or  arises  from  what  is  mine,  is  also  mine,  as  being  part  of  my 
property.  Accession  is  either  natural  or  artificial.  The fxtus  of  cattle, 
as  foals,  calves,  ^.  are  an  accessory  of  the  mother,  according  to  the 
rule.  Partus  sequitur  ventrem ;  and  therefore  belongs  to  him  who 
owns  the  mother,  by  natural  accession,  §  19.  Inst,  de  rer.  div. 
Trees,  shrubs,  and  all  fruits  whatever,  which  spring  from  the  earth, 
belong  to  the  owner  of  the  field  which  produced  diem.  But  after 
the  trees  are  cut  down,  or  the  fruits  reaped,  the  owner  holds  them 
no  longer  as  accessories  of  the  field  from  which  they  are  disjoined, 
but  as  separate  subjects ;  and  therefore,  if  he  shall,  after  that  pe- 
riod, sell  the  field,  those  trees  or  firuits  which  are  thus  disunited 
from  the  ground,  continue  his  own.  Nay,  a  certain  sort,  even  of 
the  Jrucitis  pendenteSy  which  are  not  yet  separated  from  the  subject 
which  produced  them,  neither  pass  upon  the  death  of  the  proprietor 
to  his  heir,  nor  upon  a  sale  of  lands  to  the  purchaser,  as  to  which, 
vid.  infr.  T.  2.  §  4.  and  2\  6.  §  1 1.  In  the  same  manner,  the  in- 
sensible addition  which  grounds  lying  on  the  banks  of  a  river  re- 
ceive by  what  the  water  washes  gradually  from  other  grounds, 
(styled  by  the  Romans  cUluvio)^  accrues  by  natural  accession  to  the 
owner  of  the  land  which  receives  the  addition,  §  20.  ibid.  But  if 
a  part  of  one  man's  ground  shall,  by  a  sudden  inundation  or  tor- 
rent, be  carried  oft;  and  joined  to  lands  belonging  to  a  different 
proprietor,  (which  is  called  avuJsio)^  the  property  of  that  separated 
part  continues,  notwithstanding  its  being  joined  to  another  per- 
son's field,  to  be  the  property  of  the  former  owner,  §  21.  ibid. ;  be- 
cause what  is  added  to  a  field  by  an  imperceptible  accretion, 
cannot  be  distinguished  from  the  ground  itself  to  which  it  was 
joined,  in  order  to  its  being  restored  to  the  former  proprietor ;  and 
it  may  perhaps  have  been  brought  fi'om  another  place  than  the  ad- 
jacent ground ;  whereas  one  can  easily  distinguisn,  in  the  sudden 
alterations  occasioned  by  a  flood  of  water,  what  ground  formerly 
belonged  to  each  proprietor. 

15.  The  ways  of  acquiring  property  by  industrial  or  artificial 
accession  are  various.  Trees  planted  in  one's  ground,  though  not 
by  the  proprietor,  are  deemed  an  accessory  of  the  ground  in  which 
they  were  planted,  after  they  have  taken  root  in,  and  drawn  nourish- 
ment fi*om  it;  and  so  belong,  as  an  accessory  of  the  ground,  to 
the  owner  of  it.  By  the  same  rule,  if  one  shall,  even  witn  his  own 
materials,  build  an  house  on  my  ground,  the  house  is  mine,  be- 
cause the  ground  is  mine  on  which  it  is  built,  and  the  builder  can- 
not so  much  as  sue  upon  an  action  to  have  the  materials  separated 
from  the  ground,  that  they  may  be  restored  to  himself;  lor  pu- 
blic policy  will  not  suffer  buildings  once  finished  to  be  pulled 

down, 

extend  to  Scotland,  Commissioners  of  CustomSySfcUth  May  IBIO,  Fac.  Coll,)  the  oiBcers 
of  excise  and  customs  have,  for  behoof  of  the  owners,  the  right  of  custody  of  ^*  ali  ves- 
*'  sels,  goods  and  merchandise  on  board  of  vessels  stranded  or  cast  on  shore  without 
**  any  person  being  on  board.'^  But  they  have  no  right  to  interfere  with  one  holding 
the  appointment  of  Vice-Admiral  from  the  Crown,  in  regard  to  the  custody  of 
*^  wrecked  goods  properly  so  called,  goods  passing  under  the  appellation  of  jetsam, 
^  flotsam  and  lagan  ;'*  Commissioners  of  Customs^  i^c,  2d  Dec.  1812,  Fac.  ColL  The 
Vice* Admiral,  (and  the  principle  of  the  decision  extends,  of  course,  to  the  officers  of  ex- 
cise and  customs,)  has  no  power  to  interfere  with  the  management  of  goods  saved  from 
stranded  vessels,  where  the  masters  or  owners  have  themselves  given  sufficient  autho* 
rity  for  taking  charge  of  them;  and  damages  .were  accordingly  awarded  in  a  case  of 
jiuch  interference;  Connertf^  1st  Feb.  1805,  JFbrc.  ColL  Diet,  v.  Jurisdiction,  App. 
No.  14- 
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Book  IL         dovvn  '^     This  rule  of  accession  is  so  strong,  that  though  I  should 
'  -^^  ^  ^"^  '     build  an  house  on  my  own  property,  with  materials  which  I  knew 

to  belong  to  another,  the  house,  and  consequently  all  t^e  materials 
of  which  it  consists,  are  mine,  notwithstanding  my  malajida. 
What  recompence  may  in  such  cases  be  claimed  by  the  bona  fide 
builder,  or  the  owner  of  the  materials,  from  the  proprietor  of  the 
ground,  shall  be  explained  infr.  JB.  3.  T.  I.  §  11.  The  Komans 
excepted  from  this  rule  of  accession  the  case  of  paintings  drawn 
upon  another  man*s  board  or  canvas :  For  these  belonged,  by  their 
law,  not  to  the  owner  of  the  board  on  which  they  were  drawn,  but 
to  the  painter.  This  exception  is,  by  §  34.  Imt.  h.  Ly  said  to  be 
made  in  consideration  of  the  excellency  of  the  art :  But  it  appears 
rather  to  arise  from  the  change  which  the  board  or  canvas  undar- 
goes  by  the  work  and  skill  of  the  artist ;  for  it  becomes  thereby  a 
new  species  :  And  therefore  it  would  have  perhaps  been  as  proper 
to  consider  the  case  both  of  paintings  and  writings  under  the  head 
of  specification,  which  is  to  be  handled  immediately  ;  for  a  piece 
of  canvas,  paper  or  parchment,  afler  it  is  painted  or  written  upon^  is 
no  longer  looked  upon  as  so  much  canvas  or  paper,  but  as  a  pic- 
ture, a  bond,  or  a  dQsposition.  ' 
By  specification.        16.  Under  accession  may  be  included  specification,  by  which  is 

understood  a  person's  making  a  new  species  or  subjedt,  from  ma- 
terials belonging  to  another.  And  it  is  governed  by  this  rule.  That 
where  the  new  species  can  be  again  reduced  to  the  mass  or  matter 
of  which  it  was  made,  the  law  considers  the  former  subject  as  still 
existing :  Wherefore  the  new  species  continues  to  belong  to  the 
proprietor  of  that  former  subject,  which  still  exists,  though  under 
another  form  ;  as  in  the  case  of  plate  made  of  bullion.  But  where 
the  new  species  cannot  be  so  reduced,  there  is  no  room  for  that 
fictio  juris ;  as  in  wine,  which,  because  it  cannot  be  again  turned 
into  the  grapes  of  which  it  was  made,  becomes  the  property,  not 
of  the  owner  of  the  grapes,  but  of  the  maker  of  the  wine,  §  25.  Iwt. 
ibid.  This  manner  of  acquiring  is  not  admitted,  where  the  new 
species  made  by  one  person  is  united  to,  and  so  made  part  of  an 
immoveable  subject  belonging  to  another.  Hence,  as  hath  been 
taught  in  the  preceding  section,  an  house  built  upon  another  man's 
property  does  not  become  the  property  of  the  builder,  or  of  tha 
owner  of  the  materials,  by  specification,  but  belongs  to  the  pro- 
prietor of  tlie  house  "  by  proper  accession ;  and  in  like  manner,  a 
picture  drawn  upon  the  ceiling  or  wall  of  an  house,  belongs  not  to 
the  painter,  but  to  the  owner  of  the  house  *. 

16. 

*  A  particular  species  of  property  has  been  created^  (at  least  confirmed,  and  guarded 
by  certain  forfeitures  and  penalties  against  its  infraction),  by  stat.  S.  Ann.  C  19.^  which 
provides,  that,  from  and  after  April  10.  1710,  the  authors  of  all  books  already  printed, 
or  their  assignees,  shall  have  the  sole  right  and  lilj^rty  of  printing  the  same,  for  21 
years  from  the  said  10th  April,  and  no  longer ;  that  the  author  of  any  book,  to  be 
printed  and  published  thereafter,  and  his  assignee,  shall  have  the  sole  liberty  of  printing 
and  reprinting  it,  for  14  years,  to  commence  from  the  day  of  the  first  publishing,  and 
no  longer;  and  that  after  the  expiration  of  the  said  term  of  14  years,  the  sole  right  of 
printing  or  disposing  of  copies  shall  return  to  the  authors  thereof,  if  they  are  then  living, 
for  another  term  of  14  years  '^.  It  has  been  found,  though  the  statute  does  not  bear, 
that  this  reversionary  interest  is,  like  the  other,  assignable,  either  by  the  author  himself; 

Fac. 

'^  See  M'Nair,  ISth  May  1802,  Fac.  Coll.  Dict.  p.  12SS2 ;  Laird^  \OthFeh.  1807, 
KM.  DicT.  V.  LiFERENTER,  App.  NO.  S;  noticed  more  particularly  mfr.  B.  S.i.h 
5  10,  11. 

' '  Such  is  the  reading  of  all  the  former  editions ;  and  it  was  therefore  thought  im- 
proper to  correct  it  but  by  a  note.  The  mistake,  however,  is  obvious :— the  house  be- 
longs to  "  the  proprietor  of  the  groundJ^ 

'^  By  Stat.  54.  Geo.  III.  c.  156.  instead  of  two  terms  of  14  years,  the  right  is  ex- 
tended to  2S  years  absolute,  and  to  the  end  of  the  author's  life.  This  statute  extends 
the  privilege  to  authors  of  books  published  before  its  date. 


Of  the  Division  of  Rights,  &c. 


229 


17.  G>inmixtion  and  confusion  frequently  fall  under  the  descrip- 
tion  of  specification,  and  are  also  ways  by  which  property  may  be 
acquired.     Commixiio^  when  taken  in  a  large  sense,  includes  the 

mixture 

Fac,  ColL  Jvbf  17. 1787s  CadeU^  S^c.  Dicr.  p.  8S10,  or  by  bis  representatives ;  Fac 
Coll.  July  27.  1775,  Dodsley  contra  Macfarquhar^  Dicr,  p.  8308  }  and  v.  Literary 
Pbopbrty,  App,  No,  1  '*. 

The  penalties  enacted  by  this  statute  against  prindngi  reprinting,  or  importing  such 
books,  without  the  written  consent  of  the  proprietor,  or.  without  such  consent,  selling, 
publishing  or  exposing  to  sale,  copies  known  to  be  surreptitious,  are,  1.  Forfeiture  of  the 
spurious  books  and  sheets  to  the  proprietors ;  2.  Apenalty  of  one  penny  for  every  sheet 
found  in  the  off^der's  custody,  either  pruitedy  or  printing,  published,  or  exposed  to 
gal%  cpatrary  to  law ;  one-half  of  the  penalty  being  payable  to  the  Sovereigif,  and  the 
other  to  any  one  who  will  sue  for  it.  The  statute  is  extended  to  all  parts  of  the  United 
Kingdoms  of  Great  Britain  and  Ireland,  and  of  the  British  dominions  in  Europe,  by 
41.  ueo.  III.  C.  107.  (July  2.  I8I0),  which  increases  the  penalty  to  threepence  per 
sheet,  and  superadds  a  claim  of  damafi;es  against  transgressors. 

No  book  can  have  the  protection  of  the  statute^  unless  the  title  to  the  CQpy,  or  such 
book  or  books  hereafter  published,  shall,  before  publication,  be  entered  in  the  re^ster- 
book  of  the  Company  of  Stationers^  as  directed  by  this  act,  amended  by  stat.  15. 
Geo.  III.  C  53. ;  and  if  the  clerk  of  the  company  neglect  or  refuse  to  make,  or  to 
certify  such  entry  when  required,  the  proprietor  may  secure  his  properQr  by  advertise* 
ment  in  the  Gazette. 

The  four  Scotch  universities,  the  two  English  universities,  and  the  Colleges  of  Eton, 
Westminster,  and  Winchester,  are  enabled  to  hold  in  perpetuity  their  copy-right  in 
books  given  or  bequeathed  to  these  universities  and  colleges,  for  the  advancement  of 
useful  learning  and  other  purposes  of  education,  by  the  above  stat  1 5.  Geo*  III. 
C  52. ;  and  this  right  is  secured  by  the  same  forfeitures  and  penalties,  as  that  of  an-  ' 
thors  by.  the  act  of  Queen  Anne.  A  similar  privilege  is  granted  to  the  Trinity  Col- 
lege of  Dublin,  by  the  above  stat.  4).  Geo.  III.  C  107. 

The  question  has  been  much  agitated,  b^th  in  Scotland  and  England,  whether  the 
exclusive  privilege  of  an  author  to  print  acd  publish  his  work)  commonly  called  his  ' 
copy  rights  vests  in  him  by  common  law,  or  is  merely  the  creature  of  positive  statute, 
and  entitled  to  legal  protection  only  when  the  requisites  of  the  act  have  oeen  observed  ?^ 
The  Court  of  King's  Bench,  on  April  20.  1769,  in  the  case  oi  Miller  versus  Taylor^ 
respecting  the  copy-right  of  <*  Thomson^s  Seasons,'*  after  a  most  ample  and  deliberate 
(li:»cussion,  gave  judgment  in  favour  of  the  common  law  right.  Vide  Burraafs  Report^ 
vol.  iv.  p.  2303.  The  trial  has  also  been  published  separately.  To  the  same  ^ct, 
the  Court  of  Chancery  in  Endand  decreed,  Nov.  16.  1772,  in  the  case,  Beckett  ^c. 
versus  Donaldsons  i  but  the  House  of  Lords,  on  Feb.  22.  1774,  reversed  this  decree, 
(the  Judges  to  whom  the  legal  question  was  proposed,  being  divided,  six  to  five). 
Vide  Bur.  iv.  p.  2408.  The  general  pomt  was  afterwards  tried  in  the  Court  of  Ses- 
sion, respecting  the  property  o£**  Stackhouse's  History  of  the  Bible.''  Upon  advising 
most  able  informations,  and  a  hearing  in  presence,  which  lasted  four  days,  the  Court 
decided  almost  unanimously  against  the  common  law  right,  July  28.  1773,  Hinton^ 
contra  Donaldson^  4^.  Dict.  p.  8S07,  from  Folio.  Diet  v.  iii.  edit  1797,  p.  588.    See 


TiTLE  I. 


By  conlmixtion 
and  confusion. 


'^  Though  diere  be  no  doubt  that  the  law  is  as  here  stated,  it  is  right  to  remark, 
that  the  case  of  Dodsley  did  not  involve  any  question  as  to  the  author's  «<  rever- 
^<  sionary  interest"  during  the  second  term  of  14  years.  The  objection  urged  against  the 
representatives  was,  **  that  the  exclusive  right  ^iven  by  the  statute  was  merely  personal 
''  to  authors,  and  to  those  to  whom  they,  during  their  lives,  might  assign  their  copy- 
*<  right;" — and  therefore,  that  in  the  case  of  a  work  left  by  the  author  m  manuscript, 
without  an  assignment  of  the  copy-right,  the  benefit  of  the  statute  could  not  descend 
to  his  representatives  in  the  mere  course  of  legal  succession.  The  Court  decided  that  the 
statute  was  entitled  to  a  more  liberal  construction. — Another  point  occurred  in  the  above 
case, — whether  a  person  had  such  a  property  in  letters  addressed  to  him,  as  entitled 
him  to  publish  them,  or  to  be  protected  under  the  statute,  if  he  did  publish.  It  was 
held,  that  with  the  consent  of  the  writer's  representatives  he  was  entitled  to  publish, 
and  that  the  property  thus  acquired  must  be  protected.  Where  such  consent  is  not 
obtained  from  the  writer,  or,  in  case  of  his  death,  from  his  representatives,  it  would  seem 
that  **  sending  a  letter  transferred  thcLpaper  on  which  it  was  written,  and  every  use  of 
^'  the  contents,  except  the  liberty  and  property  of  publishing/*  See  Hardwieke  in 
Pope  V*  Cttrllf  2.  Atk.  S4?2.  Accordingly,  in  a  recent  case,  it  was  held,  as  to  the  publi- 
cation of  certain  letters  of  Burns  the  F^et,  **  that  the  communication  in  letters  is  al- 
*<  ways  made  under  the  implied  confidence  that  they  shall  not  be  published,  without 
*  *  the  consent  of  the  writer,  and  that  the  representatives  of  Burns  had  a  sufiBcient  in- 
**  terest,  for  the  vindication  of  his  literary  character,  to  restrain  thb  publication  ;'^  Ca- 
dell  and  Davies,  Ist  June  1804,  Fac.  Coll.  Dicr.  zk  Literary  Propertt,  App.  No.  4. 
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mixture  of  all  substances,  of  whatever  kind  they  may  be ;  but,  in  a 
strict  acceptation,  it  is  confined  to  the  mixture  of  solids.  Cwfuno 
is  never  made  use  of  but  to  express  the  mixture  of  liquids  or 
fluids.  When  by  the  mixing  together  of  two  or  more  substances 
of  different  kinds,  belonging  to  different  proprietors,  a  new  species 
is  formed,  which  cannot  be  again  brought  back  to  the  first  condi- 
tion of  those  substances  ;  the  mixer,  whether  he  be  one  of  the  pro- 
prietors, or  a  third  party,  must,  as  the  maker  of  the  new  species, 
become  the  sole  proprietor  of  the  subjects  mixed,  according  to  the 
riile  of  specification,  explained  last  section,  L.  5.  §  h  De  ret  vind. 
Where  substances  of  the  same  kind  belonging  to  different  owners, 

suffer 

a  case  decided  on  the  very  same  principle,  JRfm.  Dee.  v.  ii.  IJO*  92. ;  D.  Fale.  v.  i. 
No.  S56. ;  and  KiH.  voce  Books,  Midwiitter^  June  7.  1748,  DiCT.  p.  8295.  See  an- 
other report  of  this  case,  Elcuies,  v.  Literary  Property,  No. -2.  and  S  *^ 

In  order  to  incur  the  penalties  and  forfeitures  of  the  statute,  it  is  by  no  means  ne- 
cessary that  the  spurious  work  contain  a  complete  tx>py  of  the  original.  But  what 
degree  of  plagiarism  shall  be  held  as  a  violation  of  the  author's  copy-right  ?  must  be 
a  question  of  circumstances.  See  Fac.  CoU,  Dec.  21.  1776,  Taylart  8fc,  g  DiCT.  p^  8S08. 
V.  Literary  Properit,  App.  NO.  2  ;  Pac.  CM.  June  25.  1785,  Murray ^J^e,  Dicr. 
p.  8309.  Ibid.  May  22.  1790,  Kin^s  Printer^  Dicr.  p.  8316  '^ 

By  statute  12.  Geo^  II.  C.  S6.  §  2.  it  is  forbidden  to  Import  and  expose  to  sale  in 
this  country  any  books  originally  printed  and  published  here,  and  afterwards  reprinted 
abroad,  under  the  forfeiture  of  the  books,  with  a  penalty  of  L.  5,  and  double  the  value 
of  the  books  imported,  to  be  recovered  with  costs.  Stat  84.  Geo.  III.  C.  20.  $  57. 
raises  the.  penalty  to  L.10.  These  laws  are  extended  to  Ireland  by  the  above  act,  41. 
Geo.  III.  c,  107,  §  7.  All  of  them  contain  the  exception  of  books  not  printed  or  re» 
printed  here  within  twenty  years  next  before  the  importation,  and  books  reprinted  a- 
broad,  and  inserted  among  other  books  or  tfacts  to  be  sold  therewith,  in  any  collection 
of  which  the  greater  part  has  been  first  composed  or  written  abroad. 

In  an  action  brought  for  the  penalties  and  forfeitures  of  the  statute,  12.  Geo.  If^ 
and  for  damages,  the  Court  found,  that  the  claim  for  the  penalties  was  limited  to  two 
years  by  an  English  statute,  (81.  Eli^.)  '^,  but  that  the  defenders  were  bound  to  discover 
upon  oath  the  extent  of  the  profits  of  the  books  reprinted  abroad,  and  imported  and 
sold  by  them,  Falc.  v.i.  NO,  153.  Booksellers  of  London^  Jan.  18.  1747,  Dicr.  p.  1 1 144^. 

The  property  of  prints  and  engravings  is  secured  to  the  inventors  by  similar  laws. 
See  Stat.  8.  Geo.  II.  c.  13.  s  7.  Geo.  ill.  c.  88.;  and  17.  Geo.  III.  c.  57.  And  the 
makers  of  new  models  and  casts  of  busts,  &c.  are  in  like  manner  vested  with  the  sole 
right  and  property  thereof,  by  88.  Geo.  HI.  e.  71.  June  21.  1798. 

*^  In  these  cases  of  Hinton  and  Midwinter^  the  Court  held,  that  literary  property 
having  no  existence  at  common  law,  but  being  altogether  the  creature  of  statute,  and 
therefore  only  to  be  sustained  where  the  requisites  of  the  statute  had  been  complied 
with,  there  was  no  property  in  works  not  regularly  entered  at  Stationers  HalL  A 
similar  decision  was  again  pronounced ;  CadeU  and  DavieSf  ^c.  18M  Dec.  1804,  JSic. 
Coll.  DicT.  V.  Literary  Property,  NO.  5. ;  but  it  was  reversed  on  appeal,  and  the 
point  now  stands  settled  by  the  judgment  of  the  House  of  Lords,  thus :  •<  That  al- 
^  though,  by  the  act  of  the  8th  Anne,  entitled.  An  act  for  the  encouragement  of 
**  learning,  by  vesting  the  copies  of  printed  books  in  the  authors  or  purchasers  of 
^<  such  copies,  during  the  terms  therein  mentioned,  no  person  printing  or  reprinting 
**  any  book  without  consent,  as  in  the  said  act  is  mentioned,  is  liable  to  any  of  the 
<<  penalties  or  forfeiiures  thereby  enacted,  unless  the  title  to  the  copy  of  such  book 
«<  shall,  before  publication,  be  entered  in  the  register-book  of  the  company  of  Sta- 
<<  tioners,  as  by  the  said  act  is  described ;  yet  that  tne  person  to  whom  the  sole  liberty  of 
'«  printing  books  is  thereby  given  for  the  term  or  terms  therein  mentioned,  have,  by 
<<  the  said  statute,  a  right  vested  in  them,  entitling  them  to  maintain  a  suit  for  dama- 
<f  ges,  in  case  of  violation  of  such  right,  and  also  entitling  them  to  maintain  a  suit  in  or* 
«  der  to  prevent  the  violation  thereof,  by  interdict^  for  term  or  terms,  of  which  the  sta- 
*'  tute  hath  given  them  such  sole  liberty,  although  there  shall  not  have  been  such  en- 
"  try  made  before  the  publication  as  aforesaid »"  Jaum.  Dam.  Proc.  I6th  July  1811. 
See  a  similar  judgment  in  the  English  case,  Peckford  v.  Hoody  7.  T.  R.  620.  Even 
before  the  law  was  thus  settled,  our  courts  had  found  an  authmv  who  had  entered  his 
book  at  Stationers  Hall,  entitled  to  bring  an  action  at  any  time  within  the  statutory 
period,  declaring  his  exclusive  right  of  property,  and  containing  prohibitory  conclu- 
sions, though  the  demand  for  penalties  had  been  cut  off  by  the  short  limitations  of  the 
atatute ;  Clark^  29th  Feb.  1804,  Fac.  ColL  Dicr.  v.  Literary  Property,  App.  NO.  3. 

'^  A  fair  and  bonajide  abridgment  of  any  book  is  considered  as  a  new  work  \  and 
however  it  may  injure  the  sale  of  the  original,  yet  it  is  not  deemed  in  law  to  be  a  pi« 
racy,  or  violation  of  the  author's  copy-right ;  1  Dro.  C  R*  A5\\  2  Atk.  14!, 

^5  Vid.  post.  B.  iv.  t.  4.  5  ult. 
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suffex  a  mixture,  the  mixer  can  have  no  right  by  specification  ;  be- 
cause the  species  continues  after  commixtion  what  it  was  before. 
Different  rules  must  be  therefore  observed  as  to  this  sort,  accord- 
ing as  the  mixture  is  either  casual  or  made  with  the  consent  of 
the  owners.  Where  similar  substances  are  casually  mixed,  and 
consist  of  fluids,  which  cannot  be  again  separated,  ex.  gr.  two 
hogsheads  of  wine,  the  whole  becomes  the  common  property  of 
the  former  owners ;  because  the  different  particles  of  tlie  subjects 
mixed  are  by  the  mixture  so  confounded  with  one  another,  that 
they  can  no  longer  be  distinguished ;  but  in  the  casual  mixture  of 
sudi  solids  as  a£nit  of  an  actual  separation,  by  which  every  one  of 
the  subjects  mixed  may  be  restored  to  the  former  proprietors,  ex. 
gr.  in  the  case  of  two  nocks  of  sheep,  the  property  continues  dis- 
tinct after  the  commixtion.  This  last  rule  was,  with  too  great  sub- 
tilty,  extended^  by  the  Roman  law,  to  the  casual  commixtion  of 
all  solids,  even  where  a  separation  was  truly  impracticable,  ex.  gr. 
to  the  mixture  of  two  parcels  of  wheat,  on  pretence  that  each  grain 
or  particle  retained  its  own  form,  notwithstanding  the  commixtion, 
§  28.  Inst.  De  rer.  div.  But  our  law  would  probably  reject  an  ex- 
tension which  hath  no  solid  or  real  foundation  in  reason.  Where 
the  commixtion  or  conftision  is  made  with  the  consent  of  the  pro- 
prietors, such  consent  of  itself  makes  the  whole  a  common  proper- 
ty, according  to  the  shares  that  each  owner  had  formerly  in  the  se- 
veral subjects,  whether  the  subjects  mixed  do  or  do  not  admit 
a  separation,  or  whether  a  new  species  is,  or  is  not  formed  by  the 
commixtion,  d.  §  28.  The  common  property  arising  from  com- 
mixtion is  an  undivided  right :  What  formerly  belonged  to  each 
of  the  different  proprietors,  becomes,  by  the  act  of  mixing,  the 
joint  property  of  them  all  pro  indiviso^  according  to  the  proportions 
above  mentioned :  But  none  of  them  can  claim  a  separate  proper- 
ty in  any  one  part  of  the  subjects,  because  neither  of  them  hath 
right  to  the  part  belonging  to  the  other,  which  is  mixed  with  their 
own.  This  common  right  still  continues  tiU  the  subjects  be  di- 
vided, either  with  the  consent  of  the  proprietors,  or  in  consequence 
of  a  judicial  sentence.  And  if  the  subjects  mixed  have  been  of 
different  Qualities,  ex.  gr.  a  high-priced  wine  and  a  lower,  the 
owner  of  the  hi^h-priced  wine  has  a  right  to  demand,  that  a  larger 
share  be  allotted  to  him  by  the  judge  in  the  division,  in  proportion 
to  the  value  of  his  wine  above  uiat  of  the  other  wines  mixed  with 
it,  d.  §  28.      • 

1 8.  The  property  of  such  subjects  as  have  already  had  an  owner, 
is  chiefly  acquired,  or  transferred  from  the  owner  to  another,  by 
tradition ;  which  may  be  defined,  the  "delivery  of  the  possession  cm 
a  subject  by  the  proprietor^  with  an  intention  to  transfer  the  pro- 
perty of  it  to  the  receiver.  Two  things  are  therefore  required  to 
the  conveyance  of  property  in  this  manner :  Firsts  The  intention 
or  consent  of  the  former  owner  to  transfer  it  upon  some  just  or 
proper  title  of  alienation,  as  sale,  gift,  exchange,  ^. ;  2^j^,  The 
actual  delivery  of  it,  in  pursuance  of  that  intention.  The  first  is 
called  the  causch  the  other  the  modus^  transferendi  dominii.  This 
manner  of  acquiring  by  tradition,  is  said  in  the  Roman  law  to  be 
founded  on  natural  equity,  §  40.  Inst.  De  rer.  div. ;  and  without 
doubt,  the  present  will  of  the  owner  properly  expressed,  is  sufficient 
of  itself,  in  the  reason  of  things,  to  convey  the  right  of  a  subject  to 
another,  even  without  the  actual  delivery.  Hence  the  fisk  and 
special  legatees  acquire  property  to  this  day,  by  the  usage  of  Scot- 
land, 
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land,  merely  by  the  proprietor's  forfeiture,  or  a  declaration  of  his 
will,  without  tradition  of  any  kind ;  and  transmissions  of  reversions 
are  perfected,  barely  by  registering  the  transmission  in  the  register 
of  reversions.  But  that  the  will  of  the  owner  to  transfer  may  be 
known  with  the  greater  certainty,  and  that  consequently  property 
may  be  the  better  secured,  the  Romans,  and  other  nations,  have 
reasonably  required,  in  all  cases  which  can  well  admit  of  it,  lite  de- 
livery of  possession  for  completing  the  conveyance :  or  at  least 
some  public  act,  by  which  it  may  appear  that  the  former  proprietor 
has  given  up  his  right :  so  that  he  who  gets  the  last  conveyance 
with  the  first  tradition,  is  preferred  to  the  property,  according  to 
the  rule,  Tradilionilms  et  tmtcapionibuSj  non  nudis  pactis^  tranrferui^ 
tur  rerum  dominia^  L.  20.  d  De  pact. 

1 9.  Tradition  is  made  either  by  the  actual  or  real  delivery  of  the 
subject  itself,  as  in  moveables,  the  ipM  corpora  of  which  are  put  by 
tradition  under  the  power  of  the  acquirer ;  or,  2£%,  by  a  symboli- 
cal delivery,  which  must  of  necessity  be  made  use  of,  where  real 
delivery  is  impracticable.  This  last  is  the  case,^r«/,  of  immoveable 
subjects,  ex.  gr.  lands,  houses,  mills.  Sec.  which,  from  their  fixed  si- 
tuation,  cannot  pass  by  delivery  from  hand  to  hand,  as  moveables ; 
2dlt/y  of  subjects  whidi  consist  injure^  styled  by  the  Romans,  ret 
incorporalesj  ex.  gr.  rights  of  jurisdiction,  of  patronage,  of  fishing, 
Sfc. ;  for  these,  not  being  tangible,  are  incapable  of  proper  de- 
livery. In  all  these  subjects,  which  exclude  proper  delivery, 
the  symbols  used  are  generally  such  as  are  fittest  to  express  the 
delivery  of  the  subject  made  over,  which  shall  be  particularly  treat- 
ed of,  T.  3.  §  36.  Though  moveables  are  capable  of  real  delivery, 
it  is  not  always  necessary  that  the  ipsa  corpora  of  moveables  be  de- 
livered. If,  for  instance,  the  subjects  to  be  conveyed  be  under  lock 
and  key,  the  delivery  of  the  key  to  the  purchaser  is  accounted  a 
legal  tradition  of  all  that  is  contained  in  the  repository ;  at  least 
when  the  question  is  with  him  who  makes  the  tradition,  §  45.  InsL 
De  rer.  div.  Notwithstanding  the  general  rule.  That  property 
cannot  be  acquired  but  by  tradition,  yet  where  the  possession  or 
custody  of  a  subject  hath  been  before  with  the  person  to  whom  the 
projperty  is  to  be  transferred,  «r.  ^r.  if  he  who  had  been  intrusted 
with  the  custody  of  a  thing  should  purchase  it  from  the  owner,  no 
tradition  is  necessary  for  perfecting  the  purchase,  either  real  or 
symbolical,  §  44.  ibid.  It  is  commonly  said,  that  in  such  cases 
there  is  a  Jicta  traditio :  The  depositary  is  supposed  to  redeliver  to 
the  owner  the  thing  deposited,  and  he  again  is  supposed  to  give  it 
back  to  the  purchaser,  upon  tlie  title  of  vendition,  which  is  called 
by  doctors,  Jictio  brevis  manus.  But  the  plain  reason  why  tradition 
is  not  required  in  that  case  is,  because  there  is  no  room  for  it ;  for 
no  subject  can  be  delivered  to  one  who  hath  it  already  in  his  cus- 
tody *. 

20.  If  property  be  so  nearly  connected  with  tradition,  which  is 
the  delivery  of  possession,  it  cannot  be  improper  in  this  place  to 
expkin  the  general  nature  and  effects  of  possession,  froperty 
would  be  but  a  natne,  without  possession ;  for  it  is  by  possession 
alone  that  we  are  put  in  a  capacity  to  enjoy  our  property.  Hie 
word,  in  its  original  acceptation^  denoted  the  settlement  of  colonies 
in  their  particular  seats,  tanquam  sedium  potitio ;  in  which  case,  it 
carried  with  it  the  notion  of  property,  as  it  frequently  does  in  our 
language  at  this  day.     Thus,  men  of  extensive  property  are  said  to 

have 
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Of  the  Division  of  Rights,  &c* 


2S5 


have  great  possessions.  But  possession,  when  made  use  of  in  a 
strict  sense,  is  defined,  the  detention  of  a  subject,  with  an  animus  ov 
design  in  the  detainer  of  holding  it  as  his  own  property.  It  is 
made  up  partly  of  fact,  and  partly  of  right  The  fact  consists 
in  the  detention  of  the  subject  whicn  the  possessor  hath  in  hb  cus- 
tody. The  right  consists  in  the  view  with  which  he  holds  it :  He 
holds  it  in  his  own  name,  as  his  own  property.  In  the  first  acquisi- 
tion of  possession,  actual  detention  is  an  essential  requisite ;  for 
if  a  bare  act  of  the  mind  were  sufiicient,  possession  would  be  too 
vague  and  uncertain,  Z*  3.  §  L  De  adq.  vel  am.  pass.  Yet  deten- 
ticm  is  not  sufficient  by  itself;  the  possessor  must  also  hold  it  as 
his  own  right  D^ositaries,  therefore,  or  stewards,  who  have  the 
custody  or  management  of  a  subject  for  the  use  of  another,  are  not 
proper  possessors,  but  bare  custodiers  or  keepers  of  it  The  de- 
tainer's view  of  holding  it  for  himself  is  in  aubio  to  be  presumed 
from  the  v^act  of  detention ;  but  where  his  holding  the  thing  as 
his  own  infers  a  crime,  the  presumption  fails.  Thus,  one's  detain- 
ing strayed  cattle  is  not  presumeci  to  be  on  his  own  account,  be- 
cause the  law  considers  such  detention  as  theft* 
2L  Detention,  though  it  be  necessary  in  the  first  acquiring  of 

J)ossession,  is  not  precisely  required  for  continuing  it     A  possessor, 
or  instance,  of  a  land-estate,  though  he  should  not  be  always  on 
the  spot,  retains  the  possession  of  that  estate,  as  long  as  his  animus 
continues  of  holding  it  as  his  own,  L.  3.  §  7.  11.  eod.  t. ;  and  this 
iuiimus  is  presumed  to  continue  till  the  contrary  appear,  t.  e.  till 
from  special  circumstances  it  be  evident  that  the  possessor  conti- 
nues no  longer  in  that  intention.    From  that  period  the  possession 
ceaseth ;  ex.  gr.  if  the  possessor  shall  throw  away  his  money,  or 
other  moveable  subjects,  in  a  public  place^  where  they  must  neces- 
sarily be  laid  hold  on  by  others ;  and  much  more  if  he  shall  de- 
liver them  to  another,  upon  the  title  of  sale^  or  other  proper  title  of 
alienation,  ihid.  $  9.     It  is  evident,  that  this  way  of  possessing  solo 
animOi  can  continue  no  longer  than  while  the  real  possession  of  the 
subject  is  void,  or,  in  other  words,  while  it  can  be  reassnmed  by  the 
possessor  at  pleasure :  for  the  moment  it  is  taken  up  by  another, 
in  such  manner  that  the  former  possessor  is  debarred  trom  re-enter- 
ing to  it,  that  former  possessor  loses  his  possession ;  since  it  is  as 
impossible  that  two  persons  can  have,  each  of  them,  the  full  pos- 
session of  the  same  subject  at  the  same  time,  as  that  they  can  have 
the  property  of  it     And  this  holds  though  the  possession  hath 
been  taken  from  die  former  possessor  without  a  legal  warrant,  or 
even  by  unjustifiable  methods,  L.  3.  §  5.  9. ;  L.  15.  eod.  t    Posses- 
sion, where  it  is  not  given  up  totally,  but  only  encroached  upon  by 
contrary  acts  of  possession  used  by  another,  resolves  into  a  partial 
or  promiscuous  possession ;  and  where  it  is  interrupted  by  the  bare 
attempt  of  anotner  to  possess*  without  actual  possession,  it  is  said  to 
be  troubled  or  disquieted,  in  opposition  to  peaceable  possession. 

22.  Possession  is  divided  into  natural  and  civil.  Natural  pos- 
session is  the  holding  of  the  thing  possessed  corporally  or  naturally. 
JMDoveables,  ex.  gr.sxe  possessed  by  holding  them  in  one's  hands,  or 
keeping  them  in  repositories;  lands,  by  cultivating  and  sowing 
1;hem,  and  reaping  the  fruits;  houses  by  inhabiting  them,  &c  Civil 
possession  is  either  the  holding  the  subject  by  a  sole  act  of  the  mind ; 
of  which,  supr.  §  20,  21. ;  or  by  the  hands  of  another  who  holds  it 
in  our  name,  L.  9.  De  adq^  vel  am.  poss.  Thus,  the  owner  of  a 
^hing  lent  or  deposited  possesses  it  by  the  borrower  or  depositary ; 
woL.  u  3  N  the 
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the  proprietor  of  lahds^  by  his  tenant  or  steward ;  he  for  whose 
behoof  a  trust  is  created,  by  his  trustee,  Fac.  Coll.  L  138.  S^.  ♦ 
And  it  is  a  consequent  of  this,  that  where  a  right  of  property  is 
burdened  with  a  servitude,  or  other  inferior  right  in  favour  of  an- 
other, the  two  persons  interested  in  the  subject  may,  in  the  judg- 
ment of  law,  possess  it  upon  their  different  rights  at  the  same 
time ;  as  in  the  case  of  a  pledge,  where  the  proprietor  is  consider- 
ed as  possessing  the  subject,  by  the  creditor  to  whom  it  was  impig- 
norated,  in  so  far  as  is  necessary  for  supporting  his  right  of  pro- 
perty, notwithstanding  which  the  creditor  possesseth  in  his  own 
name  the  right  of  impignoration  or  security  which  he  has  in  it 
The  same  doctrine  holds  in  liferenters,  tacksmen,  and  generally  in 
every  case  where  there  are  inferior  rights  affecting  any  subject  dis- 
tinct from  the  property  of  that  subject 

23.  Possession  may  be  also-  divided  into  that  which  is  acquired 
lawfully,  i.  e.  by  fair  and  justifiable  means ;  and  that  which  is  got 
vi  aut  clam^  by  violence  or  by  stealth.  Possession  is  got  c/am,  when 
one,  conscious  that  his  right  in  the  subject  is  disputable,  and  ap^ 
prehending  that  he  will  not  be  suffered  to  take  open  possession, 
catches  an  occasion  of  getting  into  it  surreptitiously,  or  in  a  clan- 
destine manner,  without  the  knowledge  of  the  owner,  L.  6.  pr.  eod.  L 
Violent  possession  is  when  one  turns  another  masterfully,  or  by 
force,  out  of  possession,  and  puts  himself  in  his  place.  As  to  this 
last  sort,  it  may  be  observed,  that  the  possessor  against  whom  the 
violence  is  used,  may  also  use  force  on  his  part  to  maintain  his 

f)ossession,  in  the  same  manner  that  he  might  in  defence  of  his 
ife;  But,  after  he  has  lost  the  possession,  however  unwarrantably, 
he  cannot  use  force  to  recover  it,  unless  he  do  it  ex  continenti^  L.  3. 
§  9.  De  vi  et  vi  arm.^  but  must  apply  to  the  judge,  that  he  may  be 
restored  by  the  order  of  law :  For  society  could  not  subsist,  if  it 
were  permitted  to  private  vaenjus  sibi  dUcere^  to  do  themselves  right 
by  the  methods  ot  force  f-  Where  one  possesseth  at  his  own  re- 
quest, by  the  tolerance  or  bare  licence  of  the  proprietor,  it  is  call- 
ed <^  possession  precario  /'  but  that  kind  hath  not  the  essential  cha- 
racter of  proper  possession,  because  a  precarious  possessor  does  not 
hold  the  subject  tanquam  dominns^  or  in  his  own  name. 

24.  The  effects  of  possession  may  be  summed  up  under  the  fol- 
lowing rules :  Firsts  It  hath  been  already  said,  supr.  §  10.,  that  in 
things  which  have  never  yet  come  under  the  power  of  any  person, 
the  property  itself  is  acquired  by  possession.  Sdly^  Such  is  the  nar- 
tural  connection  between  property  and  possession,  that  in  move- 
ables, even  where  they  have  had  a  former  owner,  the  law  presumes 
the  property  to  be  in  the  possessor ;  so  that,  till  positive  evidence 
be  brought  that  he  is  not  the  right  owner,  he  will  be  accounted 
such  by  the  bare  effect  of  his  possession,  July  26.  1 673,  Hamilton^ 
(DicT.  p.  11925.).  Nay,  it  will  not  avail  one  who  claims  moveables 
against  a  possessor,  though  he  should  prove  that  he  had  once  been 
the  owner,  unless  he  also  prove  quamoao  demt  pomdere^  the  manner 
how  he  came  to  lose  the  j^ossession ;  ex.  gr.  that  the  goods  had  stray- 
ed, or  were  stolen  from  him,  or  that  he  put  them  into  the  possessor's 
Jiand,  merely  in  loan,  or  as  a  deposite,  or  for  some  temporary  use, 

Feb. 

*  This  decision,  Jc^ay  and  others  Bgsansi  Duke  qf  RoaAtcrgk^  Feb.  18.  175S»  was 
reversed  upon  appeal,  Dicr.  p.  23W  '^. 

f  This  doctrine  was  made  the  ground  of  judgment ;  Fac.  Coll.  Jubf  6.  1757,  Sbmter^ 
DiCT.  p.  3448. 

^^  The  principle  laid  down  in  the  text  is  not  affected  by  this  reversal ;  which  seems 
merely  to  decide,  that  in  the  particular  circumstances  of  the  case  quoted,  that  principle 
had  no  just  or  proper  application. 
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Feb.  3.  1672,  ScoU  ^c.  (Dict.  p*  12727.)*.  And  indeed  commerce 
could  not  have  a  free  course,  if  it  behoved  the  possessor^  of  move- 
ables, which  often  pass  from  hand  to  hand  without  either  witnesses 
or  writing,  to  jrove  the  titles  of  their  possession.  Though  this 
doctrine  reaches  not,  by  the  usage  of  Scotland,  to  immoveable  sub- 
jects, in  questions  with  the  Sovereign,  supr.  §11.;  yet,  in  a  com- 
petition between  private  parties,  lawful  possession  had  by  one  of 
them,  even  of  an  unmoveable  subject,  has  the  effect  to  burden  the 
adverse  party  who  sues  him,  witn  the  proof  of  a  better  title  than 
that  which  is  in  the  possessor,  according  to  the  rules,  Actore  non 
probantcj  absolvitur  rew^  L.  2.  21.  De  prob.^  and.  In  pari  causa^ 
potior  est  conditio  possidentis^  L.  128.  pr.  De  reg.jur.  That  it  may 
therefore  be  known  who  is  entitled  to  the  privileges  of  a  defender 
and  of  a  lawful  possessor,  the  question  of  possession,  when  that  is 
doubtful,  must  be  determined  before  discussing  the  point  of  right, 
L*  62.  De  judic.  If  the  possessor  hath  obtained  the  possession 
warrantably,  he  is  entitled  to  continue  in  it  till  the  question  of  pro- 
perty be  finally  decided  f  :  but  if  he  who  had  been  in  the  posses- 
sion hath  lost  it  vi  avi  clam^  the  judge  will,  upon  a  summary  appli- 
cation, restore  it  to  the  former  possessor,  without  waiting  the  issue 
of  the  cause  itself,  Tit  Inst.  De  inter d.  §  6. 

25.  In  order  to  explain  the  strong  effects  given  by  law  to  bona 
Jide  possession,  the  difference  between  bona  and  mala  fide  posses- 
sion must  be  shortly  stated.  A  bona  fide  possessor  is  one,  who, 
though  he  be  not  truly  proprietor  of  tfie  subject  which  he  pos- 
sesses, yet  believes  himself  proprietor  upon  probable  grounds,  and 
with  a  good  conscience,  L.  109.  De  verb,  sign  '^,  as  in  the  case  of 
one  who  purchases  a  subject  which  he  had  reason  to  think  was  the 
property  of  the  seller,  but  which,  in  truth,  belonged  to  a  third  par- 
ty. A  mala  fide  possessor  possesses  a  subject  not  his  own,  and 
knows  at  the  same  time,  or,  which  comes  to  the  same  account, 
may  upon  the  smallest  reflection  know,  that  he  is  not  the  rightful 
owner  %.  No  person,  though  he  should  possess  optima  fidcy  is  en- 
titled to  retain  a  subject,  not  his  own,  after  the  true  owner  appears, 
and  makes  good  his  claim  to  it ;  for  the  strongest  bona  fides  must 
give  way  to  truth.  And  seeing  the  possessor  is  in  that  case  bound 
to  restore  to  the  true  owner  the  subject  itself,  there  is  the  same  rear- 
son,  in  the  nature  of  things,  why  he  should  restore  also  the  whole 
fruits  which  it  produced  during  his  possession,  as  an  accessory : 
Yet  positive  law  has,  from  equity,  conferred  on  the  bona  fide  pos- 
sessor the  right  to  a  certain  part  of  the  intermediate  fruits  that  the 
subject  yielded  while  he  had  reason  to  think  his  own  title  good. 
It  has  been  disputed  by  doctors,  whether  the  bona  fide  possessor 
was,  by  the  Roman  law,  entitled  to  such  of  those  fruits  as  he  had 
gathered  during  that  period,  if  he  did  not  also  consume  them,  per- 
ceptos  sed  non  consumptos ;  but  however  this  point  might  have  stood 
by  the  Roman  law,  it  is  universally  agreed,  that  by  our  customs 
perception  of  the  fruits  is  by  itself  sufiicient  for  acquiring  their  pro- 
perty ; 

*  Stair^  Jan.  VJ.  1665,  Scois^  (Dxcr.  p.  11616.);  KiUc.  NO.  4.  voce  Pjibsumptiom, 
Ferguson^  (Dict.  p.  11618.)  lliese  rnlesi  and  the  exceptions  to  which  they  are  sub- 
ject, are  well  discussed  by  Stair ^  B.  ii.  tit  1.  {  42.  • 

t  The  same  rule  has  been  applied  in  questions  of  exclusive  privily,  Fac.  CoIL 
Feb.  12.  1773,  Sinclair,  Dict.  p.  10610;  Ibid. Feb.  26.  1793,  Creditors  qf  Jackson, 
Dicr.  p.  10611. 

X  This  definition  oimala/tde  possession  has  been  adopted  by  the  Court;  Fac.  ColL 
Noo.  18. 1783,  Blair,  Dict.  p.  1775. 

'*  Duke  of  Roxburgh,  nth  Dec.  1815,  Fac.  Coll.  On  comparing  the  two  cases, 
however,  the  distinction  seems  exceedingly  nice,  which  divides  this  from  the  case  of 
Blair,  not.  %  h.  p. 
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petty ;  so  that  if  die  fruits  have  been  pereepH  by  the  possessor,  he 
may  xeiam  them  as  his  0WII9  thougjb  th^  should  be  still  extant  This 
doctrine  has  been  introduced^  toat  the  nunds  of  men  who  bestow 
dieir  pains  and  money  on  what  th^  believe  their  own,  and  who 
afterwards  exijoy  the  profits  thereoi^  may  be  secured  fit>m  the  era- 
tinual  i^prehensions  under  whidh  they  might  labouTt  if  the  evoit 
of  a  doubtful  right  should  lay  them  under  a  necessity  of  account- 
ing for  what  they  had  thus  possessed  bona  fide.  And  indeed  the 
loss  ou^t  in  that  case  to  fall  on  the  owner  who  had  all  the  whik 
neglected  to  look  after  his  property,  radier  than  on  the  possessor, 
who,  if  he  had  not  considered  the  subject  za  his  own,  would  pro- 
bably have  lived  more  sparingly,  and  who,  by  restoring  tlie  interme- 
diate fruits,  midbd;,  vitibtout  the  least  blame  imputable  to  him,  be 
at  once  reducea  to  indig^ice. 

9S.  Such  fruits  as  are  pendenta^  not  yet  separated  from  the  sub- 
ject whidi  produced  them,  continue  part  of  it,  L.  44.  De  ret  mnd. ; 
4md  consequently  must  be  restored  by  the  bona  fde  possessor  to 
the  owner,  with  the  subject  itself;  e:Kcept  such  as  are  produced  by 
the  seed  belonging  to,  and  sown  by,  the  possessor,  as  wi&eat,  baiiey, 
&C. ;  fi>r  if  he  hath  sown  the  ground  while  his  6ana,^(iev  continued, 
he  is  by  our  customs  entitled  to  reap  the  crop,  even  though  he 
diould^  be&re  the  time  of  raping,  have  come  to  the  knowledge 
ithat  the  subject  belonged  to  another ;  according  to  the  nile,  Jlfei- 
m  $ementem  sequHur.  Tlie  rent  of  lands  possessed  by  tenants  is 
accounted  reined,  ovperceplus^  hj^  the  possessor,  at  the  legal  terms  of 
payment,  thou^  he  should  not,  in  &ct,  have  received  the  rent  till 
after  that  period  ^«  All  fruits,  whether  natural,  L  e.  whidi  spring 
up  ipofi^,  or  industrial,  are  thus  acquired  perceptione^  by  the  bona 
jwLe  possessor :  For  it  is  not  so  much  the  possessor's  cvlhmi^  or  m^ 
dustry,  whidi  entitles  him  to  gather  them  for  his  own,  as  his  bona 
fidegf  which  extends  equally  to  all  kinds  of  fruits,  L.  48.  De  adq. 
rer^  domin.  f*  Even  as  to  civil  fruits,  t.  e.  the  rents  or  profits  ari- 
sing from  subjects  which  produce  no  proper  or  natural  fruits,  it  is 
universally  allowed,  that  me  rents  of  houses,  which  are,  beyond  all 
doubt,  j^c^  dvUes^  are  in  the  same  case  with  the  rents  of  land. 
But  it  has  been  said  by  some  lawyers,  that  this  doctrine  is  not  to 
he  received  with  regard  to  the  interest  of  money ;  and  that,  oonse* 
quently,  where  one  hath  bona  fide  received  the  interest  of  a  bond 
as  his  own,  for  a  tract  of  years  together,  he  must,  upon  the  true 
creditor's  proving  his  property  in  the  bond,  restore  to  him^  not 
only  the  principd  sum,  but  that  intermediate  interest  No  reason 
however  hath  been  assigned  for  this  specialty,  whidi  may  not  be 
tA  justly  applied  to  houses,  or  other  subjects  which  produce  no  na* 
tural  fiiiits ;  neither  does  any  authority  occur  that  can  be  brought 
in  support  of  this  opinion,  either  firom  the  Roman  law,  or  our  own 
practice.  On  the  contrary,  whatever  is  injrudu^  becomes,  by  the 
Aoman  law,  the  absolute  property  of  the  bona  fide  possessor,  d  L^  48., 
and  umra  are  justly  said  vicem  fructuum  ohtmere^  in  Z#.  S4b  De 
umr. ;  from  whence  it  is  consequent,  that  a  bona  fide  possessor  is 

as 

^  See'on  this  head  eases  dted  in  Dicr.,  voce  BoHA  Fms  Consvmptiok^  particn* 
larly  Fak.  Feb.  IS.  1745,  Antonius  Count  Ledy^  Dicr.  p.  1728.;  Fac.  CdL  Juhf  30. 
1760,  Bmnjff  Dicr.  p.  l7fiS. 

t  Lord  Stair  (B.  i.  tit.  7.  |  10.)  makes  the  following  distinction :  <•  Under  resti* 
^*  tption  do  fidl  not  only  the  things  of  others,  but  their  natural  births  and  fruits  extant, 
^*  not  bonajlde  consumed ;  which  arc  acomnted  as  parts  of  the  things,  bebg  accessory 
*<  thereto,  and  belonging  to  the  same  owner.  But  industrial  and  artificial  profits,  in 
^  so  fiv  as  such  arise  from  the  hsrer,  wd  not  from  the  thiflg,  &U  not  under  restitu- 
'<  tion,  if  onc9  separate.** 
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as  strongly  entitled  to  retain  interest  as  natural  fruits  ^.  It  is  a 
point  contested  by  none,  that  a  mala  Jide  possessor  is  obliged  to 
restore  to  the  proprietor  all  the  intermediate  fruits  arising  out  of 
the  subjects,  from  the  time  of  his  entering  to  the  possession,  whe- 
ther he  has  actually  reaped  them,  or  might  have  reaped  them,  by 
proper  care ;  or  wnether  they  be  natur^,  industrial,  or  civil :  Or 
whether  he  has,  or  has  not  consumed  them,  L^  25*  §  2«  4.  De  fusred. 
petit. ;  L.  22.  C.  De  rei  xmd. 

27.  Possession,  where  it  is  vitious^  that  is,  where  it  is  attained  by 
stealth,  fraud,  or  violence,  cannot  be  deemed  bomajfide  possemion ; 
nor  can  it  faU  under  that  description,  where  the  title  oS  it  is  void 
by  the  obvious  and  universally  known  rules  oi  law.  Hence  a  right 
of  liferent  provided  to  a  widow  by  her  marriage-contract,  if  the 
marriage  hath  not  subsisted  year  and  day,  cannot  screen  the  widow 
who  entered  into  the  possession  of  the  subject  liferented,  under  the 
title  of  her  contract,  against  restoring  the  whole  rents  received  by  her, 
Nod.  16. 1633,  Grant.  (Dict.  p.  1743.^  And^  on  the  same  ground,  one 
cannot  possess  bona  jide  upon  a  rignt  granted  by  a  minor  having 
cdrators,  without  their  consent  But  a  right  granted  by  a  minor 
who  has  no  curators,  thoush  it  should  be  set  aside  afterwards  on 
the  head  of  minority  and  lesion,  ia  a  sufficient  foundation  for  a 
bona  fide  possession ;  and  consequently  has  the  effect  to  make  all 
the  intermediate  fruits,  received  prior  to  the  reduction,  to  belong 
ta  the  possessor,  Feb.  l&  1666,  E.  WintaOy  (Dict.  p.  9047.)»  Nay, 
though  the  title  should  be  for^d ;  yet,  if  it  has  the  appearance  of 
a  fiur  and  valid  right,  a  singular  successor,  who  had  no  sufficient 
reason  to  suspect  the  forgerv,  is  not  liable  to  restore  the  interim 
fruits,  since  as  to  him  the  title  was  specious,  St.  B.%  T.  1.  §  24. 
Many  decisions  are  mentioned  by  Lord  Stair,  in  the  passage  now 
cited,  upon  the  article  of  bonafides^  most  of  them  in  the  case  of  ad- 
judgers,  or  oth^  creditors,  who  possessed  bond  fide  in  consequence 
of  tiieir  diligences,  though  there  were  produced  afterwards  rights 
preferable  to  theirs ;  and  they  all  tend  to  prove,  that  vrhae  the 
title  ha^  the  appearance  of  validity,  the  possessor  is  not  bound  to 
restore '^ 

28.  The  Roman  law  required  bona  fides^  not  only  in  the  begin^ 
ning  of  the  possession,  but  during  the  whole  course  of  it>  in  order 

voi^  I.  3  a  to 

*  The  Court  haw  disaHoMred  retentkm  of  the  bkteteait  of  mooey,  w  bona  fide  percgpta  ; 
Fac.  CM.  Nov.  S.  1790,  QUphantf  Dicr.  p.  1721.  '^. 

'^  Thia  judgment  8ecini>  however,  to  have  proceeded,  not  on  any  general  denial  of 
the  doctrine  in  the  text,  but  on  a  sort  of  specialty^  y\z.  tfant  the  particular  action  be- 
fore the  Court,— as  being  a  eondidh  indebiti^^^*^  admitted  no  cjaim  for  annualrents, 
M  bona  Jide  perceptar 

*''  In  like  manmer,  where  a.  party  obtains  possession  by  the  decree  of  a  competent 
Court,  thi$  will,  in  dae  general  case^  be  a  sufficient  foundation  for  hmafiie^  akhough 
anch  decree  mav  afterwards  be  reversed  or  set  aside*  Thus,  where  a  minister  had 
drawn  stipend,  m  virtue  of  a  decree  of  modification,  he  was  held  not  bound  to  restore, 
though  it  was  subsequently  discovered,  in  the  course  of  the  locality,  that  the  teind^  bad 
been  previously  exhausted ;  Hcddane^  Wth  "Dec.  1804,  jPac.  Coll.  Dict.  v.  Bona  et 
Maui  Fides,  App.  NO.  S.  So  aIso»  in  a  case  of  disputed  election,  the  party  declared  to  be 
l^^Uy  elected  nrofessor,  by  sentence  of  the  Court  of  Session,  and  who  bad,  in  conse- 
quence^  entered  upon  the  dutiea  of  bis  office^  was  held  not  bound  to  account  for  the 
aftliiry  and  other  emoluments  levied  in  the  meanwhile,  upon  the  sentence  being  rever- 
aed  on  appeal;  Jackson  f  Bth  July  1811,  Fae.  Coll.  So  also,  where  one  of  two  competing 
parties  had,  under  decree  of  the  Court  of  Session,  and  before  warrant  of  appeal  was 
served,  obtained  possession  of  tax  estate,  the  svbseouent  service  of  an  appeal  was  found 
not  to  induce  mala  fides.  On  the  contrary,  though  the  jiadgment  of  the  Court  of  Ses- 
sion did  not  ultimately  stand,  it  was  held  ^  that  bona  fides  must  be  understood  to  have 
•<  commenced  from  the  date  of  said  judgment,  and  to  have  continued  till  that  judg- 
es inent  was  reversed  hj  the  House  of  Lords ;  and  therefore  that  the  rents,  during 
*<  that  period,  are  to  be  considered  to  have  been  bona  fide  percepti  et  consumpti  " 
Bcnsman^  Wth  June  1805,  Fac.  Coll.  Di^cr.  v.  Bona  et  Mala  Fides,  App.  NO.  4. 
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to  make  the  fruits  of  what  one  possesses  his  own,  L.  23.  §  !•  Deadq. 
rer.  dorn*  And  this  is  universally  held  to  be  also  the  law  of  Scot- 
Jand  ;  so  that  the  moment  after  bona  ^des  ^^easeth^  the  possessor 
can  no  longer  avail  himself  of  this  privilege.  Bona  fides  necessa- 
rily ceaseth,  when  the  possessor  can  have  no  longer  a  probable  o- 
pinion  that  the  subject  is  his  own  ;  for  it  is  in  that  opinion  that  the 
.  essence  of  bona  fides  consisteth  *.  Maia  fides  is  therefore  induced 
by  the  conscientia  rei  alieniB^  though  such  consciousness  should  not 
proceed  from  1^  interpellajbion,  but  barely  from  private  know- 
ledge;  for  private  knowledge  necessarily  imjplies  consciousness. 
This  doctrine  is  agreeable  both  to  the  reason  of  the  thing  and  to 
the  Roman  law,  ^hich  expressly  affirms,  X«  20.  §  11.  De  htend. 
pet.^  that  private  knowleidge,  even  without  the  least  form  of  de- 
nimciation  to  the.  possessor,  is  sufficient  to  iilduce  mala  fides.  And 
it  is  also  established,  by  our  practice,  particularly  in  a  case  observed 
by  Lord  Stair,  Nw.  20.  1662,  Childr.  cf  Wbdmet,  (Dicr.  p.  1780.1 
where  mala  fides  was  inferred  from  private  knowledge,  though 
it  was  there  pleaded,  that  a  legal  intimation  was  necessary  for  that 
purpose.  His  Lordship  however  seems  to  adopt  the  eraitiary  doc- 
trine, B.9,.  71  1.  §  24. ;  andf  in  support  of  his  opmion,  quotes  a 
decision,  March  14.  1626,  Nisbet  {Westraw  against.  WUHamson^ 
.DicT.  p. -859.),  where  it  was  adjudged,  thati  the  debtor's  private 
knowledge  of  an  assignation  did  not  put  him  tn  mala  fide  to  pay 
to  the  original,  creditor,  in  respect  the  assignation  was  not  intimat- 
ed to  him.  But  this  judgment  is  truly  foreign  to  the  present 
question  ;  and  proves  no  more,  than  that  an  assignation,  without  a 
ilegal  intimation  to  the  debtor,  is  an  incomplete  deed,  which  there- 
ibre  need  not  be  regarded  by  him. 

29l  lihe  consckntm  rei  jalkncBAs  most  ^ordinarily  presumed  to 
commence  when  the  proprietor  insists  in.  his  action  against  the  pos- 
sessor ;  for  by  the  libelled  summons  in  that  suit,  the  possessor  nath 
full  opportunity  to  consider  the  strength  of'  hiia  own  right,  which 
is  brought  under  challenge ;  and  if  his  title  appear*,  by  the  nature 
of  the  action,  to.  be  lame  or  insufficient,  the  citation  must  induce 
mala  fides,  June  30.  1705,  Keith,  (Dict.  p.  13563.).  Where  the 
(question  still  continues  doubtful,  mala  fides  is  not  presumed  till 
litiscontestation ;  which  was  at  least  the  general  rule  of  the  Ro- 
jnan  law,  L.  22.  C  De  rei  vind.  And  in  instances  in  which  the  pos- 
sessor's case  appears  uncommonly  favourable,  he  will  not  be  obli- 
ged to  restore  any  of  the  fruits  reaped  or  received  by  him  prior  to 
die  sentence  pronounced  in  the  suit;  see  Dec.  14.  1677^  Dick, 
IfDicT.  p.  1757.^,  ex.  gr.  where  the  validity  of  the  title  depends  on 
facts  which  require  a  proof,  if,  from  facts  already  known,  there 
arise  a  probability  that  the  evidence  may  come  out  for  the  pos- 
sessor. But  this  matter  cannot  be  reduced  to  abstract  rules  ;  every 
judgment  must  depend  on  the  special  circumstances  of  the  several 

cases  t  '^ Many  other  effects  of  possession  occur  in  our  law, 

which  shall  be  afterwards  explained  under  their  proper  heads. 

80.  Where 

*  Vide  Falconer,  July  15.  1746,  AgneWf  Dict.  p.  17S2. 

t  The  Lords  found,  That  mala  fides  was  not  induced  against  a  tacksman  from  the 

period 

'^  The^Mieral  rale^  that  decree  of  augmentation  has  a  retrospect  to  the  date  of  the 
summons, lield  not  to  be  so  invariable  as  to  -prerent  a  departure  from  it  in  particnlar 
cases ;  and  such  retrospect  accordingly  refused  under  circumstances  favourable  to  the 
defenders ;  Simpson,  lihjune  1B09|  *Fac,  Coll, 

A  party  possessing  under  a  prescriptive  title,  apjparently  good,  found  to  be  tis  bans. 
Jide,  until  sentence  declaring  the  prescription  to  nave  bera  interrupted  i  &miii  and 
Beaton,  6th  Feb.  1810,  Fac.  Coll. 

See  the  cases  referred. to,  supr.  not.  '7,  and  if^.  not.  '^. 


Of  the  Division  of  Rights,  &c. 

30.  Where  a  possessor  hath  several  rights  in  his  person  affecting 
the  special   subject  possessed,  a  question   frequently  occurs,  To 
which  of  these  his  possession  is  to  be  ascribed  ?  And  it  is  a  ques* 
tion  of  importance,  when  one  of  his  titles  is  preferable  to  that  which 
is  in  the  competer  and  the  other  not ;  for  if  his  possession  shall  be 
ascribed  to  the  preferable  title,  ex.  gr.  an  adjudication  against  the 
subject  not  yet  expired,  the  debt  contained  in  that  adiudication  must, 
in  the  course  of  time,  be  satisfied  or  cleared  off  by  his  intromission 
with  the  rents ;  after  which,  the  other  weaker  title  will  not  be  able  to 
defend  him  against  the  adverse  party ;  whereas,  if  he  be  allowed 
to  ascribe  his  possession  to  the  weaker  title,  the  preferable  one, 
being  undiminished  by  pavment,  will  draw  its  fall  value,  as  if  he  had 
had  no  possession.     On  tnis  head,  the  rule  of  the  Roman  law  was, 
Nemo  potest  ribi  miitare  causam  posxssionis:  no  possessor,  whose 
possession  commenced  upon  one  title,  was  suffered  to  invert  it,  by 
afterwards  ascribing  it  to  another,  L.  3.  §  19.  De  adq.  vel  amit.  pos.j 
especially  if  that  other  title  was  not  also  vested  in  him  when  he 
began  to  possess.     But  by  the  usage  of  Scotland,  one  may  ascribe 
liis  possession  to  any  right  whatever  in  his  person,  though  ac- 
quired by  him  after  his  beginning  to  possess,  as  he  shall  judge 
most  for  his  advantage.      A'  purchaser,  for  instance,  of  a  land^ 
estate,  who  had  also  acquired  several  real   securities  affecting 
it,  and  who,  by  the  voiding  of  his  author's  title,  was  made  ac- 
<x>untable  for  the  rents,  ought,  in  equi^,  to  be  allowed  to  impute  his 
intromissions  to  the  last  of  the  infeftments  in  his  person,  which 
would  otherwise  be  excluded  by  intervening  creditors,  that  so  his 
preferable  rights,  continuing  undiminished  by  payment,  may  be 
ranked  on  the  subject  to  their  full  extent    We  must  however  ex* 
cept  from  this  rule  the  following  cases.    Firsts  Possession,  as  di- 
stinct from  right,  cannot  be  ascribed  to  a  title,  other  than  diat  up- 
on which  it  commenced,  to  the  prejudice  of  him  from  whom  the 
possessor's  right  flowed,  and  to  whoih  it  must  be  restored,  notwith- 
standing any  supervening  title  in  the  possessor ;  though  that  super- 
vening title  should  be  sufficient  to  recover  the  possession  to  him 
the  moment  after  he  has  given  it  up,  St.  B.  2.  T.  L  §  27.    Thus  a 
possessor  by  a  lease,  if,  after  it  is  expired,  he  be  pursued  by  the 
lessor  or  setter  to  remove,  cannot  defend  himself  upon  an  herita- 
ble right  which  he  acquired  afterwards,  though  that  should  be  evi- 
dently preferable  to  tne  title  on  which  his  possession  began ;  but 
must  first  restore  the  possession  to  the  lessor,  and  recover  it  after- 
wards bv  way  of  action  *.  2t%,  If  in  a  competition  of  rights,  the  pjos- 
sessor  snail  find  himself  under  a  necessity  of  departing  from  the  title 
on  which  he  first  rested,  as  lame,  and  betake  himself  to  a  better  one, 
he  will  not  afterwards  be  allowed  to  ascribe  his  possession,  in  preju- 
dice 

period  of  the  reduction  of  his  author's  right,  but  only  from  the  reduction  of  the  tack ; 
Foe.  Coll.  Feb,  9.  1765,  Ledie-Orant,  Dicr.  p.  1760.  Where  a  right  to  lands  had 
been  reduced  by  the  Court  of  Seision,  affirmed  in  the  House  of  Lords,  the  unsuccess* 
fal  party  was  ordained  to  account  from  the  term  immediately  subsequent  to  the  decree 
of  Uie  Court  of  Session;  Ibid.  June  21.  1769,  Laurie^  DicT.  p.  176*  '^  In  a  later 
case,  bondjlde  possessors  were  assoihsied  from  bygones  preceding  the  decree  $  Fac, 
CoU.  Feb.  25.  1795,  ScM^  Diet.  p.  15700. 

*  See  on  this  subjects  Fac.  CoU.  Feb..  7.  1777>  Carnegie ;   (Dict.  App.  NO.  L  voce 
Possession). 

^^  A  similar  judgment  was  pronounced ;  Henderson^  14/A  Dec.  1815,  Fac.  Cell.  Un* 
der  more  iiiToarable  circumstances  for  the  losing  party,  it  was  held,  in  the  case  of  a 
lease  which  had  been  reduced  by  the  Court  of  Session,  that  the  tenant's  bonajides  was 
not  interrupted  till  the  judgment  of  the  House  of  Lords  affirming  the  reduction ;  T^ur- 
ner^  Sd  March  1820,  Fac,  ColL  This  decision,  howevef,  seems  to  have  proceeded  a 
good  deal  on  the  footing,  that,  <<  although  the  House  of  Lords  affirmed  the  judgment 
<<   of  this  Court,  they  proceeded  on  a  different  ground  of  reduction." 


23Q 
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dice  of  his  competitor  in  that  action,  to  any  other  title  in  his  person 
ecjually  incapable  of  defending  him,  with  that  on  which  he  first  in* 
sisted,  and  from  whidb  he  was  beaten.  Neither,  Sdly^  can  one  who 
is  vested  with  a  sovereign  right  to  a  subject,  ascribe  his  intromissions 
t6  another  right,  which  he  acquired  only  as  an  accessory  to  the  first ; 
for  accessorium  sequitur  naturam  rei  cut  McediL  Hence  one  who 
had,  in  security  of  a  purchase  of  lands,  acquired  right  to  the  es- 
cheat of  the  seller,  was  not  allowed  to  ascribe  his  possession  to  the 
gift  of  escheat,  hut  was  obliged  to  apply  it  to  the  minute  of  salet  be- 
cause that  was  the  principal  and  the  sovereign  right,  July  7.  1708, 
Lord  M.  Hayy  (Dict.  p,  9280*)* 


Things  corpo- 
real  and  incor- 
poreal  by  the 
Roman  law. 


Corporeal  divid- 
ed into  move- 
able and  im- 
moveable. 


By  our  law, 
things  are  either 
heritable  or 
moveable. 


TIT.IL 
Of  Heritable  and  Mtmeable  Rights. 

BY  the  Roman  law,  things  or  subjects  were  divided  into  corpo- 
real and  incorporeal  Corporeal  were  those  whidi  by  their 
nature  might  be  handled :  as  a  fields  an  house,  a  table,  &c.  In- 
corporeal things  did  not  admit  of  being  handled^  but  consisted  in 
jure^  and  so  were  more  properly  rights  than  subjects ;  as  rights  of 
property,  possession,  servitude,  succession,  &a  And  indeed  ev^i 
corporeal  things  are  no  otherwise  the  objects  of  law,  than  as  they 
create  a  right  in  the  proprietor,  or  other  persons  interested  in 
them ;  though  in  common  language,  these  two  terms  are  made  use 
of  promiscuously. 

2.  Things  corporeal  were  by  that  law  divided  into  immoveable^ 
as  fields,  houses,  gardens,  &c.  and  moveable  j  and  these  last  could 
either  move  themselves,  as  animals^  or  might  be  moved  from  place 
ijQ  place,  as' corns,  household  stuff,  pictures,  &c.  Things,  by  their 
own  nature  moveable,  might  become  immoveable,  by  their  being 
fixed  or  united  to  an  immoveable  subject  for  its  perpetual  use,  as 
stone,  marble,  wood,  used  either  in  buuding  any  edifice,  or  for  ad- 
ditional ornaments  to  it  after  it  is  built  This  division  of  things 
into  moveable  and  immoveable  was  chiefly  intended  by  the  Ro- 
mans, For  settling  the  times  necessary  for  the  acquiring  of  subjects 
by  usucapion ;  for  regulating  the  legal  powers  of  guardians,  and 
other  administrators,  over  the  subjects  that  feU  under  their  manage- 
ment }  and  for  determining  what  things  ought  to  pass  with  Uie 
conveyance  of  an  immoveable  subject,  as  part  or  pertinent  of  it. 

8.  Things  are  by  the  law  and  usage  of  Scotland,  either  herit9l>]e 
or  moveame.  For  tibe  better  understanding  of  this  division,  an 
observation  must  be  hinted  at  concerning  legal  succession,  which 
shall  be  more  fully  explained  in  its  proper  place.  By  the  Roman 
law,  when  one  died  without  making  a  wiU,  tne  person  next  in  blood 
to  the  deceased  succeeded  in  the  ri^t  of  his  whole  estate,  what- 
ever might  be  the  nature  of  the  subjects  of  which  it  consisted ; 
and  when  there  were  two  or  more  equally  near,  they  succeeded 
equally.  But  since  the  introduction  of  the  feudal  plan,  we»  and 
most  of  the  other  countries  who  have  adopted  that  system,  have 
had  the  preservation  of  family-estates  so  much  at  heart,  that  where 
two  or  more,  who  are  not  all  females,  happen  to  be  next  in  blood, 
and  consequently  in  the  same  degree  of^  consanguinity  to  the  de- 
ceased, such  subjects  as  are  either  properly  feudal,  or  have  any  i^ 
semblance  to  feudal,  descend  by  law  wholly  to  one  of  thrai,  wools 
considered  as  the  heir  of  the  deceased,  and  the  sole  representative 
of  the  family  ;  while  the  others,  who  are  equally  near  in  d^^eee^ 
and  who  are  denominated  the  next  vf  kin  or  executors^  must  betjon- 

tented 
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tented  with  that  part  of  the  succession  which  is  of  a  more  perish- 
able nature,  and  which  in  value  bears  generally  but  a  small  propor- 
tion to  the  share  falling  to  the  heir.  Heritable  subjects  are  those 
which,  on  the  death  of  the  proprietor,  thus  descend  to  the  heir ; 
and  moveables,  those  that  go  to  executors,  who  are  on  that  account 
sometimes  styled  hceredes  in  mobilihm.  It  may  be  also  observed  here, 
that  those  who  undertake  to  gather  in  and  distribute,  among  such 
as  are  interested  in  the  succession,  the  moveable  estate  of  a  per- 
son deceased,  in  virtue  of  a  nomination,  either  by  the  testator  or  by 
the  judge,  frequently  get  the  name  of  executors^  because  it  is  their 
office  to  execute  the  last  will  of  the  deceased. 

4*  All  subjects  which  were  immoveable  by  the  Roman  law,  as  a 
field,  or  whatever  is  either  part  of  the  ground,  or  united  to  lUfun- 
do  annexum^  as  minerals,  houses,  mills,  &c.  are  heritable  by  ours  '^ 
This  rule,  if  understood  without  limitation,  would  comprehend  all 
the  fruits  of  the  earth  not  yet  separated  from  the  ground,  (called  by 
the  Romans  pendentes)^  because  they  continue  partes  soli  until  sepa- 
ration ;  but  it  is,  by  our  usage,  restricted  to  such  of  that  kind  as  grow 
annually,  for  a  tract  of  years  together,  without  repeated  culture  or 
industry,  as  natural  grass  not  yet  cut,  or  fruits  not  yet  plucked  from 

the 

*^  In  our  law,  the  question,  whether  subjects  are  to  be  considered  heritable  or  move- 
able seems  in  some  measure  to  be  modified,  according  as  the  case  may  occur, — I.  Eie- 
tween  the  heir  and  executor  of  the  proprietor ; — 2,  Between  the  proprietor  and  tenant, 
or  other  occupant  upon  a  title  of  temporary  possession ; — and,  3.  Between  the  real 
and  personal  creditors  of  the  proprietor.  -   In  all  of  these  cases,  <<  if  an  addition  has 
**  been  made  to  Jand  or  houses^  which  cannot  be  dissevered  without  destruction  or 
<<  injury  to  the  principal  or  to  the  accessory,  things  so  added,  though  in  themselves 
<'  moveable,  become,  as  fixtures,  part  of  the  land.     As  such  they  descend  to  the  heir; 
*^  of,  on  the  expiration  of  a  temporary  contract  of  possession,  they  accompany  the 
«<  land  I  and  thiey  will  also,  as  part  of  the  subject  of  security,  be  available  to  the  holder 
<<  qf  an  heritage  bond ;"  1. 4^irs  Cam.  64^^    But,  on  the  other  hand,  where  the  ac- 
cessory fna^  again  be  separated  from  the  principal,  without  destruction  or  injury  to 
eithec  as  distinct .  subjects,  (which,  for  instance,  may  sometimes  be  done  in  the  case  of 
the 'machinery  of  a  mill  or  ^  steam-engine),  the  same  rule  does  not  apply.    In  such  • 
cases  it  would  seem,  1*  That,  as  between  heir  and  executor,  the  leaning  would  be 
in  favour  of  the  former ;  the  principle  of  accession  and  destination  here  combining, 
and  (so  far  as  the  matter  turns  on  a  qtusstio  voluntatis^)  the  intention  of  the  proprietor, 
in  erecting  the  ilnill,  obviously  being,  that  the  building  and  machinery  should  go  toge- 
ther, as  unum  quid.    This,  by  some,  has  been  carried  so  far  as  to  make  even  the  horse 
and  other  instrumenta  mobilia  of  a  horse- mill;  DirL  and  Stew.  v.  MjLt;    and  the 
buckets,  chains,  and  all  other  accessory  instruments  of  a  going  coal,  descend  to  the 
heir  $  Ibid,  v.  Executry.    In  a  recent  case,  however,  it  was  found  by  Lord  Arma- 
dale, as  to  a  thrashing  machine,  that  the  <*  built  part^'  only  is  to  be  considered  as  heri- 
table, and  *<  the  machinery"  as  moveable,  and  therefore  belonging  to  the  executors ; 
Hyslop^s  TrusteeSi  ISthJan.  1811,  Fac.  Coll, :  But  this  finding  was  not  brought  under 
review  of  the  Court ;  and  its  soundness,  especially  since  the  judgment  in  the  case  of 
jtrkmrightj  in/ra^  may  nerhaps  be  doubted*    2.  As  between  landlord  and  tenant,  the 
latter  would  seem  entitled  to  remove  whatever  machinery  he  may  have  erected  for  his 
own  canvenience,  during  his  temporary  occupation,  and  for  the  purposes,  and  as  an 
accessory  to  his  trade;  1.  Bellf  650-1.    S.  As  between  the  different  classes  of  credi- 
tors, real  and  personal,  there  is  perhaps  more  difiiculty ;  <*  The  question  has  been  de- 
**  cided  in  one  case,  by  the  Ck>urt  of  Session,  on  the  principle  of  accession  of  the  ma- 
**  cdiinery  to  the  lanas,   the  security  of  an  heritable  bond  having  been  held  to  cover 
**  not  merely  the  ground  and  house,  and  great  moving  power,  or  steam  engine,  but 
*^  also  the  whole  of  the  small  machinery  essential  to  the  completeness  of  the  mill}" 
1.  JSellj  652.  The  case  here  alluded  to  is  that  ofjrhirigit^  SdDec.  1819,  Fac.  Coll. ; 
and  the  pleading  which  contain  a  complete  argument  on  the  whole  of  this  subject,  are 
highly  worthy  m  perusal.    It  was  there  found,  that  the  <<  carding-machines,  drawing- 
<<  frames,  rooving'^frames,  and  mule*jennies"  of  a  cotton  mill,  though  not  even  nailed 
or  screwed  to  the  fabric  of  the  building,  but  removable  from  place  to  place  like  furni- 
ture^  or  like  ordinary  spinning*wheels,  were,  notwithstanding,  carried  as  accessories. 
But  Mr  Bell  observes,  that  £ough  <<  the  authority  of  such  a  determination  is  very 
<•  great,  doubts  are  still  entertained  by  the  bar ;  and  the  question  is  by  no  means  held 
s<  to  be  at  rest ;"  1.  Belly  652.    It  adds,  perhaps,  to  the  force  of  this  caution,  that  the 
opinions  of  some  of  the  judges  seem  to  have  turned  not  a  little  on  the  point  of  inten- 
tion, as  being  2>^  se  decisive  in  this  particular  case. 

voi^.  I.  3  p 
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Book  II.        the  tree :  For  those  annaal  fruits  which  require  yearly  seed  and  in- 
■    ^    "-^    dustry,  as  wheat,  barley,  &c*  are  accounted  moveable,  even  before 

separation,  from  the  moment  they  are  sown  or  planted ;  see  jDtine, 
Feb.  2. 16TI 3  Somervell  (Dict.  p.  5074.|;  because  the  seed,  and  labour 
in  preparing  the  ground,  cannot  be  said  to  beempWed  on  the  lands 
for  their  perpetual  use,  but  for  the  immediate  pront  of  the  posses- 
sor *\    Trees  themselves,  though  they  may  be  called  in"  some  sense 
fruits  of  the  earth,  and  though  most  of  them  require  seed  and  culture 
at  first  rearing,  are  deemed  paries  solh  and  so  descend  to  the  heir : 
For  £hey  are  truly  destined,  not  for  the  present  use  of  the  proprie- 
tor or  possessor,  as  industrial  fruits  are,  but  for  the  use  of^  the 
ground ;  and  may,  after  they  have  taken  firm  root,  continue  united 
to  it  without  farther  culture,  for  m&ny  successive  generations  *. 
All  riffhts  con-         5.  All  rights  connected  with  or  affecting  any  heritable  subject, 
nected  with  he-     ^^^e  also  heritable,  ex.  gr.  rights  of  superiority,  tithes,  patronage, 
are  berlub^Ie!^        servitude,  and  the  like  f*     Kights  of  annualrent,  which  fall  under 

this  class,  deserve  a  more  particular  consideration.  For  mider- 
standing  the  nature  of  these,  it  must  be  known,  that  the  taking  of 
interest  for  the  use  of  money  was  accounted  unlawful,  and  there- 
fore prohibited  by  the  Canon  law,  because  money  is  a  barren  sub- 
ject, which  yields  no  natural  fruits.  While  the  authority  of  that 
law  continued,  those  who  could  not  apply  themselves  to  commerce, 
manufactures,  husbandry,  or  some  such  method  of  improving  their 
stock,  bethought  themselves  of  a  way  of  eluding  this  prohibition, 
by  purchasing  with  their  money  rights  of  annualrent,  that  is,  rights 
constituted  by  infeflment  upon  lands,  by  which  the  lands  contain- 
ed in  the  right  were  charged  with  the  yearly  payment  of  a  certain 
sum,  or  as  it  was  called  annualrent^  to  the  purchaser,  redeemable 
by  the  granter  upon  repayment  of  the  purchase  money :  But  as 
the  granter  of  the  right  came  under  no  obligation  to  repay  that 
sum,  he  could  not  be  compelled  to  redeem.  By  this  expedient^ 
that  profit  which  the  law  did  nbt  allow  to  be  taken  directly  was 
made  by  money  indirectly ;  under  the  notion,  that  the  purchase 
of  a  yearly  annualrent  on  land,  was  not  the  taking  of  interest  for 
the  use  of  money,  but  the  acquiring  of  a  feudal  right  These  an- 
nuities, or  rights  of  annualrent,  are  used  fi'equenuy  at  this  day  in 

several 

"*  A  propfletor  of  an  entailed  estate  sold  the  wood  on  his  estate,  bat  died  before  the 
ivhole  was  cut.  The  price  of  that  part  which  had  been  cut  before  his  death  was  foimd 
to  belong  to  his  executors.  See  Fac.  Coll.  and  SeL  Dec,  June  24.  1761,  Mirffff^, 
DiCT.  p.  54S6  ". 

t  See  as  to  aseat  in  a  church,  Fac.  CM.  My  9. 1760,  Wation^  Dicr.  p.  54SI.  ^'. 

^*  Contrary,  however,  to  this  principle, — ^where  grass  seeds  ha?e  been  sosm  dow& 
with  com,  the  executor  is  not  entitled  to  the  crop  df  hay  orodncad  in  the  aoooeeding 
year,  but  merely  to  the  first  yeai^s  pasturage  after  catting  down  the  white  crop  \  KUL 
Kamest  Rem.  Dec.  Clerk  Home^  and  Fak.f  1th  Dec.  1744,  Sinclair,  DiCT.  p.  54Si  \ 
Fac.  Coll.,  lOth  Feb.  1796,  Djct.  p.  5446;  Fac.  Coll.,  19M  Nov.  1616,  MetrfuUqf 
Tneeddale.  In  this  last  case,  could  they  have  considered  the  question  open,  the  Court 
seem  to  have  beoi  inclined  to  pronounce  a  different  judgment;  but  they  *<  fUt  it  too 
^  late  to  shake  or  disturb  the  cases  abeady  decided.'' 


;e  lo  snaae  or  aisuiro  uie  cBses  aii«aujr  ucuiu<»< " 


It  would  seem  that,  in  an  unentiiiled  estate^  the  whole  price  would  beloog  to  the 
executor.  It  is  laid  down,  ihfr.  5  17.,  that  a  sale  of  the  entire  estate,  though  xeatii^ 
on  a  minute  not  yet  carried  rato  execution,  would  operate  in  &vour  of  the  exeeator : 
4nd  why  should  there  be  a  different  result  as  to  a  paritial  sale  ?  In  the  case  of  aa  ett« 
tail,  however,  the  heir  in  possession  can  only  <<cut  woods,  or  dispose  of  them^  if  ripe 
<<  for  cutting,  under  this  reservation,  that  the  cutting  must  cease  vHk  JUs  1^;" 
^.  BelFs  Com.  40.  And  the  next  substitute  not  being  mund  for  his  deeds,  is  entitled 
to  oppose  the  implemesit  of  any  contract  which  extends  bqrond  his  file,  hk  Urn 
way,  *'  what  is  uncut  at  his  death  is  properlv  pm  soli,  descendible,  as  part  of  die  cn- 
**  tailed  estate,  to  the  next  substitute  ;**  Beu,  ibid. 

»3  See  thii  case  noticed  infr.  Tit.  6.  $  11.  in  not. 
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several  Popish  countries,  where  interest  is  not  allowed  but  in  mer« 
cantile  cases,  and  they  are  called  in  the  French  law,  hypotheques. 
Even  after  the  Reformation,  when  the  prohibition  of  the  Canon 
law  was  no  longer  of  force  in  Scotland,  these  rights  continued  in 
use  for  more  than  a  century,  with  this  small  variation  in  the  style, 
that  the  debtor,  who  was  still  taken  bound  to  infeft  the  creditor  in 
a  yearly  sum  out  of  his  lands  corresponding  to  the  legal  interest 
of  the  capital,  became  personally  obliged,  not  only  to  repay  the 
current  interest,  but  the  principal  sum  also,  in  the  special  case,  that 
the  creditor  should  choose  to  make  requisition  of  the  debt  due  to 
him,  rather  than  to  retain  the  heritable  security:    But  now  these 
rights  have  been,  for  about  a  century  past,  changed  by  our  style 
into  the  form  of  proper  bonds,  by  which  the  debtor  is  persondly 
obliged  to  repay  botn  principal  sum  and  interest,  and,  for  the  cre- 
ditor's farther  security,  is  bound  to  infefl  him  in  the  special  annual- 
rent  payable  forth  of  the  lands.    All  rights  constituted  by  either  of 
these  forms,  are  heritable ;   and  generally  in  judging  what  rights 
are  heritable,  the  matter  of  the  right  is  attended  to  more  than  its 
form.     If  the  matter  be  feudal,  or  connected  with  land,  the  right, 
though  not  made  real  by  seisin,  goes  to  the  hein    Thus,  naked 
charters,  or  dispositions  of  the  property  or  superiority  of  lands,  or 
heritable  bonds,  though  seisin  has  not  proceeded  on  them,  are  heri- 
table ;  because  they  are  all  rights  of,  or  securities  upon  land ;  and 
the  proprietor  or  creditor  may  complete  them  by  seisin  when  he 
shall  thmk  proper  *•    But  where  the  creditor  cannot,  by  the  style 
of  the  clause  of  infeflment,  take  present  seisin,  but  must  wait  for 
the  existence  of  a  condition,  or  of  a  day,  ex.  gr.  if  he  is  not  em-* 
powered  to  take  seisin  unless  the  debtor  shall  fail  to  make  pavment 
against  a  determinate  day,  the  debt  continues  moveable,  till  the 
obligation  to  infefl  is  purified  by  the  existence  of  that  day,  and  the 
debtor's  failure ;  because  till  then  it  is  not  in  the  creditor's  power 
tp  affect  or  charge  the  lands  with  the  debt,  Kama^  10.  (Fhher^  Feb. 
1718,  DicT.  p.  BSie.). 

6.  Titles  of  honour,  and  offices,  when  they  are  granted  to  con- 
tinue after  the  death  of  the  patentee,  are  descendible  to  the  heir, 
not  to  executors ;  ^rdf  because  they  are  indivisible  rights,  and 
consequently  nmst  belong  to  the  proper  heir ;  2e2/y,  because  they 
were  originally  feudal :  And  to  this  day,  titles  of  honour,  thou^ 
they  be  no  longer  connected  with  land,  are  granted  as  an  ornament 
ana  support  to  the  patentee  and  his  family,  and  therefore  must  go 
to  the  representative  of  the  family.  Rights  which  have  a  tractus 
fUturi  iemporis  are  also  heritable.  These  are  rights  of  such  a  na- 
ture that  they  cannot  be  at  once  paid  or  fulfilled  by  the  debtor,  but 
continue  for  a  number  of  years,  and  carry  a  yearly  profit  to  the 
creditor  while  they  subsist,  without  relation  to  any  capital  sum  or 
stock,  ex.  gr.  a  yearly  annuity  or  pension  for  a  certain  term  of  years. 
Such  rights  are  heritable,  though  they  should  have  no  connection 
with  land ;  Jirst^  because  by  the  annual  profits  arising  from  them, 
they  have  a  degree  of  resemblance  to  feudal  rights ;  2rf/y,  because 
no  right  goes  to  executors,  but  what  may  be  instantly  demanded 
by  them  from  the  debtor,  upon  the  creditor's  death ;  ior  the  office 
of  executor  goes  no  &rther  than  to  gather  in  all  the  funds  of  the 
deceased  instantly  payable,  in  order  to  their  distribution  among  the 
parties  having  interest  in  the  moveable  succession,  Foe.  Coll.  i.  39, 

(DiCT. 

*  So  found  in  the  case  of  an  heritable  bondi  <<  though  the  creditor  dl^l  before  the 
c4  term  of  payment  i"  KUk.  Stb  Dec.  17S8,  Mengie$f  Digt.  p.  5519. 
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Book  II.         (Dict.  p.  5476.) ;  SO  that  admitting  such  rights  not  to  be  heritable 
'^'-^""^^^'^^      ex  sua  natura,  the  heir  is  the  only  person  who  can  take  them.  Leases 

of  land  are  heritable,  as  to  succession,  both  as  they  have  a  tract  of 

future  time,  and  as  they  are  temporary  rights  affecting  land,  to 

,    which  our  statutes  have  given,  in  certain  respects,  the  effect  of  real 

rights  of  land :  Yet  leases  have  been  always  moveable  as  to  the  fisk, 

and  so  fall  under  escheat,  Tit.  5.  §  61. 

Things  properly        7.  On  the  Other  hand,  whatever  hath  no  resemblance  to  a  feudal 

moveable.  right,  and  produces  no  annual  fruits,  is  moveable.     By  this  rule, 

cash,  plate,  bullion,  jewels,  pictures,  books,  corns,  cattle,  instru- 
ments of  tillage,  and  household  stuffs,  are  all  moveable  subjects ; 
and  ships,  even  of  the  largest  size,  with  their  whole  furniture.  Ar- 
rears of  whatever  kind,  incurred  by  the  debtor  previously  to  the 
death  of  the  creditor,  not  only  arrears  of  interest  due  on  a  move- 
able bond,  or  bond  of  annuity,  but  those  that  arise  from  a  lease  *, 
or  an  heritable  bond,  or  other  security  on  land,  are  moveable  j  for 
as  they  are  already  payable,  and  yield  no  annual  profits  to  the  cre- 
ditor by  being  unpaid,  law;  considers  them  as  cash  destined  for  his 
present  use :  So  that  the  moveable  nature  of  the  debt  or  subject 
secured,  which  is  the  arrears,  prevails  over  the  nature  of  the  secu- 
rity, which  is  undoubtedly  heritable ;  for  executors  may  recover 
the  arrears  due  upon  a  right  of  annudirent,  by  a  real  action  of 
poinding  the  ground.  Whether  the  arrears  due  upon  casualties 
of  superiority  are  moveable,  is  not  quite  so  clear.  The  opinion  of 
Stair, \B.  2.  T.  4.  §  10.  followed  by  Bankton,  seems  attended  with  the 
fewest  difficulties,  viz.  that  these  arrears,  where  a  declarator  is  ne- 
cessary for  completing  a  right  to  them,  continue  united  to  the  su- 
periority, and  consequently  descend  to  the  heir,  as  part  of  the  supe- 
riority, till  they  be  separated  from  it,  either  by  me  sentence  m  a 
judge  ascertainmg  the  amount  of  them,  or  by  the  supisrior^s  volun-- 
tary  conveyance.  This  opinion  too  is  supjported  bV  some  ancient 
decisions,  and  by  a  later  one,  Jtdi/  11.  1678,  i^(m,  (Diet.  p.  5449.). 
But,  on  the  other  part,  it  was  adjudged,  Jan.  28.  1671,  Kdr^  (Dict. 
p.  5448.),  that  the  arrears  of  liferent-escheat^  which  is,  without 
doubt,  a  casualty  requiring  declarator,  were  moveable,  though  the 
donatory  had  not  established  or  ascertained  them  by  any  sentence  in 
his  own  lifetime  ;  and  it  is  hard  to  assign  a  reason  why  the  arrears 
of  liferenfr-escheat  ought  to  be  distinguished  from  those  of  .non- 
entry,  or  the  other  casualties  which  require  declarator.  All  arrears 
of  feu-duties  were,  by  a  long  uniform  practice,  accounted  move^ 
able ;  for  feu-duties  are  not  casualties  of  superiority,  but  a  fixed 
sum,  declared  by  the  feu-charter  itself  to  be  due  annually  by  the 
vassal :  And  since  it  was  never  doubted,  that  the  arrears  of^  rent 
due  by  a  tenant  before  the  death  of  the  landlord,  belong  to  the 
landlord's  executor,  the  arrears  of  feu-duty,  which  is  truly  the  rent 
reserved  out  of  the  lands  by  the  superior  to  himself^  must,  on  his 
death,  go  to  his  executors.  It  was.  for  some  time  thought,  that 
diese  arrears  descended  to  the  superior's  heir,  because  feu-duties 
are  inseparable  from  the  right  of  superiority  itself;  and  upon  that 
medium  it  was  adjudged,  Karnes^  14.  {Wihon^  July  29.  1718,  Dict. 

E.  5455.),  that  the  payment  of  them  was  a  burden  on  the  vassal's 
eir  :     But  though  it  be  true,  that  the  right  to  current  and  future 
feu-duties  due  to  the  superior  be  property  united  to  the  superio- 
•  rity,  yet  past  arrears  are  as  truly  disjoined  from  ^e  right  of  supe- 

riority itself,  as  the  arrears  due  upon  an  heritable  bond  are  distinct 

from 

*  See  the  doctrine  as  to  division  of  rents  between  heir  and  executor  discussed^  tn/ra. 
Tit.  9-  §  64,  and  65; 
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from  the  right  of  the  bond.  It  was  therefore  adjudged,  Tinw.  (not 
extant)  June  25.  1 755,  Martin  *,  aOTeeably  both  to  the  more  an- 
cient practice,  and  to  the  nature  oi  the  sdbject,  that  the  arrears  of 
feu-duty  descend,  as  a  moveable  subject,  to  the  superior's  execu- 
tors f. 

8.  It  is  a  fixed  point,  that  sums  employed  by  a  merchant  upon 
trade  are  moveable,  because  they  are  not  secured  upon  land,  nor 
yield  any  regular  yearly  profit  to  the  adventurer.  On  the  contrary, 
the  stock  itself  is  frequently  lost.  All  writers  are  also  agreed,  on 
the  same  principle,  that  the  sums  sunk  by  private  copartners  into 
a  joint  stock  are  moveable. ;  And,  indeed,  the  shares  of  proprietors 
in  any  public  company  or  corporation,  constituted  either  by  statute 
or  patent,  and  the  shares  of  partners  in  a  private  society,  are  pre- 
cisely of  the  same  nature  as  to  this  question,  and  therefore  ought 
to  be  governed  by  the  same  rules  *^  It  can  admit  of  no  doubt,  that 
the  dividends  declared  previously  to  the  death  of  the  proprietor  or 
copartner,  are  moveable  ;  for  they  are  arrears  in  the  most  proper 
sense ;  and  as  to  future  profits,  these  are  neither  fixed  as  to  the 
yearly  amount,  nor  as  to  their  duration  ;  and,  besides,  they  are  ac- 
cessories to  a  capital,  viz.  the  company-stock,  contrary  to  the  na- 
ture of  rights  which  have  a  tract  of  future  time ;  Forbes^  July  25. 
1710,  Murray^  (Dict.  p.  5478) ;  July  1.  1735,  Dalrymple^  (Dict. 
p.  5478 1.)  '\ 

9.  Debts,  called  in  the  Koman  law  nomina  debitorum,  when  they 
contain  no  clause  of  interest,  ex.  gr.  debts  due  on  promissory-note 
or  account,  are  rtioveable ;  because  money,  the  subject  of  them,  is 
moveable ;  and  because  they  are  neither  secured  upon  land,  nor 
yield  any  annual  profits  to  the  creditor.  Debts,  in  which  interest 
is  ex^pressly  stipulated,  bear  either  a  clause  for  seisin  in  lands,  or  a 
bare  personal  obligation  upon  the  borrower,  without  any  reference 
to  land.  The  first  kind  has  been  already  considered,  in  explain- 
ing the  doctrine  of  personal  bonds,  a  distinction  must  be  made  be- 
tween our  former  and  our  present  law ;  nor  do  all  personal  bonds 
fall  imder  any  one  rule.  Personal  bonds  bearing  interest  were,  by 
a  general  rule  of  our  ancient  law,  accounted  heritable,  as  quasi  feuda^ 
because  by  the  fixed  yearly  profits  arising  from  them,  they  bore 
some  degree  of  resemblance  to  rights  properly  feudal.  But  as  such 
bonds  were  indubitably  moveable  of  their  own  nature,  and  did  not 
carry  the  distinguishing  character  of  rights  having  a  tract  of  future 
time*  since  they  could  be  cleared  off  at  once,  8upr.  §  6.,  therefore, 

vols.  I.  S  Q  in 

•  Beported  by  Kames^  SeL  Dects.  NO.  88.  Dict.  p.  5457. 

f  An  apprising,  and  the  whole  sums  contained  in  itf  (principal,  annualrents,  accu- 
malated  sum  and  annualrents  on  it,  or  accessories  thereto),  belong  to  the  heir,  though 
the  appriser  die  within  the  legal ;  Kilk.  NO.  S.  txKe  Adjudication  and  Apprising* 
Itajnsay,  Dict.  p.  5538.  The  same  rule  is  applied  to  adjudications  $  Fac,  Coll.  Jan. 
16.  1786,  BaikiCf  DiCT.  p.  5545 ;  Ibid.  July  1.  1794.,  Byder,  Dict.  p.  5549.  A  pre- 
vious judgment  to  the  same  purpose,  Dec.  14.  1769,  Willockt  Sfc.  Dict.  p.  55S9,  was 
reversed  in  the  House  of  Lords,  March  30.  1772,  Dict.  p.  5544. ;  but  this  reversal 
appears  to  have  proceeded  on  specialties.    See  note  under  the  case  of  BaUcie. 

t  Sams  invested  in  the  funds  of  Government  have  also  been  found  moveable ;  Fac 
Coll.  Ike.  23.  1791,  Hogf  Dict.  p.  5479. 
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»5  2.  Beirs  Comm.  4,  5. 

^^  The  stock  of  a  company,  though  consisting  partially,  or  even  entirely  of  heritable 
property,  is,  in  questions  of  succession,  held  to  be  moveable ;  Fac.  Coll.  Murrdys^ 
5th  Feb.  1805,  DicT.  v.  Heritable  and  Moveable,  App.  NO.  4.;  Fac  Coll.  Corse, 
SfC.^  \Sih  Dec.  1802,  Dict.  ut  supr.3  App.  NO.  2. ;  Siine,  1st  March  1804,  Dict.  ut  supr. 
App.  No.  3. ;  2.  BelVs  Comm.  4.  So  also,  on  the  other  hand,  debts  due  by  a  com- 
pany, although  constituted  by  bonds  bearing  interest,  or  secured  on  land,  are  conri- 
dered  as  moveable,  in  all  questions  as  to  the  succession  of  a  deceased  partner;  Fac. 
Coll.  Youngs  27th  Jan.  1790,  Dict.  p.  5495. 
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Personal  bonds 
bearing  interest, 
are  moveable  as 
to  succession, 
but  heritable  as 
to  the  fisk  and 
rights  of  hus- 
band and  wife. 


in  every  case  where  the  creditor  himself  considered  the  sum  as 
moveable,  it  wfts  judged  unreasonable  to  adhere  to  a  rule  which 
was  uot  truly  founded  in  the  nature  of  the  right  Hence,  because 
a  creditor,  who  had  lent  money  on  a  bond  payable  against  a  de- 
terminate day,  was  presumed  to  have  an  intention  of  turning  his 
bond  into  cash  at  that  day,  the  bond  was  deemed  moveable  till 
the  term  of  payment ;  and  this  obtained,  thou^  the  bond  had 
carried  interest  from  its  date,  if  the  term  of  payment  of  the  inte- 
rest was  postponed  till  the  term  at  which  the  bond  itself  was  taken 
payable ;  because  the  clause  of  interest  was  presumed  in  that  case 
to  be  inserted,  barely  that  the  money  might  not  lie  useless  in  the 
mean  time,  but  not  with  a  view  to  make  the  sum  heritable^  Feb.  26. 
1629,  Doughus  (DrcT.  p.  5504.)  *•  But  if  the  bond  was  so  con- 
ceived as  to  make  the  term  of  payment  of  the  interest  prior  to  the 
term  of  payment  of  the  bond,  the  aom  descended  to  the  heir,  if 
the  creditor  sinvived  the  period  at  whidi  the  interest  fdl  first  dkie, 
though^  he  died  before  the  principal  sum  was  payable ;  because  he 
was,  after  the  first  term  of  payment  of  the  interest,  presently  enti-^ 
tied  to  a  yearly  profit  on  lus  bond^  which  was  accounted  sumcieOt 
to  make  the  bond  heritable ;  Stairs  July  SI.  1666,  Gordon^  (Dict« 
p,  5505.) ;  Hare.  348,  (Ramsaj/,  Dec  20.  1682,  Dict.  p.  4234.). 
Where  the  term  of  payment  of  a  bond  was  made  at  a  distant  or 
uncertain  day,  the  bond  was  accounted  heritable  even  before  that 
term,  because  the  distance,  or  the  uncertainty  of  the  term  of  pay- 
ment, afibrded  evidence  that  the  creditor  intended  fix>m  the  b^n« 
ning  to  employ  his  money  for  a  number  of  years  together  at  mte- 
rest ;  Durie,  Jan.  15.  1628,  Falconer,  (Dict.  p.  5465.)  ;  Dirk  39. 
(Gray,  July  13.  1666,  Dict.  p.  3629.).  It  obtained  universally  by 
our  ancient  law,  that  all  personal  bonds  were  heritable  after  the 
term  of  payment  of  the  capital,  because  the  creditor,  if  he  did  not 
then  call  for  his  money,  was  presumed  to  have  taken  up  a  resolu- 
tion to  let  it  remain  some  time  with  his  debtor,  i^r  a  yearly  profit  ^^ 
Debts  which  carried  interest,  not  from  the  force  of  any  oause  in 
the  obligation,  but  ex  lege,  as  bills,  claims  of  relief,  &c.  were  move- 
able, Durie,  July  10,  1628,  Cant,  (Dict«  p«  5564*)  ;  because  where 
interest  is  due,  not  from  covenant,  but  from  the  nature  of  the  sub- 
ject, or  the  force  of  statute,  it  is  not  the  creditor  who  creates  the 
interest,  but  the  law  itself,  which  considers  not  so  much  the  rais- 
ing of  a  yearly  profit  on  the  subject,  as  the  equity  of  the  case ; 
and  indeed  bills  were  calculated  merely  to  supply  the  place  of  cash 
in  commercial  matters,  and  not  to  bring  any  annual  profit  to  the 
creditor. 

10.  For  enlarging  the  fimd  for  the  provision  of  younger  children, 
all  sums  contained  m  contracts  or  obligations  carrying  a  clause  of 
interest,  were  declared,  by  1641,  C.  57.,  to  belong  to  the  bairns  and 
next  of  kin  of  the  deceased ;  and  this  statute,  as  it  fell  under  the  act 
rescissory  of  Charles  II.,  was  revived  by  1661,  C.  32.  But  these 
bonds,  though  they  now  descend  to  executors,  and  so  are  move- 
able as  to  succession,  still  continue  heritable  by  the  said  statute,  in 
respect,  first,  of  the  fisk,  and,  2dly,  of  the  rights  of  husband  and 
wife  *K    Byfiseus,  the  Romans  understood  the  crown-revenue ;  and 

by 

*  Same  found,  JSTiUr.  No.  5.  x>oce  Heritable  and  Moveable,  Kamet,  Bern.  Decis. 
and  D.  Falc.  Nov.  22.  1748,  Dict.  p.  5506 ;  Fac.  ColL  My  9.  1765,  Stewart,  Dict. 
p.  5510. 

*'  A  bond  of  corroboration  bearing  a  clause  of  intarest,  and  the  granter  having  8iir« 
vived  the  term  of  payment,  it  was  found  heritable  quoad  his  widow's  jus  relicts,  even 
where  the  original  obligation  had  been  found  to  be  moveable :  Moss,  ^.  I  Mh  Nm.  1816, 
Fdc.  ColL 
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by  the  wcnrd  Ji^  in  this  statute,  is  meant  the  crown's  ri^ht  to  the 
moveable  estate  of  persons  denounced  rebels  on  letters  of  homing ; 
which  right  is  by  me  act  declared  not  to  extend  to  such  bonds 
bearing  mterest  as  are  due  to  the  rebel.     As  to  the  second,  the 
sense  of  the  act  is,  that  a  widow,  though  she  be  entitled  to  a  legal 
provision  out  of  the  husband's  moveable  estate,  upon  the  dissolu- 
tion of  the  marriage  by  his  death,  in  consequence  of  the  commu- 
nion of  goods,  hath  no  claim  to  any  part  of  the  bonds  bearing  in- 
terest which  were  due  to  him.     And,  e  conversoy  though  the  hus- 
band hath,  in  virtue  of  that  communion,  a  right  to  a  proportion  of 
all  his  wife's  funds  which  are  simply  moveable,  he  has  no  right 
to  the  bonds  due  to  her  which  carry  interest ;  as  to  which,  his 
daim  is  limited    to  the  interest  which    either    had   arisen  on 
them  before  the  marriage,  or  which  hath  arisen  or  shall  arise 
standing  the  marriage ;  because,  by  that  clause  in  the  act,  such 
bonds  are  declared  to  continue  heritable  as  to  husband  and  wife. 
Yet  if  a  wife  obtain  from  her  husband  an  obligation  for  her  an- 
nuity, in  case  of  his  predecease,  containing  a  clause  of  interest,  that 
clause  is  presumed  to  be  inserted,  rather  as  a  spur  to  make  the 
debtor  punctual  in  his  pajrments,  than  with  a  view  of  raising  into* 
rest  on  the  sum  itself;  and  therefore,  if  she  should  marry  again, 
the  second  husband  would  be  entitled,  jtire  mariii^  to  the  arrears  of 
the  annuity  incurred  before  the  second  marriage,  notwithstanding 
they  were  constituted  by  an  obligation  containing  a  clause  of  in- 
terest, Feb.  23. 1739,  Dunlop^  stSLted  in  Folio  Dkt.  L  384,  at  bottom, 
(DicT.p.  5770.). 

11«  If  the  creditor  in  a  bond  takes  it  payable  to  himself,  his 
heirs5  and  executors,  the  bond  descends  to  executors  solely,  though, 
by  the  form  of  words,  it  is  made  payable  both  to  heirs  and  execu- 
tors. Nay,  though  it  be  granted  to  his  heirs,  without  mentioning 
executors,  the  right  devolves  not  on  the  proper  heir,  though  heirs 
are  mentioned,  but  on  the  executors,  who  are  not  mentioned ;  both 
because  the  act  1661  is  express,  that  all  bonds  shall  go  to  executors, 
if  they  be  not  secluded,  and  because  the  word  hetr^  when  tak^i  in 
a  large  sense,  is  a  generic  term,  which  comprehends  every  person 
who  is  to  succeed  by  law  in  any  right  aftev  the  death  of  the  pro- 
prietor or  creditor ;  and  since  bonds  are  by  that  statute  declared 
moveable  as  to  succession,  the  executor,  who  is  hceres  in  mobilibus, 
is  considered  as  the  person  to  whom  such  bond  is  taken  payable. 
The  case  is  different,  where  a  bond  is  taken  to  heirs-male,  or  to  a 
series  of  heirs,  whether  male  or  female,  one  after  another ;  for  the 
destination  of  such  bond  secludes  executors  as  necessarily  as  if  they 
had  been  secluded  in  the  most  explicit  words  ^. 

J  2.  From  the  rule.  That  obligations  having  a  clause  of  interest 
descend  to  executors,  the  act  1661  excepts,^r^.  Bonds  containing 
a  clause  of  infeftment ;  because  such  clause  plainly  discovers  the 
creditor's  intention  to  constitute  with  his  money  a  feudal  right  on 
land.  Under  this  exception  may  be  included  even  personal  bonds 
which  contain  an  assignation  to  an  heritable  subject  for  the  credi- 
tor's farther  security,  Falc.  ii.  84.,  ^Fraser's  Trustees^  Jviy  12. 1749, 
DxcT.  p.  5491.) ;  for  such  deed,  being  a  proper  conveyance  of  an 
heritable  subject,  is  as  truly  heritable  as  the  subject  conveyed  f. 

^  A  bond  of  proTision  granted  by  a  father  to  his  daughter,  <*  or  the  heirs  of  her 
<<  bodv,  or  her  assignees  respective^*  whom  ffuling)  to  certain  heirs  named,  was  found 
moveable  in  the  person  of  the  daughter,  and  iransmissible  by  testament ;  Falc.  June  5. 
1745,  Duffs^  DicT.  p.  5429. 

f  The  same  judgment  was  given  where  the  subject  conveyed  in  security  was  a  right 
of  tack;  Fac.  Coll.  Dec.  S.  1794*9  Watson^  Dicr.  p.  731. 
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What  if  these 
last  be  convey- 
ed to  an  as- 
signee,  his  heirs 
and  executors, 
or  simply  to 
an  assignee  and 
his  heirs. 


2rf/y,  Bonds  excluding  executors  are  excepted  from  that  act ;  be- 
cause there  also  the  creditor  himself  points  out  by  the  destination 
that  the  sum.  shall  go  to  his  heir  *^  If,  in  a  conveyance  of  a  bond 
secluding  executors,  the  creditor  exclude  also  the  assignee's  exe- 
cutors, the  bond  continues,  without  all  doubt,  heritable  in  the  per- 
son of  the  assignee ;  and,  on  the  other  hand,  when  such  bond  is 
conveyed  to  an  assignee,  his  heirs  and  executors,  the  secluding 
clause  in  the  original  bond  flies  off,  and  the  sum  becomes  moveable, 
FoutU,  June  17. 1680,  SandUands,  marked  in  Folio  Diet  1 369.,  (Dict. 
p.  5498.)  J  for  in  both  cases  the  assignee's  design  is  clearly  point- 
ed out  by  the  manner  in  which  he  directs  the  conveyance  to  be  drawn. 
But  the  question  is  thought  more  doubtful  where  the  assignation 
is  taken  to  the  assignee  and  his  heirs.  On  the  one  hand,  it  may  be 
affirmed,  that  the  bond  continues  in  that  case  heritable  in  the  per- 
son of  the  assignee ;  because  the  excepting  words  of  the  act  are 
unlimited,  that  all  bonds  secluding  executors  are  heritable,  without 
leaving  room  to  distinguish  whether  the  bond  does  or  does  not 
continue  with  the  original  creditor ;  and  consequently,  that  the  ex- 
ception must  refer  to  the  instrument  of  debt,  the  bond  itself,  and 
not  to  the  assignation.  Yet  the  contrary  opinion  appears  more 
probable,  that  the  secluding  clause  in  the  bond  loses  its  force  by 
the  assignation,  and  that  the  bond  afterwards  returns  to  thegenmtd 
moveable  condition  of  bonds ;  for  as  a  bond  taken  to  the  creditor's 
heir  descends  to  executors,  so  musit  the  assignation  of  a  bond  when 
taken  in  the  same  way.  Besides  the  exception  in  the  act  1661 
proceeds  not  from  the  nature  of  the  debt,  bonds  secluding  execu- 
tors being  as  truly  moveable  in  their  nature  as  other  bonds,  but 
trom  the  destination  of  the  creditor ;  and  though  every  creditor 
is  entitled  by  law  to  settle  his  own  succession,  his  destination 
cannot  be  construed  to  regulate  that  of  his  assignee,  over  whidi  he 
has  no  power  *'•  In  a  late  case,  where  a  bond  secluding  executors 
had  been  assigned  by  the  creditor  to  his  eldest  son,  and  his  heirs,  but 
without  an  exclusion  of  his  son's  executors,  the  court  waved  deci- 
ding the  general  point ;  but,  in  the  special  case  before  them,  they 
gave  judgment  tor  the  son's  heirs  against  his  executors,  because  the 
bond  was  assigned  by  the  creditor  to  his  eldest  son  or  heir,  jPo/c. 
i.  215.  (Kennedy,  Vlth  Nov.  1747,  Dict.  p.  5501.)  *^  A  bond  se- 
cluding executors,  which  is  carried  from  the  original  creditor 
not  to  an  assignee  by  a  conveyance  inter  vivos^  but  to  an  heir  of 
provision  by  service,  continues  heritable  in  the  person  of  the  heir ; 
for  where  one  makes  provision  tor  his  heir,  he  is  understood  to 
make  it,  not  for  the  first  heir  only,  but  for  a  succession  of  heirs, 
as  long  as  the  settlement  is  not  altered,  according  to  the  rule,  jETae- 
res  haeredis  met  est  haeree  meuSj  L.  194.  De  reg.jur. ;    Karnes,  5S. 

(Dict* 

^^  See  the  case  of  Boss,  4M  July  1809,  Fac.  Coll.,  where  wiD  be  found  moch  valuable 
matter  as  to  this  dass  of  bonds. 

*7  In  the  caseof  2ZOS5,  not.^^  k.p.  it  was  held  by  a  niajorily  of  the  Court,  that  bonds 
secluding  executors  ^  were  given  to  the  heir»  not  merely  in  virtue  of  the  special  desti^- 
<<  nation  contained  in  them,  but  from  their  being  held  to  be  heritable  sua  mUura  ;'*— 
that  they  were  accordingly  incapable  of  being  carried  off  from  the  heir  by  simple  w<h^ 
of  bequest  in  a  Scots  testament ;— and  that  bdng  thus,  in  the  strictest  sense,  heritable 
by  the  law  of  Scotland,  and  the  question  what  is,  or  is  not  heritable  property,  betng 
necessarily  to  be  decided  by  the  lex  ret  sita,  they  were  equally  incapable  of  being  car- 
ried by  an  English  testament. 

^^  The  Court  seems  in  this  case  to  have  been  moved  by  several  specialties.  See 
KiUcerraris  report,  Dict.  p.  £i99  \  and  another  by  Elchies,  v.  Hebitablb  aiu>  Movft- 
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(Djct«  p.  3224.).  From  the  whole  of  this  doctrine^  it  may  be  ob- 
served, that  though  all  subjects  immoveable  by  the  Roman  law  are 
heritable  by  ours,  yet  some  things  are  moveable  by  that  law  which 
are  not  moveable  with  us,  ex.  gr.  certain  kinds  of  bonds,  rights 
bearing  a  tract  of  future  time,  &c.-  Another  instance  of  this  will 
occur  afterwards  in  the  case  of  heirship  moveables. 

13.  The  act  1661  is  limited  to  obligations  containing  clauses  of 
interest  Obligations  therefore  carrying  interest  without  the  sti- 
pulation of  parties,  seeing  there  is  no  provision  concerning  these 
in  the  statute,  must  continue  what  they  were  by  the  former  law. 
On  this  ground,  all  subjects  bearing  interest  ex  lege,  because  they 
were  nioveable  by  the  ancient  law,  supr.  §  9.,  are  to  this  day  move- 
able in  all  respects,  i.  e.  not  only  as  to  heir  and  executor,  but  as  to 
the  fisk,  husband  and  widow,  Edg.  Dec.  18.  1724,  Leslie^  (Dict. 
p.  5768.).  And  even  as  to  bonds  bearing  interest,  which  are  the 
proper  subject  of  the  act,  the  legislature  s  only  intention  was,  to 
make  certain  kinds  of  them  moveable  in  point  of  succession,  which 
had  been  formerly  heritable,  in  order  to  a  more  equitable  distri- 
bution of  the  effects  of  deceased  persons  among  their  issue;  but 
by  no  means  to  alter  the  nature  of  any  subject  which  had  been 
moveable  by  our  ancient  law,  so  as  to  make  it  heritable  in  any  re^ 
spect  When  therefore  it  is  declared  by  the  act,  that  bonds  shall 
continue  in  their  former  condition,  not  to  fall  mider  the  single  es- 
cheat or  under  the  jus  mariii  atU  relicUB^  it  can  be  understood  only 
of  such  bonds  as  had  been  by  the  old  law  heritable,  and  were  then 
made  moveable  as  to  succession,  ex.  gr.  bonds  after  the  term  of  pay- 
ment, or  even  before  that  term,  if  they  were  taken  payable  at  a 
distant  day.  But  as  bonds  were,  in  the  general  case,  accounted 
simply  moveable  before  the  act  1661  till  the  term  of  payment  was 
past,  and  so  fell  under  the  single  escheat,  and  under  tiiejus  mariti 
au£  relictce^  they  still  continue  moveable  in  all  these  respects,  not- 
withstanding the  statute,  Falc.  ii.  14.  (Kilk.  and  Karnes^  Rem.  Dec. 
Metise^  DicT.  p.  5506.). 

14.  Rights  originally  moveable  may  become  heritable,  ^rrf.  By 
the  destination  of  the  proprietor  or  creditor,  who  hath  the  right 
of  settling  any  part  of  his  estate  in  whatever  manner  he  pleases, 
provided  he  shall  properly  discover  his  intention.  He  may  therefore 
destine  personal  bonds  due  to  himself,  or  his  jewels,  paintings,  plate, 
books,  or  even  cash  lying  in  his  repositories,  so  as  they  may  de- 
scend to  his  heir  *^  The  bare  appointment  of  the  proprietor  to 
lay  out  his  money  on  land,  if  it  be  clearly  expressea,  makes  the 
sum  heritable,  though  he  should  happen  to  die  without  taking  any 
step  to  carry  his  appointment  into  execution.  Thus,  a  sum  which 
was  destined,  by  a  marriage-contract,  to  be  employed  on  land  for 
the  heir  of  the  marriage,  was  adjudged  to  be  heritable,. though  it 
was  never  so  employed,  Durie^  Jan.  19.  1637,  RoberUon^  (Dict. 
p.  5489.).  One's  collecting  of  timber,  stone,  slate,  or  other  mate- 
rials *  ^%  for  raising  an3r  fabric,  or  edifice,  is  not  sufficient  to  make 

VOL.  I.  '  3  R  them 

*  "While  a  house  was  building,  the  proprietor  died  ;  and  a  set  of  doors  and  windows, 
and  other'  articles  destined  for  the  house,  (and  lying  within  it,)  but  not  yet  made  part 
of  the  building,  were  found  to  be  heritable;  Fac.  CM.  Feb*  25.  1783,  JoAnstorij  4^. 
DrcT.  p.  54i3. 

"  See  a  case  arising  out  of  such  a  destination ;  Veilch^  2Sth  May  1808,  Fac.  Coll. 
Dict.  o-  Ssrvick  and  Confirmatioit,  App.  NO.  4. 

^®  It  is  laid  down  by  Steuart^  Ans.  v.  Executors,  <*that  the  materials  for  building 
<<  of  a  house,  if  the  work  was  beg^n^  should  belong  to  the  heir;  for  so' they  seem  to 
«  be  destined.  But  if  the  building  were  not  begun^  the  man  might  have  changed  his 
**  mind,  and  his  executors  would  have  the  better  daim  to  the  materials.'^  See,  to  the 
same  ^ect,  2.  BelPs  Comm.  S.  The  report  of  Johnstoris  case,  iupr.  not.  *,  seems 
likewise  to  support  the  general  principle,  that  in  all  cases  <«  where  the  will  of  the  pro- 
«*  prietor,  so  strongly  marked,  is  actually  carrying  into  execution  by  overt  acts,  such 
(«  animus  should  have  full  effect." 
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All  obligations 
bearing  interest 
ex  legCf  are 
moveable. 


Moveable  rights 
become  herita- 
ble, I  St 9  B}',  des- 
tination; 2dii/f 
By  a  superven- 
ing heritable  se- 
curity. 
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BoomAL  ^      them  heritable  destinatione^  till  they  be  united  to  the  surface  of  the 

ground  by  actual  building ;  but  where  the  roof  or  walls  of  an  house 
are  thrown  down,  to  be  immediately  rebuiltt  the  slates  and  other 
materials  disjoined  from  it  continue  heritable  notwithstanding  their 
temporary  disjunction,  org.  L.  18.  §  1.  De  act.  empL  A  move- 
able debt  becomes  heritable,  2cf/^,  By  the  supervenmg  of  an  heri- 
table security,  ex.  er.  by  the  creditor's  accepting  an  heritable  bond 
in  corroboration  of  the  debt,  or  by  his  obtaining  a  decree  of  adju- 
dication upon  it  *.  In  these  instances  the  alteration  made  in  the 
quality  of  the  ri^ht,  in  point  of  succession,  proceeds  not  from  any 
presumed  intention  in  the  creditor ;  for  he  only  means  to  secure  his 
payment,  without  any  view  of  altering  his  succession ;  but  from  the 
nature  of  the  additional  security,  which,  because  it  affects  land,  is 
heritable ;  and  this  heritable  bond,  or  adjudication,  though  it  be  but 
an  accessory  to  the  moveable  right,  yet,  as  it  is  the  preferable  and 
stronger  right  of  the  two,  has  the  effect  to  draw  the  moveable,  which 
is  the  inferior  right,  after  it  For  this  reason,  when  a  creditor  in  a 
personal  bond  executes  a  summons  of  adjudication  against  his  debt- 
or, the  debt  becomes  not  heritable  from  the  citation,  though  if  the 
creditor  discover  an  intention,  at  any  step  of  the  process,  to  alter 
the  nature  of  the  debt,  he  does  it  at  that  period ;  but  it  continues 
in  its  first  moveable  state  till  pronouncing  the  decree  of  adjudica^ 
tion,  by  which  an  heritable  rignt  is  constituted,  Fount.  Jan.  16. 1700, 
CamegiCf  (Dict.  p.  55S7.)  y  and  that  is  the  deed  of  the  judge,  not  of 
the  creditor.  This  however  is  not  to  be  so  understood,  as^  if  the 
supervening  security  must  be  made  real  by  sei^n  before  the  move- 
able debt  become  heritable :  So  soon  as  the  creditor  accepts  die 
heritable  bond*  or  obtains  decree  of  adjudication,  the  moveable  debt 
changes  its  nature,  though  seisin  should  not  ^low  either  cm  the 
bond  or  decree  ^*. 

15.  By 

*  Fac.  C6U.  Die.  20.  1797,  Davidson,  Dicr.  p.  5597. ;  or  by  its  being  declared  a 
real  burden  upon  land ;  Fac.  ColL  Dec.  4. 1789,  Lamonti  Dicr.  p..  5404..  But  tbar  Bane 
consequence  will  not  follow».if  the  heritable  security  is  taken,,  or  the  adjudication  led, 
not  by  the  creditor  himself,  but  by  a  tutor  or  factor  loco  tutoris,  for  his  behoof; 
Fac.  Coll.  Jan.  SI,  179S,  JSosi,  DiCT.p.  5545 1  Ibid.  March  6.  I7989  Lady  Christian 
Graham,  4rc.  Dicr.  p.  5599  ^K 

It  was  long  ago  found,  in  the  case  of  a  process  of  sde  and  ranking  brought  by  an 
apparent  heir,  that  the  decree  of  sale  was  to  be  considered  ar  an.  adjudication  fi>r 
benoof  of  the  whole  creditors,  and  that  therefore  it  was  unnecessary  ibr  the  creditors  to 
lead  separate  adjudications ;  Kili.  NO.  4.  xfoce  Ranking  and  Sale,  Mamell  against  It' 
vine  and  Borne,  DiCT.  p.  1SS49.  The  same  indulgence  has  since  been  eirtfendcd  tcMbe* 
case  of  ranking  and  sale  at  the  instance  of  creditors  \  Act  of  Sederuntf  Jtdy  1 1. 1794, 
§  IS.  But  in  neither  of  these  cases,  it  is  thought,  can  ^uch  constructive  adjaiBcm- 
tion  have  any  effect  on  the  succession  of  the  creditors.  See  Fac.  CM.  Dec.  14.  1796^ 
Henderson,  Uicr.  p.  5534. 

3>  Vid.supr.B.  l.i.  7.§  lB.not.^*^',  bUso  2.  BelPsComm.  10.  It  was  hence  arguad^  in 
a  recent  case,  that  as  ^  in  the  case  of  a  fatuous  creditor,  the  leading  of  an  adjudication 
«  to  secure  his  funds  would  not  alter  the  legal  sutcession ;  from  parity  of  reason,  wbae 
**  the  debtor  is  fatuous,  nothing  which  is  done  against  his  estate  can  be  aUowe^  to 
<<  alter  the  nature  of  his  legal  succession.^  But  the  Court  heM|  that  adjudication  led 
upon  a  moveable  debt  dueliy  a  &tuous  person  did  render  the  debt  heritableow  to  the 
succession  of  the  debtor }  Spalding,  1 5th  May  1811,  Fac.  Coll. 

^*  By  the  law  of  Scotland,  this  has  place  as  to  the  vAole  debt,  though  the  heritable 
security  be  inadequate  to  the  realizing  of  more  than  a  portion  :  and,  therefore,  sboold 
the  greater  part  be  ultimately  recovered  from  the  debtor's  personal  elects,  it 
would,  notwithstanding,  still  be  held  heritable  as  to  succession :  Munro,  2\st  Btau 
1794,  Fac.  ColL  Dicr.  p.  5548/  This  holds  where  the  creditor  dies  domiciled-  m 
Scotland,  though  the  personal  effects  of  the  debtor  should  have  been  situate  im  a 
foreign  country ;  the  succession  in  this  case  being  still  regulated  by  the  Scots  law;  JEfiedL 
Where  the  creditor  dies  domiciled  abroad,  and  where  the  debt  is.  partly  reoov^^ 
from  property  not  subject  to  th6  law  of  Scotland,  <*  the  only  mode  by  which  qaeetionft 
«  of  this  sort  can  be  extricated  is,  by  giving  effect  to  the  law  of  each  country,  with  re* 
»  gard  to  that  part  of  the  debt  recover^  from  property  situated  within  its  jurisdiction  ^ 
Campbell,  5th  March  1805,  Fac.  Coll.,  Dicr.  v.  Heritable  and  Moveable,  No.  ^. 
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^S  a  conveyance  of  the  lands  to  the  purchaser  de 

king  of  security  for  the  price  in  a  moveable 

A  noveable.     As  a  consequence  of  this,  though 

•o,  re  the  execution  of  the  minute  '^,  the  price 

>rs,  Fount.  Dec.  22, 1704,  Chddie,  (Dict. 

?  time,  his  heir  may  be  compelled  to 

'nd  grant  an  ample  right  of  the  lands 

\  sales  of  banKrupt  estates,  the  in- 

the  real  creditors  continues  to 

hie,  not  only  after  the  decree 

infeft ;  ibr  the  sale  which  is 

'•editors,  cannot  alter  the 


Cf 


<L 


^o: 


V. 


'''^L 


x.» 


«%.  o 


<. 


^«^^ 


^ 


<* 


>w^^;^.«*^>... 


<.v^ 


K 


hinff  the  heritable  secu- 

'^nough  therefore  the 

belongs  to  the  pur- 

nent  upon  it ;  yet 

^  f^  ^  a  charge  upon 

^'^t  ^'^  \  \"        '  ^  editors  are  enti- 

1^*^'*/  uiarged,  or  conveyed 

V      '  .o ;  and  consequently  they 

as  their  rights  still  subsist,  not 
.  neirs. — See  more  on  liie  subject  of 
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portly  mention  the  general  characters  which 
and  moveable  subjects,  reserving  the  particu- 
.«^  of  them  to  their  proper  titles.    Firsty  Heritable  sub- 
^e-  those  which  descend  to  the  heir,  may  be  attached  at  the 
creditors  by  inhibition  and  adjudtcation  only ;  whereas,  the 
diligences  for  securing  or  recovering  moveables  are  arrest- 
Bd  poinding.     2c%,  Heritable  rights  or  subjects  cannot,  by 
of  Scotland,  be  conveyed  by  any  deed  of  a  testamentary 
t  They  can  be  transmitted  only  by  deeds  inter  vivos,  in  the 
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lingly,  the  creditor  in  an  heritable  bond,  bavin  j^  in  viitae  of  special  powers, 

estate  to  sale  for  payment  of  the  bond,  the  debt  was  found  to  have  there- 

idered  moveable,  thoagh  the 'Creditor 'had  died  before  the  term  of  payment 

;  misonj  29th  Noo.  ISOS,  Vac.  ColL 

averse  of  the  doctrine  in  the  text  also  holds  trae :  For,  as  die  price  of  a  luid 

»nds  to  the  aell^s  executors,  so,  on  the  other  hand,  where  the  obIig»- 

U  mere^  personal,  {payment  must  be  made  by  the  executors  of  the  purcna- 

I,  where  one,  (under  a  mere  personal  obligation,)  purchases  lands  burdened 

Idbts,  and  -afterwards  dies  1)efore  payment*  his  heir,  if  obliged  to  discharge 

ice,  is  entitled  to  relief  against  die  executor ;  it  being,  in  eveir  case,  <<  the 

rjpf  the  obligaition  granted  4br  the  price  of  the  lands,*'  and  not  the  character 

s  as  affecting  the  real  sulject,  **  tnat  regulates  the  relief,  "^gpspad  these  debts, 

tfaepurchasei^s  heir  and  executor;**  Afbuthnotj  2M  June  1773,  Fac  ColL 

W*  So  ako,  (the  obligement  to  pay  being  still  personsfl,)  where  the  purchaser 

by  .tlie«ontract*of  sue,  to  retain  a  part  of  the  price  expressly  **  for  the  pur- 

" — mgan  heritable  debt  to  that  amount,  secured  on  the  said  lands,'*  it  is  the 

must  pay  the  sum  thus  retained  i  Macnicot,  I6th  June  1 S14,  Fac.  Coll.  It 

i' where  die  price,  or  part  cf  It,  is  declared  a  real  burden  affecting  the  lands ; 

thepai^Mised  destinMion  of  the  purchaser  is  made  quite  evidenL  Aocord- 

*l  a  ease^  though  the  purchaser  had  taken  no  infeftment  on  the  disposi- 

^  ptirt  ai  the  price  a  real  burden,  and  though  he  had  granted  a  personal 

MDonnt,  the  executor,  against  whom  this  bond  was  pat  in  force,  was  found 

[nHef  spoilt  die  heir;  i&cmcolf  $lst  Jan.  1S16,  Fae.  Coll. 

eorrecdyt  before  execuUon  of  the  obligation  come  under  by  the  minute, 
jtsfltf-hmf  h^re  been  executed  $  i.  e.  it  had  been  subscribed  andf completed  in 
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sition, or  of  a 
charge  or  de- 
cree for  pay- 
ment. 


Price  of  a  land 
estate  volunta* 
rily  sold  is  move- 
able ;  but  when 
judicially  sold, 
the  interest  of 
real  creditors 
remains  herita- 
bly secured  till 
they  are  paid. 


An  Institute  of  the  Law  of  Scotland. 

cure  the  payment  of  it      Neither  does  the  demand  of  payment 
by  a  creditor  in  an  heritable  debt,  though  made  judicially,  afford 
any  presumption  of  an  intention  to  change  the  nature  of  it  to 
moveable,  but  rather  to  employ  his  money  when  recovered  from 
the  present  debtor,  upon  another  heritable  seciu'ity  more  to  hjs  lik- 
ing, or  perhaps  on  a  purchase  of  land  ^\      Thus  a  decree  obt^- 
ed  by  a  creditor  against  his  debtor,  though  a  decree  carries  in  it  a 
demand  of  payment,  has  not  the  effect  to  render  the  debt  move- 
able, Fount  Feb.  27.  1712,  Scot,  (Dict.  p.  3362.).   Thus  also,  a  sum 
belonging  to  the  wife  not  falling  under  the  Jus  marith  ex.gr.  a  bond 
bearing  interest,  continues  heritable  as  to  the  husband,  notwithstand- 
ing a  demand  of  payment  from  the  debtor.  Mack.  §  7*  h.  t.  ^.  Nay, 
though  the  wife  should  not  only  demand,  but  actually  recover  pay- 
ment, there  is  no  alteration  in  the  heritable  nature  of  the  bond 
quoad  maritum,  unless  a  presumption  shall  arise,  from  Ifier  allowing 
the  husband  to  apply  the  sum  to  his  own  use,  or  froin  other  cir- 
cumstances, that  she  truly  intended  a  donation  to  him..    In  the 
same  manner,  though  a  charge  used  by  a  creditor  on  l<stters  of 
horning,  is  the  strongest  indication  of  his  purpose  to  recover  pay- 
ment ;  yet,  by  our  latest  decisions,  neither  a  charge  upon  a  bond 
that  had  been  made  heritable  by  adjudication,  Nov.  12.  1728,  Eeidsj 
(Dict,  p.  5585.),  nor  on  a  bond  secluding  exegutors,  July  24.  1705, 
Gray  J  (Dict.  p.  5581.),  was  adjudged  to  aker  the  heritable  nature 
of  these  sums  ;  see  Falc.  ii.  234.,  [Douglas^  Nov.  28.  1751,  Dict. 
p.  5576.)  !•     It  must  however  be  acknowledged,  that,  by  pur  for- 
mer law,  requisition  used  by  a  cr^diljor  upon  a  right  of  wadset,  or 
infeftment  of  annualrent,  made  the  sum  in  the  right  moveal^Ie,  which 
before  was  heritable.     This  seems  to  have  proceeded  from  the  effect 
then  given  to  requisition,  of  extinguishing  the  real  security  of  the 
wadsetter  or  annualrenter ;  for  while  this  was  held  for  law,  the  debt, 
which  after  requisition  was  secured  barely  by  a  personal  obligation 
against  the  granter  and  his  heirs,  could  be  no  longer  heritable: 
And  though  this  doctrine  ought  to  have  been  rejected,  after  cus- 
tom had  introduced  a  clause  in  those  rights,  that  notwithstanding 
the  requisition,  the  real  security  should  stul  subsist,  it  continued  long 
to  be  received  as  the  law  of  Scotland,  5Sf.  B.  2.  Tit.  1.  §  4. ;  Made. 
§  6.  h.  t.     But  our  late  lawyers,  more  ajgreeably  to  the  nature  of  re- 
quisition, and  to  the  above-quoted  decisions,  are  of  opinion  that  such 
rights  continue  heritable  even  after  requisition  ". 

17.  In  applying  the  doctrine  of  this  title  to  the  sale  of  lands,  a 
distinction  ought  to  be  made  between  voluntary  and  judicial  sales. 
Where  the  proprietor  sells  voluntarily  either  a  land  estate,  or  a  right 
affecting  it  for  a  determinate  price ;  that  price,  as  a  moveable  sub- 
ject, descends  to  the  sdiler's  executors,  if  it  be  not  heritably  secured; 
because  by  the  proprietor's  pwn  deed,  in  turning  the  right  of  his 

lands 

.  *  So  the  Court  decided^  where  the  demand  had  been  made  b^  action  aguntt  the 
debtor  with  the  wife's  consent  \  Fac,  Ceil  Dec.  2.  1792,  Macietmef  Dicr.  p.  5778. 

t  A  creditor  secured  by  decree  of  adjudication  having  entered  into  a  subminioD  for 
ascertainin<T  the  amount  of  partial  payments,  and  the  true  state  of  the  debt, — tk  decree- 
arbitral  pronounced  for  the  balance,  and  a  charge  of  homing  given  by  a  factor,  was 
found  to  render  the  sums  moveable;  Fac.  Coll.  June  17.  1761,  Dame  Elizabeth  Mac- 
kenzie^ Dict.  p.  54S2. 

^^  A  bond  secluding  executors  was  found  to  remain  heritable^  <<  notwithstanding  a 
«  process  for  payment  at  the  creditor's  instance,  and  notwithstanding  an  assigDation  in 
««  trust,  under  back  bond  to  hold  count  for  what  should  be  recovered,  or  letrooeas  the 
«<  creditor,  his  heirs  and  assignees;''  Monro,  Mih  JuUf  17S5,  Elchies^  v.  HxAiTaBLE 
AND  Moveable,  No.  2. 

^^  After  a  wadset  has  been  declared  dissolved,  the  redemption  money  lying  in  the 
hands  of  the  consignee  appointed  by  the  Court  is  moveable,  and  so  attachable^  not  by 
inhibition,  but  by  arrestment;  Stormonthy  2ith  May  18H,  Fac.  Coll. 
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lands  into  money  upon  a  moveable  security,  he  alters  the  nature  of 
that  fund  from  heritable  to  moveable  ^^  And  it  is  not  ^formal  dis- 
position only,  but  even  a  minute  of  sale  which  has  this  effect ;  for 
die  minute  contains  a  conveyance  of  the  lands  to  the  purchaser  de 
prasenth  and  the  taking  of  security  for  the  price  in  a  moveable 
form  makes  the  price  moveable.     As  a  coneequence  of  this,  though 
the  seller  should  die  before  the  execution  of  the  minute  '^,  the  price 
will  descend  to  his  executors,  Fount.  Dec.  22. 1704,  Cheidie,  (Dict. 
p.  5531.) ;  while,  at  the  same  time,  his  heir  may  be  compelled  to 
fulfil  the  deed  of  his  ancestor,  and  grant  an  ample  right  of  the  lands 
to  the  purchaser.     But  in  judicial  sales  of  banKrupt  estates,  the  in- 
terest m  the  estate  belonging  to  the  real  creditors  continues  to 
affect  it,  and  consequently  is  heritable,  not  only  after  the  decree 
of  sale,  but  even  after  the  purchaser  is  inf^ ;  ibr  the  sale  which  is 
intended  for  the  benefit  of  these  real  creditors,  cannot  alter  the 
nature  of  their  several  rights,  by  extinguishins  the  heritable  secu- 
rity which  they  had  before  on  the  lands.     Though  therefore  the 
lands  themselves,  that  is,  the  property  of  them,  belongs  to  the  pur- 
chaser in  virtue  of  his  decreet  of  sale,  and  infeftment  upon  it ;  yet 
seeing  the  securities  t>f  the  real  creditors  remain  as  a  cliarge  upon 
them^  the  shares  of  the  price  to  which  these  real  creditors  are  enti- 
ded  continue  heritable  till  their  debts  are  discharged,  or  conveyed 
by  them  to  the  purchaser  upon  payment ;  and  consequently  they 
descend  upon  their  deatli,  in  so  far  as  their  rights  still  subsist,  not 
to  their  executors  but  to  dieir  lieirs. — See  more  on  liie  subject  of 
this  title,  T4t. «.  §  23.  and  Tit.  12.  ^  45. 

18.  We  may  "here  shortly  mention  the  general  characters  which 
distinguish  heritable  and  moveable  subjects,  reserving  the  particu- 
lar explication  of  them  to  their  proper  titles.  lirsty  Heritable  sub- 
jects, or  those  which  descend  to  the  heir,  may  be  attached  at  the 
suit  of  creditors  by  inhibition  and  adjudication  on^ly  ;  whereas,  the 
proper  diligences  for  securing  or  recovering  moveables  are  arrest- 
ment and  poinding.  2c%,  Heritable  rights  or  subjects  cannot,  by 
the  law  of  Scotland,  be  conveyed  by  any  deed  of  a  testamentary 
nature :  They  can  be  tcansmitted  only  by  deeds  inter  vivos,  in  the 

S  J  ibrm 


Title  III. 


VOL.  ^. 


I  I        m 


^  Accordingly,  the  creditor  in  an  heritable  bond,  bavin  j^  in  virtue  of  special  powers, 
4>rotight  the  estate  to  sale  for  payment  of  ibe  bond,  the  debt  was  found  to  have  there- 
by been  rendered  moveable,  thongh  the*creditor  had  died  before  the  term  of  payment 
of  the  price;  Wilson,  29th  Nov.  ISOS,  Kftr.  ColL 

The  converse  of  the  doctrine  in  the  text  also  holds  trae :  For,  as  die  frice  of  a  luid 
estate  descends  to  the  seller's  executors,  so,  on  the  other  hand,  where  the  obliga- 
tion topay  is  merely  persona],  {>flym»it  must  be  made  by  the  executors  of  the  purcha- 
Thus,  where  one,  (under  a  mere  personal  obligation,)  purchases  lands  burdened 


Ber. 


-with  real  debts,  and  -afterwards  dies  1)efore  payment*  his  heir,  if  obliged  to  discharge 
the  encumbrance,  is  entitled  to  relief  against  die  executor ;  it  lieing,  in  every  case,  <<  the 
**  nature  of  the  obligation  granted  for  the  price  of  the  lands,*'  and  not  the  character 
of  the  debts  as  affecting  the  real  sulject,  **  tnat  regulates  the  relief,  "quoad  these  debts, 
«<  between  the  purchaser's  heir  and  executor;"  Arbufhnoty  2Sd  June  1773,  Fac  CoU. 
Dict.  p.  5225.  So  ako,  (the  obligement  topay  being  still  personsfl,)  where  the  purchaser 
is  allowed,  by  the  contract  of  sale,  to  retain  a  part  of  the  price  expressly  «  for  the  pur- 
<«  pose  of  paying  an  heritable  debt  to  that  amount,  secured  on  the  said  lands,"  it  is  the 
executor  who  must  pay  the  sum  thus  retained  i  Macnicol,  \6th  June  IS  14,  Fac.  Coll.  It 
is  different  where  the  price,  or  part  of  it,  is  declared  a  real  burden  affectmg  the  lands; 
because  here  the  purposed  destination  of  the  purchaser  is  made  quite  evidenL  Accord- 
ingly* in  such  a  case,  though  the  purchaser  had  taken  no  infeftment  on  the  disposi- 
tion declaring  part  of  the  price  a  real  burden,  and  though  he  had  granted  a  personal 
bond  ^or  the  amount,  the  executor,  against  whom  this  bond  was  put  in  force,  was  found 
entitled  to  relief  against  the  heir;  Macnicci,  Sls|  Jan.  1816,  Fac.  CoU. 

^^  More  correctly,  before  execudon  of  the  oUigati<^  come  under  by  the  minute. 
The  minute  itself  had  here  been  executed ;  i.  e^ :.  t^^j  been  subscribed  and  completed  in 
4iue  form*  ^^  ^*^ 


HeritMe  is  at- 
tacdiabfe  only  by 
inbibidon  and 
adjudication, 
conv^able  only 
by  disposidon 
inter  nvos,  and 
requires  a  ser- 
vice to  vest  the 
heir* 
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Some  subjects 
of  a  mixed  na- 
turie  partaking 
both  of  herita- 
ble and  move- 
able. 


form  of  a  disposition :  Whereas  moveables  may  be  bequeathed 
by  testament,  or  by  any  deed  which  sufficiently  discovers  the 
owner's  intention  to  transmit  the  property  pf  them.  3dli/j  Heri- 
tage  cannot  be  conveyed,  even  by  disposition,  if  the  proprietor  be 
on  deathbed }  whereas  moveables  may  be  made  over  or  beqpeathed 
in  the  last  moments  of  life.  4/^/y,  The  heir  completes  his  titles 
to  heritable  subjects  by  a  8ei:vice  as  heir  to  his  deceased  ancestor ; 
i^hereas  the  right  of  moveables  is  vested  in  executors  by  confirma- 
tion. It  hath  been  already  observed,  that  moveableer  fall  under  the 
Jlis  mariti  and  relictcs^  whereas  heritage  falls  under  neither. 

19.  There  are  particular  subjects  which  may  be  called  mixed^  be- 
cause they  partake,  in  different  res|)ects,  both  of  the  nature  of  he- 
ritable and  moveable.    Personal  bonds  bearing  interest,  are,  by 
1661,  C.  32.,  declared  moveable  in  respect  of  succession,  but  con- 
tinue heritable  as  to  the  interests  of  fisk,  husband  and  wife,  $upr. 
$  10.     Such  bonds  are  of  a  mi^ed  nature  in  another  view ;  for 
Uiough  they  were  accounted,  even  after  the  act  1661,  heritable  in 
every  respect  but  that  of  succession,  it  was  declared  by  act  51.  of 
that  year,  that  all  obligations,  eyen  heritable,  having  a  clause  of  in-^ 
terest,  might,  if  no  seisin  had  followed  on  them,  be  affected,  not 
only  by  apprising,  which  was  a  diligence  competent  only  against 
heritable  subjects,  bujt  by  arrestment,  which  is  proper  to  move- 
ables, B.  3.  T.  6.  §  6*     Other  sums  .may  be  heritable  as  to  the  ere* 
ditor,  but  moveable  as  to  the  debtor,  so  that  the  debtor's  execu- 
tors are  liable  in  payment,  without  recourse  against  the  heir.    This 
happens  in  every  case  where  the  creditor,  who  is  absolute  m^tet 
of  his  own  property,  destines  a  moveable  sum  for  his  hdr;  for 
though  such   deistinatiOP   makes  the  sum  heritable  as  to  him  : 
yet  as  the  debtor,  over  whose  successiQn  the  creditor  hath  no 
power,  cannot  be*  affected  by  tbo  deed  of  the  creditor,  the  sum 
continues    moveable   as  to  tlie   debtor^   and    consequently  the 
burden  of  payment  falls  upon  the  debtor's  executors,  as  if  the  cre- 
ditor had  made  no  such  destination.  Stair ^  July  25.  1662,  Naei- 
mithj  (DicT.  p.  5483).    It  appears  to  be  a  necessary  consequence  of 
this,  that  the  destination  or  a  creditor,  who  takes  a  bppd  to  his 
heirs,  excluding  executors  oujght  not  to  alter  the  nature  of  the  ^fsbt 
with  respect  to  the  debtor ;  nevertheless  our  Supreme  Court  de- 
murred upon  that  questioit,^  JPbft.  22.  1681,  La.Marf(.^tmamgham^ 
(DicT.  p.  5522.).     As  a  proprietor  may  transmit  his  propeHy  in 
any  channel  he  thinks  proper,  he  may  also  burden  it  at  pteasure ; 
and  consequently  he^oah  throw  the  weight  of  any  debt  due  by  him- 
self either  on  his  heir  or  his  executor.    Thus,  one  who  has  bor- 
rowed a  sum  oti  a  moveable  bond,  may,  by  a  proper  deed,  burden 
his  heir  primo  loco  with  the  payment  of  it,  by  which  the  heir  be- 
comes the  proper  debtor,  though  the  executors,  and  not  the  heir  of 
the  creditor,  will  have  right  to  the  bond ;  and  this  is  an  instance 
of  a  sum,  moveable  as  to  the  creditor,  and  heritable  as  to  the  debtor. 
The  arrears  of  feu-duty  were  never  accounted  a  mixed  subject,  he- 
ritable as  to  the  superior,  and  moveable  as  to  the  vassal ;  for  the 
decision,  Karnes^  14,  {WUson  against  Bell  and  Grants  July  29,  1718, 
DicT.  p.  5455.),  whidi,  contrary  to  the  doctrine  formerly  received, 
adjudged  the  payment  of  them  to  be  a  burden  upon  the  vassal's 
heir,  truly  proce^ed  on  the  supposition,  that  the  right  of  them 
descended  to  the  superior's  heir ;  and  as  by  a  postenor  decisiop, 
Tinw.  (not  extant),  June  25.  llSSf  Martin  *,  these  arrears  were  de- 

c^Iared 

*  See  this  case  reported  by  Lord  Karnes,  Dicr.  p«  5457. 
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dared  to  be  moveable  as  to  the  superior,  they  must  now  be  move* 
able  in  all  respects,  vid.  mpr.  §  7.  A  bond  taken  payable  to  a  credi* 
tor^.  and  Ruling  him  to  a  substitute,  is,  in  the  opinion  of  some 
lawyers,  Steu.  Jmw.  v.  SubstitzUe^  so  far  moveable,  that  the  creditor 
may  bequeath  it  by  testament :  and  nevertheless  it  is  incontestably 
heritable  as  to  succession  :  for  it  descends  not  to  executors ;  ana 
the  substitute  upon  failure  of  the  creditor  must  complete  his  titles 
to  it  by  a  service  as  heir  of  provision,  which  is  a  method  of  making 
up  titles  proper  to  heritaga  But  it  appears  to  be  a  rule  more  a* 
greeable  both  to  the  analogy  of  law,  and  to  practice,  that  nothing 
which  goes  to  the  heir  by  service  can  be  carried  off  to  his  preju- 
dice, either  by  a  deed  on  deathbed,  or  of  a  testamentary  naturet 
— *But  of  this  see  more  below,  B.  &  71  8.  §  20. 

20i  Ail  questions,  whether  a  subject  be  heritable  or  moveable  in 
point  of  succession  ?  must  be  determined  according  to  the  condi* 
tion  of  it  at  the  time  of  the  ancestor's  death.  If  it  was  then  heri- 
table, it  belongs  to  the  heir,  because  at  that  period  the  right  of 
^acceediag  to  toe  subject  opened  to  him ;  if  moveable,  it  must  for 
the  same  reason  descend  to  executors,  without  resard  to  any  alte* 
rations  that  m^y  have  affected  the  subject  in  the  mtermediate  pe- 
riod between  the  death  of  the  ancestor  and  the  competition  *.  But 
in  judging,  whether  a  subject  be  heritaUe  or  moveable  in  regard 
to  the  JUS  mariti  ?  the  time  of  entering  *  into  the  marriage  must 
foe  attended  to ;  for  if  the  subject  fell  at  that  point  of  time  under 
the  Jus  mariti^  nothing  that  happens  afterwards  can  alter  its  nature. 
Thus,  as  bonds  before  their  term  of  payment  are  moveable  in  all 
respects,  the  husband  acquires  by  the  marriage  a  right  to  all  the 
bonds  due  to  the  wife,  the  term  of  payment  of  which  was  not  then 
ccHne  $  and  having  once  acquired  it,  in  consequence  of  the  wife's 
assignation  implied  in  marriage,  that  assignation  will  support  the 
iiusband's  right  to  them,  even  after  the  term  of  payment  is  ^slap- 
«ed  f. 
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TIT.   IIL 


Ofih0  Comtitutum  (^Heritable  Rights  by  Charter  and 

Seism, 


A 


FTER  having  given  a  general  view  of  the  nature  and  proper* 
ties  of  heritable  and  moveable  rights^  thev  fall  now  to  be 
handled  separately,  beginning  with  the  first,  as  the  most  eminent 
branch  of  the  division. 

2.  Some  writers  pretend  to  have  discovered  traces  of  the  feudal 
plan  among  the  ancient  Romans,  who  frequently  sent  colonies 
into  the  conquered  countries,  and  divided  the  lands  among  the 
planters :  But  those  grants  were  made,  not  to  young  robust  men 
in  consideration  of  future  military  services^  but  to  worn-out 
veterans,  as  a  reward  of  their  past ;  neither  had  the  obligations 
laid  upon  the  grantees  any  resemblance  to  feudal  ones.    There 


was 


*  So  the  Court  found ;  Fac.  ColL  May  81.  1794,  Munro,  Dicr.  p.  554S. 

f  Accoidtnglyy  where  a  bond  of  provision  to  a  daughter  was  made  payable  at  the 
term  next  ensuing  the  first  of  two  events,  her  majority  or  marriage,  and  to  bear  inte- 
rest from  that  term ;  on  her  marriage  during  minority,  the  bond  was  held  to  fall  under 
Jm  mariti  i  Fac  Coll.  Nov.  SO.  1773,  Oman  and  Company^  Dicr.  p.  9142. 
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was  something  which  approaches  nearer  to  the  nature  of  feus,  in 
the  policy  used  by  the  Emperor  Alexander  Severus^  who  bestowed 
the  countries  taken  from  the  enemy,  on  the  dtu:es  and  militez  Urn- 
tand^  to  continue  the  property  of  them  and  their  heirs  as  long  as 
they  could  defend  their  right ;  with  an  express  restriction,  that 
they  should  not  be  at  liberty  to  sell  the  lands,  Lampr.  in  vita  Al. 
Seven.  Others  have  attempted  to  deduce  the  origin  of  feus  from 
the  usages  of  the  ancient  Germans  and  Gauls.  The  governors  or 
rulers  of  the  former  exercised  authority  in  their  several  boroughs 
and  villages,  with  a  right  of  jurisdiction  over  the  inhabitants. 
Every  ruler  had  a  number  of  comUes  to  attend  upon  and  assist  him, 
to  whom  different  stations  were  assigned  at  the  ruler's  pleasure : 
And  there  was  a  mighty  emulation  among  those  comitesj  which 
should  be  most  in  his  ruWs  favour,  and  among  the  rulers,  which 
of  them  should  have  the  greatest  number  of  brave  men  for  his  fol- 
lowers, T(wU.  De  mar.  Germ.  We  are  told  by  Caesar,  De  bell.  Gel. 
Lib.  3«,  that  the  nobler  Gauls  had  attendants,  called  in  their  lan- 
guage Boldurii^  who  were  so  entirely  devoted  to  their  leaders,  that, 
in  their  greatest  dangers  and  misfortunes,  they  either  underwent 
cheerfully  a  like  fate  with  them,  or  voluntarily  put  an  end  to 
their  own  lives.  But  this  devotion  was  in  no  respect  feudal ;  for 
it  was  not  annexed  to  lands,  which  is  the  only  foundation  of  the 
proper  feudal  service.  It  seems  to  have  borne  a  greater  affinity 
to  our  Highland  clanships,  where  the  assiduous  and  unreserved 
obedience  paid  to  the  chiefs,  proceeds,  not  from  feudal  obligations, 
or  oaths  of  fidelity,  but  from  the  affection  which  all  of  the  same 
tribe  have  to  their  head  or  chiefbain  ;  and  as  the  first  inhabitants 
of  Britain  agreed  wonderfully  in  their  customs  tmd  dispositions 
with  their  neighbours  the  Gauls,  these  voluntary  dependencies 
:were  probably  common  to  both  nations. 

:3i.  We  anay  therefore  eondude,  that  it  was  the  Longobards,  or 
Lombards,  who  laid  the  foundations,  or  at  least  made  the  most 
early  improvements  of  the  feudal  system.  That  people  having 
early  lefl  their  original  seats  in  Pomerania,  Magdeburgn,  and  the 
other  northern  parts  of  Germany,  afler  many  migrations  seized 
upon  Lombardy  about  the  year  568.  The  better  to  secure  their 
conquests,  they  found  it  their  interest  to  divide  among  the  chief 
captains  the  conquered  country,  reserving  the  superiority  to  their 
Kmg;  and  these  captains,  after  retaining  what  was  proper  for 
diemselves,  proportioned  the  residue  among  a  lower  rank  of  offi- 
cers, under  the  conditions  of  fidelity  and  muitary  service.  Tliese 
grants  were  bestowed  by  the  Kiiig,  or  his  principal  commanders, 
as  a  sort  of  pay  to  their  followers,  in  place  of  the  stipendia  given 
by  the  Romans  to  their  soldiers  in  money.  The  policy  of  this 
system  was  so  universally  approved  of  in  that  military  age,  that 
even  af^r  an  end  was  put  to  me  reign  of  the  Lombards  in  Italy,  it 
was  adopted  by  Charles  the  Great,  and  by  most  of  all  tihe  princes 
of  Europe.  It  may  nevertheless  be  observed,  tliat  the  word  feu- 
jdum  is  not  once  to  be  found,  either  in  the  laws  of  the  Lonaobsurds, 
or  even  in  the  constitutions  of  Charlemagne ;  in  all  whiw,  6ene- 
Jfidum  is  tlie  term  uniformly  used  to  express  a  feudal  grant 

4.  Feudal  grants  were  originally  precarious,  revocable  at  the 
pleasure  of  the  grantor,  L.  1.  Fetid.  7L  1.  §  1. ;  and  when  after- 
wards they  came  to  be  given  for  life,  the  feu  returned  upon  the 
vassal's  death  to  the  superior.  During  this  period,  the  feudal  law 
may  be  considered  as  in  its  infancy  ;  for  while  these  grants  lasted 
only  for  life,  no  casualties  or  fruits  of  superiority  could  arise  to  the 

overlord 
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overlord  from  the  death  of  the  vassal,  or  from  the  entry  or  marriage 
of  the  heir.  In  a  short  time,  heirs  of  the  first  degree  in  the  right 
line  of  descendents,  i.  e.  immediate  sons,  were  admitted  to  the 
succession  of  their  father's  feu ;  not  the  eldest,  but  at  first  he  on 
whom  the  superior  was  pleased  to  bestow  it,  and  afterwards  all  of 
them  equally,  d.  L.  1.  Feud.  7\  1.  §  1. ;  but  where  those  sons 
happened  to  die  before  the  father,  the  first  vassal,  grandsons  were 
excluded.  The  Emperor  Conrad  the  Salick,  the  more  effectually 
to  engage  his  vassals  to  his  interest,  in  an  expedition  which  he  took 
to  Rome,  anno  1026,  to  repress  the  Guelf  faction,  Otho  Frmng^  L.  6. 
C.  29.,  extended  feudal  succession  to  grandsons ;  and  even  in  the 
collateral  line  to  brothers,  where  the  right  of  the  feu  had  been 
formerly  in  their  common  father,  L.  5.  Feud.  T.  1.  But  in  ajfeu- 
dum  novunh  or  a  feu  originally  acquired  by  a  vassal  who  died  with- 
out issue,  his  brother  could  not  succeed,  without  an  express  clause 
in  the  grant,  L.  1.  Feud.  T.  1.  §  %  and  T.  20. 

5.  Though  the  feudal  law  had  early  received  considerable  im* 
provements  from  the  many  constitutions,  both  of  the  Lombard 
|[ings,  and  of  Charles  the  Great  and  his  successors ;  yet  the  rules 
which  governed  feudal  grants  were  but  little  known,  as  these  con- 
stitutions were  not,  for  a  considerable  time  after  their  enactment, 
collected  into  one  body.  The  Emperor  Frederick,  surnamed  J?ar- 
barosstij  therefore,  directed  an  institute  of  the  feudal  system,  and 
usages,  to  be  compiled  about  the  year  1 170,  which  was  entitled, 
Cansuetudines  feudorum^  and  has  been  subjoined  to  Justinian's  No- 
vel9,  in  almost  all  the  editions  of  the  body  of  the  Roman  law. 
The  first  book  of  those  usages  was  written  by  .Gerardus  Niger ;  the 
second,  from  the  first  to  the  twenty-fifth  title,  as  the  books  are 

S laced  in  the  vulgar  editions,  by  Obertus  de  Otho,  both  consuls  of 
iilan  ;  what  remains  of  the  second  book  was  composed  by  an  au«- 
tbor  whose  name  hath  not  reached  to  the  present  times ;  the  third 
book  is  lost ;  the  fourth  wm  restored  by  Cujacius  from  the  libraries 
of  Ardizanus  and  Alvarotus,  two  Lombard  lawyers ;  and  die  fifi;h 
was  collected  by  the  same  Cujacius  from  the  Imperial  constitutions, 
which  had  been  omitted  in  the  former  books. 

6.  This  collection,  in  so  far  as  it  is  the  work  of  private  hands, 
does  not  appear  to  have  been  confirmed  by  the  express  authority 
of  any  of  the  German  ^ipperors,  Biisch.  De  feud,  in  proosm.  But 
it  is  generally  agreed,  that  it  had  their  approbation,  and  was  ac- 
<x>uoted  the  customary  feudal  law  of  all  the  countries  subject  to  the 
•empire,  except  id  a  few  particulars^  where  it  appears  from  the  col- 
leotion  itself  that  different  or  contrary  usaiges  were  observed  in 
tUfierent  cities  pr  districts.  But  no  other  state  hath  acknowledged 
the  authority  of  those  written  usages.  Every  kingdom  hath  formed 
to  il^elf  aucb  a  scheme  of  feudal  rules  as  best  agreed  with  the 
,^eDiuB  of  its  own  constitution  J  and  the  system  received  in  Scot- 
%L%id  differs  so  widely  from  the  Conmetudinet  feudorum  in  the  most 
4mportaat  articles,  that  whoever  studies  them  as  common  feudal 
xules,  without  duly  attending  to  the  special  usages  of  our  own 
icountry,  will  wish  to  unlearn  them  when  he  comes  to  practise  in 
our  courts.  In  the  deciding  therefore  of  feudal  questions,  every 
state  is  to  have  regard,  in  the  first  place,  to  its  own  statutes  or 
customs ;  and  in  inquiring  into  the  ancient  feudal  usages  of  Scot- 
land,  notable  assiatanqe  may  be  had  fi*om  the  books  of  the  Ma* 
jesty.  If  there  is  neither  statute  nor  custom  to  direct  us,  we  ought 
.to  consult  the  practice  of  neighbouring  countries,  if  the  genius  of 
4;heir  law  auits  with  ours,  as  to  the  subject  under  debate ;  and 
-abould  J^e  question  still  remain  dubious,  we  may  properly  enough 
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Book  II.  have  recourse  to  the  written  feudal  usages,  as  a  treatise' which  con- 
tains the  outlines  at  least,  or  general  principles,  on  which  all  na- 
tions that  have  adopted  the  feudal  plan  have  proceeded  in  forming 
their  systems.  No  light  can  be  received  from  ancient  histories  or 
writings,  at  what  period  the  feudal  law  was  first  introduced  into 
Scotland ;  for  in  the  confusions  into  which  our  kingdom  was  thrown 
by  its  constant  wars  with  England^  its  oldest  records  and  monu- 
ments were  either  destroyed  or  carried  off  to  that  kingdom  ;  so 
that  there  is  perhaps  no  Scottish  charter  now  extant  dated  before 
the  year  1095  or  1096.  The  laws  ascribed  by  historians  to  Ken- 
neth IL  &  III.  carry  no  just  characters  of  feudal ;  and  besides  they 
are  of  uncertain  credit :  But  it  can  hardly  admit  of  doubt,  that  the 
feudal  law  must  have  been  received  in  this  country,  at  least  as 
early  as  the  laws  which,  in  Skene's  collection,  are  ascribed  to  Mal- 
.  colm  Mackenneth,  but  are  now  generally  believed  to  have  been 
enacted  by  Malcolm  Canmore,  who  began  to  reign  anno  1056  or 
1057. 

Meaning  of  the         '^^  Feudum^  ov  feodum^  is  by  Obertus  derived  from  Jides^  L.  2. 

tertn/eu.  Feud.  T.  3.  §  1.     But  besides  that  that  vocable  sounds  too  harsh  to 

have  a  Latin  original,  it  is  not  likely  that  the  Germans,  who  are 
held  to  be  the  first  founders  of  the  feudal  system,  would  have  bor- 
rowed that  term  from  the  language  of  another  country.  The  opi- 
nion therefore  of  Craig^  Lib.  1.  Dieg.  9.  §  3.,  seems  preferable^  that 
it  is  a  primitive  German  vocable,  denoting  a  reward  due  for  servi. 
ces ;  in  confirmation  of  which,  he  observes,  that  the  old  French  word 
feaux,  signified  those  who  received  a  determinate  allowance  from 
the  masters  whom  they  served;  and  to  this  day  the  wages  due 
to  servants  are  with  us  called  fees ;  see  Spelm.  Gloss,  v.  Feodum. 
The  word  feudumj  or,  as  we  commonly  translate  it,  fee^  or  Jiu^  de- 
notes sometimes  the  subject  itself  granted  to  the  Vassal.  Thus  it 
is  said,  that  a  vassal  falls  from  his  fee,  or  that  a  fee  opens  to  the 
superior.  But  it  is  more  properly  used  to  express  the  right  result- 
ing from  the  feudal  contract :  And  in  this  acceptation  it  may  be 
defined,  a  gratuitous  right  to  the  property  of  lands,  made  under 
the  conditions  of  fealty  and  military  service,  to  be  performed  to 
the  granter  by  the  grantee,  the  radical  right  of  the  lands  still  re- 
maining in  the  granter.  It  is  called  a  gratuitous  rights  because  feus 
were  not,  by  their  first  condition,  to  be  purchased  with  money  ;  but 
those  granted  by  the  lower  rank  of  vassals  soon  became  the  sub- 
ject of  commerce,  equally  with  any  moveable  subject,  L.  1.  Feud. 
T.  I.  ^  ult.  &c  T.  16.  Under  lands,  in  this  definition,  are  included 
all  heritable  subjects  so  connected  with  land  that  they  are  deemed 
;^  t  part  of  it,  as  houses,  fishings,  mills,  juristdictions,  patronages,  &c 

And  nothing  can  be  granted  in  feu  or  fee  but  heritable  subjects: 
.  For  moveables,  because  they  seldom  yield  any  profits  otherwise 
than  by  being  diemselves  destroyed,  cannot  be  the  subject  of  feus; 
since,  where  things  perish  in  the  use^  the  superior  must  by  that  ex- 
tinction lose  the  right  arising  from  his  superiority.  Though  feus 
were  at  first  granted  solely  in  consideration  of  militarv  service,  yet 
services  of  a  civil  or  relimous  kind  were  early  substituted  in  the 
\  room  of  military,  at  the  pte^ure  of  the  ranter,  L.  2.  Feud.  8.  §  2. 
And  in  the  course  of  time  services  of  3l  kinds  were  entirely  dis- 
pensed with  in  some  feudal  tenure^;.  ,  But  where  this  happens,  the 
vassal  who  is  exempte(3'  from  services,  must  in  their  place  be  liable 
in  the  payment;  either  of  a  yearly  sum  of  money,  or  of  a  quantity  of 
grain,  as  in  ^u-holdings,  or  of  something  eke,  however  inconaioer- 
able,  e^.  gi^/ a  penny  money,  a  rose,  a  pair  o^  spurs,  merely  in  ac- 
knowledgment 


^ 
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knowledgment  of  the  superior's  ri^ht^  as  in  blanch  holdings.  In 
the  definition^  the  radical  right  is  said  still  to  remain  in  thegranter, 
because  there  is  not  in  any  feudal  grant  an  absolute  or  total  ces- 
sion of  the  subjects  disponed  made  by  the  granter :  He  reserves  to 
himself,  or  rather  the  law  reserves  for  him,  an  interest  in  it ;  of 
which  more  injr,  §  10. 

8.  AUodial  subjects,  or  subjects  granted  in  alodcj  are  opposed 
to  feus.  But  by  tnese  are  understood  lands  or  goods  enjoyed  by 
the  owner  independent  of  any  superior,  or  without  any  feudal  ho- 
mage. The  word  is  probably  derived  from  a,  privativa^  and  /eorfe,  or 
ktide^  a  German  vocable  used  in  the  middle  ages  for  vassal,  or^de^ 
liSi  (from  whence  the  term  liege  probably  draws  its  origin).  Leg. 
IVisig.  L.  4.  T.  5.  CSy  Addit.  Leg.  Burgund.  1.  T.  14.  §  2. ;  Dh 
Cangey  Gloss,  v.  Leudes ;  for  the  proprietor  of  allodial  subjects  is 
laid  under  no  obligations  of  fidelity  to  a  superior.  In  this  sense 
all  subjects,  immoveable  as  well  as  moveable,  were  allodial  by  the 
civil  law }  for  the  Romans  were  strangers  to  the  rights  of  superior- 
ity. And  even  where  the  feudal  system  is  received,  all  moveable 
goods  are  allodial.  But  no  lands  are  so,  unless  the  granter,  who 
makes  them  over,  expressly  exempt  the  grantee  from  the  obligations 
of  homage  and  fealty,  and  renounce  the  rights  of  superiority  which 
were  formerly  competent  to  him  against  the  vassal,  in  the  subject  of 
the  grant.  Frequent  instances  of  tms  exemption  occurred  in  the  first 
ages  of  feus ;  and  the  Roman  Pontiffs  have  boasted  (though  without 
just  grounds)  of  extensive  allodial  grants  of  lands  made  to  their  pre- 
decessors, by  King  Pepin  and  his  son  Charles  the  Great  By  the 
usage  of  Scotland  no  lands  are  allodial,  except,  Jirstj  those  of  the 
King's  own  property ;  2dlyj  the  superiorities  which  the  Sovereign, 
as  the  fountain  of  feudal  rights,  reserves  to  himself  in  the  property- 
lands  of  his  subjects ;  and,  3c%,  churches,  .church*yards,  manses, 
and  glebes,  the  right  of  which  is  fiilly  perfected  by  the  designation 
of  thepresbytery,  without  any  granit  by  the  crown. 

9.  Feudal  rights  are  to  be  strictly  interpreted  j  ^rst.  Because  the 
feudal  law  is  customary,  which  consists  in  fact ;  and  therefore  ought 
not  to  be  extended  farther  than  the  particular  usage  which  coBsti- 
tutes  it.  2^^,  Because  feus  are,  or  at  least  were  originally,  dona- 
tions which  ought  to  be  confined  within  the  precise  bounds  of  the 
grant.  Upon  this  principle,  Craig  asserts.  Lib.  1.  Dieg.  10.  §  7., 
that  feus,  where  heirs  are  not  expressly  mentioned,  return  upon  the 
vassal's  death  to  the  superior.  JBut  this  carries  the  matter  too  far ; 
for  all  feudal  grants  were,  even  without  the  mention  of  heirs,  ac- 
counted hereditary  as  early  as  the  reign  of  the  Emperor  Lotharius, 
in  so  far  as  concerned  the  descendents  firom  the  first  vassal,  L.  1. 
JF'end.  T.  19, 20.  Some  interpreters  have  affirmed,  that  feus  grant- 
ed by  Sovereigns  are  boniB  Jideif  because  the  favours  of  princes 
ought  to  receive  a  liberal  interpretation.  But  it  is  as  unreasonable 
to  presume  against  the  sovereign  as  against  any  subject,  that  he 
has  given  more  than  is  expressed  in  his  grant:  And  indeed  feus 
granted  bv  the  crown  are  still  more  strictly  interpreted  by  our 
<;ustoins,  than  those  that  are  granted  by  subjects,  in  the  article  of 
w^arrandice,  injr.  §  27. 

10.  The  granter  of  the  feudal  right  is  called  iAe  superior ;  because 
he  stands  in  an  higher  rank  than  the  granteie,  who  is  styled  the  vas- 
sal.  Craig,  Lib.  1.  Dieg.  10.  §  17.,  makes  the  word  vamd  a  dimi- 
nutive of  vassusy  which,  he  tells  us,  denoted  in  the  middle  ages  a 
baron  who  held  his  lands  immediately  of  ^^^  sovereign.  But  it  is 
evident,  from  all  the  writers  of  that  vv^  ^^od,  that  vqssu%  signified  in 
general  an  attendant ;  and  was  ^pp^^^  i  ^pdiscriminately  with  vcu- 
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salluBj  not  to  the.King's  vassals  only^  but  to  those  of  counts^  abbots, 
and  c^ers  of  inferior  rank,  JDu  Cange,  v.  Vamu  el  Vanallw.  Cu* 
jacius  and  Spelman  fetch  its  origin,  with  griBater  probdi>ilit7,  from 
die  German  stheneU  companion  or  fellow.  The  interest  wluch  the 
superior  retains  to  himself  in  all  feudal  ^ants  is  called  dominium 
directum^  because  it  is  the  highest  and  most  eminent  right ;  and 
that  which  the  vassal  acquires  goes  under  the  name  of  dominium 
utilej  as  being  subordinate  to  the  other,  and  indeed  the  most  pro- 
iitable  of  the  two,  since  the  vassal  en|oys  die  whole  fruits  which 
grow  out  of  the  subject  This  distinction  was  contrived  by  feudal 
writers,  that  they  mi^ht  be  able  to  give  different  names  to  the  dif- 
ferent interests  which  the  superior  and  vassal  have  in  die  same 
subject  Cujacius  disapproves  of  the  distinction,  on  this  ground, 
that  there  cannot  be  two  domini  of  the  saikie  subject  in  ioUdwn: 
He  therefore  affirms,  that  the  vassal's  right  is  ^Jus  utendt^  Jruendi^ 
a  species  of  usufruct,  which  may  be  transmitted  to  heirs ;  whidi 
is  not  quite  repugnant  to  the  notion  of  usu&uct,  as  it  is  sometimes 
understood  in  the  Roman  law,  L.  14.  C.  De  amfir. ;  and  that  the 
right  of  property  remains  with  the  superior,  and  consists  in  the 
homages  and  services  due  to  him  by  the  vassal,  Cuj.  Defend,  L.  1. 
in  pr.j  and  L.  3.  TiU  I.  But  our  writers,  particularly  Crai&  Lib.  1. 
Dieg.  9.  §  9.  et  seqq.y  have,  afler  the  example  of  the  old  feudists,  ex- 
pressed the  interest  retained  by  the  superior  by  dominium  dtrecttmif 
or,  as  we  translate  it,  the  superiority ;  and  that  conferred  on  the 
vassal,  by  dominium  viile^  or  tne  property.  The  word  fee  is  often 
used  promiscuously  lor  both.  ^ 

'  1 L  Some  things  are  essential  to  a  feu,  some  natural,  and  others 
Qoly  accidental.  No  feu  can  subsist  without  its  essential  charac- 
ters ;  and  upon  the  least  alteration  made  in  these,  the  li^t  must 
resolve  into  one  of  anoth^  kind  Thus,  in  all  feudal  grants,  the 
right  of  superiority  remains  necessarily  with  the  granter,  at  the 
same  time  that  the  property  is  transferred  to  the  vassal ;  and  the 
vassal  must  acknowledge  this  superiority  by  some  service  or  pay- 
ment Writing  also  and  seisin  are  essential  to  the  completing  of 
a  feudal  grant  By  the  naturalia  feudi  is  understood  whatever 
arises  from  the  natuyq  Qt' ,  ,|J^fi  ^jx^r^i ;  ft!l4.fift  '"  ^f^^jripcl  part  of 
it,JliougK  it  sbould  not  be  ^pr^sly  provided  for.  In  diis  th^ 
ajflfertroBrtlK^  £Eev  may  reoeive  an  akg»- 

trdn  irom  the  will  of  the  parties,  without  destroyui^  the  feudal  pop- 

^^{^^j^li^.  Thus  the  obligation  which  lies  on  the  granter  of  a 
feu^Eo^wan^tTt  to  the  grantee,  is  implied  in  the  grant,  thoo^  it 
Aould  not  be  stipulated;  Notwithstanding  which,  that  ohli^uoii 
may  be  discharged  by  an  express  dause  to  that  purposa  In  like 
manner,  the  casualties  inddent  to  feudal  tenures  are  undentood  to 
make  part  of  the  feudal  contract ;  insomuch  that  a  provision  ex- 
pressly dispensing  with  them,  when  formed  only  in  ttie  terms  of  a 
personal  obligation  by  the  superiw,  hath  no  fii^ce  against  his  sin- 

fular  successors,  Dec.  11,  1731,  La.  CmtlehilU  stated  in  {Folio) 
)ict  ii.  69.  (DicT.  p.  10275.),  It  may  however  be  observed,  thaS 
certain  articles  might  have  been  natural  to  a  feu  originally,  whidi 
are  not  so  at  present  Thus  all  feudal  tenures  were  presumed  to 
be  military,  ii  the  grant  did  not  express  another  manner  of  lioUU 
ing,  till  im  late  act,  20''  Geo.  IL  abolishing  tenures  by  ward-hold- 
ing. Thus  also  females  were  originally  excluded  in  every  case 
from  feudal  succession,  as  unfit  for  military  service ;  and  even  af- 
ter they  were  admitted  to  it,  where  they  were  caB^d  by  a  qpedai 

clause  in  the  grants  all  fees  were  presumed  to  be  male,  in  irindi 
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there  was  no  destination  in  lavour  c£  females,  L.  1«  Feud.  TU.  St 
§  1.  Nevertheless  feus  are  bj  the  latter  usage  of  this  kincdom, 
and  of  the  greatest  part  of  Europe,  presumed  to  be  female,  if  they 
are  not  specially  provided  to  heirs-male.  As  to  the  aecidentalia 
feucU,  the  fi>rce  of  those  depends  entire^  on  the  convention  of 
parties ;  and  so  they  are  never  presumed,  but  must  be  the  subject 
of  express  stipulation.  All  provisions  therefore  in  the  feudal  con^ 
tract,  which  are  neither  of  tne  essence,  nor  of  the  nature  of  a  feu, 
&11  under  this  last  class. 

12.  It  may  not  be  improper  barely  to  mention  in  this  place  the 
divisions  of  feus  most  used  m  our  practice,  with  their  general  pjo- 
perties,  which  will  be  more  fully  explained  afterwards.  Feus  are 
either  real  or  personaL  Personal  are  such  as  die  either  with  the 
granter  or  grantee.  Crm^,  Lib.  1.  Dieg.  10.  §  11.,  numbers,  a* 
moQ^  personal  feus,  the  offices  of  chancellor,  treasurer,  register,  ^c. 
which,  like  the  feuda  soldatiBy  or  custodusj  mentioned  in  the  books 
of  the  feus,  Lib.  2.  Tit.  10.  ^c.  were  considered  as  feus  of  an  annual 
pension,  paid  for  services  to  be  performed  by  the  persons  employed 
m  those  several  offices.  But,  as  Craig  himself  admits.  Lib.  1.  Dieg, 
10.  $  23.,  the  term  thus  understood  is  used  improperly ;  for  no<^ 
thing  ought  to  be  distinguished  by  the  name  of  a  feu,  of  which  it 
cannot  be  said  that  the  nar  died  last  seised  in  the  subject,  and  that 
it  descends  after  his  decease  to  his  heir.  Fees  are  also  divided  in- 
to ligia  and  item  ligia.  In  a  liege-fee,  the  vassal  owes  absolute  fi- 
delity to  his  immediate  overlord  without  exception,  which  is  the 
case  of  all  fees  granted  by  sovereigns ;  whereas,  in  those  granted  by 
subjects,  a  reservation  is  always  implied  with  respect  to  the  high^ 
est  or  liege  lord ;  since  no  subject  can  at  his  pleasure  throw  off  the 
obedience  he  owes  to  his  sovereign.  The  obligations  resulting 
from  a  li^e-fee  affect  not  only  the  lands  granted  by  the  sovereign^ 
but  the  whole  other  estate  of  the  vassal ;  for  the  person  of  the  vas^ 
sal  is,  in  that  kind  of  fee^  subjected  to  the  liege-lord ;  and^  of  con- 
sequence, all.his  estate,  even  ms  moveables  qtue  sequuniur  peraonam. 
And  hence  our  forfeitures  have  hiEul  their  rise ;  the  effect  of  which, 
when  they  fall  upon  a  delinquency  against  the  liege-lord,  reaches  to 
the  offender's  moveable  estate  as  well  as  to  his  heritable.  The 
written  feudal  usages  divided  feus  into  antiqua  and  nova^  which  near- 
ly tallies  with  the  division  received  by  us,  into  heritage  and  con- 
quest Feudum  antiquum^  or  heritage,  is  that  in  which  one  suc- 
ceeds to  his  father,  grandfather  or  other  uieestor.  A  feudum  fio- 
vuniy  or  conquest,  comes  not  by  succession,  but  hath  its  place  only 
in  him  who  first  acquires  it,  by  purchase,  gift,  or  other  singular 
title.  We  shall  ailerwards  find  this  division  of  use  in  the  doc- 
trines  of  the  Courtesy  and  Succession.  Fees  are  also  either  divisi- 
ble or  indivisible.  All  fees  are  of  their  own  nature  divisible ;  and 
the  right  of  property  competent  to  the  vassal  actually  admits  of  a 
division  in  our  law,  in  the  case  either  of  female  succession,  or  of 
an  express  clause  in  the  investiture,  dividing  the  succession  of  the 

Sroperty  in  certain  events.  But  the  right  of  superiority  cannot  be 
ivided  without  the  vassal's  consent ;  for  the  superior  has  no  power 
to  make  his  vassal's  condition  worse,  by  putting  him  to  the  ex/- 
pence  of  double  entries,  or  by  increasing  the  number  of  the  per- 
sons to  whom  the  feudal  services  are  due.  Lastly,  Fees  are  either 
redeemable  or  irredeemable.  A  fee  is  irredeemable  when  the 
right  of  it  is  vested  absolutely,  and  without  any  condition  of  return, 
in  the  grantee.  A  redeemable  fee  is  granted,  either  by  the  pro- 
prietor or  by  the  judge,  in  security  of  a  debt  due  by  the  granter  or 
VOL.  I.  3  u  debtor, 


Title  III. 


Aecidentalia 
fsudi. 


Divisions  oF 
feus  according 
to  the  practice 
of  Scotland. 


262 


An  Institute  of  the  Law  of  Scotland. 


Book  II. 


It  is  <:oropetent 
to  every  proprie- 
tor to  dispose  of 
his  estate  in  feet 
unless  naturally 
disqualified  or 
debarred  by 
statute. 


debtor,  which  therefore  returns  to  him  when  he  redeems  it  by 
clearing  oiF  the  debt,  within  the  time  prescribed  either  by  law,  or 
by  the  tenor  of  the  right 

13,  Every  proprietor  of  an  heritable  subjecjt,  who  has  the  free 
administration  of  his  estate,  and  is  not  debarred  by  statute,  or  by 
the  nature  of  his  grant,  may  dispose  of  it  in  fee  to  another;  for  the 
right  of  property,  where  it  is  absolute,  necessarily  includes  a  power 
in  the  owner,  not  only  to  use  the  subject  by  himself,  but  to  make 
it  over  to  whom  he  wilL  Nay,  a  vassal,  though  he  has  barely  the 
dominium  tUile^  may  make  over  his  property  to  a  sub  vassal  by  a 
subaltern  right,  and  thereby  raise  a  ddminium  direUum  in  himself^ 
subordinate  to  that  which  is  in  his  superior ;  aud  so  in  infinitum. 
The  vassal  who  thus  subfeus  is  called  the  subvassaFs  immediate 
superior,  because  the  subvassal's  lands  are  holden  immediately  of 
him  ;  and  he  of  whom  the  granter  holds,  gets  the  name  of  the  sufe- 
vassal's  mediate  superior,  because  a  superior  intervenes  between  the 
Bubvassal  and  him.  It  is  so  true  that  a  power  of  alienation  is  in- 
herent in  the  right  of  property,  that  though  the  vassal's  charter 
should  declare,  by  a  special  clause,  that  any  alienation  of  the  lands 
to  be  executed  by  him,  without  making  the  first  offer  to  the  supe- 
rior, should  be  null ;  yet  the  vassal's  grant  of  the  fea  to  another 
would  be  valid,  if  the  clause  contains  no  irritancy  of  the  vassal's 
right  upon  counteracting  that  restriction,  Fac.  Coll.  iL  4.  {Stirling^ 
DicT.  p.  2342.)  ♦3^.  A  factor  or  steward,  as  he  is  not  the  pro- 
prietor, cannot,  without  special  powers,  make  a  grant  of  his  consti- 
tuent's estate,  even  for  a  just  price  ;  since  commissions  of  factory 
import  a  power  barely  to  manage,  not  to  alienate.  Wives  must 
have  the  consent  of  their  husbands,  and  minors  that  of  their  cura- 
tors, in  order  to  give  a  legal  force  to  their  grants.  Idiots,  pupils, 
and  others  incapable  of  consent,  cannot  alienate.  Professed  or 
known  Papists  are,  by  1695,  C.  26.,  debarred  from  granting  gra- 
tuitous deeds  to  the  prejudice  of  their  heirs :  And  it  is  enacted, 
that  all  their  deeds  shall  be  held  gratuitous,  unless  the  granter, 
writer,  and  witnesses,  shall  concur  in  deposing  to  the  satisfaction  of 
the  judge,  that  they  were  onerous  f .  A  woman  who  has  been  di- 
vorced 

'^  See  a  case  where  the  efficacy  of  such  a  clause  was  discussedi  Preston  against  Cre^ 
ditors  of  Earl  of  Dundonaldf  ultimately  decided  March  6.  1805,  DiCT.  App.  1.  voce 
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f  This,  and  other  statutes  against  Papists,  were  ratified,  revived,  anfl  confirmed,  by 
act  1700,  c.  8.;  as  to  which,  and  the  subsequent  mitigation  of  these  statutory  penal- 
ties and  disabilities^  vide  infra^  $  )6.  and  note  subjoined. 


^7  <<  This  doctrine,"  (that  without  a  clause  of  irritancy,  the  condition  will  not  be  a- 
▼ailing)  '*  seems  to  be  questionable.  Lord  Stair  entertains  no  doubt  of  the  efficiencj 
<'  of  the  clause  of  pre-emption,  or  of  the  more  sweeping  clause  de  nan  alienando^  by 
force  of  the  provision  merely  ;"  1.  BelCs  Comm.  27.  Mr  Bell  proceeds  in  a  note : 
The  authority  which  Erskine  relies  on  for  this  doctrine,  is  the  case  of  Sir  William 
Stirling  v.  Johnston^  ^th  Jan.  1757.  Of  that  case  I  may  observe  that  it  is  very  inacca* 
rately  reported.  The  superior  who  claimed  the  right  had  not  made  up  titles  to 
the  superiority  till  after  the  vassal  had  sold  the  lauds.  But  the  circumstance  on 
which  chiefly  the  question  turned  is  entirely  omitted.  The  question  arose  with 
a  stranger  purchaser,  and  Me  condition  was.not  inserted  in  thesasine.  I  faoldthis'de- 
cision  therefore  to  determine  only  this  point,  that  in  whatever  manner  the  oondi- 
•<  tion  becomes  effectual,  it  can  have  no  operation  against  purchasers,  unless  it  shall 
*<  be  entered  on  the  record/'  These  remarks  of  Mr  Bell  seem  to  be  fully  supported 
by  the  view  taken  by  the  Court  in  the  case  of  Preston^  supr.  not.  ♦.  The  law  may  per- 
haps be  correctly  stated  thus:  1.  The  condition  without  any  clause  of  Irritancy  trill 
qualify  the  right,  so  long  as  that  right  remains  personal.  2.  It  will  qualify  even  the  feii. 
dal  right,  provided  it  ester  the  infeftment,  and  so  appt  ar  on  the  record :  But,  5.  Where 
it  is  omitted  in  the  infeftment,  and  so  does  not  appear  in  the  record,  it  will  not  affect 
third  parties ;  neither  purchasers  nor  creditors  adjudgers  bringing  th^  estate  to  sales 
1.  BelVs  Comm.  27—29, 
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vorced  for  adultery,  and  afterwards  cohabits  or  intermarries  vfith 
the  adulterer,  cannot  convey  any  heritable  right,  in  favour  of  the 
issue  of  that  marriage,  so  as  to  exclude  her  other  lawful  heirs, 
1592,  C.  119. 

14.  Though  every  one  may  dispose  of  his  own  heritage,  or  grant 
it  in  fee  to  another,  under  the  exceptions  above  written  ;  yet  there 
are  certain  heritable  subjects,  which,  though  they  are  not  of  their 
own  nature  exempted  from  commerce,  yet  cannot  be  alienated  by 
the  proprietor ;  such  as,^n^  The  annexed  property  of  the  Crown, 
which  is  declared  unalienable  by  the  Sovereign,  unless  the  causes 
of  the  grant  be  previously  inquired  into,  and  approved  of  by  Par- 
h'ament,  145^,  C.  41.     Annexations  were  introduced  to  restrain 
the  unbounded  liberality  of  our  Kings  in  bestowing  the  Crown- 
lands  upon  favourites,  and  effectually  to  secure  the  Sovereign  in 
a  patrimony  sufficient  for  the  support  of  the  royal  dignity.     If  the 
>King  should  alienate  contrary  to  the  directions  of  the  statute,  he  is 
entitled  to  resume  the  grant,  and  enter  summarily  into  the  posses- 
sion, without  the  necessity  of  bringing  any  action  of  reduction 
against  the  grantee.     But  this  salutary  institution  was  rendered  in 
a  great  measure  ineffectual  by  several  acts  of  dissolution,  authori- 
sing our  kings  to  set  the  annexed  property  in  feu-farm,  provided 
the  feu-duty  should  not  be  lower  than  the  just  avail  of  the  lands, 
1457,  C.  71. ;    1540,  C.  116. ;    1584,  C.  6.  &c. :    And  to  prevent 
questions  concerning  the  extent  of  that  avail,  it  is,  by  the  last  of 
the  said  statutes,  declared  to  be  the  duty  to  which  the  lands  are,  or 
may  justly  be,  retoured  for  the  new  extent.     In  this  the  improve- 
ment of  the  revenue  was  speciously  pretended,  but  it  turned  out 
greatly  to  its  detriment :   For,  by  die  gradual  increase  of  the  no- 
minal value  of  our  coin,  an  ounce  of  silver,  which  was  worth  no 
more  in  1457,  when  the  crown-lands  were  first  ^owed  to  be  feued, 
than  about  8s.  Scots,  or  8d.  Sterling,  has  gradually  risen  in  nomi- 
nal value  to  64s.  Scots,  or<5s.  4d.  Sterling;   so  that  though  our 
Kings  still  receive  from  the  vassals  of  the  annexed  lands  a  feu-duty 
equal  in  name  to  the  retoured  duty  by  the  new  extent,  that  feu- 
duty  is  not  above  the  eighth  part  of  the  retoured  duty  in  the  weight 
of  silver.     Those  who  have  a  curiosity  to  know  the  history  of  the 
gradual  debasing  of  our  coin,  may  easily  collect  it  from  the  Asaisa 
Dav.  De  pond,  et  mens,  preserved  in  Skene*s  Collection,  p.  161. ; 
St.  Dav.  11.  a  46. ;  St.  Rob.  III.  C.  22. ;  1424,  C.  23. ;  1451,  C.  S3. ; 
1483,  a  93. ;  1581,  C.  106.,  N"  2. ;  1597,  C.  249. ;  1696,  C.  38,; 
anil  Mr  Ruddiman*s  preface  to  Diplom.  Scot.  p.  61 .  to  84;     Not* 
withstanding  the  above  acts  of  general  dissolution,  by  which  those 
who  had  obtained  grants  of  any  part  of  the  annexed  lands  in  feu 
from  the  Sovereign  after  his  majority,  without  diminution  of  the 
rental,  seemed  absolutely  secure  in  their  purchases ;  yet  all  aliena- 
tions of  the  annexed  property,  even  in  feu-farm,  granted  withcmt  a 
previous  dissolution  in  Parliament,  (by  which  must  be  understood 
a  dissolution  of  the  special  lands  contained  in  the  grant],  are  de- 
clared null,  though  they  should  be  ratified  by  a  subsequent  statute, 
1597,  C.  233.,  and  also  all  those  granted  by  anv  other^  holding  than 
feu-farm,  except  those  that  had  been  made  in  the  way  of  excambion 
by  James  VI.  or  his  predecessors,  where  the  lands  granted  to  them 
were  equal  in  value  to  those  which  they  had  given  in  exchange, 
1 597,  C.  234. 

15.  A  second  class  of  heritable  rioWs  which  cannot  be  alienated, 
is  that  of  entailed  lands,  granted  i)^  i^f  the  express  condition  that 
they  should  not  be  sold  j  which  n\^j^i^g  subject  to  the  prohibition 
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in  the  grant.  3dlff^  Res  aliefUBf  things  whidb  belong  not  to  the 
granteri  cannot  be  disposed  of  by  him.  No  alienation  therefore 
of  an  estate9  in  hcsreditate  Jacente^  made  by  an  apparent  heir  before 
his  entry,  is  valid ;  at  least  its  effect  is  suspended  till  the  granter 
completes  his  titles  by  service  and  retour ;  because,  till  that  period, 
such  estate  belong  neither  to  the  apparent  heir,  nor  indeed  to  any 
one  else,  vid.  tupr.  T.  1.  §  4.  Leases  for  a  longer  term  than  three 
years,  of  the  rents  of  the  revenues  of  boroughs-royal,  whether  pro- 
ceeding £rom  lands,  fishings,  mills,  or  other  subjects  yielding  a  year- 
ly pront,  are  prohibited  by  1491,  C  86.  But  there  is  no  limita- 
tion with  respect  to  leases  or  feus  of  the^  lands  or  other  subjects 
themselves ;  which  therefore  may  be  still  lawfully  granted  by  the 
magistrates  mid  common  council,  as  if  the  statute  had  not  been 
enacted.  Foe.  CoU.  L  22.,  (Dean^  ^  Dict.  jp.  2522L)  ♦.  For  no 
more  was  meant  by  the  L^slature,  than  to  forbid  the  granting  of 
leases  to  those  who  thereby  became  entitled  to  the  tack-duties  pay- 
able by  the  proper  tacksmen  or  tenants ;  and  who,  under  the  pre- 
tence of  their  undertaking  the  hazard  of  the  deficiencies  or  bank- 
ruptcies of  these  tacksmen,  frequently  obtained  such  general  leases 
at  a  considerable  undervalue :  Which  sort  seems  to  have  been 
known  in  our  law  as  early  as  Iter  CamerariU  C.  39.  §  S7. 

16.  Those  only  who  could  perform  military  service,  were,  by  the 
first  and  genuine  feudal  rules,  capable  of  receiving  or  holding  a 
feudal  grant ;  but  women,  and  indeed  every  one  not  disabled  by 
special  statute,  Were  soon  admitted  to  acquire  and  to  enjoy  feos. 
£ven  fiituous  or  furious  persons  and  infants,  though  they  cannot 
grant,  may  receive  feudal  rights  by  donation,  or  succeed  to  them 
as  heirs  to  their  ancestors.  By  the  CanmehuUnes  feudorunh  nei- 
ther Jews,  hwetics,  nor  excommunicated  persons,  coold  enjoy  feu- 
dal rights.  By  the  ancient  law  of  diis  kingdom,  all  who  were  excom- 
municated became  thereby  disqualified  from  holding  or  possessing 
the  lands  of  which  they  were  before  the  pro^rietorG^  either  directly 
or  under  cover,  1609,  C.  3. ;  and  by  the  act  immediately  following, 
C  4.,  the  directors  of  the  chancery  were  prohibited  to  issue  pre- 
cepts on  apprisings  deduced  by  them :  and  die  treasurer,  to  receive 
resignations  or  grant  confirmations  in  dieir  &vour.  These  acts 
wtece  ratified  under  some  limitations,  1661,  C.  25.  But  all  civil 
penalties  ooiisequent  on  excommunication  are  now  tdcen  off  by 
1690,  C.  28.  Papists  are,  by  a  posterior  act,  1700,  C.  3.,  disabled 
from  purdiating  by  voluntary  disposition  any  herit^le  right,  eitiier 
in  their  own  name  or  that  of  third  persons.  Every  grant  executed 
in  breach  of  this  statute  is  declared  void ;  and  the  property  of  the 
subject  is  dedared  to  remain  with  the  seller,  as  if  there  md  been 
no  grant,  without  subjecting  him  to  any  action  at  the  suit  of  the 
]^>pish  purcfaasesr  for  recovering  the  pricCi  But  this  irritancy  has 
been  looked  upon  as  so  rigoarous,  and  so  contrary  to  the  Cbri&itim 
principles  of  tderaCion,  that  there  has  faudly  been  one  instance  of 
an  attempt  to  take  the  benefit  of  it  t«  Though  one  who  is  attaint- 
ed 

*  Tke  same  iband  as  to  a  right  of  superiority  belonging  to  die  bni^h ;  JRzc.  Cb2L 
and  Kernes Sel.  Decy  Ns/o.  IS.  176S,  Magisiraies  ^GHasgaWf  DicT.  p.  €S95.  Magia^ 
tratetof  aboi^  e€  regalHjf  hMve  the  same  f>ower  <o  gnmt  im  of  the  comoiea  ^ocxl 
of  the  bargh ;  Kames  Sd.  Dec  No.  10.  CaMe^  Dict.  p.  2B2U 

t  Stat.  SS.  Geo.  IIL  C.  44.  (Sd  Jnne  1793),  prescribes  a  certain  fenn  of  oath  of 
abjuration  and  declaration ;  upon  takins  and  subscribing  which,  as  thereby  divectedy 
sH  persoos  professing  the  l^man  CatfaoSc  religion  in  Sc^land  are  (f  1.)  relieved  firoai 
the  patnsi  peiuilticst  and  disabililies»  imposed,  eiiscCBd>  revived,  iicified  and  coi^med 
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ed  is  incapable  of  acquiring  a  feu ;  yet,  by  the  former  practice,  a 
feudal  grant  made  by  the  sovereign  in  his  favour  was  effectual  to 
him ;  because  the  King  was  understood,  by  making  the  grant,  to 
restore  him  against  the  forfeiture ;  But  since  the  union  of  the  two 
kingdoms,  nothing  less  than  an  act  of  Parliament  can  enable  a  per- 
son attainted  to  hold  the  property  of  lands.  Where  a  feu  is  grant- 
ed to  one  who  is  thus  disabled,  if  the  disponer  was  ignorant  of  the 
grantee's  attainder,  the  feu  returns  to  himself ;  but  if  he  knowing- 
^  makes  a  grant  to  a  forfeited  person,  the  fisk  takes  the  subject 
Those  who  are  denounced  rebels  at  the  horn  for  civil  debts,  are  not 
incapable  of  holding  a  feu.  Lords  of  Session,  and  other  members  of 
the  College  of  Justice,  and  all  judges  or  members  of  any  court  of 
justice,  are,  by  1594,  C.  220.,  prohibited  to  purchase  claims  of  he- 
ritable rights  concerning  which  an  action  is  depending,  under  the 
peiialty  of  losing  their  oflRces,  with  all  the  privilefges  they  en- 
joy in  virtue  of  them :  But,  notwithstanding  tnis  prohibition,  the 
purchase  stands  good ;  the  purchaser  only  incurs  the  statutory  pe^ 
nalty,  Foura:  Dec.  20.  1683,  Purves,  (Dict.  p.  9500.)  *.  A  pur- 
chaser of  an  heritable  right  from  a  woman  who  had  been  divorced 
for  adultery,  and  had  afterwards  married  with  the  adulterer,  cannot 
hold  his  purchase  to  the  prejudice  of  the  granter's  heirs  of  her 
first  lawful  marriage,  or  of  ner.  other  heirs  whatsoever ;  who  will, 
notwithstanding  such  alienation,,  succeed  to  the  granter's  heritage, 
1592,  C.  119.  How  far  several  of  the  persons  mentioned  in  this 
section  as  incapable  of  receiving  a  feudal  grant  are  incapable  also 
of  succeeding  to  heritage,  is  to  be  explained,  B.  3.  T.  10.  §  8.  et  seq.j 
where  the  law  of  aliens,  with  respect  to  heritable  rights,  will  be 
handled. 

17.  The  feudal  right  is  constituted  by  charter  and  seisin*  By 
the  first  feudal  customs  of  Scotland,  there  was  neither  charter  nor 
seisin ;  and  the  right  was  completed  by  that  form  which  was  styled 
s.  proper  investiture.  Investiture  is  a  feudal  term,  denoting  the  man- 
ner of  constituting  feus,  from  vestisj  the  vassal  being,  by  the  inves* 
titure,  as  it  were  clothed  with  the  feu*  Thus  the  French  use  the 
words  vStu^  and  deveiu^  for  infeft  and  divested ;  and  the  sjnmbols  of 
robes  made  use  of  universally  in  the  collation,  not  only  of  crowns, 
but  of  inferior  dignities,  as  peerages,  and  other  titles  of  honour^ 
favour  this  etymology.  These  robes  were,  by  the  ancient  usage 
of  this  kingdom,  immediately  after  the  ceremony  of  conferring 
titles  of  honour,  returned  to  the  sheriff,  who  had  performed  the 
investiture  in  the  King's  name ;  and  the  sherifi^,  as  late  as  Craig's 
time.  Lib.  2.  Dieg.  2.  §  2.,  was  entitled  to  a  compounded  sum  in 

VOL.  I.  8  X  their 

by  the  statute  1700,  c.  S.  cited  in  the  text,  and  are  {§  7.)  **  as  fallv  enabled  to  take 
^  by  descentf  purchase,  or  otherwise,  and  to  hold,  enioy,  alien,  settle,  and  dispose  of 
"  any  real  or  personal  property  whatsoever,  within  that  part.of  Great  Britain  called 
<^  Scotland,  as  any  other  person  or  persons  whosoever }  any  thing  in  the  aforesaid  act, 
«  or  in  any  other  act  or  acts  of  the  Parliament  of  Scotland,  contained  or  implied  to 
•<  the  contrary  thereof,  in  any  manner,  notwithstanding/' 

*  The  common  agent,  in  a  process  of  ranking  and  sale,  cannot  lawfully  become  a 
purchaser  at  the  judicial  sale;  Fac.  Coll.  March  8.  179S,  York'buUdings  Company ^ 
UicT.  p.  13367  38.    See  J.  5.  Dec.  25.  1708. 
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38  In  this  case  it  was  decided  by  the  House  of  Lords,  reversing  a  contrary  judg* 
ment  of  the  Court  of  Session,  that  the  common  a^ent  could  not  become  a  purchaser; 
\Sth  May  1795.  This  judgment  went,  as  has  since  been  judicially  observed  by  the 
present  Lord  CbanceUor,  ^  upon  a  great  principle  applicable  to  the  high  as  well  as  the 
«*  low,  that, — as  persons  in  these  situations  had  an  opportunity  of  knowing  a  great 
«<  deal  more  about  the  subject  than  others,  of  which,  though  honourable  men  would 
«<  not,-  yet  men  less  scrupulous  might,  take  an  improper  advantage — persons  in  such 
<*  circumsunces  ought  not  to  be  permitted  to  deal  for  the  property  at  all  '^  4.  Dene, 
S  SO.     See  also  2.  Bell,  309,  312. 
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th^r  place.  7%q  imcieat  form  of  Invefititure  in  lands  -wbs  extreme- 
ly sio^pkle.  The  superior  himsdi^  who  gave  the  ri^t,  delivered 
the  possession  to  the  vassal  on  the  ground  of  the  lands,  and  in  pre- 
sence of  the  pares  curuBf  which  of  itself  perfected  the  vassal's  right 
Nor  wa^  th^r?  Si^y  declaration  in  writing  made  by  the  superiors, 
who  in  tho9e  d^ys  could  generally  use  their  swords  better  than 
t&eir  pens*  Curiae  (^  curth^  is  the  place  or  court  where  tlie  supe- 
rior ^erpised  h^s  jurisdiction  over  his  vassals ;  and  all  these  vassals, 
bei^ig  alike  sjobjeet  to  him,  aiid  lying  under  the  same  obligations 
to  ftttend  Ms  courts  wore  tliorefore  styled  pare$  curia.  Their  pre- 
soQtee  wa$,  by  our  ancient  usage»  so  essential  to  a  feudal  grant,  that 
it  WAS  void  without  it :  And  they  also  had  a  power  of  Judging  in 
TOQst  pas^  that  fell  iipd^r  th^  superior's  jurisdiction,  whether  civil 
or  cnminpU  from  when^^e  the  ri^t  which  we  retain  to  this  day,  of 
being  tried  In  arin^inal  prosecutions  bv  a  jury  of  our  joam  or  peers, 
derives  its  originAlf  It  the  superior  had  no  other  vassal  than  him 
to  whom  he  was  making  the  grant,  the  vassals  of  the  neighbouring 
superiors  were  admitted  to  supply  the  place  of  the  pare&  curie.  In 
the  course  of  timet  it  was  juoged  reasonable,  for  better  preservin| 
the  memory  of  dis  grantt  that  the  superior  should  on  the  grouni 
of  the  lands  give  a  deolaratioQ  of  it  m  writing ;  and  in  tok^  of 
his  consent,  both  he  and  the  pgres  curies  appended  their  seals  to  it 
This  declaration  is  called  in  the  books  of  the  feus,  breve  testatvm^ 
an  attested  brief,  L^  l^  F^ud.  71  $i  3,  &c*  and  is  of  the  same  nature 
with  a  charter*  When  afterwards  superiors  came  to  have  more 
frequent  avocations^  and  could  not  always  be  present  tbransdves 
at  we  investiture^  they  signed  tl^  hr^ne  teHaium  in  &vour  of  the 
vassal  wherever  they  happened  to  \>e ;  and  at  the  same  time  they 
ordained  their  bailie  to  enter  the  vas6«l  to  the  possession  with  au 
convenient  speed )  Which  new  iform  was  styled!^  an  impn^pcr  inva* 
titure^  where  the  charter  granted  by  the  superior  was  antecedent  to, 
and  distinct  fcom  the  possession  that  the  vassal  afterwards  received 
from  the  bailie  in  the  superior's  name* 

18.  Craig  inlbrif^  us^,  LUk  %  XH^  %  %  ICks  that  the  traces  of 
the.  eld  proper  iayestiture,,  whidii  was  p^ormed  vmcch  amtextu, 
miglsA  in  bis  time  be  p^eelyeditt  seme  parts  of  our  highlands,  and 
in  the  lands  bofderi^g  upcm  Bnglanda,  where  the  practice  waa  re- 
tained of  giViAg  po83e>ssio»  oa  the  g^und  of  tim  kytidsy  by  the 
symbol  of  a  atones  a  staft  or  a  bundle  of  grasi^  without  aaa^  wiitin^ 
m  pcesenee  of  th«  ne^hbouring  iajbabitants,  wh£»  wece  aesumed  to 
fill  up  the  place,  of  th%  j^'^  cm^.  Tber  ud^  right  o£  the  stewar- 
try  of  Odkfiey  and  Shetl«)d  is  «C  ^  same  najtute^  When^  these 
islands  were  first  transferred  from  the  crown  of  Denmark  to  that 
of  Scotlandf^  tho^^  right  of  their  lands  was  held  by  natural  possession,, 
and  laEUght  bj^  proved  by  witnesses),  withont  axw  title  m  writing ; 
which  had  probably  been  their  law-  formerly^  wmle  tb^  were  stm* 
ject  to  Penmark :  And  to  thiij  day^  the  wids,  the  proprreeors  of 
which  have  never  applied  to  the,  apvereij^*  or  tihose  deriving  right 
ffo}^  him>.  ft>i^'  dwrtei^  are.  en0o;ic^  in.  this  manner :  But  w^ere 
the  right  of  lands  in  that  stewar^y  ha»>  beea  onm  constkuted  by 
charter  and  seisin,  the  lands  must^  from  that  period,  be  gevemea 
by  the  common  feudal  rules  ^;  except  church-lands  whose  valua- 
tion is  no  higher  than  L.20  Stots,  the  proprietors  of  whidi.  are  al- 
lowed, by  169Qi  C.  82.,  to  enjoy  their  property  by  the  udal  n^it, 
without  the  necessity  of  renewing  their  infefnnents.    Infeftmeut, 

or 

•  See  Had.  March  S9. 1684^  Sindmn  Dior.  p.  16S9S. 
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TitXE  1ft. 


Charters  a  me 
and  de  me. 


TO  mfeudatuh  though  in  common  speech  it  be  only  linderi^tood  of 
the  seisin,  or  instrument  of  possession,  is,  in  its  proper  sense,  syno^ 
nymous  with  investiturei  flnd  comprdiends  both  the  charter,  by 
miich  die  superior  significis  his  will  to  grant,  and  the  delivery  t>f 
the  pois^ession  in  consequence  of  the  charter,  CV.  iAb.  &  IHeg.  % 
§  1&  The  word  is  frequently  used  for  th«  charter  ^^otaie,  in  the 
Rt^om  M&feBtalem^  and  the  oth^  old  books  of  our  laW^ 

19.  By  a  charter  is  here  understood  that  writing  which  contains    Charter, 
the  grant  or  transmission  of  the  feudal  right  to  the  Vassal.    li  im^ 

potts  not|  whether  it  foe  e^tecuted  in  the  style  of  a  disposition,  or  bf 
a  ebarter,  which  differs  fbom  the  other  only  in  tbtta  i  6r^  barely^  of 
a  precept  of  seisin,  or  procuratory  of  resignation  )  for  li  precept  of 
(Sate  constat,  or  other  precept  of  seisin,  or  a  bails  procuratory  of 
resignation,  may  supply  the  place,  of  a  charter,  beeauise  any  one  of 
them  expresses  the  present  will  of  the  granter  to  ti^bnsfer  the  pro^ 

fierty.  .  Nay,  a  disposition,  though  it  should  Contain  a  clause  ob-^ 
igtng  the  granter  to  sign  a  charter^  is  a  valid  alienation  Without  any 
charter  following  on  it ;  and^  on  the  contrary,  a  charter,  though  it 
should  Mate  to  a  prior  obligation^  or  though  it  should  bear  to  be 
granted  agreeably  to  the  conditions  contdned  in  a  fornier  dispo-^ 
sition,  is  good  against  the  granter,  without  pr&ducing  those  former 
deeds.  The  granter  may  Indeed  insist  in  that  casd  against  th^^ 
vassal  to  exhibit  them,  that  the  effect  of  the  charter  m^y  be  regu-^ 
lated  accordinj;ly ;  but  if  they  be  lost  without  fraud,  the  charter  i^ 
eflfectual,  St.  B.  2.  IT.  3»  §  14.  ♦ 

20.  Charters  by  subject-superiors  are  granted  either  a  me  or  il$ 

me.    Charters  a  me^  are  those  which  are  holden  not  of  the  granter 

himself,  but  of  his  superior  ^  and  such  in  an  eminent  manner  are 

all  those  thai  are  taken  holden  of  the  highest  superior,  or  of  the 

church,  or  in  burgage,  where  the  church  or  borough  are  no  more 

than  administrators  for  the  Eing^  8t.  B.  2.  T.  8.  §  37.  vefs.  The 

doubt  t$.  The  words  of  such  charters  are^  Tenend.  atte  de  MpeHore 

meo  f  by  which  is  meant,  that  the  superiority  is  not  reserved  to  the 

granter,  but  is  transferred  from  him  to  his  in&mediate  lawful  supe^ 

rior.    Seisin,  i£  h  proceeds  on  a  charter  a  mcy  is  ineffectual  till  ii 

be  confirmed  by  the  granter's  superior  \  for  no  lands  can  be  hold^ 

of  a  superior,  till  he,  by  some  act  of  bis  own,  shall  receive  the  vas- 

8id,  or  confirm  the  holding.    And  it  is  b^eanse  charters  of  this 

kind  require  ther  interposition,  not  only  of  the  granter,  but  of  his 

9aperior,  Mfd  because  vassals  were  in  ancient  times  publicly  recei^ 

▼ed  in  the  sapeiio/s  court  before  the  pore^  euruej  that  these  charters 

h^y^e^  got  the  name  of  ptMic  nghti.    A  char tev  de  me,  is  that  by 

which  Uie  lands  are  to  be  holden  immediatdy  of  the  disponer  him- 

dcflf,  from  the  words  m  the  diarter,  Tenend^  de  me  et  successaribug  meU. 

These  r%lits^  a«e  sometimes  called  bem,  from^  bmi  lower ;  because 

chanrters  holden  <sf  the  granter  are  of  a  VmA  infi^ior  to  those  which 

are  holden  of  thegtttnter^s  superior ;  and  sometiKKves  private ;  because 

th^  may  be^  exeeuted  in  a  latent  way,,  without  ifae  knowledge  of 

any  otb«r  tfewn  the  granter  and  Ins  vassal  y  and  consequently,  be- 

ft^Fe  the  establishment  of  the*  records,  might  h&ve'  been  the  more 

easiljF:  ecmeeal^  frwn  singular  sacdessors.    Chait^s  de  me  are  also 

stjl^sd  m^baUem  because  tiief  are*  subordinate  to  the  right  which  i& 

in 

^  Charters,  as  wdl  a^  moftt  otUer  legal  deeds  and  in^ilimeiits,  had'  been  anciently 
^rrittai  in  Latin.  During'  die  Uattrp8ftiOD»  tba^'  dastom^  Mras  discharged  by  the  Com* 
misBioDdrs  for  administration  of  justice;  but  by  itot  of  sederuut,  ^hme  6.  1661,  the 
Ooait^of  Session  opdained' all  charters,  &c«  which'  had  been  usually  written  in  Latin, 
to  be  continued'  ia  the  same  language  as  formerly  before  the  year  1652.  Crown  char- 
alone' are  nowby  custom  wntten  in  that  langu^e. 
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in  the  granter  himself,  in  opposition  to  charters  which  are  either 
holden  of  the  granter's  superior,  or  confirmed  by  him.  Charters 
are  either  original,  or  by  progress.  An  origincd  charter  is  that 
by  which  the  fee  is  first  granted,  and  it  must  be  the  rule  for  ex- 
plaining ^11  posterior  charters ;  so  that  charters  by  progress  are, 
in  dubious  clauses,  to  be  interpreted  agreeably  to  the  original  one ; 
and  all  clauses  in  the  original  charter  are,  in  the  judgment  of  law, 
implied  in  charters  by  progress,  if  there  be  no  express  alteratioD, 
Cr.  Lib.  a  Dieg.  2.  §  27.  and  Lib.  %  JDieg.  12.  §  9.  All  subfeus 
or  charters  to  be  holden  of  the  granter,  are  original ;  because  a 
new  fee  is  thereby  created,  which  before  had  no  existence.  A 
charter  by  progress  is  a  renewed  disposition  or  transmission  of  a 
fee  formerly  granted,  which  proceeds,  either  on  retour  of  resignji- 
tion,  or  confirmation ;  all  which  will  be  considered  under  their  pro- 
per heads.  Thus,  charters  by  the  superior  to  the  heir  of  his  vassal,.or 
by  a  vassal  to  a  singular  successor,  to  be  holden  of  the  granter's  supe- 
rior, or  charters  of  adjudication,  are  all  rights  by  progress ;  for  they 
are  barely  transmissions  of  a  former  right.  Charters  are  also  di- 
vided into  voluntary  and  necessary.  Voluntary  charters  are  grant* 
ed  bj  the  superior,  of  his  own  free  will,  without  compulsion.  A 
necessary  charter,  or  a  charter  upon  obedience,  is  that  whidi  the 
law  obliges  the  superior  to  grant.  Thus,  where  a  creditor  who 
adjudges  his  debtor's  lands,  gives  the  superior  a  charge  to  receive 
him  as  his  vassal,  the  superior  is  laid  under  a  necessity  to  give  obe- 
dience to  the  charge,  and  to  receive  the  adjudger  by  giving  him 
charter  and  seisiti. 

^L  Charters  begin  with  the  name  and  designation  (or  addition) 
of  the  granter,  who  is  the  proprietor  of  the  lands  disponed.  Where 
there  is  an  uncertainty  in  whom  the  property  is  vested,  the  grantee 
may  desire,  that,  for  his  security,  every  one  who  has  a  claim  to  the 
subject  may  concur  in  granting  the  deed ;  for  though  the  right  can 
be  transmitted  only  by  the  true  proprietor,  yet  the  concurrence  of 
another  who  is  supposed  to  have  also  a  title  to  it,  is,  without  vitia- 
ting the  charter,  held  as  superfluous,  or  pro  mn  adjecto.  It  has 
been  disputed,  whether  a  dharter  be  valid  which  is  granted  by  one 
who  is  not  truly  the  owner,  but  to  which  the  owner  subscribes  as 
consenter  ?  Craig's  distinction  upon  this  question,  between  a  gran- 
ter who  has  no  shadow  of  right,  and  one  who  has  some  appearance 
of  a  claim  to  the  subject  of  the  grant,  Lib.  3.  Dieg.  1.  §  29.,  seems 
to  be  without  a  real  diiference.  It  is  a  more  probable  opinion,  that 
as  the  transference  of  property  is  grounded  on  the  proprietor's  con- 
sent, that  consent  in  whatever  form  adhibited,  must  have  the  effect, 
either  of  transmitting  the  property,  or  at  least  of  creating  an  obli- 
gation against  the  consenter,  on  which  the  grantee  may  bring  an 
action  of  adjudication  in  implement;  and  that  this  must  hold, 
though  he  who  takes  upon  him  to  grant  the  charter  should  not 
have  the  least  colour  of  a  title.  In  questions  which  concern  the 
effect  of  one's  subscribing  a  deed  as  consenter,  a  distinction  may 
reasonably  be  made,  between  a  right  of  property  in  land,  and  that 
of  a  debt  or  sum  of  money  secured  upon  land.  If  one  who  has  a 
claim  of  property  in  an  heritable  subject,  consent  to  a  disposition 
of  that  subject  granted  by  a  third  party,  his  consent  is,  in  the  judg- 
ment of  law,  equivalent  to  a  total  conveyance  of  his  claim,  or  at 
least  to  an  obligation  to  grant  a  conveyance  ;  since,  if  the  consent 
were  not  so  interpreted,  it  would  be  quite  elusory.  But  if  one  who 
has  a  sum  secured  on  lands  consent  to  a  disposition  granted  by 
another  of  any  lands  on  which  he  is  secured,  nis  consent  imports 
only,  that  he  is  not  to  use  his  security  to  the  disturbing  of  the  dis- 
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ponee  in  the  possessicm  of  his  purchase ;  but  by  no  means  to  cut 
himself  off  from  a  personal  action  agdnst  the  debtor,  or  from  a 
real  action  agwist  any  other  lands,  upon  which  also  his  debt  may 
be  secured,  Home^  129.  (Buchan^  Dict.  p.  6528.). 

22.  After  the  name  and  designation  of  the  granter,  follows  that 
clause  in  the  charter  called  the  narrcUivej  or  reciUiL     In  charters 
granted  by  the  Crown,  this  clause  conunonly  expresses  the  merit 
or  services  of  the  grantee,  as  the  cause  inductive  of  the  grant,  if 
it  be  an  original  charter ;  and  as  these  narratives  may  be  falser  our 
sovereigns  have  always  claimed  a  power  of  revoking  deeds  granted 
on  the  su^estion  of  a  &lse  narrative.    In  charters  granted  by  sub- 
jects, the  cause  of  granting  is  also  set  forth  in  the  narrative,  whe^ 
ther  it  be  for  a  price  ^%  or  in  implement  of  a  former  contract,  or  a 
donation,  ^.     If  it  bears  to  be  granted  for  a  price,  the  granter's 
acknowledgment  of  the  payment,  and  his  discharge  of  the  price 
consequent  thereupon,  is  full  evidence  of  its  being  paid ;  for  in 
ri^ts  granted  by  subjects,  a  recital,  however  false,  is  presumed 
true  against  the  granter,  who  himself  asserts  the  truth  ot  it     Yet 
if  it  snail  appear  that  the  grantee,  after  having  got  the  signed 
charter  in  his  hands,  9pe  nwmerancUB  pecunuBf  has  fraudulently  de- 
tained it  without  paying  the  price,  he  is  liable  ex  dolo.     A  charter 
which  proceeds  merely  &om  the  love  and  favour  which  the  granter 
hath  for  the  ^antee^  b  said  to  be  granted  for  a  lucrative  or  gratui- 
tous cause*    If  the  grant  has  been  made  for  a  price  paid,  or  other 
valuable  consideration,  the  cause  is  called  onerotis^    To  these  a 
third  may  be  added,  viz.  a  rational  cause,  where  it  appears  reason- 
able for  me  granter  to  execute  the  deed,  though  he  lies  under  no 
l^al  obligation  to  it    The  different  effects  of  each  of  these  as  to 
the  disponee^  either  in  questions  with  the  disponer  himself,  or 
with  his  creditors^  shall  be  afterwards  explained.     If  the  narrative 
expresses  no  cause,  Craig  is  of  opinion.  Lib.  2.  Dieg.  S.  §  18.,  that 
the  question,  whether  the  grant  be  onerous  or  gratuitous  ?  may  be 
judged  of  by  the  words  of  alienation*     The  words  givef  grant  and 
dispone^  he  thinks,  import  a  donation ;  but  the  words  %eU  and  dis- 
pone^ imply  an  onerous  cause.  Lord  Stair,  who  favours  this  distinc- 
tion, J?.  2.  7\  3.  §  46.,  affirms,  that  if  no  cause  be  either  expressed 
or  implied,  the  right  is  to  be  accounted  gratuitous,  £.  2.  T.  3. 
§  14.  vers^  1.     An  instance  of  which  he  gives  in  a  right  where  the 
dii^sitive  deed  is  barely  a  precept  of  seisin,  without  reference 
to  any  charter  or  formal  disposition,  Und.  ver$.  4. 

23.  The  next  clause  is  the  dupontive,  beginning  with  these 
words,  To  have  given  and  granted^  or  To  have  sold^  alienated^  and 
dinned.  Here  the  grantee  must  be  described  by  his  name  and 
designation ;  and  also  the  particular  subject  disponed,  by  its  s^ 
cial  boundaries  or  marchstones,  or  by  its  situation,  or  other  cha- 
racteiiT so  that  it  may  be  distinguished  from  all  others;  for  the 
conveyance  of  an  uncertain  subject  is  inept  and  ineffectual.  In 
this  clause  is  also  inserted  by  our  present  style,  the  order  of  sue- 
crasion,  and  the  limitations  upon  the  fee,  which,  by  our  ancient 
forms,  were  inserted  in  the  clause  of  Tenendas.  All  subjects  which 
fall  not  under  the  appellation  of  part  and  pertinent  of  that  which 
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^8  By  Stat.  4S.  Geo.  III.  c,  149.  an  ad  valorem  stamp-duty  is,  with  a  few  exceptions, 
icnposed  upon  every  <<  conveyance,  whether  grant,  assignment,  transfer,  release,  renun- 
«  ciation,  or  of  any  other  kind  or  description  whatsoever,  upon  the  sale  of  any  lands, 
«<  tenements,  rents,  annuities,  or  other  property,  real  or  personal,  heritable  or  move- 
«  tfble,  or  of  any  right,  ttt)e,  interest,  or  claim,  in,  to,  out  of,  or  upon,  any  lands,"  &c. 
And  it  is  enacted,  §  22.  et  seq.^  under  various  penalties  and  forfeitures,  that  <*  the  full 
«<  purchase  or  consideration  money,  which  shall  be  directly  or  indirectly  paid,  or  se- 
«  cored  or  agreed  to  be  paid,  for  the  same^  shall  be  truly  expressed  and  set  forth  in 
4c  words  at  length,  in  or  upon  the  principal  or  only  deed  or  instrument." 


Dispositive 
Clause.  Char- 
ter of  Novoda* 
mus.     Quaqui- 
dem  of  charters. 
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is  disponed,  must  be  particularly  mentioned  in  the  dispositive 
clause,  in  order  to  their  being  carried  by  the  grant.  Nor  is  it 
sufficient  for  that  purpose,  that  they  be  specially  expressed  in  any 
other  clause ;  for  the  chief  intention  of  the  dispositive  clause  is  to 
mark  out  and  convey  to  the  grantee  the  whole  subjects  to  which  he 
is  to  have  right  by  tibie  grant ;  the  other  clauses  serve  for  quite  dif- 
fererit  purposes  *•  In  charters  by  progress,  whether  granted  by 
the  crown  or  a  subject  superior,  a  clause  is  sometimes  subjoined  to 
the  dispositive,  called  De  novo  damus^  by  which  the  superior  grants 
de  novo  the  subjects,  rights,  or  privileges,  therein  described.  These 
clauses  are  commonly  inserted,  where  a  vassal,  sensible  of  a  defkt 
in  his  former  right,  or  of  heavy  burdens  chargeable  upon  it  for  the 
casualties  remaining  due  to  the  superior,  applies  to  have  his  right 
renewed  by  die  superior,  with  a  clause  ot  nooodamus ;  by  which 
the  vassal  is  effectually  secured  against  the  defects  of  his  former 
right,  and  against  the  consequences  of  all  arrears  formerly  incunred 
by  him.  For  a  charter  of  novodamm  is,  in  the  judgment  of  law, 
an  original  right ;  and  an  original  grant  implies  a  release  to  the 
vassal  from  all  burdens  affecting  the  property  previously  to  the 
date  of  it.  One  might  imagine,  from  the  woras  of  this  clause, 
that  it  ought  to  contam  a  grant  of  no  subject  which  had  not  been 
made  over  to  the  vassal  in  a  former  charter ;  for  the  expression  de 
novo  damus  seems  to  import,  that  the  risht  of  that  very  subject 
had  been  formerly  made  over  to  the  vassal,  and  that  the  superior 
then  granted  it  to  him  of  new ;  and  indeed  they  are  for  the  most 
part  no  more  than  renewed  rights ;  yet  it  has  been  adjudged  by 
repeated  decisions^  that  a  charter  oi  novodamm  may  be  itself  a  first 
grant,  as  well  as  the  renovation  of  a  former ;  and  that  every  sub- 
ject or  right  expressed  in  the  clause  of  novodamus  is  deemed  to 
e  effectually  conveyed  to  the  vassal,  though  there  had  been  no  an* 
tecedent  title  to  it  in  his  person ;  Staivy  29thy  Fount.  2Sth  Feb.  1680, 
Scot,  (DicT.  p.  9339.) ;  July  14.  1737,  Heritors  of  Spey^  (Dict. 
p.  9342.)  f.  In  all  charters  by  progress,  there  is  a  clause  im- 
mediately after  the  dispositive,  styled,  from  its  first  words.  Qua  qui- 
dem,  which  expresses  who  the  former  vassal  was,  and  in  what  man- 
ner  the  right  was  transmitted  from  him  to  the  granter,  whether  by 
resignation,  or  by  what  other  form  of  conveyance. 

24«  The  next  clause  in  a  charter  is  the  Tenendas,  so  called  from 
the  first  words,  Tenend.  praedictm  terras ;  which  points  out  the  ta- 
perior  of  whom  the  lands  are  to  be  holden,  and  the  particular 
tenure  under  which  they  are  enjoyed,  whether  by  blanch-farm, 
feu-farm,  &c.  In  this  clause,  the  lands  disponed  are  not  only  re- 
peated, but,  for  the  vassal's  greater  security,  as  seems  probable,  an 
anxious  enumeration  is  subjoined  of  severd  particulars  not  express- 
ed in  the  dispositive  clause,  with  houses^  buUdings,  tojisj  crofts^  SfC. 
But  this  adds  nothing  to  the  right  of  the  grantee ;  for  such  of  the  arti- 
cles as  were  truly  part  or  pertinent  of  the  lands  disponed  would  have 
been  carried  by  the  charter,  though  no  mention  had  been  made  of 
them,  either  in  the  dispositive  or  any  other  clause  of  the  charter ; 
and  such  as  were  neither  part  nor  pertinent  of  the  subject  could  not, 

by 

*  Where  a  subject  was  conveyed  to  one  person  by  the  dispositive  clause,  and  warrant 
given  for  infefting  another  by  the  precept  of  seisin,  the  former  was  found  to  carry  the 
property  \  Fac.  CoU.  Jan.  27.  1797,  ShankSf  Dies*,  p.  4295. 

f  See  a  decision  to  the  same  purpose,  Fac.  Coll.  June  27.  ITSS,  Biddell,  Dict. 
p.  9S46  3^ 

^^  It  seems  incorrect  to  cite  this  decision  as  **  to  the  same  purpose.**  Od  the  con- 
trary, as  appears  from  Karnes's  report,  *<it  was  yielded^  that,  in  the  present  case^.the 
*<  novodamus  imported  no  more  but  a  renovation  of  the  former  right;  and  cobse- 
<*  quently  is  no  good  title  to  the  patronage,  supposing  Lord  Henries  to  have  had  no 
"  right  ab  ante  ;"  Sel  Dec.  g  DirL  p.  9846. 
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by  the  rule  laid  down,  supr.  §  23.,  be  carried,  though  mentioned  in 
the  Tenendasj  since  they  were  not  contained  in  the  dispositive 
clause.  The  next  clause  in  a  charter  is  the  Reddendo^  which  takes 
its  name  from  the  first  words  of  it,  Reddendo  inde  annuatinu  By 
this  is  fixed  the  nature  and  extent  of  the  particular  service  or  duty 
to  be  performed  or  paid  by  the  vassal  to  the  superior  ;  for  in  all 
feudal  tenures,  even  the  least  rigorous,  some  duty  or  acknowledg- 
ment is  due  by  the  vassal.  Because  the  clause  of  Reddendo  points 
out  the  particular  duty  to  which  the  vassal  is  subjected,  the  duty 
itself  fi-equently  gets  the  name  of  the  Reddendo  in  our  law  lan- 
guage. 

25.  After  the  clause  of  the  Reddendo^  follows  that  of  warrandice, 
or  warranty,  by  which  the  granter  becomes  obliged,  that  the  subject 
made  over  shsul  be  efiectuiQ  to  the  vassal,  and  not  evicted  firom  him 
by  any  one  as  having  a  better  or  preferable  right  to  it.  The  obliga- 
tion of  warrandice  is,  without  any  special  or  express  clause,  implied 
in  all  deeds  either  in  a  more  extended,  or  in  a  more  limited  de- 
gree, according  to  the  nature  of  the  deed.  In  donations,  an  obliga- 
tion is  implied  that  the  donor  shall  grant  no  contrary  deed,  by  which 
the  donation  may  be  rendered  ineffectual  But  as  he  who  makes  over 
a  subject  gratuitously,  is  understood  to  transfer  it  barely  as  it  was 
vested  in  himself  when  he  made  the  grant,  without  disabling  him- 
self firom  fulfilling  his  former  obligations,  according  to  the  rule, 
£j.  149.  De  reg.  jur.^  the  obligation  of  warrandice  extends,  in  such 
case,  neither  to  past  deeds  already  granted  by  the  donor,  nor  even 
to  future,  where  they  are  necessary,  i.  e.  such  as  the  donor  may  be 
compelled  to  fulfil  in  consequence  of  an  anterior  obligation  or  pro- 
mise. Where  the  deed  is  granted  for  a  cause,  onerous  indeed,  but 
below  the  true  value  of  the  subject ;  or  where  a  doubtful  right  is, 
by  transaction,  conveyed  for  a  compounded  sum  ;  warrandice  is  im- 
plied, not  only  against  the  granter  s  future  deeds,  but  his  past.  In 
sales  of  land,  or  in  dispositions  for  a  just  and  adequate  price,  an  ob- 
ligation is  implied  against  the  granter,  to  warrant  the  subject,  not 
only  against  his  own  acts,  whether  past  or  future,  but  against  all 
defects  that  may  appear  to  have  been  in  his  right  to  it  antecedent- 
ly to  the  grant;  for  an  adequate  onerous  cause  implies  always  ab- 
solute warrandice.  Nor  is  it  repugnant  to  this  last  rule,  that  in  the 
assignation  of  a  debt,  decree,  or  other  personal  right,  the  implied 
warrandice  does  not  extend  to  the  solvency  of  the  debtor,  but  bare- 
ly to  the  validity  of  the  debt,  though  the  cedent  should,  at  assign- 
ing the  debt,  have  received  from  the  assignee  the  whole  sums 
contained  in  it ;  see  Fount.  March  4. 1707,  RUdel^  (Dict.  p.  1 6615) ; 
for  the  assignee's  loss  in  such  case  arises  not  from  any  defect  in  the 
debt  or  decree  assigned,  but  from  the  insolvency  or  disability  of 
the  debtor.  And  this  is  also  agreeable  to  the  Roman  law,  by  which 
the  granter  of  the  conveyance  of  a  debt  was  bound  in  no  higher 
warrandice  than  debitum  mbesse^  that  the  debt  was  legally  due ;  but 
he  was  not  understood  to  warrant  debitorem  locupletem  esse^  that  the 
debtor  was  able  to  pay,  nid  aliud  convenerit^  L.  4.  De  hcered.  vel  act. 
vend.  A  bare  consenter  to  a  charter  or  disposition  is  liable  in  no 
degree  of  implied  warrandice ;  for  he  is  not  the  seller ;  he  only 
gives  his  consent  at  the  desire  of  the  purchaser ;  which,  though  it 
imports  a  conveyance  of  all  right  that  he  the  consenter  can  claim 
in  the  subject,  cannot  be  stretched  to  an  obligation  of  warrandice 
against  him. 

26.  Warrandice,  when  it  is  expressed  in  the  charter,  is  either 
personal  or  real.  Personal  warrandice,  where  the  granter  is  bound 
only  personally,  is  either  general  or  special*  A  general  clause  of 
warrandice  is  that  by  which  the  granter  warrants  the  deed,  but 
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without  specifying  by  what  kind  or  degree.  And  this  clause  infers 
no  stronger  obligation  upon  the  granter,  than  if  the  clause  had  been 
omitted ;  for  it  is  explained  into  an  higher  or  lower  degree  of  war- 
randices according  to  the  rules  set  forth  in  implied  warrandice. 
Special  warrandice  is,  either,^r«/,  Simple,  that  the  granter  shall  do 
no  act  inconsistent  with  the  grant ;  which  is  of  the  same  nature 
with  that  implied  in  donations.  2(%,  Warrandice  from  fact  and 
deed,  that  the  granter  neither  shall  do,  nor  hath  done,  any  contrary 
deeds ;  which  answers  to  the  warrandice  implied  in  transactions. 
And  this  kind  is  sometimes  so  expressed  as  to  extend  also  to  the 
deeds  of  the  granter's  ancestors  and  authors,  from  whom  he  him- 
self derives  right.  3^%,  Absolute  warrandice  contra  omnes  mortaks^ 
or,  as  it  is  commonly  translated,  against  all  deadly ;  by  which  the 
granter  becomes  liable,  though  he  or  his  authors  have  done  no  deed 
counteracting  the  warrandice,  if,  through  any  defect  in  the  right, 
the  subject  warranted  be  evicted  either  wholly  or  in  part,  from  the 
disponee,  by  a  third  party.  The  clause  of  absolute  warrandice  is 
sometimes  so  conceived,  that  the  granter  is  not  bound  farther  than 
to  the  extent  of  the  sums  received  by  him  in  consideration  of  the 
right  ^^ 

27.  As,  in  assignations  of  debt,  implied  warrandice  reaches  not  ta 
the  solvency  of  the  debtor,  because  that  does  not  proceed  from  any 
defect  in  the  right ;  so  also,  though  the  cedent  should  bind  him- 
self expressly  in  absolute  warrandice,  his  obligation  would  import 
barely^  that  the  bond  is  a  valid  deed,  not  to  be  impeached  by  any 
legal  exception,  fiSfmr,  JSTw.  24.  1671,  Barelayj  (Diet.  p.  16591.]  ; 
even  though  it*  should  be  conceived  in  the  following  words,  that  the 
mm  shall  be  effectual  to  the  assignee^  iUd.  Dec.  12.  1671,  Liddd^ 
(DicT.  p.  16594. )«  And  this  doctrine  holds  in  every  case  where 
the  principal  subject  conveyed  is  a  bond,  account,  decree,  or  other 
voucher  of  debt,  though  the  granter  should,  in  farther  security  of 
the  assignee,  make  Over  to  him  an  apprising  led  upon  the  debt  as*- 
signed,  with  absolute  warrandice,  Hare.  1015, 1016,  [Fife  ^inst 
White^  March  1683,  Dict.  p.  16607 ;  White  against  Ftfe^  Nov. 
1683,  DiCT.  p.  16607.).  Express  warrandice  prevails  over  that 
which  is  implied,  though  Crai^  seems  to  affirm  the  contrary,  Zrifi.  2. 
Dieg.  4.  §  1,  2. ;  for  all  obligations  in  lawful  matters  must  be 
bindQng  on  the  parties  obliged.  And  therefore,  if  one  who  makes 
a  gratuitous  grant,  shall,  sciens  et  prudens^  bind  himself  in  absolute 
warrandice,  ne  ought  both  in  law  and  equity  to  be  tied  by  his 
obligation.  And,  on  the  other  hand,  where  a  subject  is  made  over 
for  an  onerous  cause,  the  grantee  may  without  doubt  undertake 
the  hazdrd  of  all  the  defects  in  the  right,  by  accq>ting  of  the  dis- 
position, with  warrandice  from  fact  and  deed ;  Jai\.  1732,  Craig^ 
(DicT.  p.  16623<) ;  for  in  all  these  cases,  pacta  dant  legem  contrachn^ 
and  volenti  nonjlt  injuria.  YeUjirsty  a  clause  exempting  the  granter 
from  warrandice  in  the  most  express  terms,  is  not  sufficient  to  se- 
cure him  if  he  shall  afterwards  grant  an  inconsistent  deed ;  for  no 
agreement,  let  it  be  ever  so  explicit,  ought  to  protect  against  the 
consequences  of  fraud  or  deceit  2^%,  In  grants  by  the  crown, 
no  action  of  warrandice  lies  against  the  sovereign,  though  they 
should  contain  an  express  obligation  to  warrant ;  for  sudi  clause  is 
presumed  to  have  crept  in  per  incuriam^  through  the  carelessness  of 
the  crown's  officers,  by  whose  negligence  the  King  himself  ought  not 

to 
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entail  and  forfeited  his  right  to  the  estate,  he  was  fonnd  liable  in  damages  to  the  te- 
nant,  the  next  heir  refusing  to  implement  the  lease;  JDawnie,  Slst  Jan.  lSi5,  jEfar 
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to  suffer.  But  the  sovereign,  when  he  grants  a  charter,  not  in 
consideration  of  the  srantee's  services,  as  sovereign,  jure  cororue^ 
but  tanquam  qtdlibety  for  a  just  price,  must  be  liable  to  the  common 
rules ;  vtilur  jure  communi ;  and  therefore  he,  and  his  heirs  who 
succeed  to  him  in  his  private  patrimony,  are  liable  in  the  same  de* 
gree  of  warranty  as  otner  granters,  according  to  the  nature  of  the 
right ;  yet  such  warrandice  cannot  affect  die  patrimqpy  of  the 
crown.  Sdlt/^  Churchmen,  who  had  feued  or  let  in  lease  any  part 
of  their  church-lands,  which  were  afterwards  annexed  to  the  crown 
in  1587,  were  not  obliged  in  warrandice^  except  from  their  own 
&ct  or  deed,  to  the  feuers  or  tacksmen,  diough  they  had,  by  an  ex- 
press clause,  warranted  their  rights ;  because  these  lands  were,  by 
a  public  law  posterior  to  their  grants,  annexed  to  the  crown,  1587, 
C.  29.  vers.  4. 

28.  Warrandice  is  real  only  in  two  cases :  I^st^  Where  some 
lands  are  principally  and  presently  made  over  to  a  purchaser ;  and 
others,  which  get  the  name  of  warrandiceJandSf  are  disponed  only 
eventually  in  security  of  the  principal  lands.  The  purchaser  who 
has  this  security,  may  have  recourse  to  the  warrandice-lands,  in 
the  event  that  the  principal  lands  are  evicted  or  carried  off  from 
him ;  but  except  in  the  case  of  eviction,  the  purchaser  acquires 
no  right  in  them;  for  they  are  disponed  merelv  to  secure  him 
in  the  lands,  the  property  of  which  is  presently  transferred  to 
him.  The  purchaser,  if  the  principal  lands  be  evicted  from  him, 
must  obtain  a  decree,  declaring,  that  the  warrandice  is  incurred 
by  the  eviction,  before  he  be  entitled  to  recourse  on  the  lands 
disponed  to  him  in  warrandice  ^.  2^%,  Warrandice  may  be  real, 
by  the  excambion  or  exchange  of  one  piece  of  land  for  another ; 
for  if,  afler  the  excambion,  the  lands  exchanged  be  evicted  from 
any  of  the  contracting;  parties,  he  who  suffers  the  eviction  hath 
re^urse  upon  his  owl  original  lands  which  he  gave  in  exchange 
for  the  lands  evicted,  not  only  against  the  heirs  of  the  party  with 
Tvhom  he  made  the  exchange,  but  against  his  singular  successors  ; 
that  is,  all  who  have  acquired  any  right  to  them  since  the  ex- 
cambion, though  such  right  may  have  been  granted  previously 
to  the  eviction,  Durie^  Nov.  25.  1623,  E.  Melrose  contra  ifer,  (Dict. 
p.  8677.^.  And  this  recourse  is  competent,  not  only  to  the  ex- 
camber  nimself,  and  his  heirs,  but  to  all  to  whom  he  shall  make 
over  the  subject  excambed  by  singular  titles.  This  kind  of  war- 
randice is  constituted  by  the  law  itself,  without  the  convention  of 
parties,  and  may  therefore  be  called  implied :  For  though  no  right 
should  be  reserved  on  the  subject  exchanged,  yet  the  moment  af- 
ter eviction,  the  right  that  the  party  distressed  had  before  to  his 
own  original  property  eo  ipso  revives.  Nor  is  he  under  any  ne- 
cessity to  prove  nis  right  in  that  subject,  otherwise  than  by  the 
recital  in  the  contract  of  excambion  ;  because  it  is  to  be  presum- 
ed, that  when  the  exchange  was  made,  he  delivered  his  title-deeds 
to  the  other  party  contracting,  Durie^  Jtdy  14.  1629,  L.  Wards^ 

VOL.  I.  S  z  Dict. 

*  Vide  Kilk.  No.  1.  voce  Warrakdicb,  and  Clerk  Homei  Nao.  6.  1741,  Blair 
against  Hunter^  Dict.  p.  16624  ^^ 

'^  It  was  here  foundi  ^  That  the  infeftment  of  warrandice  gave  the  pursuer  a  real 
^^  right  and  security  in  the  warrandice  lands,  i^ot  only  to  the  extent  of  the  value  of  the 
»<  principal  lands  at  the  time  of  die  eviction,  \^^i  also  that  the  said  real  security  ex- 
«<  tends  as  far  as  the  personal  obligation  of  w^y^andice, — to  all  his  damages^  arising 
*«  before  or  after  the  eviction,  without  any  f^^^  -^  tlie  pursuer." 
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(DiCT.  p.  3678.).  To  constitute  this  sort  of  warrandice^  the  deed 
by  which  the  lands  are  exchanged  must  expressly  bear  to  be  an 
excambion. 

29.  Warrandice^  though  only  from  fact  and  deed,  may,  in  some 
cases,  be  incurred  from  the  nature  of  die  obligation,  without  either 
any  defect  in  the  right,  or  any  deed  of  the  tranter.  Thus,  if  in  a 
marriage-contract,  the  rent-roll  of  the  landbs  allocated  for  the  wi- 
dow's jointure  should  be  warranted  to  amount  to  a  determinate 
yearly  sum,  the  warrandice  is  incurred  by  every  accident  or  mis- 
fortune by  which  they  are  reduced  to  a  lower  rent,  ex.  gr.,  by  inun* 
dation  or  famine,  let  the  right  itself  be  ever  so  unexceptionable ; 
because,  in  the  case  stated,  the  sranter  is  precisely  obliged  that  the 
widow  shall  in  no  case  have  a  less  jointure  than  the  yearly  sum 
mentioned  in  the  contract,  St.  B.  2.  T.  3.  §  46.  All  losses  or  bur- 
dens befalling  the  subject  disponed,  after  the  date  of  the  grant,  and 
which  had  no  cause  anterior  to  it,  whether  by  fatality.  Duties 
March  10.  1636,  La.  Dunipace^  (Dict.  p.  16581.)  j  or  by  a  statute 
imposing  an  additional  tax  on  the  subject,  St.  ibid. ;  July  12.  ]667, 
Watson^  (Dict.  p.  16588.) ;  are  upon  the  purchaser's  hazard,  and 
so  infer  not  contravention  of  warrandice :  For  as  the  whole  benefit 
resulting  from  the  improvement  of  the  lands  after  the  purchase, 
accrues  to  the  purchaser  as  proprietor,  he  must  also  run  all  the  ha- 
zards of  their  becoming  worse.  Nay,  this  doctrine  obtains,  though 
the  supervening  burden  should  be  imposed  under  the  authority  of 
a  public  law  prior  to  the  grant.  Stair ^  July  1.  1676,  L.  Auchintoul^ 
(Dict.  p.  16603.)  "*%  unless  the  grantee,  who  knew,  or  ought  to 
have  known,  the  burden  which  might  be  imposed  by  law  on  the 
subject,  hath  taken  care  to  secure  himself,  by  the  granter's  express 
obligation  to  warrant  the  right  to  him  against  that  special  burden ; 
see  Hare.  963,  {Lumsden  against  Gordon^  Jan.  6.  1682,  Dict. 
p.  16606.). 

30.  No  action  upon  warrandice  lies  against  the  granter,  till  the 
subject  be  actually  evicted  from  the  grantee,  either  in  consequence 
of  deeds  of  the  granter  counteracting  the  warrandice,  if  it  be  warran- 
dice from  fact  and  deed,  or  of  a  defect  in  the  right,  if  the  war- 
randice be  absolute.  Yet  if  a  plain  ground  of  distress  shall  ap- 
pear from  such  inconsistent  deeas  of  the  granter,  he  may  be  sued, 
even  before  eviction,  to  purge  all  such  encumbrances ;  and  if  he 
either  cannot,  or  refuses  to  purge,  immediate  action  of  recourse 

lies 


^°  The  authority  of  this  particular  case,  as  being  any  support  to  the  general  princi* 
pie  laid  down  in  the  text,  seems  destroyed  by  opposite  decisions  pronounced  both  be- 
fore and  after;  GUm.  July  166S,  Elphingstone^ Drcr.  p.  16585 ;  Dirl.  ISth  July  1667, 
Watson,  Dict.  p.  16588;  Hare.  2Q^h  Feb.  168S,  Bonar,  Dict.  p.  16606.  In  these 
cases,  as  in  that  of  Auchintoid,  the  question  turned  upon  the  effect  of  absolute  warran- 
dice in  a  disposition  of  church  lands :  And  the  Couit  decided,  that  the  disponer  was 
liable  in  recourse,  where  the  lands,  (*<  under  the  authority  of  a  public  \aLW  prior  to  the 
**  crant,"}  were  evicted  by  the  subsequent  designation  of  a  glebe. 

In  another  dass  of  cases,  the  text  appears  to  be  more  completely  supported.  It  is  held 
to-be  settled,  that  stipend  being  a  natural  burden  on  all  teinds,  <<  a  clause  of  warrandice 
^  to  be  effectuBl  against  augmented  stipends  must  specially  bear  a  relief  from  ail  ang- 
«  mentations;"  Alexander,  9tk  June  1812,  Fac.  CaU.t  £.  HopetouiCz  Trustees,  Sih 
Dec.  1819 ;  Ibid.  Plenderleath,  SI st  Jan.  1800,  Ibid.  DicT.  p.  16689.  In  the  case  of 
Plenderleath,  recourse  against  the  disponer  was  maintained,  on  the  authority  of  the 
f&bove  decisions  in  the  designation  of  glebes :  it  being  argued,  that  <<  the  burden  of 
««  glebe  is  not  more  inherent  on  church  lands  than  stipend  is  on  teinds/'  The  analogy, 
however,  was  disregarded  by  the  Court— For  an  example  of  a  clause  held  sufficient  to 
warrant  not  only  from  the  payment  of  present  stipend,  but  from  all  fiiture  augmen- 
tations, vid.  Earl  ofHopetoun,  3d  July  181 1*  Fac.  Coll.  The  authority  of  tbia  case, 
has,  however,  since  been  called  in  question;  E.  HopetowfCs  Trustees^  supr. 
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lies  against  him  at  the  suit  of  the  disponee,  Stair^  Feb.  17.  1672, 
Smilh^  (DiCT.  p.  16590.).  It  is  incontested,  that  absolute  warrandice, 
after  the  subject  is  evicted,  founds  the  grantee  in  an  action  of  re«* 
course  against  the  granter,  for  making  up  to  him  the  full  damage 
he  has  suffered,  either  through  the  contravention  of  the  warran- 
dice, or  any  defect  in  the  right     An  offer  by  him  who  warrants  a 
right,  therefore,  to  put  the  grantee  in  his  own  place,  by  making 
him  full  payment  of  tlie  price  he  paid  for  it,  with  the  interest  from 
the  time  of  eviction,  is  not  su£Scient :    For  though  this  would  in- 
demnify the  grantee,  so  that  he  would  be  no  loser  by  the  bargain  ; 
yet  the  obligation  to  warrant  is  not  intended  barely  for  indemni- 
fying the  purchaser,  but  for  securing  him  against  all  the  conse- 
quences of  contravention ;  and,  of  course,  for  making  payment  to 
him,  in  case  of  eviction,  of  the  full  value  of  the  subject  at  that 
period,  together  with  the  loss  he  has  sustained  through  the  want 
of  it  from  that  time.     All  writers  admit  this  to  be  the  law  in  the 
warrandice  of  irredeemable  rights  of  heritable  subjects ;  because 
there  the  buyer  accepts  of  the  right,  with  the  chance  of  the  lands 
becoming  better  or  worse :  and  as  he  must  suffer  the  loss  upon  their 
sinking  in  value,  he  ought  also  to  have  the  benefit  arising  from 
their  improvement  *.  But  in  redeemable  and  personal  rights.  Stair ^ 
B.  2.  T.  3.  §  46.  vers.  Warrandice  hath  no;    and  Bankton^  B.  2. 
T.  3.  §  124.  are  of  opinion,  that  the  effect  of  warrandice  ought 
not  to  rise  higher  than  the  sum  paid  for  the  right ;  because  in 
these  the  matter  is  more  liquid.     This  position,  if  it  is  to  be  re- 
stricted to  the  case  of  imphed  warrandice,  may  perhaps  be  found- 
ed in  equity :  But  if  it  is  meant  of  absolute  warrandice  expressed 
in  the  grant,  it  appears  inconsistent  with  the  nature  of  that  obli- 
gation, which  strikes  against  all  defects  in  the  grant  itself,  whether 
it  be  redeemable  or  irredeemablje,  unless  where  the  clause  of  war- 
randice is  limited  to  the  sums  received  by  the  granter  in  conside- 
ration of  the  grant ;   and  no  decisions  of  our  supreme  cour^  are 
brought  to  support  that  opinion. 

31.  As  warrandice  is  penal,  at  least  on  the  part  of  him  who  war- 
rants, it  is  stricti  Juris ;  and  consequently,  contravention  of  warran- 
jdice  is  not  easily  presumed,  nor  the  obligation  to  warrant  extend- 
ed beyond  the  strict  letter  of  it;  see  Br.  51.  (^Ogifoy  against  Leslt/, 
Feb.  2.  1715,  Dict.  p.  4154.)  ^'.  Upon  this  ground,  absolute  war- 
randice is  not  incurred  by  every  light  servitude  that  the  granter  or 
his  authors  may  have  imposed  upon  the  lands  conveyed,  such  as 
lands  are  usually  charged  with;  ex.  gr.  aqueducts,  passages,  or 
even  a  moderate  thirlage.  Stair ^  June  2L  1672,  Sandilandsj  (Dict. 
p.  16599.)  f.  But  if  the  servitude  be  uncommonly  heavy,  tiie  grant- 
er, who  makes  over  the  estate  tanquam  optimum  maximum^  incurs  the 
^iv^arrandice.  The  observation  made  by  Stair,  B.  2,  T.  3.  §  46.  vers.  1., 
that  the  obligation  of  warrandice  in  dispositions,  because  it  is  per- 
sonal, is  not  transferred  by  the  vassal  who  is  vested  with  it,  to  his  dis- 
ponee  or  singular  successor,  unless  it  be  either  especially  assigned 
in  explicit  words,  or  generally  in  the  assignation  of  the  title-deeds, 
seems  not  to  be  founded  in  law ;  for  the  right  of  recourse  upon  the 
ivarrandice  being  pait  of  the  right  of  the  subject  vested  in  the  dis- 

poner, 

•  See  Rem.  Dec.  vol  i.  No.  4.,  Houston  airainst  Coibetf  Feb.  22.  1717,  Dict. 
p.  16619.  ^ 

f  See  this  applied  (as  to  thirlage)  in  a  case  b^4««een  landlord  and  tenant;  Sac.  Coll. 
Jan.  1*.  1780,  Stftningfoth  Dict.  p.  16687.     ^^^^ 
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poner^  ought,  as  such,  to  be  carried  fiom  him,  who  divests  himself 
of  all  right  he  can  claim  to  it  in  favour  of  the  disponee,  though  it 
should  not  be  conveyed  per  expreasum.  But  indeed  this  observa- 
tion can  be  of  little  use  in  practice ;  because  dispositions,  by  their 
uniform  style,  bear  a  clause,  conve3ring  all  the  title-deeds  of  the 
subject  disponed  in  favour  of  the  disponee.  Where  a  person  who 
makes  a  grant  of  lands  warrants  them  to  the  purchaser,  but  excepts 
from  the  warrandice  a  special  right,  which  he  apprehends  may  be 
preferable  to  his  own,  that  exception  cannot  hinder  the  purchaser 
from  strengthening  his  title,  by  bringing  a,  reduction  of  the  right 
excepted ;  for  the  import  of  such  exception  is  merely  to  cut  off 
from  the  purchaser  all  claim  of  recourse  against  the  granter,  in  case 
that  right  should  have  the  effect  of  evicting  the  subject  from  the 
grantee,  without  the  least  intention  to  favour  third  parties,  or  to 
make^that  right  a  good  one  to  him  in  whom  it  is  vested  ;  Forbes^ 
July  18.  1710,  Gibson  of  Dury,  (Dict.  p.  5695.). 

32.  Where  lands  are  threatened  to  be  evicted  from  a  purchaser 
by  a  right  preferable  to  that  which  he  got  from  the  seller,  the  pur- 
onaser  ought  in  prudence  to  intimate  to  the  seller  his  distress,  that 
so  he  may  defend  the  right  granted  by  himself;  and  this  nrevents 
the  seller  from  pleading,  that  the  purchaser  had  suffered  the  lands 
to  be  evicted  from  him  by  collusion  or  negligence ;  for  if  it  shall 
appear  that  the  eviction  was  occasioned  by  a  fact  or  omission  im- 

{>utable  to  the  grantee  himself,  he  cannot  be  allowed  to  throw  his 
oss  upon  the  granter,  who  was  not  to  blame,  let  his  obligation  of 
warrandice  be  ever  so  strong.  Yet  intimation  of  distress  is  not 
precisely  necessary  *' ;  for  the  purchaser's  right  of  recourse  con- 
tinues competent  to  him,  without  such  intimation,  if  evidence  is 
not  brought,  that  in  the  action  of  eviction  he  had  submitted  to 
some  irrelevant  defence,  or  subjected  himself  to  an  incompetent 
mean  of  proo^  Stair^  June  23.  1681,  Clerky  (Dict.  p.  16^5.)*. 
And  upon  this  ground  it  was  decided,  that  though  no  intimation 
of  distress  was  made,  the  purchaser,  from  whom  the  lands  were 
evicted,  might  in  his  action  of  recourse  found  his  plea  ^upon  the 
proof  tiiat  was  brought  in  the  former  process  of  eviction  pursued 
against  himself,  reserving  to  the  granter  of  the  warrandice  all  ol^ 
jections  against  the  validity  of  that  proof,  tanquam  in  libeUo^  Fak. 
ii.  2.  (Nov.  2.  1748,  Gordon  against  Gordon^  IDict.  p.  14045.| 

33.  Long  after  the  proper  manner  of  investiture  teU  into  disuse, 
in  which  the  possession  was  delivered  to  the  vassal  unico  cantexht 
with  ^e  charter,  notorial  instruments  of  seisin  were  unknown  in 
Scotland.  The  feudal  right  was  accounted  complete,  if  the  supe- 
rior's bailie,  who  had  given  possession  to  the  vassal,  affixed  his  seal 

to 

*  See  on  this  head,  Fac.  CM.  July  17. 1780,  Demar^  Dicr.  p.  166S7  ^*. 


^'  Neither  is  it  necessary  for  the  purchaser  to  defend  his  right,  when  untenaUetbj 
process  at  law;  DowntV,  31^  Jan.  1815,  Fac  CoU. 

^^  In  this  case,  an  heritable  bond  granted  by  the  dittK>ner*s  author,— and  whichi  ht- 
ving  been  allowed  to  remain  a  personal  deed,  neither  tne  disponer  nor  disponee  seem 
to  have  been  aware  of, — ^was,  considerably  posterior  to  the  date  of  the  disposition,  which 
also  remained  a  personal  deed,  constituted  a  real  burden  on  the  subject  by  infeftment* 


not  hold  the  disponee  under  any  obligation  to  get  the  start  of  his  competitors,  and 
therefore  decided  that  the  disponer  was  **  bonira  to  clear  the  subject  of  the  encam- 
*»  brance." 
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to  the  charter,  in  testimony  that  possession  was  truly  given,  Cr. 
Lib.  2.  Dieg.  7.  §  2. ;  or  if  the  bailie  signed  a  declaration,  even  in, 
a  separate  writing,  that  he  had  given  possession  ;  of  which  decl^ 
rations  some  are  yet  extant,  dated  about  the  year  1400.     And  in- 
deed, as  in  those  early  times,  before  the  attestation  of  a  public 
notary  was  made  an  essential  part  of  the  investiture,  the  express 
will  of  the  superior,  joined  to  the  natural  possession  of  the  vassal,  was, 
by  the  general  rules  of  law,  sufficient  to  vest  the  full  property  in 
him,  a  proof  brought  of  the  vassal's  immemorial  natural  possession 
of  the  lands  contained  in  the  charter,  founded  a  presumption,  that 
he  had  been  lawfully  entered  into  it  by  the  superior,  though  there 
was  no  declaration,  either  by  the  superior  or  his  bailie,  attesting 
that  fact ;  Durie,  June2i.  1625,  Bar.  of  Stirling,  (Dict.  p.  6621,). 
At  last,  after  the  beginning  of  the  fifteenth  century,  a  practice  was 
introduced,  which  SQon  became  universal,  that  the  superior  deli- 
vered to  die  vassal,  along  with  the  charter,  a  precept  of  seisin, 
which  for  above  two  centuries  together  was  made  out  in  a  writing 
separate  from  the  charter,  till  it  was  enacted,  by  1672,  C  7.,  that 
all  precepts,  on  charters  granted  by  the  crown,  should  be  engrossed 
in  the  charter,  towards  the  end  of  it ;  that  is,  immediately  before 
the  testing  clause.     This  provision  was  soon  after  extenifed,  by 
uniform  custom,  to  precepts  flowing  from  subject  superiors.    Now, 
therefore,  all  charters,  without  exception,  conclude  with  a  precept 
of  seisin  ;  which  may  be  defined,  a  command  by  the  superior  who 
grants  the  charter,  to  his  bailie,  to  give  seisin  or  possession  of  the 
subject  disponed  to  the  vassal  or  his  attorney,  by  the  delivery  of 
the  proper  symbols.  Bailie  is  derived  from  the  French  bailler,  to  de- 
liver, because  it  is  the  bailie  who  delivers  the  possession  at  the  su- 
perior's command.    Though  the  name  of  the  bailie  to  whom  the 
precept  is  directed  is  left  blank,  and  any  person  whose  name  may 
be  lawfully  inserted  ip  the  blank  can  execute  the  precept,  by  giving 
seisin  to  the  vassal ;  yet  the  precept  must  contain  a  special  man- 
date to  infefl  the  vassal  ♦,  which  cannot  be  supplied  by  any  general 
powers,  however  ample ;  because  a  power  granted  by  the  superior 

to 

*  And  die  vassal  must  be  specially  immed  and  designed.  A  seisin  in  favour  of  the 
heirs  or  the  representatives  of  a  person  deceasedt  is  null ;  Kilk.  No.  S.  voce  Sasinb, 
Nao.  7. 1740,  Blaciwood,  Dict.  p.  14S27 }  Fac.  Coll.  .Feb.  24.  1794,  Melvill,  Dict. 

p.  14S27  ^\  Where  the  warrant  directed  seisin  to  be  taken  on  certain  lands  specified, 

and  on  other  lands  generally  referred  to,  as  (the  same)  are  enumerated  in  the  gran- 
ter^s  infeftmeDts, — the  notanr  comprehended  in  the  instrument  of  seisin  certain  of  the 
lands  generally  referred  to  ^^ ;  but  the  seisin  quoad  these  was  found  null ;  Kilk,  No.  4. 
7X>c^  Sasimx,  June2S.  1742,  Wallace  against  Dahymple,  Dict.  p.  6919. 

^^  So  also,  a  disposition  and  infeflment  <<  to  A.  R,  and  the  other  partners  of  a  com* 
psny,  is  not  a  valid  investiture  to  the  company,  but  only  to  A.  B.  individually  $'*  Den* 
ftistmany  idacnayr  and  Co.^  16M  Feb.  1808,  Fac.  Coll.  /  Dicr.  v.  Tack,  App.  No.  15. 

^^  It  seems,  however,  material  to  observe,  that  Kilkerran  here  adds,-^*<  but  without 

«<  expressing  any  such  infeftments  to  have  been  produced  to  him."     On  this  principle, 

objection  to  a  seisin  was  again  sustained, — where  it  <*  proceeded  upon  a  charter  which 

•«   did  not  contain  a  description  of  the  lands  sufficiently  specific  to  certiorate  the 

«<   notary  tidcing  the  infeftment,  that  the  lands  in  which  the  infeftment  was  taken  were 

«<  truly  those  contained  in  the  charter, — and  where  it  did  not  appear  from  the  instru- 

«   ment,  that  any  other  written  evidence  of  that  fact  was  produced  to  hiqpi ;"  Hep^ 

btsm  BelckeSf  4^.,  2\$t  Jan*  1815,  Fac.  CoU.    Had  the  defect  of  specification  in  the 

immediate  warrant  of  seisin  been  supplied  by  production  of  the  infeflments  referred 

tOy  and  this  production  been  narrated  as  the  evidence  on  which  the  notary  proceeded^ 

A  difierent  decision  would  probably  have  been  pronounced  in  both  of  these  cases,    in 

one  case  accordindy,  *^  the  Lords  were  all  of  opinion,  that  a  precept,  to  give  infeft- 

««    ment  in  lands  described  in  general  to  belong  to  the  granter  of  the  precept,  is  a  suf- 

««   ficient  warrant  to  give  infeftment  in  every  particul^  tenement,  which,  by  produc- 

««   tion  of  the  granter  s  infeftment,  is  vouched  to  t^^e  under  the  general  description  ;* 

K<^fHes^  Sel.  Dec.  3d  August  1753,  Graham's  Cre^      picT.  p.  49. 
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to  divert  himself  of  heritage,  is  not  to  be  presumed.  Wboeyer 
hath  this  precept  in  his  hand,  is»  on  the  contarair,  presumed  to  be 
the  vassal's  attorney ^  for  receiving  possession  in  his  naiQe»  without 
any  special  power  for  that  purposey  because  the  receiving  of  pos- 
session is  an  act  beneficial  to  the  vassal  But  this  presumptioa 
does  not  exclude  a  contrary  proof,  where  the  taking  of  seisin  ap- 
pears hurtful  to  the  vassal  m  whose  favour  the  precept  was  granted. 
An  example  of  this  is  given  by  Craig,  Lib.  2.  iMeg.  7.  §  & :  A  cre- 
ditor of  a  person  deceased  had  procured  seisin  to  be  taken  upoa 
a  retour  in  the  name  of  an  apparent  heir,  without  his  knowleage^ 
in  order  to  sul:gect  him  to  the  ancestctf's  debts:  On  evidence  of  &e 
fraud,  the  seisin  was  declared  void* 

54.  This  precept  or  wanrant  for  taking  infeftment  is  executed  by 
9Xi  instrument  of  seisii) ;  which  may  be  defined,  the  attestation  of 
a  public  notary,  thitf;  possession  was  truly  given  .by  iha  superiori  or 
his  bailie,  to  the  vassal,  or  his  attorney,  in  pursuance  of  the  precept, 
by  delivery  of  the  proper  symbols.  By  instrument^  in  the  Boman 
law,  is  firequently  mejant  any  voucher  or  evidence  in  writing;  but 
we  use  it  in  a  limited  sense,  to  denote  the^^ritten  Attestation  of  a 
particular  fact  or  facts,  under  the  hand  of  a  public  notary*  Craig 
conjectures,  Li&  2.  Dieg.  2.  §  18.,  that  instruments  of  seisin  were 
not  used  in  Scotland  till  the  return  of  James  I.  from  England ;  but 
many  seisins  are  yet  extant,  dated  about  the  b^inning  of  that  cen- 
tury, before  his  return,  the  style  of  which  di^rs  little  from  the 
present  Afler  notorial  instruments  were  first  used  with  us,  they 
were  not  only  sustained  as  full  evidence  of  the  vassal^s  entry  into 
possession,  but  have  been  accounted  a  necessary  solemnity  for 
perfecting  the  feudal  right,  not  to  be  supplied  by  a  proof,  either  of 
natural  possession,  or  even  of  that  special  fact  asserted  in  all 
seisins,  that  the  vassal  was  entered  into  the  possession  by  the  su- 
perior or  hb  bailie ;  and  hence  the  maxim  hath  arisen,  Nulla  soma 
nulla  terra.  This  rule  suffered,  by  our  more  ancient  usage,  an  ex« 
ception  in  the  case  of  charters  granted  to  communities,  which  were 
adjudged  to  require  no  seisin  ;  Hope^  Sei^n^  July  9.  1628,  J3or.  of 
Peebles^  (DiCT.  p.  6885.)  ;  but  by  later  decisions,  seisin  is  essential 
to  the  first  constitution  of  feudal  grants,  even  where  they  are  made 
to  corporations ;  because,  without  it,  the  grantor  cannot  be  divests 
ed  *•  But  infeflment  need  not  be  renewed  at  any  time  afber ;  for 
seisin  is  never  renewed,  except  upon  the  change  of  a  vassal ;  said 
communities  never  die,  but  continue  always  the  same,  afler  the 
death  of  the  present  members,  in  the  perscms  of  their  successors. 

55.  An  instrument  of  seisin  recites  the  whole  ceremony  obser- 
ved at  the  taking  4>f  infeflment     First,  Either  the  vassal  <or  his  at- 
torney 

*  The  taatmy  iras  foDnd,  Jtdy  S«  1740,  KUlu  voce  Sasivs,  Mo.  1.  ICopgwir  cf 
Ttoeeddale  against  Tom  qf  Musselburgh^  Dtcr.  p.  6S96^. 

^^  This  point  seems  on);  to  hare  come  under  consideration  incidentaKy.  Tbe 
whole  report  is  as  foDows  i  *^  It  was  laid  down,  as  a  proportion  certain  in  law,tIioagti 
^^  there  was  no  occasion  to  give  a  direct  judgment  upon  it»  that  an  original  diarter 
**  erecting  a  burgh  requires  no  sasine,  because  there  is  no  person  in  being  at  the  time 
^<  who  can  receive  it."  How  far  this  is  sound  may,  perhaps,  be  doubted  There  is, 
in  the  eye  of  law,  the  same  person  to  receive  seisin  who  receives  the  charter  {  or  rather, 
the  charter  of  erecdon,  by  constituting  the  burgh  into  a  corporation,  creates  thi^  per- 
son. The  corporation  is,  from  that  moment,  capable  of  acting  in  eveiy  thing  dse; 
and  there  seems  no  reason,  therefore,  why  it  should  be  incapable  of  takix^  seiain.  At 
any  rate,  the  observation  extends  no  farther  than  to  tiie  <*  original  charted  of  erectioru 
So  that,  where  the  corporation  already  exists,  the  doctrine  in  the  text  Temaips  entire, 
—that  ^<  seisin  is  essential  to  the  first  constitution  of  feudal  grants,  even  wbejre  they  are 
«  made  to  corporations.''  It  was  so  found  accordingly,  Hare.  Findomyf  1/bttk  16SS, 
SiCT,  p.  68S7. 
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tomey  appears  on  the  lancb  of  which  seisin  is  to  be  given^  holding 
in  his  hand  tiie  precept^  which  he  delivers  to  the  superior5  or,  in 
his  absence,  to  the  bailie.  The  bailie^  immediately  delivers  it,  in 
the  presence  of  witnesses,  to  the  notary,  who  is  to  extend  the  in- 
strument Then  the  notary  reads  the  precept ;  after  which,  the 
superior,  or  his  bailie,  delivers  to  the  vassal,  or  his  attorney,  earth 
and  stone  of  the  lands,  or  the  other  proper  symbols,  if  the  right 
mtmted  be  not  a  right  of  property  in  lands.  Lastly,  The  vassal,  by 
himself,  or  his  attorney,  takes  instruments  in  the  hand  of  the  no- 
tary, before  witnesses,  that  he  hath  received  sitate  and  seisin  of  the 
lands  in  due  form.  On  this  whole  transaction,  an  instrument  is 
extended  in  writing  by  the  notary,  who,  after  reciting  in  it  the  pre- 
cept of  seisin  *  ^^,  and  as  much  of  the  charter  as  is  necessary  for 
miderstanding  the  precept  t^%  subjoins  his  own  attestation.  That 
he  having  been  specially  called  for  that  purpose,  knew,  saw,  and 
heard,  that  these  facts  were  so  done  as  they  are  recited  in  the  in- 
strument, to  which  he  and  the  witnesses  adhibit  their  subscriptions. 
Seisin,  when  given  by  the  superior  himself,  and  not  by  his  bailie. 
Is  called  seisin  propiis  manibmy  of  which  we  have  few  instances, 
except  in  rights  which  are  granted  to  the  wife,  children,  or  other 
persons  who  are  most  intimately  connected  with  the  granter  j:. 

36.  The  symbols  by  which  the  delivery  of  a  feudal  subject  is  ex- 
pressed, are  different,  according  to  the  di£Perent  nature  of  the  sub- 
jects that  may  be  made  over  by  a  superior.  The  symbols  for  land 
are  earth  and  stone ;  for  mills,  clap  and  happer ;  for  fishings,  net 
and  coble ;  for  parsonage-tithes,  a  sheaf  of  corn ;  for  tenements  of 
houses,  within  borough,  hasp  and  staple ;  for  patronages,  a  psalm- 
book,  and  the  keys  of  the  church }  for  jurisaictions,  the  book  of 
the  court,  ^c.  Sometimes  symbols  are  authorised  by  custom  to 
stand  in  place  of  delivery,  which  have  no  resemblance  to  the  sub- 
ject conveyed.  Thus,  the  symbol  in  resignations,  which  was  ori- 
ginally a  pen,  has  been  now,  for  centuries  past,  staff  and  baton  ; 
^hich  hath  nothing  analogous,  either  to  the  subject  resigned,  or  the 
act  of  resigning.  Stair ^  B.  2.  T.  5.  §  3.  and  Mackenzie^  B.  2.  T.  8.  $  15L 
are  of  opinion,  that  the  symbol  of  a  right  of  annualrent  is  either  a 
penny  money,  if  the  annualrent  be  payable  in  money,  or  a  parcel 
of  corn,  or  victual,  if  it  be  payable  in  victual :  And  though  others 

maintain, 

♦  Stair ^  Dec.  2S.  1680,  Lady  Lamerton^  Dior.  p.  14309  ♦^. 

t  And  if  the  seisin  is  taken  in  favour  of  any  other  person  than  the  crantee  in  the 
charter,  the  .right  of  that  penon  must  be  specified.  See  on  this  point,  Fae.  Coll. 
May  14. 1796,  Proctor^  Dict*  p.  SQ71. ;  also  Feb.  24. 1796,  Macke^y^  DiCT.  p.  8736*  ^^ 

X  Precepts  of  seism  may  be  executed  after  the  death  of  the  granter  and  grantee. 
Vid.  infraj  B.  iii.  tit.  3.  j  42. 


Title  III. 


.  ^7  The  precept,  with  the  testing  clause,  should  be  engrossed  verbatim^  In  the  case 
cited,  not.  ^,  a  seisin  was  indeed  sustained  where  the  precept  was  merely  referred  to : 
but  this  is  scarce  to  be  regarded  as  a  precedent.  See  Stair^  Bm  2.  t.  3.  ^  17.  and  18. ; 
BmHcih  B.  2.  /.a.  $1 41. ;  S.  Eos^s LectureSf  p,  183*4.  Where,  however,  distinct  sub- 
jeM  af e  disponed,  it  is  no  objection  to  the  instrument  of  seisin,  that  it  only  contains 
chat  part  of  the  precept  which  rdates  to  the  lands  on  which  infeflment  is  taken ;  Dorif 
4tk  Feb.  ISiS^  Fac.  Coll. 

^  By  Stat.  1693,  e.  35.  it  is  declared,  <*  that  all  sasines  in  favour  of  a  disponee  differ- 
^<  ent  from  the  persotat.  to  ifi4iom  the  original  precept  is  granted,  shall  be  null,  unless 
<<  the  titles,  by  which  the  former  has  right  to  it,  are  deduced  in  the  instrument''  The 
<:ase8  referred  to,  not.  f ,  dedde,  that  where  the  precept  is  couTeyed  by  partiee  acting  in 
behalf  of  others,  ex.  gr.  by  commissioners,  or  by  a  factor  loco  tutoris^  the  oommission 
4iiid  factory  under  which  these  parties  act  are  not  to  be  deemed  *'  titles^  in  th^  sense  of 
the  statute.  See  Election  Cases^  (published  by  Mr  Oillon,  as  a  sufqplement  to  Wight)^ 
p.  8,  9. ;  BelPs  Election  Lcem^  p«  42,  43«  •  gjgo  P«  ^^%  ^  ^^i*t  where  a  detailed 
report  will  be  found  of  the  Judges'  opiniona. 


Symbols  of  in- 
feflment and  of 
resiffuation. 
Seism  must  be 
taken  on  the 
ground. 
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Book  H,    ^     maintain,  that  the  symbol  for  all  rights  of  annualrent  ought  to  be 
'    *^  ^    *-        earth  and  stone,  because  they  are  rights  annexed  to  land ;  and  that 

the  additional  symbol  of  a  penny,  or  a  parcel  of  corn,  ought  to 
be  joined  to  that  other  symbol,  as  the  annualrent  is  payable  in 
money  or  in  victual ;  yet  no  good  reason  <:an  be  assigned,  why 
earth  and  stone  should  make  any  part  of  a  right  of  annualrent, 
since  the  property  of  land  is  not  tnereby  intended  to  be  conveyed, 
but  merely  a  rent  issuing  from  it ;  which  is  aptly  enough  figured 
by  a  penny  of  money,  or  an  handful  of  gram.  Doub4;less  cus- 
tom is  aumcient  to  decide  this  point ;  and  tiU  long  uniform  custom 
shall  have  fixed  it  in  one  way,  seisin  taken  in  either  way  will  be 
received  *•  Though  seisins  ought  regularly  to  bear  the  special  de- 
livery of  the  proper  symbol,  yet  the  Court  of  Session  have,, in  con- 
sideration of  particular  circumstances,  sustained  seisins  which  men- 
tioned barely,  that  actual,  real,  and  corporal  possession  of  the  lands 
was  given,  Durie^  June  17«  1630,  E.  Wigtoun^  (Dict.  p.  2246.); 
or  which  bore  delivery  of  the  ground  of  the  lands  according  to 
the  precept.  Stair y  Dec.  23.  1680,  L.  Lamerton^  (Dict.  p.  14309.); 
or  of  earth  and  stone  of  the  land  and  mill  cum  omni  juris  9olen- 
niiale,  Durie,  March  15. 163L,  L.  Smeiton^  (Dict.  p.  14320.)  f.  Sei- 
sin must  be  taken  on  the  ground  of  the  lands  contained  in  the 
precept :  But  this  rule  may,  in  cases  of  necessity,  be  dispensed 
with  by  proper  authority  ;  as  it  was  in  the  seisin  of  Nova  Scotia 
and  Canada  in  favour  of  Viscount  Stirling,  which^  by  the  King's 
special  appointment,  was  taken  at  the  gate  of  the  Castle  of  Edin- 
burgh, Stair 9  jS.  2.  T.  3.  §  18.,  and  afterwards  notified  by  Farlia- 
jnent,  1633,  C.  2a 
And  given  by  B1.  Seisin  of  all  lands,  whether  holden  of  the  crown,  or  of  a  sub- 

the  superior's       ject,  might,  by  our  old  law,  have  been  given  in  consequence  of  the 

•  precept,  by  any  person  whom  the  superior  appointed  for  bailie; 
and  tne  instrument  might  have  been  extended  by  any  notary  ^ : 
But  by  1540,  C.  77.,  and  1555,  C  34.,  all  seisins  upon  precepts 
issuing  from  the  King's  chancery  are  ordained  to  be  given  b^  the 
sheriiF  as  bailie ;  and  to  be  extended  by  the  sheriff-clerk,  or  his  de- 
puty, as  notary  %.  These  statutes  are  restricted  by  a  posterior  de- 
claratory one,  1606,  (7«  15.,  to  seisins  on  such  precepts  issuing  fifom 
the  chancery  as  pass  to  heirs  upon  retour ;  because  when  an  heir  is 
to  enter  by  retour  to  lands  holden  of  the  crown,  he  becomes  debtor 
Xo  the  crown  in  the  casualties  of  non^ntry  and  relief;  and  therefore 

the 

*  See  KiUc.  Sa8Ine»  No.  6.  Dempster  against  £rn2ocS,  June  1750,  Dict.  p.  I4SIS^'* 

t  See  Edgar^  Jan.  26. 1725,  Pringle^  Dict.  p.  14S12. 

%  See  another  exception  in  the  case  of  burgage-seisins,  infra^  $  4U 

^^  In  this  report,  Lord  Kilkerran  observes,  that  <*  m  all  sasines  on  annualrent  riffht^y 

<<  it  is  necessary  that  there  be  a  sasine,  by  its  proper  symbol,  in  the  subject  out  of  which 

"  the  annualrent  is  payable ;  of  earth  and  stone,  where  it  is  payable  out  of  the  knds,  and 

<'  of  grass  and  com,  where  it  is  payable  out  of  teinds  \  insomuch  that  though  the  Lords 

<<  havci  on  some  occasions,  sustained  a  sasine  upon  a  right  of  annualrent,  where  there 

<<  was  a  symbol  of  the  subject  out  of  which  it  was  due,  though  no  mention  was  made  of 

'<<  a  penny  money,  the  proper  symbol  of  an  annualrent ;  yet  in  no  case  has  ever  a  sasine 

^  on  an  annualrent  ri^t  been  sustained  without  a  symbol  of  the  subject  out  of  which  it 

«(  was  due.''    No  ju^ment,  howev^  was  pronounced  on  this  point ;  and,  thetvfiire, 

as  has  been  well  remarked,  with  reference  to  an  annualrent  secured  on  land,  (and  if 

secured  on  tdnds,  &c  it  is  but  substituting  the  symbol  proper  to  the  case),  *'  it  ii  our 

^*  best  method  to  adhere  to  the  old  opinion,  and  to  insot  earth  and  stone,  with  the 

•«<  penny  money,  winch  leaves  no  room  for  dispute.    If  the  money  be  an  apt  symbol 

«  for  the  annualrent,  the  earth  and  stone  are  equally  apt  to  indicate  diat  it  is  to  oome 

<<  from  the  particidar  lands,  of  which  they  are  a  part ;''  2.  Bos^s  Lectures^  p,  373. 

-s^  Vid.  as  to  burgage  seisinsi^  &c.  it^.  Ml  ^^^d  not.  Ibid.  ^\ 
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the  precept  ought  to  be  executed  by  none  other  than  the  Kins's 
shenfl^  as  his  bailie ;  whose  duty  it  is  to  receive  payment,  or  take 
security  for  these  casualties,  and  to  account  to  the  crown  for  them ; 
whereas  precepts  issuing  from  the  chancery  upon  resignatwn  are  not 
directed  to  the  sheriff  of  the  shire,  (because  in  these  the  crown's 
demands  on  him  who  is  applying  to  be  infeft  are  fully  paid  at  pass^ 
ing  the  signature  of  his  charter),  but  to  sheriff 

in  that  part,  t.  e.  to  any  one  who  may  be  filled  up  in  the  blank ; 
and  who  is  perhaps  called  sheriff  in  thai  part ^  because  he  is  toper- 
form  the  sheriff's  office  in  that  special  matter.  This  reason  of 
the  difference  between  the  two  was  suggested  by  Craig^  Lib.  2. 
Dieg.  7.  §  22.,  before  the  declaratory  statute  in  1 606  was  passed. 

38b  A  seisin  is  barely  a  relative  writing,  referring  to  the  precept 
on  which  it  proceeds  as  its  warrant,  and  therefore  is  not  received 
as  evidence,  unless  the  precept  referred  to,  which  is  its  warrant,  be 
produced ;  non  enim  creditur  referenti^  nisi  constet  de  relalo.  Yet 
there  are  some  seisins  which  admit  of  no  precept ;  ^rst^  Seisins  by  a 
husband  or  father  propriis  manibus^  which  are  not  given  in  conse^ 
quence  of  anyprecept  or  mandate  from  the  granter,  but  by  the  grant- 
er  himself.  These  are  sustained  per  se,  without  any  previous  deed 
under  the  granter's  hand,  where  the  provision  is  rational,  in  a 
question  with  the  granter's  heir,  SL  B.  2.  T.  3.  §  19.  Mach  §  15. 
h.  L  But  in  order  to  give  validity  to  a  seisin  propriis  manibus^ 
where  there  is  no  antecedent  deed  to  support  it,  it  must  be  signed 
not  only  by  the  notary,  but  by  the  granter ;  for  there  cannot  be  in 
any  case  an  effectual  conveyance  of  a  feudal  right,  without  some 
deed  signed  by  the  proprietor  divesting  himself;  and  the  law 
gives  no  credit  to  a  notorial  seisin  per  «e,  which  is  but  the  asser- 
tion of  a  third  party,  as  evidence  that  the  proprietor  was  divest- 
ed, Fr.  Falc  28,  (King  against  Chalmers^  Nov.  15.  1682,  Dict. 
page  12523)*^'.  And  hence  it  is,  that  a  seisin  on  the  superior's 
precept  of  C2are  constat^  in  favour  of  an  apparent  heir,  is  not 
valid,  unless  it  be  supported  by  writings  which  prove  that  the 
lands  contained  in  the  precept  have  been  vested  in  the  heir's  ances- 
tor. 2£%,  A  seisin  of  burgage-tenements,  given  by  the  magistrate 
of  a  borough  to  an  heir  by  hasp  and  staple,  can  nave  no  precept 
for  its  warrant ;  because  in  that  form  of  entry  the  magistrate,  after 
the  heir's  propinquity  to  his  ancestor  is  proved,  gives  them  seisin 
by  his  own  hand  f  •  These  seisins  are  therefore  full  evidence,  both 
of  the  heir's  propinquity,  and  of  his  being  entered  into  the  posses- 
sion, without  any  adminicle,  SL  B.  2.  T.  3.  §  19.  vers.  Seisins  with^ 
in  b.  ;  but  the  ancestor's  titles  to  the  subject  must  be  proved  aliun^ 
dcm  Seisins  propriis  manibus^  even  of  burgage*tenements,  when 
they  proceed  upon  resignation  in  favour  of  smgular  successors,  are 
accounted  null,  without  proper  adminicles  or  vouchers  supporting 
them,  St.  ibid. ;  Hare.  592  ^\  An  instance  will  be  given,  in/r.  T.  7. 
$  ^.9  in  which  one  Who  possesses  under  a  seisin  which  had  a  pre- 
cept for  its  warrant,  is  exempted  from  the  necessity  of  producing 
the  precept 

voIm  I.  4  b  39.  Instruments 

*  Same  found.  Foe.  Coll.  Jan.  27. 1797,  Shanh,  Dict.  p.  429& 
t  S^  Fae.  CM.  Feb.  4.  17S4'»  Housian^  Dict.  p.  14420. 


TiTLB  III. 


^^  Tbe  umn  propriis  manibus  having  all  the  effects  of  a  proper  deed  of  eonverancey 
it  migbt  naturally  be  supposed  requisite  that  the  granter's  subscription  should  be  au<^ 
tiienticAted  by  the  same  solemnities.  It  has,  however,  been  decided,  ^at^  though  the 
seisin  be  silent  as  to  the  name  and  designation  of  the  writsi^  tbe  time  and  place  of  snb- 
acriptian,  and  though  it  do  not  bear  to  have  been  subscribed  before  witnesses,  still  aH 
this  offinds  no  objection  ;  Kibble,  ^th  Dec.  1804,  Fac.  CoU.  DxcT*  p.  14314. 

^*  This  case  seems  to  have  been  omitted  in  Mor.  Dict. 
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Book  II. 


Seisins  must  be 
registered. 


Seisins  mast  be 
registered  with- 
in sixty  days  of 
their  date  in  the 
register  of  the 
district  where 
they  are  taken. 


An  Institute  of  the  Law  of  Scotland. 

39.  Instruments  of  seisin  were,  for  a  long  time,  not  discoveri^le 
by  creditors  or  purchasers,  after  the  strictest  inquiry.    The  protocol 
books  given  by  the  clerk-register  to  notaries  at  their  admission,  in 
which  it  was  their  duty  to  insert,  in  their  own  Im&dwriting,  copies 
of  all  Uie  instruments  made  out  by  them,  could  coaitributelittle  to- 
wards the  publication  of  seisins  to  the  lieges ;  both  because  the 
protocols  were  not  ordained  to  be  lodged  in  any  prof»r  office  for 
public  inspection,  till  the  year  1587,  and  because  notaries  at  this 
day,  even  when  they  keep  protocols,  seldom  insert  in  them  any  in- 
struments which  me  not  thought  a£  more  than  ordmary  importance. 
They  were  truly  calculated  for  no  other^d,  than  to  make  the 
use  of  all  notorial  instruments  more  oertaia  to  the  proprietors,  by 
their  h&vii^  access  to  the  notary's  protocol  for  xeooverii^  them,  if 
through  any  misfortune  they  should. have  been  lost    This  ktency, 
as  we  express  it,  of  seisins,  rendered  all  con^e^xsnces  of  heritable 
rights  mosit  insecure ;  for  purdiasers  could  not  know,  by  any  re- 
search, whether  the  lands  for  which  they  w^ere  to  give  their  money, 
had  not  b^een  formerly  sold,  or  charged  with  debts.     The  first 
statutes  enacted  for  puUishing  seisins  were  1503,  C.  89.  and  1540, 
C.  79..;  by  which  sheriffs  wm)  gave  seisin  of  hmis  holden  of  the 
crown,  were  obliged  to  bring  yearly  to  the  exchequer  a  note,  sub- 
scribed by  themselves,  of  the  dajtes  of  those  seisins,  and  of  the  de- 
scription pf  the  lands  contained  in  them,  to  be  entered  into  a  record 
of  that  court.    This  was  with  some  additions  extended,  by  1555, 
C.  46.  and  1587,  C  64.,  to  all  seisins  even  of  lands  holden  of  sub- 
jects :  But  as  no  abbrevi9;te  was  thereby  directed  to  be  taken  of  any 
other  real  right  than  of  seisins,  and  as,  in  the  abbreviate  of  seisiiw, 
it  was  not  made  necessary  to  insert  any  of  the  conditirais  or  limita- 
tions affecting  the  right,  a  more  certain  provision  was  made  for  the 
security  of  purchasers  and  creditors,  by  two  unprinted  statutes  " ; 
the  one  passed  at  Falkland,  July  31.,  and  recorded  in  the  books  of 
session,  rlovemb^r  3.  1599 ;  the  other  at  Edinburgh,  Nov.  1600, 
contained  in  the  list  of  the  unprinted  acts  of  that  parliament,  No.  34/ 
and  referred  to  in  the  act  of  sederunt,  Jan.  6.  1604,  enacting,  That 
the  full  tenor,  not  only  of  seisins,  but  of  several  other  real  rights 
therein  m^iitipned,  should  be  registered  within  forty  days  after 
their  dates^  in  the  register  o£  the  secretary,  under  the  sanction  of 

nullity. 

40.  As  it  appears  by  the  before^cited  act  of  sederunt,  Jan.  6. 1604, 
that  those  uQpriuted  statutes  were  but  Httle  observed,  a  third  act 
passed,  1617,  C  16.,  printed  in  our  statute  book ;  by  which  all  re- 
versioni,  regresses,  bonds  for  making  reversions,  and  regresses,  as- 
signations md  discharges  thereof,  renunciations  of  wadsets,  graots 
of  redemption,  and  uwtrujBenta  of  seisin*  are  ordiained  to  be  regis- 
tered witain  sixty  days  after  their  <kl;ea»  The  whole  kingdom  is 
by  this  act  divided  into  a  c^aiu  number  of  districts,  and  a  special 
register  appointed  for  each  of  them,  without  precisely  observing 
the  limits  of  our  counties.  Thus,  seisins  taken  of  lands  within  the 
stewartry  of  Monteith,  which  lies  locally  in  the  shire  of  Ptertb,  must 
be  recorded  ip  the  register  of  the  county  of  Stirling.  Tlius  also, 
one  re<yister  is  made  to  serve  for  the  three  shires  of  Aberdeen,  Banff, 
and  Kincardine ;  and  so  of  some  others.  It  is  left  to  every  one's 
option  to  record  his  seisins,  reversions,  &c.  either  in  those  par- 
ticular register^,  or  in  the  general  register  at  Edinburgh  appointed 

for 

^3  Now  pinted  in  tbe  ^  AcU  of  the  Parliaments  of  Scotland,"  pabliilung  noder 
authority  of  the  Commiwoners  of  the  Records,  vol.  iv.  p.  184  and  337. 
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for  that  purpose ;  and  if  the  lands  lie  in  two  or  more  different  dis- 
tricts, ,  the  right  must  be  recorded  either  in  the  particular  register 
of  each  of  those  districts,  or  in  that  general  register  at  Edinburgh, 
which  will  serve  for  all.  If  seisins  are  not  thus  recorded,  the  act  1617 
declares,  That  they  shall  make  no  faith  in  iudgment  to  the  pre- 
judice of  those  who  have  acquired  right  to  the  lands  contained  in 
them ;  reserving  liberty  to  the  obtainer  of  the  seisin  to  use  it  a- 
gainst  the  granter  and^  his  heirs.     The  not  iregistration,  therefore, 
does  not  avoid  the  seisin ;  it  is  only  a  ground  for  postponing  it  in 
a  question  with  third  parties,  who  may  claim  the  same  subject  imder 
a  Utle  which  has  no  dependence  upon  that  seisin.    Hence  tenants 
sued  by  their  landlord  for  rent,  cannot  object  against  the  pursuer, 
that  his  seisin  is  not  registered ;  for,  let  the  landlord's  right  be 
ever  so  lame,  it  b  the  only  foundation  of  theirs.     And  this  is  also 
the  case  of  a  vassal,  who  cannot  object  the  want  of  registration  a- 
gainst  his  superior's  seisin,  upon  ^ich  alone  his  own  right  is 
grounded  *.    Neither  can  this  exception  be  moved,  even  by  one 
who  has  a  preferable  title^  if  he  be  heir  to  the  granter  of  the  un- 
registered seisin  ;  for  the  statute  expressly  reserves  the  full  effect 
ot  sach  seisins,  not  only  against  the  granter  himself,  but  against  his 
heir,  Forbes^  June  30.  1705,  2/.  Ludquhaim^  (EhcT.  p.  13563.).    The 
history  above  related  of  this  part  of  our  law  serves  to  explain  a 
passage  in  Craig,  Lib.  3.  Dieg.  8.  §  25.,  which  taight  otherwise  em- 
barrass the  reader,  and  seems  to  have  misled  Lord  Stair  in  his  rea- 
soning, B.  2.  Tl  11.  §  11.    Craig  in  that  passage  takes  it  for  granted, 
that  a  seisin  not  registered  within  forty  days  after  its  date  is  void ; 
whereas,  by  the  on\y  printed  statute  relative  to  that  matter,  seisins 
may  be  registered  within  sixty  days ;  and  though  they  should  con- 
tinue unregistered,  they  are  not  utterly  void,  since  full  effect  is  re- 
served to  them  b^  the  act  against  the  granter  and  his  heirs.     But 
no  obscurity  remains,  when  it  is  attended  to,  that  the  printed  statute 
in  1617  had  not  passed  when  Craig's  treatise  was  composed  ;  and 
that  the  unprinted  acts  then  in  force  required  the  registering  of 
seisins  within  forty  days,  under  the  sanction  of  absolute  nullity  f. 

41.  From  this  act,  ordaining  the  registering  of  seisins,  burgage- 
seisins  are  excepted.  It  had  been  enacted  by  a  former  law,  1567, 
C.  27.,  That  all  seisins  of  burgage-lands  and  tenements  should  be 
given  by  the  bailie  of  the  borough,  and  the  instrument  made  out 
by  the  common  clerk  ** ;  otherwise  that  they  should  be  void.  Af- 
ter the  passing  of  this  statute,  the  common  clerks,  who  alone  could 
be  notaries  to  burgage-seisins,  were  tolerably  exact  in  booking 
them  in  their  protocols ;  which  Mackenzie,  in  his  observation  on 
that  statute,  assigns  as  the  reason,  why  seisins  within  borough  were 
excepted  from  the  posterior  act  1617.  But  as  the  security  of  sin- 
gular successors  remained  still  imperfect  by  this  exception,  de- 
pending entirely  on  the  diligence  and  probity  of  the  conmion 
clerks,  and  as  their  exactness  was  sometimes  perceived  to  fail,  par- 
ticularly in  a  case.  Stair ^  June  30.  1668,  Burnet^  (Dict.  p.  13550.), 
the  court  of  session,  by  act  of  sederunt,  Feb.  22.  1681,  declared, 
that  they  would  hold  all  seisins  granted  within  borough,  which 

were 

•  So  found,  Siaity  June  12.  167S,  JRwt,  Dicr.  p.  9807, 

f  See  an  analysb  of  the  act  1617,  c.  16.  by  Lord  Kaine%  SlucidatumSf  art.  S5* 

^^  The  derk  of  a  bareh  of  regality  has  no  such  ezclasive  right  to  act  as  notary  in 
taking  the  infeftmenta  of  the  vassals  of  the  burgh  ;  nor  can  he  acquire  it  by  usage  ; 
MagUtme9  tfedinburgky  2d  Feb.  1814,  Fac.  Coll. 
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were  not  registered  in  the  borough-books  after  the  manner  pre* 
scribed  by  the  act  1617,  as  fraudulent  deeds  :  And  immediately  af- 
ter a  statute  passed  in  parliament,  1681,  C.  11.,  extending  the  re- 
gulations of  1617,  C.  16.  to  seisins  within  borough  ".  In  this  act, 
it  is  also  declared,  that  the  books  of  the  town-derks  of  boroughs 
shall  depend  on  their  own  magistrates,  and  not  on  the  clerk-regifr- 
ter  ^^\  Though,  when  a  borough  happened  to  be  without  magis- 
trates, seisin  of  tibe  tenements  within  that  borough,  given  by  the 
Sheriff  of  the  county,  has  been  sustained  from  the  necessity  of  the 
case,  Dirletofij  19.  Stair,  21,  July  1666,  Thomson,  (Dict.  p.  6892.), 
yet  the  expedient  mentioned,  mpr.  B.  1.  TJ^.  §  ^.j  is  now  gene- 
rally  made  use  of  for  supplying  diat  temporary  want. 

42.  Where  seisins,  or  other  real  rights,  were  recorded  in  pur* 
suance  of  the  act  1617,  the  principal  writings,  after  they  were  en- 
tered into  the  record,  were  delivered  back  to  him  who  presented 
them  for  registration,  with  an  attestation,  signed  by  the  ]i:eeper  of 
the  register,  that  they  were  so  entered :  And  because  the  keeper 
sometimes  neglected  to  enter  them  in  the  register-book,  it  was 
enacted  by  1686,  C  19.,  That  though  no  entry  should  be  truly 
made,  the  writings  were  to  be  held  as  registered,  if  they  were  given 
back  to  the  party,  with  the  usual  attestation  subscribed  by  the 
keeper.  This  act  was,  as  Lord  Stair  justly  argues,  J9.  2.  T.  3.  §  22L, 
utterly  inconsistent  with  the  former  law,  which  it  pretended  barely 
to  explain  ;  and  at  the  same  time  destroyed  the  security  of  singu- 
lar successors,  who  could  not,  by  any  search,  discover  seisins,  or 
other  real  rights,  which  had  never  been  inserted  in  the  record.  It 
was  therefore  found  necessary  to  declare,  by  1696,  C.  IS.,  that  no 
seisin,  nor  other  real  right,  appointed  to  be  recorded  by  act  1 617, 
should  be  of  force,  if  it  was  not  booked  and  inserted  in  the  regis- 
ter ^^ :  And  the  party  who  shall  lose  his  preference  by  the  negli- 
gence of  the  clerks  or  keepers,  in  not  registering  the  writings  pre- 
sented to  them,  is,  by  that  statute,  entitled  to  an  action  otdama- 
ges,  not  only  against  the  clerks  themselves,  but  against  their  heirs, 
though  no  such  action  ahould  have  been  commenced  in  the  clerk's 
lifetime ;  which  penalty  against  the  heir  of  the  clerk  is  introduced 
in  odium  of  such  negligence,  contrary  to  a  rule  to  be  explained 
B.  4.  T.  1.  §  14 1  ^\    It  was  long  made  a  doubt,  whether  in  a 

competition 

*  The  other  registers  of  seisins,  both  general  and  particular,  depend  upon  the  derk 
register  thus  far,  £at  it  is  the  sole  province  of  that  officer  to  mark  the  books  of  record, 
and  to  keep  those  books  when  filled  up  at  tlie  difierent  offices ;  Fac.  CoU.  March  5. 
1795,  Lord  Fred.  Campbell^  Dict.  p.  IS  140.  In  that  report,  the  operation  of  mart 
ing  is  distinctly  explained. 

f  The  keepers  of  the  registers  of  sasines  were  in  use  to  omit  part  of  the  wAxrf% 
do^uet ;  and  the  Court,  in  respect  of  the  erroneous  practice^  for  some  time  sostained 
sasines  so  recorded ;  but  it  was  declared  by  act  of  sederunt,  January  17. 1756,  ^  That 
'*  the  full  seisin,  and  particularly  the  full  doquet  of  the  seisin,  shall,  from  and  after 
**  12th  June  1756,  be  engrossed  in  the  registers  f  under  (he  sanction  <^  nullity  to  the 
sasine,  and  <^  subjecting  the  keeper  in  damages,  besides  deprivation  of  oflke  and  in- 
capacity to  resume  the  same. 

'^  Where  a  subject  does  not  hold  burgaee,  it  is  incompetent  to  record  the  ieisin  in 
ihe  burgh  jeffister,  even  though  the  va^al  oe  taken  bound  by  his  reddendo  |o  the  per- 
formance of  burgage  services ;  Davie,  2d  June  1S14,  JFSic.  CoU. 

^^  By  Stat.  49.  Geo.  III.  c.  42.9  ft  change  in  this  respect  has  been  introduced. 

.^  ^^  Where  a  clerical  error  is  committed  in  recording  a  seisin,  the  Supreme  Court 
will,  on  petition,  authorise  its  correction ;  but  this  correction  will  only  have  eflfectfton 
iU  own  date ;  Jnnes,  20th  Dec.  1816,  Fac.  Coll. 

^^  Parole  proof  of  irr^ularity  in  recording  a  seisin  found  incompetents  ao  &r  as  re- 
spects the  legal  consequences  and  privileges  of  the  record,  though  sufficient  to  found 
proceedings  against  the  clerk  and  keeper  of  the  record ;  ddam,  I9th  June  1810,  Fac. 
Coll. 
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competition  between  two  seisinss  both  registered  within  sixty  days 
after  their  dates,  in  pursuance  of  the  act  1617,  the  seisin  first  in 
date,  or  that  which  was  first  registered,  though  posterior  in  date 
to  the  other,  ought  to  be  preferred,  Steu.  Arts.  v.  Seisin.  But  this 
doubt  is  removed  by  1693,  C.  13.,  which  enacts,  that  all  real  rights, 
on  which  seisin  shall  be  taken,  shall  be  preferred  according  to  the 
priority,  not  of  the  seisins  themselves,  but  of  their  registrations : 
the  reason  of  which  is  given  in  the  act  immediately  following, 
C  14.,  viz.  that  though  real  rights  should  be  registered  within  sixty 
days  after  their  dates,  they  continue  latent,  as  to  singular  succes- 
sors, till  registration ;  for  the  date  of  a  seisin  cannot  be  known  till 
it  be  registered  *  ^\  Though  a  competition  between  two  seisins  of 
lands  holden  of  the  granter  is  determined  solely  by  this  rule  of 
preference,  something  more  is  required  in  rights  which  hold  of 
the  granter's  superior ;  for  as  no  seisin  upon  a  public  right  is  valid, 
till  it  be  confirmed  by  the  superior,  the  preference,  in  a  competi- 
tion between  two  such  rights,  depends,  not  on  the  date  of  the  re- 
gistration of  the  seisins,  but  of  the  superior's  confirmation,  1 578, 
C  66. ;  vid.  infr.  T.  7.  §  14,  15. ;  St.  B.  4.  Tit.  35.  §  10.  But  if 
seisin  was  not  taken  upon  the  public  right  tiU  the  superior  had 
confirmed  it,  the  date  of  the  registration  of  the  seisin  is  the  rule 
of  preference,  St.  ibid.  §  11.,  and  Append.  §  2.  From  this  rule,  that 
seisins  are  preferable  according  to  the  dates  of  their  registration, 
several  exceptions  are  at  length  mentioned  by  Stair,  B.  4.  Tit.  35. 
^  1 3.  to  25. ;  all  of  which  shall  be  explained  under  their  proper 
heads. 

43.  An  instrument  of  seisin  cannot  be  supported  against  an  alle- 
gation of  forgery,  by  producing  an  extract  of  it  from  the  register 
of  seisins ;  for  as  the  principal  seisins  are,  upon  the  registration, 
delivered  back  to  him  who  presented  them,  that  register  serves  only 

for 


Title  III. 


*  The  statute  last  cited  in  tlie  text  (1693,  c.  14),  made  a  most  substantial  improve- 
ment  on  the  regulations  of  1617f  r.  16.  It  directs,  <*  That  all  the  keepers  of  the  said 
*'  registers  shall  keep  minute-books  of  all  writs  presented  to  them,  to  be  registered  in 
**  their  several  registers,  expressing  the  day  and  hour  when,  and  the  names  and  desig- 
**  nations  of  the  persons  by  whom  the  said  writs  shall  be  presented,  and  that  the  said 
*'  minute  be  immediatelv  signed  by  the  presenter  of  the  writ,  and  also  by  the  keeper, 
*<  and  patent  to  all  the  lieges,  who  shall  desire  inspection  of  it,  gratis :  And  that  the 
<*  writs  shall  be  registrate  exactly  conform  to  the  order  of  the  said  minute-book."  A  re- 
gulation to  a  similar  purpose  had  been  appointed  by  1672,  c,  16*  $  S2.,  and  act  of  sede- 
runt, July  \5.  1692*  Lord  Stair  complains  loudly  of  the  abuses  arising  from  the  want 
of  such  an  instittition ;  and  both  the  act  of  sederunt  and  the  statute  1693,  c.  14.,  were 
probably  made  at  his  Lordship's  suggestion.  Compare  B.  ii.  tit.  3.  $  22.,  with  B.  iv. 
tit.  SB.  \  22. 

A  sasine  is  held  as  recorded  from  the  time  of  its  being  entered  in  this  minute-book, 
provided  it  remains  with  the  keeper  until  the -operation  of  transcribing  into  the  roister 
has  been  completed  ;  and  this  rule  can  never  be  attended  with  hazard  to  any  party, 
because  the  keeper^  by  having  the  sasine  itself  in  his  custody,  can  always  afford  the  best 
information  concerning  it,  whether  recorded  or  not.  Wight,  4to  edit.  p.  22 1 ,  and  222,  Crr'.J./ 
JSleciion  CaseSf  p.  59.  Where  the  question  is.  Whether  the  seisin  has  been  properly 
recorded  or  not»  in  terms  of  the  stat.  1696,  c.  18.  ?  recourse  must  be  had  to  the  prin- 
cipal register.  Election  CaseSf  p.  61.  See  Dicr.  voce  Membeu  of  Parliament, 
JJiv.  4.  §  5. 


An  extract 
from  the  regis- 
ter, is  as  proba- 
tive as  the 
principal  instru- 
ment, unless 
forgery  be  alle- 
ged. 
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'^  An  erasure  in  the  attestation  of  the  date  of  recording  a  seisin,  together  with  an 
erasure  of  the  date  in  the  record  itself,  and  the  insertion  of  the  seisin  in  that  record 
out  of  the  order  of  the  minute-book,  held,  by  the  Second  Division  of  the  Court,  to  infer 
a  nullity  of  the  seisin,  at  least  in  a  question  of  inrolment;  Dnmmond^  2^thJune  1809, 
Fac.  CoU.  The  contrary  decided  by  the  First  Division  in  another  case^  which,  however, 
Mras  dbtinguished  by  this  important  difference,  that  there  had  been  no  erasure  in  the 
attestation  of  registration;  Adamy  lOthJune  1810,  Fac,  CoU, 
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for  publication  to  the  lieges,  not  £»r  the  custody  or  preservation 
of  the  original  instruments :  But  in  every  other  case,  the  extract  of  a 
seisin  is  as  probative  as  the  principal  itself  ^«  Where  the  prindpd 
seisin  is  lost^  it  may  be  renewed  by  the  notary  in  whose  hana  it 
was  tak^if  from  his  protocol,  if  the  witnesses  be  still  alive  to  attest 
it ;  and  this  instrument  wiU  be  as  effectual  in  all  respects  as  the 
one  lost,  since  both  are  the  attestations  of  the  same  mcts,  by  the 
same  notary  and  witnesses.  It  is  therefore  the  duty  of  the  kemer 
of  the  roister,  to  mark  the  r^iewed  instrument  as  registered  of 
equal  date  with  the  registration  of  the  instrument  lost,  Stair^  Jan.  % 
1678,  Rummy,  (Dict.  p.  13558.)  f*  If  the  notary  or  witnesses  be 
dead,  the  seisin  may  be  transumed  upon  production  of  the  proto- 
col ;  which  is  likewise  deemed  to  be  as  sufficient  as  the  original 
seisin,  St  B.  2.  Tit  3.  §  25.  It  was  chid9y  with  a  view  to  diose 
transumpts,  that  all  protocols  were  ordained,  upon  the  notary's 
death,  to  be  lodged  in  the  regist»  of  the  session  for  public  use, 
1587,  C.  45.  If  the  notary  neglected  to  keep  a  protocol,  the  te- 
nor of  the  seisin  may  be  proved  on  proper  adminicles. 

44.  In  particular  cases,  seisin  is  not  required  to  a  right  of  land. 
Thus,  as  die  sovereign  is,  by  the  feudal  system,  the  highest  superior 
of  his  whole  territories,  and  the  common  fountain  from  which 
every  feudal  grant  flows,  the  right  in  the  crown  over  all  the  lands 
within  the  kingdom,  is  constituted  jure  coronte^  without  seisin.  His 
being  King  completes  his  right  as  fully  as  a  seisin  does  the  rights 
of  subjects.     And,  in  tmth,  seisins  in  favour  of  the  crown  are  not 
only  unnecessary,  but  inept ;  for  seisin  supposes  a  superior  by  whom 
it  is  given ;  which  supposition  can  have  no  place  as  to  the  sove- 
reign.    As  a  consequence  of  this,  lands  holden  of  the  crown,  when 
they  fall  to  the  King  by  forfeiture,  are  eo  ipso  consolidated  with 
the  superiority.    But  where  the  King  succeeds  in  a  feudal  right  to 
any  of  his  subjects,  it  behoves  him  to  be  served  heir  in  special  to 
the  deceased,  as  Charles  I.  was  to  Queen  Anne  his  mother  in  the 
Lordship  of  Dunfermline,  and  Charles  II.  to  the  Duke  of  Lennox, 
in  the  earldom  of  Lennox.     And  this  service,  after  it  is  retoured 
to  the  chancery,  establishes  of  itself  a  perfect  right  in  the  sove- 
reign.    It  is  affirmed  by  Stair,  B.  2.  Tit.  8.  §  35.  vers.  JEcdesiastkal 
ben^cesy  that  though  patronages  are  ordinarily  conveyed  as  annex- 
ed to  lands,  yet  they  may  pass  by  separate  gifts,  as  Jura  incorpo- 
raliay  without  seisin  ;  and  he  instances  particularly  in  the  crown's 
patronages,  which  the  King  may  transmit  to  any  of  his  subjects  by 
separate  grants.     As  to  which  it  would  seem,  that  though  in  the 
first  constitution  of  a  patronage,  ex.  gr.  in  the  founding  of  a  church, 
the  founder  acquires  the  patronage,  ipso  jure,  vrithout  seisin,  and 
may  transmit  nis  right  in  the  same  way  to  another ;  yet  if  that 
patronage  comes  afterwards  to  be  conveyed  in  a  disposition  an- 
nexing it  to  lands,  and  followed  with  seisin,  all  subsequent  dispo- 
nees  must  also  complete  their  right  to  it  by  infefttoent,  Fac.  Cdl 
i.  84.,  {Urquharly  Jvly  28.  1753,  Dict.  p.  9919.).    In  other  cases, 
one  seisin  may  serve  for  many  different  lands.     In  several  parcels 
of  land  which  lie  contiguous  to  one  another,  one  seisin  serves  for  all, 
with  the  foUovring  exceptions^     First,  Lands,  though  contiguous, 
which  are  holden  of  different  superiors,  being  distinct  tenements, 

require 

*  8o  the  statute  expressly  enacts. 

f  Where  the  keeper  dies  without  having  signed  the  attestation  of  registradoD  on  the 
back  jof  the  seisini  the  Lords  authorise  his  successor  to  supply  the  defect ;  KSk.  ii.  and 
iii.  voce  BegUtraiion,  Young,  Dec.  20.  1749,  and  Ballantt/he,  Nov.  IS.  17 SO,  Dicr. 
p.  18575. 
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require  each  of  them  a  distinct  seisin.     SJ/y,  Contiguous  lands, 
though  they  hold  of  the  same  superior,  if  they  have  been  convey-- 
ed  by  him  to  the  vassal  by  different  tenures,  are  truly  distinct  fees  i 
and  therefore  seisin  must  be  taken  separately  on  me  ground  of 
each  of  them.   3dly^  Two  conterminous  tenements  possessed  by  tw6. 
different  vassals,  one  of  whom  becomes  afterwards  proprietor  of 
both  by  purchase,  require  each  of  them  a  separate  seisin,  though 
both  tenements  should  be  holden  of  the  same  superior,  whose  ri^t 
to  them  is  contained  in  one  and  the  same  charter ;  since  though  both 
are  united  in  the  superior's  person,  yet  as  to  the  vassal,  who  enjoys 
them  under  different  titles,  they  are  distinct  subjects,  July  1729, 
Bank  of  Scotland^  (Dict.  voce  Union,  p.  16404.).  It  is  a  common  opi- 
nion, tibat  thou^  two  conterminous  tenements  should  be  contained 
in  the  same .  right,  yet  if  they  are  of  different  kinds,  each  must 
have  a  separate  seisin ;  and  tenements  are  said  to  be  of  different 
kinds  when  they  have  different  symbols  of  possession.     Whence  it 
is  inferred,  that  if  a  land^estate  be  transferred,  together  with  a  mill, 
the  mill,  tJiough  it  stands  on  the  ground  of  the  lands  contained  in 
the  grant,  must  have  a  separate  seisin  from  the  lands,  because  their 
symbols  of  possession  are  different,  Mack  §  17.  ^.  t     But  this 
doctrine,  though  it  be  both  taught  by  writers,   and  observed  in 
practice,  is  hardly  reconcileable  to  principles.     Doubtless,  where  a 
mill  is  disposed  of  without  the  lands,  the  purchaser  must  be  infefl 
in  the  mill  by  its  proper  symbol,  clap  and  happer :  But  where  a  char- 
ter carries  right  both  to  the  lands,  and  to  the  mill  which  stands  upon 
them,  why  should  not  a  seisin  of  the  lands  include  the  miU,  which 
is  a  proper  part  of  them,  by  the  same  reason  that  it  includes  houses, 
orchards,  and  even  coal  ?  For  though,  when  a  right  fs  granted  to 
the  coal  by  itself,  without  the  lands,  the  coal  becomes  a  separate 
tenement,  and  so  must  have  a  separate  seisin ;  yet  where  a  charter 
is  granted  of  lands  where  there  is  coal,  it  was  never  doubted  but 
that  the  full  feudal  right  to  the  coal  is  carried  by  a  seisin  of  the 
lands,  because  the  cod  is  truly  pars  fundi;  Stair  ^  Jan.  30. 1662,  Lo. 
Burleigh,  (Dicx.  p.  9630.). 

45.  Where  lands  lie  discontiguous,  though  all  the  tenements 
should  be  of  the  same  kind,  and  holden  by  the  same  tenure,  and 
derived  from  the  same  author,  under  the  same  superior,  there 
must  be  a  special  seisin  for  each,  unless  the  King  shall  have  united 
them  into  one  tenantry,  by  a  charter  of  union,  u  e.  by  a  charter  in 
which  the  sovereign  dispenses  with  the  necessity  of  taking  a  sepa- 
rate seisin  upon  every  discontiguous  tenement,  and  declares,  that 
one  seisin  shall  be  sufficient  for  the  whole.  If  the  charter  of 
union  expresses  the  special  place  where  seisin  is  to  be  taken,  that 
must  be  the  rule ;  and  a  seisin  taken  any  where  else,  reaches  only 
to  the  contiguous  lands,  March  19.  1636,  L.  Laurieston.  But  if  no 
place  be  expressed,  seisin  taken  on  any  part  of  the  lands  united 
will  serve  for  the  whole,  St.  B.  2.  Tit.  3.  §  44. ;  for  it  is  implied  in 
the  very  notion  of  union,  that  the  lands  united  by  the  charter,  re- 
ceive the  same  quality  as  if  they  had  been  conterminous,  or  natural- 
ly united ;  and  if  a  clause  of  union  be  not  allowed  to  have  this  ef- 
fect it  can  have  nona  Bankton  affirms,  B.  2.  T.  3.  §  40.,  that  in 
lands  holden  of  the  crown,  lying  in  different  counties,  the  precept 
of  seisin  upon  the  heir's  retour  must  be  directed  to  all  the  sheriffs 
of  the  several  counties  where  the  united  lands  lie.  But  this  ap- 
pears to  be  a  mistake  in  fact :  For,  by  the  constant  usage,  the  pre- 
cept is  only  directed  to  the  sheriff  of  that  county  where  the  heir 
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BookU.  ^  intends  to  take  seisin  ;  and  seisin  taken  in  consequence  of  that  pre- 
cept serves  for  the  whole.  Where  lands  are  derived  from  different 
authors,  or  holden  of  different  superiors,  or  of  the  same  superior 
by  different  tenures,  such  lands  are  incapable  of  union  :  For  union 
has  this  only  effect,  to  give  the  discontiguous  lands  the  same  quali- 
ty as  if  they  were  naturally  united  or  contiguous.  In  consequence 
of  the  received  opinion,  that  separate  seisins  are  always  necessary 
in  tenements  of  different  kinds,  ex.  gr.  lands,  mills,  fishings,  &c 
seisin  was  by  the  uniform  practice  taken  of  each  of  these  tene- 
ments, though  they  were  united  by  a  charter  of  union  ;  but  now 
it  is,  by  the  constant  style,  expressed  in  all  charters  of  union,  that 
the  S3mibols  of  earth  and  stone  shall  serve  for  the  delivery,  not  on- 
ly of  the  lands  themselves,  but  of  all  the  other  feudal  rights  or  sub- 
jects conveyed  by  the  charter,  let  them  be  ever  so  different  in  their 
natures*  Craig  maintains,  Lib.  2.  Dieg.  7.  §  19.,  that  the  dispon- 
ing of  any  one  part  of  the  lands  united,  dissolves  the  whole  miion, 
just  as  a  bundle  of  arrows  tied  together  will  fall  asunder  if  but  one 
arrow  be  drawn  out  But  the  doctrine  laid  down  by  Stair,  J5.  2. 
T.  3.  §  45.,  appears  better  founded,  that  agrantof  partof  the  lands 
united  dissolves  not  the  union  as  to  the  part  which  remains  imsold*^**; 
because  the  sovereign,  when  he  unites  discontiguous  lands,  unites 
every  part  of  them  to  every  part :  so  that  the  disuniting  of  one  part 
operates  only  as  to  the  part  withdrawn  from  the  union  by  the  alie- 
nation ;  and  though  numberless  instances  have  occurred  where 
that  objection  might  have  been  made  to  a  seisin,  after  part  of  the 
lands  united  had  been  sold,  it  was  never  doubted,  but  that  the  parts 
not  made  over  continued  united  so  as  one  seisin  should  serve  for 
the  whole *•  '  ^ '  ^^^'^^ *  y  ^^  '   ^^f^^ '      .  ^  y / » »  r ^-^ /  y~^.  .^ .. ^ y - / 

Or  by  erection  46.  The  erection  of  lands  into  a  barony  confers  an  higher  degree 

into  a  barony.       of  right  on  the  grantee  than  a  charter  of  union,  vid.  infr.  T.  6.  §  18. 

It  hath  therefore  not  only  the  effect  of  uniting  subjects  that  are  na- 
turally separated  from  each  other  by  situation,  but  it  makes  one 
seisin  serve  for  all,  though  tlie  subjects  erected  shoidd  be  ever  so 
distinct,  as  lands,  patronages,  ^c.  which  could  not  be  done  by  a 
bare  charter  of  union,  without  a  special  dispensation.  No  other 
feudal  privileges,  higher  than  those  of  barony,  are  included  in  the 
erection  of  lands  into  an  earldom,  or  a  lordship,  ^c. ;  for  these  last 
are  only  titles  of  greater  dignity  conferred  upon  a  barony ;  but  all 
have  precisely  the  same  feudal  effects.  Craig  seems  to  mink,  Lift. 
2.  Dieg.  7.  §  l?^  18.,  that  any  superior,  for  he  does  not  distinguish 
between  king  and  subject,  may,  in  the  charter  which  he  grants  to 
his  vassal,  unite  discontiguous  tenements ;  probably  because  he 
accounted  union  to  be  a  privilege  of  less  importance  than  barony  t ; 
but  Mackenzie's  opinion,  §  20.  h.  t.^  which  is  supported  by  a  deci- 
sion, Duricy  Jan.  16.  1623,  Aitkeuy  (Dict.  p.  16397.),  appears  more 
agreeable  to  law,  that  no  charter  by  a  subject-superior  can  confer 

that 

*  It  IS  equally  fixed  by  repeated  decisions  in  the  last  resort,  that  the  same  quality 
passes  with  the  part  conveyed,  and  that  it  makes  no  difference  though,  in  virtue  of  the 
dispensation,  sasine  is  taken  at  a  place  not  conveyed  to  the  disponee.  ,  See  Wight  on 
Parliament,  4to  edit.  p.  224,  225,  and  226.  Election  Cases^  p.  66.  See  Dicr.  voce 
Member  of  Parliament. 

f  Lord  Kames  seems  inclined  to  the  same  opinion.  Historical  Notes  subjected  to 
statute  law  abridged.  Note  19. 


^^  This  doctrine  again  made  the  rule  of  decision;  Monigomertef  2d  March  181S, 
Fac,  ColL  / — where  it  was  also  found,  that  a  clause  of  dispensation,  permitting  seuin  to 
be  taken  pro  integris  diet,  taris  aliisqiie,  is  a  sufficient  warrant  for  infeftment  opon  a 
partf  as  well  as  on  the  whole  of  the  barony. 
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that  privilege  on  lands,  unless  the  charter  be  confirmed  by  the  so- 
vereign ;  because  by  union  the  several  tenements  united  acquire  a 
new  quality,  which  exempts  them  from  the  common  rules.  Ne- 
▼ertheless  the  quality  of  union,  after  it  is  once  conferred  upon 
lands  by  the  sovereign,  may  be  transferred  or  communicated  by  his 
i^assal  to  a  subvassal,  Durie^  Jan.  25. 1627,  Steuart^  (Dict.  p.  6623.). 
It  is  agreed  on  all  hands,  that  a  barony  can  neither  be  erected  by 
any  other  than  the  king,  nor  after  its  erection  be  communicated  by 
.  ;iany  base  or  subdtem  infeftment  to  be  holden  of  the  baron  him- 
iself ;  because  no  feudal  erection  which  imports  any  degree  of  dig- 
nity, as  our  baronies  formerly  did,  can  be  granted  but  by  the  crown, 
jior  are  capable  of  being  enjoyed  but  by  those  who  hold  imme- 
diately of  the  crown.  Though  a  baron,  therefore,  may  make  over 
his  barony  to  be  holden  a  me,  i.  e.  to  be  holden  immediately  of  the 
<;rown,  on  which  grant,  when  it  is  perfected,  either  by  resignation 
or  confirmation,  the  grantee  acquires  the  right  of  the  barony  itself^ 
with  all  its  consequent  privileges  ;  yet  he  cannot  divest  himself  of 
the  barony  by  any  grant  in  which  he  reserves  to  himself  the  supe- 
riority of  the  lands ;  vid.  supr.  B.l.  T.  4.  §  27.,  though  he  may  con- 
vey to  a  vassal  the  privilege  of  union,  which  is  im^nied  in  barony, 
in  so  far  as  concerns  the  lands  ^  conveyed,  St.  B.  2.  T.  3.  §  45. 
vers.  1. 

47.  Though  an  erection  into  a  barony  was  intended  merdiy  for 
uniting  the  lands  as  to  the  vassal,  but  not  for  altering  their  juris- 
diction with  respect  to  the  shires  or  stewartries  where  they  lie  j 
yet  where  lands  thus  erected  were  situated  in  difierent  counties, 
the  inhabitants  of  that  part  of  the  barony  which  lay  in  a  difierent 
shire  from  the  manor-piace  claimed  anciently  an  exemption  fi'om 
the  jurisdiction  of  the  sherifi*  within  whose  territory  the  lands  lay, 
on  pretence  that  the  barony  to  which  they  were  united  was  in  a 
difierent  shire.     It  was,  for  cutting  ofi*  this  pretence,  enacted,  by 
1503,  C.  93«,  That  the  inhabitants  of  all  barony-lands  should  be 
amenable,  or  obliged  to  answer,  to  the  respective  courts  within 
which  the  lands  were  situated.  And  this  statute  is  a  fortiori  applies^ 
ble  to  lands  united  by  a  bare  charter  of  union  ;  for  union  being 
still  a  lesser  degree,  ought  not  to  have  stronger  efiects,  with  re- 
spect to  the  exemption  of  the  lands  united,  than  the  statute  hath 
given  to  barony-lands.     All  feudal  privileges  intended  to  be  con- 
rerred  on  lands  by  the  sovereign,  whether  of  union,  barony,  regalia^ 
&C.  because  they  are  part  of  the  subjects  conveyed  to  the  grantee, 
must  be  expressed  in  the  charter  which  is  the  deed  of  conveyance 
in  his  favour.     The  seisin  which  follows  upon  the  charter  is  not 
designed  to  confer  any  new  right,  but  barely  to  perfect  such  rights 
as  have  been  before  granted  by  the  charter. 

48.  A  charter  or  disposition  which  is  not  yet  followed  by  seisin, 
creates  in  the  disponee  a  right  barely  personal     It  lays  the  grant- 
er^  and  his  heirs,  under  an  obligation  to  divest  themselves  agree- 
ably to  the  tenor  of  the  grant :  But  it  has  not  the  efiect  of  transfer- 
ring to  the  acquirer  the  feudal  right  of  the  lands  ;  and  consequent- 
ly me  subject  may  be  afiected  and  carried  ofi*  fi*om  the  disponee, 
before  his  taking  infefiment,  by  any  debt  or  diligence  which  is  car- 
pable  of  divesting  the  disponer,  in  whom  the  feudal  right  of  the 
lands  still  continues  vested.     A  creditor  or  purchaser,  therefore, 
oontracting  with  one  who  has  a  bare  personal  right  to  the  subject, 
rests  not  on  the  security  of  the  records,  but  contracts  at  his  peril, 
and  must  accept  of  the  right  as  it  stands,  with  all  its  burdens,  and 
J>e  affected  with  every  declaration  or  deed,  however  latent,  that 
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could  afTact  bis. author^'.     But  from. the  mdment  that  the  author 
perfects  his  tight  by  seisin,  the  grantee^  if  he  purchases  from  the 
truje  proprietor,  acquires  a  complete  real  right  in  the  subject; 
which  therefore  secures  him,  as  soon  as  his  own  right  is  perfected 
by  seisin,  against  the  consequence  of  all  deeds,  even  seisins  them- 
selves^  the  registration  of  which  is  posterior,  though  the  charters 
that  they  proceed  upon  should  be  prior  in  date  to  his.     No  singu- 
lar successor,  therefore,  whose  right  is  thus  made  feudal  by  seisin, 
can  be  affected  by  an  incomplete  or  personal  right  of  lands  granted 
by  his  author  to  a  third  party,  ex.  gr.  a  charter,  or  an  adjudication 
on  which  no  seisin  hath  been  taken  ;  nor  afortiori^  by  the  assigns^ 
tion   of  any  such   right,   Slair^  June  20.    1676,  Brawn^    (IhcT. 
p.  2844.) ;  nor  by  any  backbond  or  declaration  whatsoever,  not  dis- 
coverable in  the  registers  appointed  for  real  rights,  unless  inhibi- 
tion, or  other  legal  diligence,  shall  be  used  upon  them  prior  to  the 
seisin  taken  by  the  singular  successor,  which  may  render  the  mat- 
ter litigious,  St.  B.  3.  T.  L  §  21  ^\     If  it  were  otherwise,  creditors 
and  purchasers  would  reap  no  benefit  from  the  security  intended 
for  them  by  the  establishment  of  the  records.     And  though  tlie 
translation  of  a  disposition,  adjudication,  or  other  personal  right  of 
lands,  may,  as  long  as  the  right  continues  personal,  be  burdened 
with  the  assignee's  backbond  or  declaration,  which  will  be  effectudl 
against  his  singular  successors,  Siairj  July  6.  1676,  Gordon^  (Dict. 
p.  7167.) ;  yet  so  soon  as  the  singular  successor  is  infeft  upon  his 
translation,  the  burden  or  limitation  which  was  laid  upon  the  con- 
veyance flies  off,  and  that  right,  which  was  befare  qualified,  be- 
comes absolute;  vid.  infr.  T.  12.  §  36.     This  rule  secures  purcha- 
sers, not  only  in  the  lands  themselves,  but  in  all  the  privileges 
which  pass  as  part  thereof.     Though  therefore  a  landholder  should 
renounce  the  right  he  has  to  insist  for  a  sale  of  his  tithes,  such  re- 
nunciation, however  obligatory  it  may  be  against  the  granter  and  his 
heirs,  cannot  affect,  singular  successors ;  since  no  personal  deed  can 
deprive  a  singular  successor  of  any  right  which  law  considers  as  inhe* 
rent  in  the  lands,  except  where  it  is  contained  in  the  deed  making 
them  over,  or  recorded  in  the  proper  public  register^  or  by  dili- 
gence made  real,  so  as  to  burden  or  qualify  the  right  transmitted. 
*f  the  real  right  of  an  heritable  subject,  cannot  be  completely  vested 
in  him  to  wliom  the  fee  is  made  over,  without  seisin,  it  follows 
that  any  impropriety  or  mistake  in  the  words  of  the  seisin  must 
have  full  effect  against  the  disponee,  since  it  is  by  the  seisin  only 
that  the  feudal  right  is  perfected  :  And  hence,  where  a  seisin  ex- 
pressed no  more,  than  that  liferent  state  and  seisin  of  the  subject 
was  delivered  to  the  disponee,  the  court  adjudged  that  the  bare 
liferent  was  the  only  right  that  could  be  carried  by  such  seisin, 
Fac.  Coll.  ii.  189,  {Graham's  Children,  Dict.  p.  6931.). 

49.  The  conditions  and  qualities  with  which  a  proprietor  intends 
to  burden  his  grant,  ought  to  be  expressed  in  the  deed  itself  in 
such  words  as  are  proper  to  constitute  a  real  charge  or  burden  upon 
the  lands ;  or,  as  it  is  called  of  late,  a  /ten,  a  vocable  borrowed  from 
the  French,  signifying  a  tie  or  bond.  Where  the  deed  is  express- 
ly granted  with  the  burden  of  a  determinate  sum  therein  mention- 
ed, Fount.  Dec.  14.  1698,  Count,  of  Rothes,  (Dict.  p.  10288.) ;  or 
with  the  burden  of  the  payment  of  that  sum,  July  1719,  Cred.  of 
Coxton,  (Dict.  p.  10244.J ;  Jan.  10.  1738,  Cred.  of  Smith,  (Dict. 
p.  10246.),  stated  in  (Folio)  Dict.  ii.  66,  67. ;  or  where  there  is  a 
clause,  declaring  the  riglit  void  if  payment  be  not  made  against  a 
precise  day  therein  specified,  Dirl.  41.  {Cuming  against  Johnston, 

Nov> 

^'  Preston^  6ih  March  1805,  Fac.  Coll.  Dict.  v.  Personal  akd  Real,  App.  No.-'. 
^*  irvlien  8M  Dec.  1803,  Fac.  Coll.  Dict.  p.  10269. 
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Nov.  7.  1666,  DicT,  p.  10234,) ;  the  burden  is  accounted  real.  But 
where  the  grantee  is,  by  his  acceptance,  barely  taken  bound  to 
make  payment  of  a  sum,  without  any  clause,  either  charging  the 
right  itself  with  it,  or  declaring  the  right  null  upon  the  failure  of 
payffient  against  the  day  fixed,  the  burden  is  only  personal,  Pr. 
Fdc.   101,    {Ballantine  against  Dundas^  Nao.    19.    1685,    JDicr. 
p.  10238.) ;  which  is  indeed  obligatory  on  the  accepter  of  the  grant 
and  his  heirs,  but  constitutes  no  real  encumbrance  on  the  lands*'. 
The  creditor,  in  whose  favour  this  burden  is  imposed,  hath  no 
immediate  access  to  the  rent  of  the  lands  for  his  payment,  since  he 
has  no  title  of  possession  :  TTie  grant  burdened,  wnich  is  his  only 
title,  is  made,  not  in  his  favour,  but  in  favour  of  the  grantee,  whose 
property  is  charged  with  the  debt ;  and  therefore,  in  order  to  make 
the  real  debt  or  burden  effectual,  the  creditor  must  deduce  an  ad* 
judication  against  the  lands  j  the  preference  of  which,  and  of  other 
adjudications  proceeding  upon  debilafundi^  in  a  competition  with 
adjudications  led  upon  personal  debts,  is  to  be  explained,  71  8.  §  87. 
50.  A  clause  charging  the  lands  contained  in  the  grant  with  the 
disponer's  debts  in  general  terms,  without  mentioning  the  names 
of  the  creditors^  was,  by  repeated'  decisions,  in  the  cases  of  the  cre- 
ditors of  Lovat,  Coxton,  and  Kersland,  adjudged  to  constitute  a 
real  burden  on  the  lands  disponed, -m  consequence  of  the  right 
competent  to  all  proprietors,  of  disposing  of  their  property  under 
such  conditions  and  limitations  as  they  shall  judge  proper.     But 
two  of  those  judgments  having  been  reversed  by  the  House  of 
Lords,  the  court  of  session  did,  in  Jidy  1734,  Cred.  of  MacleUan^ 
(not  reported),  and  by  several  later  decisions,  alter  their  former 
rule,  upon  this  principle.  That  no  perpetual  unknown  encum- 
brance ought  to  be  created  on  lands  ;  because  the  purchaser  can- 
not, by  the  strictest  inquiry,  know  who  the  creditors  in  that  bur- 
den are,  so  as,  by  a  proper  process,  to  force  the  production  of  their 
grounds  of  debt,  in  order  to  clear  it  off*.     Like  to  this  is  a  clause 
in  a  charter  or  disposition,  by  which  a  faculty  is  reserved  to  the 
granter,  to  charge  the  lands  with  a  fixed  sum  therein  specified,  to 
any  whom  he  shall  afterwards  think  fit  to  name.     By  the  former 
style  used  in  such  clauses,  the  disponer  reserved  a  power  to  charge 
the  lands  with  infeftments  of  wadset,  or  of  annualrent,  for  a  cer- 
tain sum  to  his  creditors,  or  others  whom  he  should  incline  to  fa- 
vour ;  in  which  case,  a  personal  bond  granted  afterwards  by  the 
disponer  in  consequence  of  the  reserved  faculty,  though  it  was 
good  against  the  grantee  and  his  heirs,  was  not  effectual  against 
singular  successors  j  see  Stair^  July  12.  1671,  Learmont^  (Dict. 

P- 

•  The  course  of  decision  has  continued  uniformly  to  support  the  learned  author  in 
the  doctrine  here  laid  down ;  Fac.  Coll.  Nov.  14<.  1789,  Cteditors  ofStein^  affirmed  in 
the  House  of  Peers,  Feb.  25.  1791,  Dict.  p.  1 158. ;  ibid.  Feb.  J.  1793,  same  parties, 
aJffirmed  on  appeal,  March  10.  1794,  Dicr.  p.  14127. 

As  to  the  competency  of  granting  infeftment  in  security  of  a  cash-account,  vide 
ift/ra^  B.  iv.  tit.  1 .  $  4S. 

^^  In  a  recent  case,  land  was  disponed  "  with  and  under  the  reservations,  burdens, 
&c.  under  written  •,*'  and  the  precept  of  seisin  directed  infeftment  in  the  lands,  but 
always  with  and  under  the  burdens,  &c.  before  specified,  which  are  hereby  directed 
to  be  ingrossed  in  the  infeftments  to  follow  hereupon."    Infeftment  was  taken  in  ter- 

yf^inis:  yet  the  Court  held  the  burden  not  to  be  real,  the  clause  imposing  it  merely  ex-  . 

}>ressing, — **  that  the  grantee,  by  acceptation,  should  be  bound  to  pay.'*  It  was  observed 

«»n  the  bench,  as  the  principle  of  the  decision — «•  that  without  requiring  any  technical 
form  of  expression  for  the  constitution  of  a  real  lien,  it  is  necessary  that  the  inten- 
tion to  impose  a  burden  on  land  by  reservation,  should  be  expressed  in  the  most 
explicit,  precise*  and  perspicuous  manner.  In  a  clause,  by  which  onerous  singular 
successors  are  to  be  affected,  there  must  be  no  room  for  ambiguity:  but  the  present 
instance  admits  of  a  doubt ;"  Martin^  22</  June  1808,  Fac.  Coll.  Dict.  v.  Personal 

A  vo  Real,  App.  No.  5. 

Sec  farther  on  the  subject  of  the  text,  1 ,  BelP^  Cotn-  p.  585.  et  seq. 
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p.  4099«),  both  because  the  granting  a  personal  bond  is  not  tLtnodm 
AaMlis  of  constituting  a  real  right  by  infeftment,  and  because  the 
gi'antee  cannot,  by  any  search^  discover  who  the  creditor  in  the 
bond  is.  And  even,  when,  by  the  more  modem  styles  the  power 
of  burdening  reserved  by  the  granter  was  left  in  general,  without 
restricting  the  granter  in  the  manner  of  exercising  it,  it  was  ad- 
judged on  the  same  grounds,  that  the  granter,  who,  in  place  of  an 
heritable  bond  and  infeftment,  whvm  would  undoubtedly  have 
ccmstituted  a  real  burden  on  the  lands,  granted  a  personal  one,  had 
not  properly  exerted  his  powers  or  faculty,  and  consequently,  that 
the  perscHisJ  bond,  thougli  it  bore  an  express  refefrence  to  the  fa- 
culty^  was  ineffectual  against  the  grantee's  singular  successors, 
Home^  5S.  {OgilvieSf  June  21.  1737,  Dict.  p.  41^.).  Yet  a  con- 
trary judgment  was  soon  thereafter  pronounced  in  a  case  neaAy 
similar,  Home^  1S4,  {Cuninghamj  Nov^  14.  1739,  Dict.  p.  4138.). 
Where  the  faculty  expresses,  not  only  the  special  sum,  but  the 
name  of  the  creditor  m  whose  favour  the  reservation  is  made,  a 
bond  granted  to  that  person^  though  only  personal^  appears  to  be  a 
proper  manner  of  creating  a  teal  burdto ;  because  tliere  the  pur- 
chaser may  know  the  ext^tit  of  the  burden,  and  how  to  extinguish 
or  dear  it  oS^  with  as  great  certainty,  mi  if  the  grants,  in  place  of 
reserving  a  faculty  to  buinleii,  had  in  the  grant  itself  diarged  the 
lands  disponed  with  a  particular  sum  to  be  paid  to  a  perscm  therein 
specially  described  ^*. 

5L  No  real  burden  can  h^  constituted  oa  a  ieudal  right,  which 
is  not  expressed  in  the  investiture ;  and  a  question  has  been  fre- 
quently moved.  What  is  meant  in  such  case  by  the  investiture  ? 
It  was  ac^udged,  July  26.  1737,  Cred.  of  Smith,  (Dict.  p.  10307.), 
stated  in  (Folio J  Did.  ii.  71.,  that  a  general  reference  in  the  seisin 
to  the  burdens  and  conditions  specially  inserted  in  the  charter,  was 
su£Bcient  to  create  a  real  burd^i  on  the  lands  efieetual  i^ainst  sin- 
gular successors ;  upon  this  medium.  That  the  charter  is  part  of 
the  feudal  right  or  investiture,  as  well  as  the  seisin.  But  tnis 
judgment  is  not  only  contrary  to  three  decisions  pronounced  since 
he  beginning  of  this  century,  jFbrie^,^/^/^  17.1706,  Campbell,  (Dict. 
p.  10803.) ;  Fount.  Nov.  27. 1711,  La.  Monboddo,  (Dicx.  f>.  10304.) ; 
and  Feb.  13.  1730,  JDuke  ofJrgyle,  (Dict.  p.  10306.)  j  t&odii^/that 
all  the  conditions  and  limitations  of  the  grant  ought  to  .4«e  -particu- 
larly recited  in  the  precept  and  instrument  of  seisin ;  but  :appear8 
also  destructive  of  tne  prmcinal  view  of  the  legislature  in  »eatablish^ 
ing  the  records ;  and  is  liaraly  to  be  reconciled  to  the  Tule  now 
universally  admitted,  That  there  can  be  no  real  burden  upon  lands, 
which  is  incapable  of  being  discovered  by  creditors  and  purchas- 
ers * ;  for  though  a  gener^  burden  may  appear  from  the  seisin, 
which  is  upon  record,  yet  it  cannot  be  known  by  any  record  what 
the  nature  and  extent  of  it  is,  since  charters  granted  by  subjects 

need 

*  This  doctrine  was  confirmed  in  case  of  Creditors  of  Broughlon^  June  20.  1789, 
reported  by  Kilk,  No.  2.  voce  Personal  and  Real,  and  Kames»  Bern.  JDec.  No.  1 0^ 
Dict.  p.  10247.  A  disposition  burdened  with  all  the  iust  and  lawful  debts  of  the  grant- 
er, referring  to  an  heritable  bond  which  mentioned  the  names  of  the  cr^Kiitora,  bot 
not  the  sums  doe  to  them,  found  not  to  create  a  real  burden,  Fac.  CoU.  JFeb.  81. 1765, 
Stenhousej  Dict.  p.  10264.  Other*  judgments  have  proceeded  on  similar  gtoandsf 
Fac.  CoU.  My  19.  1780,  AUan^  Dicr.  p.  10265;  Ibid.  July  4.  1781,  Clart,  Dicr. 
p.  10226*  See  as  to  a  claim  of  real  warrandice  not  specified  in  the  warranter'^  iofefi* 
ment,  Fac.  Cott.  Jan.  14.  1788,  Balfour,  Drcr.  p.  10267. 

^^  Mr  Bell  remarks,  that  **  this  opinion  may  be  questioned.  The  tm«  doctrine 
^  seems  to  be" — that  in  this,  as  in  the  general  case,  *<  the  real  right  remaiafa^  by  n^ 
(«  serration  in  the  disponer  or  his  pominee,  shall  be  transferred  by  a  voluntary  coo- 
<<  Veyance  made  real  by  sasine,  or  by  adjudication  duly  completed;"  I.  Comm.  p.  34 
and  33, 
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need  not  enter  into  any  record  *^  and  the  chancery-reeord  of  char- 
ters granted  by  the  crown^  which  are  to  pass  under  the  great  seal^ 
is  not  intended  for  the  publication  of  real  rights. 

52.  Mention  is  made  of  some  real  burdens  on  houses  within 
borough,  under  the  names  of  ground-annual^  top-annuol^  and  /eti- 
mnualy  in  1551,  C.  10. ;  the  very  meaning  of  which  words.  Sir  «fohQ 
iSlsiene,  not  above  forty  years  siter  the  statute  was  enacted,  pro- 
fesses himself  utterly  ignorant  of;  SL  De  verb.  sign.  v.  Annual.  See 
the  conjectures  of  Craig,  Lib.  1.  Dieg.  11.  §  38.,  and  of  Stair,  B.  2. 
71  5.  §  7.^  concerning  the  signification  of  those  terms. 
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Of  the  several  Kinds  of  Holding. 

T^EUDAL  grants  have  been,  in  the  law  of  Scotland,  distin- 
^  guished  from  one  another,  according  to  the  different  tenures  or 
nanners  of  holding  under  which  vassals  einoyed  them.  These 
were,  \sU  Tenures  by  military  service ;  2My^  Tenures  in  feu-farm  ; 
Sdiy^  In  blanch-farm ;  ^ihly^  In  burgage ;  to  which  most  writers 
add  a  5/A,  viz.  Holding  by  mortification.  Hiis  title,  which  is 
merely  preparatory  to  several  of  the  following,  serves  only  to  ex- 
plain the  general  properties  of  those  different  tenures,  reserving 
a  more  particular  consideration  of  them  to  their  proper  heads. 

2.  From  what  has  been  already  observed  concerning  the  origin 

of  feus,  it  is  evident,  that  the  most  ancient  feudal  tenure  was  by 

military  service ;  for  all  vassals  were  at  first  obliged,  by  the  nature 

of  their  grant,  to  serve  the  superior  in  war,  in  such  manner,  and 

.as  often,  as  his  occasions  called  for  it ;  whence  it  arose,  that  the 

proper  Reddendo  in  their  charters  was,  services  used  and  wont,  or 

services  indefinitely.     And  even  afler  feus  came  to  be  given  in 

consideration  of  annual  payments  to  be  made  in  money,  grain,  ^c 

or  of  yearly  services  to  be  performed  by  the  vassal,  which  had  no 

resemblance  to  military  ones,  so  great  attrition  continued  to  be 

paid  to  the  primitive  and  genuine  nature  of  feus,  that  the  tenure 

by  ward  was  still  accounted  the  most  proper  holding ;  and  conse-- 

quently  all  feudal  grants  were,  m  dubio^  presumed  to  be  military. 

By  this  rule,  though  the  Reddendo  of  the  charter  had  required  only 

9ome  special  service,  or  yearly  payment,  from  the  vassal,  in  place 

ofservitia  solita  et  conmetaj  the  tenure  was  considered  as  militarv, 

if  the  charter  did  not  express  that  it  was  due  in  name  of  feu-farm 

or  blanch-far m.     This  military  feu  was  by  the  feudists  called  feu-^ 

<ium  rectum.     In  the  books  of  the  Majesty  it  got  the  name  oifeu- 

dutn  militarey  L.  2.  C  27«  §  1. ;  and  the  vassal  who  was  liable 

to  the  service  was  styled  milesj  ibid.  ^  2.     Ward-holding  is  now 

abolished  by  20"  Geo.  II.  C.  50. 

3.  As  in  this  tenure  the  superior,  during  the  nonage  of  his  vas- 
sal's heir,  while  he  was  yet  unfit  for  war,  lost  the  benefit  of  that 
service,  in  consideration  of  which  the  grant  was  made,  the  minor 
-vras,  in  the  opinion  of  some  feudal  writers,  obliged  to  serve  the 
superior  by  a  substitute ;  but  however  that  question  may  have 
stood  as  to  his  obligation  to  service,  this  is  certain,  that  by  an  ex- 
press text  in  the  feudal  usages,  L.  2.  T.  26.  §  4.  vers.  Si  minori^  et 
^  S.f  he  continued,  notwitlistanding  his  lesser  age,  in  the  posses- 

voL.  I.  4  E  sion 

*  Bat  such  charten  <<  may  bear  a  danse  of  registration,  as  well  as  dispositions,  and 
««  on  the  said  clause  registration  may  follow,  bat  only  in  the  books  of  Council  and 
«<    Session,  and  in  no  other  record/'  1693,  C  35. 
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Book  II.         sion  of  his  ancestor's  fee.     Agreeable  to  this  was  the  ancient 

usage  of  England  ;  by  which,  not  the  superior,  but  some  near  kins- 
man of  the  heir,  managed  his  estate  during  his  minority,  who  was 
to  be  accountable  for  the  rents,  qui  Justus  esse  debet ;  see  Magna 
Charta  of  Henry  L  preserved  by  Matth.  Parisyedit.  1684,  p.  46.  It 
has  however  x^tained  in  Scotland  as  early  as  the  laws  ascribed  to 
Malcolm  Mackenneth,  that  the  superior,  to  compensate  for  his  loss 
through  the  want  of  his  vassal's  services,  was  entitled  not  only 
to  the  full  rents  of  the  heir's  estate,  but  to  the  custody  of  his  per- 
son, and  the  management  of  his  whole  affairs  as  tutor,  while  he 
was  under  age,  Reg.  Maj.  L.  2.  C.  42.  §  7.,  from  which  guardian- 
ship that  tenure  got  the  name  of  ward-holding^  Skene^  v.  Varda. 
In  this  full  extent  was  the  right  of  tutory  exercised  by  the  supe- 
rior downwards  to  the  beginning  of  the  last  century,  Cr.  Lib.  % 
Dieg.  20.  §  13.  But  auperiors  grew  at  length  weary  of  an  office 
which  brought  no  profit ;  and  therefore  what  is  now  called  the 
casualty  of  ward,  is  not  the  ward  of  the  heir's  person,  but  of  his 
estate. 
Taxed  ward  4.  Because  the  casualty  of  ward  seldom  failed  to  draw  after  it,  in 

and  Black  ward.     ^^  ^^^  Qf  frequent  minorities,  the  utter  ruin  of  the  vassal's  family, 

ward-vassals  found  it  their  interest  to  charge  the  ward-fee  with  a 
determinate  sum,  to  be  paid  yearly  to  the  superior,  in  place  of  that 
casualty,  where  the  superior  could  be  brought  to  accept  of  it.    The 
usual  way  of  executing  this  agreement  was  by  a  charter  granted 
by  the  superior  to  his  vassal ;  in  the  Reddendo  of  which  that  yearly 
sum  was  made  payable  to  the  granter,  as  the  valued  or  taxed  duty 
of  the  ward.     This  holding  was  therefore  called  taxed  ward ;  and 
when  the  ward  was  taxed,  the  casualty  of  marriage,  which  is  to  be 
explained  in  the  next  title,  was  also  taxed.     A  vassal  who  held  a 
fee  ward  of  a  jsubject-superior,  who  likewise  held  the  same  fee 
ward  of  .his  superior,  was  said  to  hold  his  lands  by  black  ward. 
This  was. the  most  rigorous  holding  known  in  our  law :    For  the 
subvassaTs  heir  in  that  holding  lost  the  whole  rents  of  the  fee  be- 
longing to  his  ancestor,  not  only  during  his  own  minority,  in  which 
case  they  feU,  by  the  nature  of^^  his  grant,  to  his  immediate  supe- 
rior ;  but  also  during  the  minority  of  that  superior's  heir^  because 
then  the  rents  fell  to  the  highest  superior,  who,  as  he  was  not  obli- 
ged to  regard  any  subaltern  right  granted  by  his  immediate  vassal 
to  a  third  party,  to  which  himself  had  not  consented,  was  entitled, 
during  the  minority  of  that  vassal's  heir,  to  the  ward  of  all  the 
lands  contained  in  the  charter  granted  by  himself  even  of  those 
which  his  vassal  had  made  over  to  a  subvassal  by  a  base  infeft- 
ment. 
2d,  Feu-farm.  5.  As  HO  kingdom  can  flourish  under  an  utter  neglect  of  agricul- 

ture, which  was  much  obstructed  by  the  vassal's  obligation  to  mili- 
tary service,  many  landholders  perceived  the  necessity  of  making 
feudal  grants  of  small  portions  of  land  under  the  condition,  that 
the  grantee  should,  in  place  of  serving  the  granter  in  war,  culti- 
vate and  sow  the  grounds  which  the  granter  kept  in  his  natural 
possession.  These  were  called  tenures  by  soccage ;  which  it  has 
been  proved,  supr.  B.  1.  T.  \.  §  35.,  were  anciently  common  to  us 
with  our  neighbours  of  England,  .though  they  are  now  fallen  alto- 
gether into  disuse.  From  the  same  view  of  improving  the  lands 
by  agriculture,  the  tenure  by  feu-farm  was  introduced  into  Scotland 
as  early  as  the  Leges  Burgorum^  C.  100.  The  vassals  who  held  by 
that  tenure  were  obliged  to  pay  or  deliver  to  the  superior  a  fixed 
yearly  rent,  either  in  money  or  grain,  nomine  feudtfirmie ;  and 

sometimes 
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sometimes  also  they  were  bound,  like  soccagers,  to  perform  ser- 
vices proper  to  a  farm,  as  plowing,  sowing,  reaping,  carriages,  &c. 
But  the  words  usually  adjected  to  the  Reddendo  of  feu-farm  char- 
ters, pro  omni  alio  onere^  imported  an  exemption  to  the  vassals 
from  all  services,  of  whatever  kind,  which  were  not  specially  con- 
tained in  that  clause.  This  holding,  after  it  had  been  in  a  manner 
forgotten,  was  again  revived  by  1457,  C.  7L  vid.  injr.  T.  5.  §  7. 
If  there  be  no  special  provision  in  the  Reddendo  of  a  feu-charter, 
at  what  place  the  feu-duty  shall  be  .paid  or  delivered  to  the  supe- 
j*ior,  paymentx)r  performance  ought,  m  the  general  case,  to  be  made 
on  the  ground  ox  the  lands  which  are  charged  with  that  duty,  Cr. 
Lib.  2.  Dieg.  4.  §  37.  But  if  the  Reddendo  consist  of  a  quantity  of 
grain  for  the  use  of  the  superior's  family,  of  which  many  instances 
occur  in  the  feu-charters  granted  by  abbots  and  other  churchmen, 
it  behoves  the  vassal  to  carry  the  grain  to  the  manor-place  of  the 
superior,  because  it  was  for  the  use  of  that  house  that  the  delivery 
was  stipulated.  Yet  if  the  superior  choose  to  reside  without  the 
barony,  the  vassal  is  not  bound  to  follow  him  with  the  grain  extra 
curtem  domini  *. 

6.  Though  the  body  of  the  Roman  law  was  finished  before  the 
Feudal  law  had  its  existence,  Craig,  and  other  writers,  with  great 
propriety,  express  a  grant  in   feu-farm  by  the   Roman  vocable 
emphytetms ;  for,  on  comparing  the  two  rights,  a  close  resemblance 
must  appear  between   them   in   their  most  essential  characters. 
Emphyteum  gave  to  the  emphyteutay  or  purchaser,  a  Jus  dominio 
proximum :  And  though  it  was  sometimes  called  a  perpetual  location, 
it  conferred  a  higher  right  than  location  could  give.     An  actio  in 
rem  was  competent  to  the  emphyteuta  ;  he  might  at  his  pleasure  alter 
the  face  of  the  ground ;  he  was  entitled  to  the  whole  profits  ari- 
sing from  it,  and  could  impignorate  the  land  for  debt  without  con- 
sent of  the  dofninus;  all  which  rights  are  competent  to  vassals  by 
•feu-farm  :  He  paid  to  the  domintis  a  yearly  rent  or  pension  for 
his  grant,  callea  canon  emphyteuticusj  which  corresponds  to  the  duty 
payable  in  a  feu-holding  to  the  superior ;  he  forfeited  his  right,  if  he 
did  not  pay  that  rent  regularly,  in  the  same  manner  as  is  provi- 
ded in  our  feu-holdings  by  1597,  C  250. ;  and  he  was  not  at  liber- 
ty to  sell  without  making  the  first  ofier  to  the  dominus;  which 
bears  some  analogy  to  the  limitation  frequently  laid  on  vassals  in 
their  feu-charters,  not  to  alienate  without  the  superior's  consent. 
Mackenzie,  §  6.  h.  t.  would  make  the  two  difier  in  point  of  succes- 
sion ;  for  that  our  feu-charters  go  by  seisin  to  heirs.     But  it  is  ob- 
vious, that  the  right  of  the  emphyteuta  descended  also  to  heirs  ^ 
though  indeed  it  did  not  pass  by  service  and  infeflment ;  because 
the  Komans  were  strangers  to  that  manner  of  transmitting  rights 
dfrom  the  dead  to  the  living,  and  to  the  difference  between  the  suc- 
cession in  heritage  and  in  moveables.    It  must  be  attended  to,  that 
when  mention  is  made  of  a  feu  or  subfeu,  we  are  not  necessarily 
to  understand  a  grant  of  lands  holden  in  feu-farm,  but  a  feudal 
grant  in  general,  a  feudum  or  itdfeudum^  unless  where  the  subject 
treated  of  naturally  confines  it  to  a  feu-holding ;  yet  the  word  feyr- 
charter  is  never  made  use  of,  but  to  denote  the  special  tenure  by 
feu-farm. 

7.  Blanch-holding  is  generally  defined  to  be,  that  in  which  the 
vassal  pays  a  small  duty  to  the  superior,  in  full  of  all  services,  as 


Title  IV. 


an 


Resembles  the 
tmpkyietisis  of 
the  Romans. 


Sd,  Blanch- 
farm. 


• 

•  Fount.'  Feb.  25.  1696,  Treasurer  of  Edinburgh^  Dicr.  p.  4188.  Where  the  castle, 
,jit  vrhich  8  quanti^  of  peats  was  deliyerable  annually,  had  been  destroyed,  the  presta- 
tion was  still  found  due;   Foe.  Coll.  June  20.  1763,  Monro,  DiCT.  p.  14497^ 
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Book  II.        an  acknowledgment  of  his  right,  either  in  money  or  in  some  other 
''  -^   ^   '^  *    subject,  as  a  penny  money,  a  pair  of  gilt  spurs,  a  pound  of  wax,  or 

of  pepper,  ^c.  nomine  oibtBfirnuB.     It  bears  a  near  resemblance  to 
the  feudum  frandum ;  which,  though  not  expressly  mentioned  in  the 
Conmdudines  feudorumj  was  much  used  over  Europe  in  the  middle 
ages  ;  but  with  this  difference,  that  in  the  feudtan  frcmeum  all  ser- 
vices were  remitted  to  the  vassal,  so  that  it  was  by  the  oath  of 
fealty  alone  that  the  right  was  known  to  be  feudal ;  whereas,  in  our 
blanch -holdings,  some  duty  is  always  payable  to  the  superior,  most 
frequently  trifling,  but  sometimes  more  considerable,  when  the  JRe^i^ 
dendo  is  payable  in  money.     It  often  happens,  that  the  duty,  espe- 
cially where  it  is  elusory,  is,  by  the  Medaendo  of  the  charter,  made 
payable  si  petatur  iantum  ;  that  is,  as  the  words  have  been  con^ 
stantly  explained  by  practice,  d  petatur  intra  annum ;  and  in  that 
case  the  vassal  is  free,  unless  the  duty,  whatever  the  quality  of  it 
may  be,  is  demanded  within  the  year ;  because  the  demand  of  the 
duty  within  that  time  is  made  an  express  condition  of  its  becom- 
ing due.     But  though  the  Reddendo  should  carry  this  particular 
limitation.  Stair  is  of  opinion,  B.  2.  T.  3.  §  33.,  that  the  holding 
is  not  to  be  accounted  blanch,  if  the  duty  be  not  at  the  same  time 
expressed  to  be  payable  nomine  a^csfirmtB  ;  which  is  grounded  on 
this  principle,  That  blanch-holdings,  which  of  all  otliers  deviate 
the  most  from  the  original  nature  of  feus,  ought  never  to  be  pre- 
sumed, but  must  always  be  specially  mentioned  in  the  grant.     The 
words  si  petatur^  are  interpreted  as  favourably  for  the  vassal,  as  if 
the  taxative  word  tantum  had  been  subjoined,  Durie^Feb.  16. 1627, 
Lo.  Sempillj  (Dict.  p.  5447.)     Where  the  words  are  wholly  left 
out,  lawyers  make  this  distinction,  that  if  the  duty  be  payable  in  a 
subject  not  of  a  yearly  growth,  as  a  pair  of  gloves,  or  of  gilt  spurs, 
it  may  be  exacted  at  any  time  within  the  years  of  prescription ; 
but  where  it  consists  in  a  thing  which  is  produced  irom  year  to 
year,  ex.  gr.  a  stotie  of  wax,  it  is  understood  to  be  passed  from  if 
it  be  not  demanded  within  a  year  after  it  becomes  payable  by  the 
Reddendo,  St.  p.  2.  T.  3.  §  33.     By  act  1606,  C.  14.,  which  pro- 
ceeds on  a  recital.  That  the  blanch-duties  due  by  the  crown-vas- 
sals were  originally  intended,  not  as  a  burden  on  the  vassals,  but  as 
an  acknowledgment  by  them  of  the  crown's  right,  the  vassals  hold- 
ing of  the  Crown  in  blanch<-farm  are  declared  not  to  be  liable  in 
payment  of  their  yearly  blanch-duties  unless  they  be  demanded, 
llie  court  of  exchequer  does  however  exact  them,  though  they 
have  not  been  demanded  within  the  year :  for  which  this  reason 
is  assigned  by  Lord  Stair,  ihid..  That -by  a  prior  statute,    1600, 
C.  14.,  it  had  been  enacted,  That  the  crown  is  not  to  suffer  bj  the 
negligence  of  its  officers.     The  same  statute  1606  also  provides. 
That  if  the  blanch-duties  be  not  valued  to  a  fixed  sum  in  the  vas- 
sals' infeftments,  the  vassals  are  not  to  be  charged  for  any  sum  as 
their  estimated  prices.    By  our  practice  for  many  years  past,  blanch- 
duties  due  to  the  crown  .are  generally  converted  in  the  investi- 
tures themselves  to  a  fixed  sum  ;  but  even  when  they  are  not,  their 
values  continue  to  be  exacted  by  the  exchequer. 
*^'' ^"'g"8^  8.  Burgage-holding  is  that  tenure  by  which  royal  boroughs  hold 

^"^'  of  the  sovereign  the  houses  and  lands  that  lie  within  the  limits  de- 

scribed in  their  several  charters  of  erection.  Where  the  sovereign 
intended  to  erect  a  borough  which  held  of  a  subject  superior  into 
a  royal  borough,  the  superior's  consent  was  sometimes  adhibited, 
that  so  the  lands  might  hold  of  the  crown,  and  be  subject  to  such 
jurisdiction  as  might  be  specified  in  the  charter  of  erection.  And 
hence,  in  the  charters  of  several  royal  boroughs  that  were  after- 
wards 
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wards  ratified  in  parliament  the  ratifications  contain  an  express        ^>'>^u  I^* 
salvo  of  such  lands,  lying  locally  within  the  erection^  as  were  holden      ^^-^^v^*/ 
of  a  subject-superibr.     When,  therefore,  boroughs  of  regality  were 
erected  into  royal  boroughs,  as  St  Andrew's,  Dunfermline,  Glas- 
gow, Culross,  &C.  or  boroughs  of  barony  were  ao  erected,  as  Dyskrt, 
the  lords  of  reality,,  or  barons,  preserved  their  rights  of  superiori- 
ty, if  they  did  not  consent  to  the  erection ;  see  Stair,  July  14. 1676, 
JSw.  ofJrbroath,  (DicT.  p.  1870.) ;  and  consequently  the  borough 
thus  erected,  and  all  the  tenants  of  it,  held  not  of  the  crown,  but  of 
a  subject  superior,  contrary  to  the  general  rule  of  burgd  tenements. 
Hop.  Min.  Pr.  jp.  9&  $  2SS.    But  even  where  the  lands  erected  in- 
to ja  royal  borough  are  faolden  of  a  subject,  the  borough  holds  of  the 
crown  all  the  liberties  and  privil^es  contained  in  their  charter. 
Craig  delivers  it  as  the  common  opmion,  Lib.  1*  Dieg.  10.  §  3L  & 
S6.  mat  burgage-holding  does  not,  or  at  least  did  not,  constitute  a 
^separate  manner  of  holding,  but  that  it  was  a  species  of  ward-hold-* 
ing ;  with  this  only  difierence,  that  in  a  proper  ward-holding  the 
vassal  is  a  single  person ;  whereas  in  a  burgage*tenure  it  is  a  com- 
munity.    Accordmgly,  in  the  erections  of  the  most  ancient  royal 
boroughs,  and  particularly  in  a  charter  by  Robert  IIL  erecting  the 
borough  of  Inverkeithing,  the  Redderuio  is  servitium  9oUtum  et  con-- 
suetum,  which  the  law  interprets  to  be  military  service :    And  in 
most  of  the  later  diarters  erecting  bbroughs^royal,  the  service  spe- 
cially expressed  is  watdiing  and  warding ;  which  might  properly 
enough  be  said,  some  centuries  ago,  to  be  of  the  military  kind  This 
service  of  watching  and  warding  is  one  of  the  naturaUa  of  the  bnrgage- 
tenure,  and  is  due  by  the  burgesses  within  the  liberties  or  territory 
of  the  borough,  though  it  be  not  expressed  in  the  charter.  Without 
doubt,  boroughs  must  be  free  from  the  casualties  incident  to  pro- 
per ward--hol£ngs,  of  ward,  non-entry,  relief,  and  marriage :    But 
that  arises,  not  from  the  nature  of  the  right,  but  from  the  parti- 
cular condition  of  the  vassal ;  for  the  borough,  who  is  the  vassal, 
neither  marries,  cBes,  nor  is  minor. 

9.   As  the  rojral  borough  is  the  King's  vassal^  all  the  burgage-    Bargage-te- 
holders  hold  immediately  of  the  crown,  with  the  exception  already    nants  bold  of 
mentioned ;   and  accordingly  all  burgage-charters  bear,  that  the    ^^®  crown. 
lands  hold  of  the  King  i^ro  zerviiio  burgcJL    Though  the  bailies  of 
the  boroi^  have  a  superiority,  in  point  of  dignity  and  jurisdiction, 
over  their  fellow-burgesses,  tney  are  not  fer  that  reason  superiors 
of  the  borough  in  a  feudal  sense.     Their  powers  in  receiving  the 
resignations  of  burgage-holders,  and  giving  them  seisin,  are  barely 
ministerial:  For  in  uiose  matters  tl]^y  act  merely  as  the  Kings 
bailies  specially  authorised  by  statute  1567,  C.  27.,,  for  completing 
the  titles  of  the  burgage-holders,  St.  B.  2.  71  3.  §  38. ;  St.  Martin's 
Stffles^p.  39.  6f  528. :  And  hence  they  have  no  right  to  any  com- 
position for  the  entry  of  singular  successors  in  burgal  lands,  Duricy 
Jtdy  22.  1684,  fiay,  (DicT.  p.  15031.).     If  any  part  of  the  com- 
xnon  lands  of  a  borough  are  feued  by  the  magistrates  to  a  private  pur- 
ohaser,  such  lands  hold  not  of  the  crown  in  burgage,  but  of  the 
borough  in  feu^farm,  Hop.  Min.  Pr.  p.  97.  §  235.      Neither  are 
lands  purchased  by  a  borough  tanqaam  quilibet,  out  of  their  com- 
mon stodc,  to  be  accounted  burgal  tenements,  not  being  contained 
in  their  charter  of  erection.     In  relation  to  these,  the  borough  uti- 
tur  jure  privato,  i.  e.  is  considered  not  as  a  borough  but  as  an  ordi- 
nary purchaser ;  and  so  must  hold  them  under  that  tenure  which 
is  expressed  in  the  grant  by  the  sell^.  consequently  the  seisins  of 
^OL.  I.  4  j^    ^  such 


298  An  Institute  of  the  Law  of  Scotland. 

Book  II.        such  lands  must  be  registered,  not  in  the  borough  books,  but  in 
V  ^m^ ,   I M  '*     ^^  books  of  the  county  or  district  where  they  are  situated,  accord- 
ing to  the  directions  of  1 617,  CL  16. 
5th   Mortifi  •         ^^*  Feudal  subjects  granted  in  donation  to  churdies,  monaste- 
(ion.  *     ries,  or  other  corporations,  for  religious,  charitable,  or  public  uses, 

are  said  to  be  given  in  mortmain,  or,  in  our  law-style,  to  be  morti- 
fied ;  either  because  all  casualties  must  necessarily  be  lost  to  the 
proprietor,  where  the  vassal  is  a  corporation,  which  never  dies,  Qr. 
Lib.  I.  Dieg.  10.  §  35. ;  or  because  the  property  of  those  subjects 
is  made  over  to  a  dead,  hand,  which  cannot,  contrary  to  the  donor's 
intention,  transfer  it  to  another  ^^  Craig,  Lib.  I.  Dieg.  10.  §32.  tt 
Kqq.^  distinguishes  between  donations  of  land  made  to  prelates  for 
the  bdioof  of  the  church,  and  those  granted  in  mortification,  or  m 
puram  eleemosynam*  He  affirms,  that  in  the  last  no  services  were 
due,  because  they  were  given  merely  in  consideration  of  the 
prayers  and  masses  to  be  performed  by  the  donees,  for  the  souls  of 
the  granter  and  his  departed  friends  ;  but  he  is  of  opinion,  that  the 
first  sort  was  truly  holden  ward,  and  that  the  only  difference  be- 
tween a  church-fee  and  a  comtfton  ward-holding  arises  from  the  dif- 
ferent conditions  of  the  vassals.  Thus  the  superior  loses  his  casual- 
ties in  a  church-fee,  because  the  church,  who  is  truly  the  vassal, 
being  in  th^  judgment  of  law  a  corporation,  never  dies.  Thus 
also  prelates,  where  they  were  the  vassals,  though  the  Canon  law 
disabled  them  from  fighting  in  person,  Decretal.  L.  3.  T.  34.  C.  9. 
§  u/^.,  were  yet  bound  to  serve  by  a  substitute,  as  if  they  had  en« 
joyed  the  lands  by  military  service.  But  however  this  might  have 
been  the  case  in  the  infancy  of  feus,  the  only  service  due  to  the 
superior  in  church-fees,  for  some  centuries  bemre  the  Reformation, 
were  of  a  spiritual  kind ;  so  that  if  donations  to  churches  or  mo- 
nasteries constituted,  no  distinct  holding  by  itself,  the  service  requi- 
red from  the  donees  approached  nearer  to  blanch-holding  than  to 
ward. 
The  power  of  11.  The  purposes  for  which  lands  had  been  given  to  the  church 

mortifying  ii  j|^  the  times  of  Poperv,  were,  after  the  Reformation,  accounted  su- 
"bh  K^kccT'  perstitious,  and  therefore  (those  lands  were)  declared  to  belong  to 
*  ^  *         the  crown  by  the  act  of  annexation  1587^  C.  29. ;  so  that  now  the  on- 

ly lands  which  continue  mortified  to  the  church  are  the  manses  and 
glebes  of  parochial  ministers,  which  by  that  statute  are  appropriated 
to  the  use.  of  the  reformed  clergy.  But  mortifications  may  still  be 
granted  in  favour  of  hospitals,  either  for  the  subsistence  of  the  aged 
and  infirm,  or  for  the  maintenance  and  education,  of  indigent  chil- 
dren, or  in  favour  of  universities,  or  other  public  lawful  societies,  to 
be  holden  either  in  blanch  or  in  feu  farm ;  and  whatever  the  society 
*  be  to  whom  the  donation  is  made,  the  superior  must  lose  all  the 
casualties  of  superiority  for  the  reason  before  assigned.  As  a  con- 
sequence of  this,  lands  cannot  be  mortified  without  the  superior's 
consent,  Cr.  Lib.  1.  Dieg.  11.  §  21.  And  the  Barons  of  Exche- 
quer, 

^^  A  piece  of  ground  gratuitously  feued  for  building  a  churcb,  with  a  provision  in 
the  charter  that  it  shall  revert  to  the  superior^  if  at  any  time  applied  to  secular  pur- 
poses, may  yet  be  sold,  when  it  becomes  necessary  to  have  a  larger  church  than  can  be 
built  on  the  area,  provided  the  price  be  applied  towards  the  purchase  of  another  ares 
.of  proper  dimensions,,  and  a  title  taken  to  this  new  subject  under  the  same  oonditioos 
with  the  original  grant ;  Johnston^  S^c.  SOM  May  1804^  Fac.  Coll.  DiCT.  p.  1511?. 
"Where  lands  holding  uf  the  crown  are  vested  in  trustees  for  charitable  purchases,  the/ 
are  entitled  to  dispose  of  the  superiority, — as  being  a  "  transaction  beneficial  for  the 
"  trust  i"  Trustees  of  Moore's  Mortification^  25tk  June  1814,  Fae.  Coll. 
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<|uer,  upon  this  ground,  refuse  to  pass  signatures  of  lands  in  favour 
of  corporations,  that  so  the  crown-revenue  may  not  be  impaired  by 
the  loss  of  its  casualties. 


TituB  V. 


TIT.   V. 


Of  the  Rights  of  Superiority y  and  its  Casualties. 

^ERTAIN  rights  are,  in  a  feudal  grant  properly  constituted,  re^ 
^-^  tained  by  tne  granter,  who  is  the  superior  j  and  others  are 
acquired  by  the  grantee  or  vassal.    The  rights  retained  by  the 
granter  are  either.fixed  or. casual.    The  fixed  rights  of  superiority 
are  various^    The  superior,  by  the  grant  to  his  vassal,  is  not  truly 
-divested  of  the  lands  contained  in  it ;  his  right  continues  unim* 
paired,  except  in  so  &r  as  the  grant  conveys  the  domininm  utUe,  or 
property,  to  the  grantee :    His  infeftment  subsists  as  to  every 
other  respect,  both .  in  questions  with  his  own  superior,  and  with 
third  parties.    JPSr^,  In  questions  with  his  own  superior.     Thus, 
on  the  death  of  a  vassal  who  had  made  over,  by  a  subaltern  grant, 
part  of  his  lands  in  favour  of  another,  that  vassal's  heir  can  com* 
-pel  his  ancestor's  superior,  upon  his  entry,  to  infeft  him  in  the 
whole  lands  conveyed  by  the  ancestor's  charter,  even  in  those, 
the  property  of  which  the  ancestor  had  disponed  to  another,  in 
the  same  manner  as  if  >no  such  subaltern  grant  had  been  made ; 
for  as  no  superior  can  be  hurt  by  any  subaltern .  grant  of  his 
.vassal,  without  his  own  consent,  neither  can  he  avail  himself  of  it, 
^o  as,  upon  that  pretence,  to  refuse  entering  his  immediate  vas- 
e's heir  in  all  the  subjects  specified  in  the  charter  granted  b^  bim^ 
3elf  to  that  vassal's  ancestor..   Yet  sometimes,  through  oversight  or 
inadvertency,  those  infeftments  by  the  superior  to.  the  vassal's  heir, 
in  so  far  as  relates  to  the  lands  of  whidi  the  property  had  been 
conveyed  over  by  the  vassal's  i  ancestor,  are  given,  not  of  the 
lands  themselves,  but  barely. of  the.  superiority.    .2c%,  The  grant* 
er's  infeflraent  still  subsists,  notwithstanding  the  grant  made  to  his 
vassal,  in  all  questions  with  third  parties.     Thus  the  granter,  or 
superior,  is,  in  txmsequence  of  the  dominium  directuntf  which  be 
retains  to  himself,  entitled  to  pursue  all  real  actions  concerning  the 
lands,  against  every  person,  other  than  the  vassal  to  whom  he  has 
made  the  grant,  or  such  as  derive  right  from  him.  On  this  ground, 
an  action  was  found  to  be  competent  to  one  who  was  infeft  barely 
in  the  superiority,  for  removing  a  possessor  from  the  lands,  if  he 
could  not  produce  an  heritable  right  affecting  them  in  his  favour, 
sufficient  to  maintain  himself  in  the  possession,  Durie^  Nov.  19. 
1624,  L.  Laggj  (Dict.  p.  13787.)  ^. 

2.  Superiority  carries  likewise  a  right  to  the  yearly  feu-duty  pay- 
able by  the  vassal  to  the  superior  in  his  Reddendo ;  and  because 
this,  and  all  other  rights  of  superiority,  where  the  superior  is  not 
in  possession  of  the  lands  themselves,  are  debitajiindi,  or  real  bur* 
dens  afiecting  the  fee,  an  action  for  poinding  the  ground  lies  at 
his  instance  for  the  payment  of  them,  against. al^  singular  succes- 


sors 


^^  One  infeft  in  the  superiority  merely,  cannot  pursue  a  declarator  of  non*entry ; 
r4trk^  4^.  I6tk  May  iS16,  Fac.  CM,  But  $uch  an  inf^ment  is  sufficient  to  consti- 
tute a  freehold  qualification  ;  lUd.  Lord  A^  }iafniUon^  2S(i  Feb.  1819  $  unless  where 
an  objection  arises  from  there  not  being  a  prQper  feudal  separation  of  the  property  and 
superiority;  Ibid.  Norton^  ethjtdy  1813  j  jhgjfearn,  1th  March  1816. 


Rights  retained 
by  the  superior, 
after  he  has  con* 
veyed  the  pro- 
paty. 


His  right  in  the 
feu- duty.    Per- 
sonal services. 
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Book  II.        gM^s  in  the  Itttid ;  iirkich^  however,  is  no  bar  to  a  personal  action 
^•^^^^'""^^    for  recovering  them^  against  sudii  as  have  either  come  under  an  ob- 
ligation to  pay  them,  or  have  intermeddled  with  the  rents  of  the  lands 
out  of  which  they  are  due^.  The  superior  is  also  entitled  to  the  per- 
sonal services  which  the  vassal  is  bound  to  perform  by  his  charter. 
The  rule  laid  down  concemifig  the  payment  of  blanch-duties,  supr. 
T.  4.  §  7.,  obtains  in  all  feudal  grants,  with  regard  to  personal 
services,  viz.  That  where  they  are  annual,  ex.  gr.  the  reaping  of 
corns,  cutting  of  bay,  ^.  the  vassal  is  free  unless  they  be  de- 
manded within  the  year,  Dme,  Jan.  30.  1624,  L.  Camousyj  (Dict. 
p.  14493.)  t«    In  <Hir  moie  ancient  charters,  vassals  were  frequently 
taken  bound  to  attend  on  their  superiors  at  huntings  and  hostings ; 
but  as  those  dbnises  were  thought  to  heighten  too  much  the  autho- 
rity and  influence  of  superiors  over  their  vassals,  all  such  pereonal 
services,  whether  due  by  charter  or  custom,  were  abolinied  by 
1.  Geo.  L  St.  2.  C«  54.  ^.     And  though  the  title  of  this  statute  be 
confined  to  the  HigUaaids  of  Scotland,  yet  that  part  of  the  enact- 
ment whidi  abolishes  those  services  is  unlimited,  and  so  most  ex- 
tend over  all  Scotland,  wherever  the  lands  of  the  vassal  liable  in 
them  may  hrapen  to  be  situated.    To  make  op  for  the  superior's 
loss  through  the  want  of  these  services,  an  annual  sum  is  appoint- 
ed to  be  paid  by  the  vassal,  which,  if  it  camiot  be  fi&ed  by  the  par- 
ties themselves,  is  to  be  settled  by  the  coort  of  session^    In  a  case 
decided  in  1721,  between  the  Duke  of  Gordon  and  Hay  of  Ratines, 
who  is  none  of  the  most  inoonsidenible  of  the  Duke's  vassaki,  the 
court  awarded  5s.  Sterling  as  the  annual  value  of  the  vassal^s  per- 
sonal services. 
Action  of  ihew-        3^  It  may  be  memtkmed  as  anotl^ar  fixed  right  of  superiority, 
ing  the  holding,    that  aU  siqieriors  are  entitled  to  know  the  nature  of  the  deeds  they 

may  have  granted  to  the  vassal,  in  case  they  have  n^ected  to 
keep  copies  of  them ;  and  though  thev  be  fijxnisfaed  with  copies, 
they  may  bring  an  action  to  have  the  deeds  thonselves  judicially 
exhibiled,  that  their  validity  or  import  may  be  ascertained.  This 
was,  in  our  ancient  law,  caued  an  action  Jbr  shewing  the  holdings 
Q.  Attach.  C.  S5. ;  St.  Mob.  III.  C.  36.  The  superior's  title  in  it 
was  his  charter,  containing  the  lands  possessed  by  the  vassal.  But 
if  he  had  once  forced  the  production  of  his  yass^'s  titie-deeds,  he 
could  not  bring  a  new  action  of  the  same  kind  during  that  vassal's 

lifetime. 

^  Dune  J  Feh:^A.  1*652,  Bishop  of  Galloway,  Dict.  p.  4186.  It  has  been  founds 
iliat  a  trassal  continues' liable,  even  after  lie  has  sold  the  lands,  until  the  purchaser  be 
received  b^  the.superior;  £i2^«No*2»  90^«F£U*Dutie8,  Wallace  against i^rgatssem,  Dicr. 
p.  4105.  But  the  superior*s  personal  claim  against  all  intromitters,  except  the  vassal 
himself,  is  limited  to  those  years  in  which  the  mtromission  has  taken  place,  and  to  the 
extent  of  the  feu«duty,  in  each  year ;  Durie^  March  26.  1629,  HoUo,  Dict.  p.  4185 ; 
Jbid^perndt.  Jan.  1630,  Cockbum^  Dict.  p.  4187.  See  also  Kilk.  No.  1.  voce  Feu- 
Duties,  ^f^^or' against  Scott%  Dict.  p.  4191  *^. 

f  See  FmtrU.  Dec.  IS.  160S,  Feuars  cfKinrou^  Dict.  p.  15071  ^^. 

X  An  obligation  in  a  feu-charter  to  maintain  a  boaty  and  to  uphold  the  mansion* 
house  for  the  reception  of  the  superior,  does  not  fall  under  the  statute;  Fac.  Coll.  Feb. 
5-  1762,  Duie  ofArgyle,  Dict.  p.  14495. 


^7  It  \raB,  in  this  case^  found,  that  personal  action  for  payment  of  feu-duties  does 
not  lie  against  a  tenant  of  the  vassal,  **  the  tenant  being  removed  before  the  process 
4<  was  raised."  Several  of  the  Lords,  however,  dissented  $  thinking,  **  that  if  once 
«*  action  lay,  it  remained  while  the  tenant  was  debtor  in  the  rent  to  his  master  the 
«  vassal."  , 

^^  It  was  here  found,  *<  that  carriages^  and  other  such  indefinite  prestations  and 
^^  services,  prescribed  every  year ;"  but  that  this  did  not  extend  <<  to  kamfawli  and 
*<  other  casualties." 
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iifetime.    This  action,  though  it  continued  in  use  till  the  reign  of  ^itlb  V. 

James  I.  1424,  C.  9.,  hath  been  now  long  laid  aside ;  but  the  pur-  ^^-^'^Y^^^ 
poses  of  it  are  fully  answered  by  an  action  of  reduction-improbar 
tion,  which  is  to  be  explained  infr.  J9«  4.  71  I.  §  19.  e<  Kqq.  *. 

4.  A  subject-superior,  though  he  may  sell  his  right  of  superiority  Superiors  can- 
to  another  by  a  public  infeflment,  to  be  holden  of  the  King  or  his  not,  by  subaltern 
own  immediate  superior  f,  cannot  dispose  of  it  by  a  subaltern  grant  ^!^^  ^^l^X 
to  be  holden  of  himself;  because  by  that  method  he  interposes  a  ^y^^xl  condi^  ^ 
new  vassal  between  himself  and  his  former  vassal,  and  ho  renders  tioa  worse, 
that  former  vassal's  condition  harder  than  before,  by  increasing  the 

number  of  superiors  between  the  crown  and  him ;  upon  which 
medium,  it  was  taken  for  granted,  that  an  infefbnent  of  this  sort 
was  invalid ;  Stair ^  Jan.  30. 1671,  Dauglcu^  (Dict.  p.  9306.)  |.  And 
though  several  ancient  charters  are  yet  extant,  in  which  our  sove- 
reigns, who  thought  themselves  free  from  such  restraints,  granted 
rights  of  superiority  to  third  parties,  in  prejudice  of  the  crown  vas- 
sals, who  were  thereby  made  to  hold  of  a  subject-superior,  such 
grants  were  prohibited  by  special  statute.  Bob.  IIL  C.  4.  This  rulej 
however,  hath  no  force,  where  lands  fall  to  a  superior  on  the  for- 
feiture of  his  immediate  vassal,  who  happens  to  have  a  subvassal 
under  him  ;  for  such  superior  is  entitled,  by  the  nature  of  the  feu- 
dal contract,  to  provide  a  new  vassal  for  himself  in  the  room  of 
the  forfeiting  person,  and  consequently  to  interpose  a  vassal  be- 
tween himself  and  the  subvassal^  unless  he  has,  by  some  deed,  ac- 
cepted the  subvassal  as  his  immediate  vassal ;  Stair j  Nov.  26.  1672, 
jE.  Argyle^  (Dict.  p.  15013.].  And  indeed,  in  this  and  the  like  cases, 
the  reason  of  the  rule  ceaseth  ;  for  the  subvassaPs  condition  is  no 
worse  than  it  was  formerly ;  he  only  changes  one  superior  for  ano- 
ther, without  having  a  greater  number  of  superiors  mterposed  be- 
tween the  crown  and  him  than  he  had  befora 

5.  Besides  the  fixed  constant  rights  inherent  in  superiority,  the    Casualties  of  su- 
superior  hath  several  advantages,  which,  because  they  depend  on    penori^y ;  and 

VOL.1.  4g  uncertain     ^»^°*^^"'^- 

*  It  may  still  be  by  action  of  exhibition;  Fac.  Coll.  Dec.  5.  1781,  Rose^  Dict« 
p.  S971  ^\ 

fFac.  CM.  Aug.  5.  1774,  Dreghomt  Drcr.  p.  15015.     (See  tioi.  ^^) 

}  It  is  equally  ualawful  to  dispone  the  dominium  directum  to  d liferent  persons,  and 
so  render  tlie  vassal's  situation  worsej  by  increasing  the  number  of  his  immediate  su- 
periors; June  9.  1741,  Marwell^  reported  by  Kilk.  No.  4.  voce  Sup£R1or  and  Vas- 
sal, and  by  Clerk  Home^  Dict.  p.  8817 ;  Fac.  Coll.  Jan.  31.  1781,  Duke  ofMontrose^ 
Slc  Dict.  p.  8822  ^^«  These  defects  can  be  challenged  by  the  vassal  alone ;  Fac.  Coll. 
Feb.  17. 1781,  Camjpbellf  Dict.  p.  7786. 


^^  The  action,  in  this  case,  was  not  properly  one  for  shemng  Ike  holding.  It  was 
brought  at  the  instance  of  the  Crown^s  donatary  of  the  duties  and  revenues  which  had 
belonged  to  certain  chaplainries,  against  the  *<  proprietors  of  lands  holding  of  these 
*<  chaplainries,  for  payment  of  the  arrears  of  the  duties,  and  for  exhibition  of  the 
^'  charters  containing  the  lands  subject  to  them,  in  order  that  the  amount  might  be 
•*  ascertained.^* 

^^  This  last  decision  was  affirmed  on  appeal,  ISth  Feb.  1782.— The  principle  was 
stretched  so  far,  in  one  case,  that  even  where  there  had  been  originally  two  separate 
parcels  of  land,  acquired  from  different  sources,  and  at  different  times,  the  mere  in- 
eluding  of  them  afterwards  in  one  charter,  though  under  two  distinct  clauses  both  of 
qtuequidem  and  reddendo^  was  held  sufficient  to  prevent  the  superior  from  again  divid- 
J  tig  the  superiorities,  and  selling  or  disposing  of  them  as  distinct  subjects ;  Lamonty 
^Sd  June  1812,  Fac.  Coll.     This  was,  however,  reversed  on  appeal;  Sth  Feb.  1819. 
It  is  undoubted,  that  where  the  titles  of  subjects,  originally  distinct,  have  never  been 
thus  blended,  no  bar  is  thrown  in  the  way  of  a  separate  sale,  merely  by  the  circum- 
stance of  the  several  superiorities  coming  into  the  person  of  one   single  indivi- 
dual, while  the  several  properties  come  into  the  person  of  another;  Dreghorny  supr. 
not.  t  h.  p.    See  farther  on  this  subject,  Wight,  p.  228.  et  seqj. ;  Bell  (Election  Law) 
p.  77.  et  seqq. 
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Ward  was  bur« 
dened  with  the 
heir's  aliment 
and  widow's 
terce,  and  ex- 
cluded by  the 
courtesy. 


If  the  possession 
of  asubvassal  oY 
adjudger  if  af« 
fected  by  the 
falling  of  the 
ward  of  the  vas- 
sal. 


uncertnn  eventS)  get  the  name  of  camaltieB.  Some  of  these  ai^ 
^common  to  all  tenures,  and  others  incident  to  particular  tenures. 
The  casual  ridits  proper  to  a  ward-holding  were  three ;  Wardi  re- 
cognition, and  marriage ;  as  to  which,  now  that  that  tenure  is  abo- 
li^ed^  with  all  the  casualties  incident  to  it»  a  general  account  of 
their  nature  and  effects  may  suffice.  The  casualty  of  ward  entitled 
the  superior,  during  the  heir's  minority,  to  the  wiiole  profits  of  tbe 
ward-ree  which  formerly  arose  to  the  deceased  vassal,  either  from 
the  natural  product  of  the  ground,  or  from  the  rent  payable  by 
tenants.  As  to  the  profits  accruing  from  woods,  oc^teries  or  other 
such  casual  rent,  the  superior,  whom  it  behoved  to  exercise  his 
t^nporary  ri^t  as  a  liferenter,  mha  rerum  ztd^stuntias  or  without 
committing  waste,  could  not  exceed  the  measure  formerly  used  by 
the  deceased ;  vid.  infr.  T.  9.  §  57,  58b  Upon  this  ground  he  was 
obliged  to  imhold  the  tenants*  houses,  orchards,  indosures,  ^  in 
as  good  condition  as  he  at  first  received  them,  and  give  security  for 
that  purpose,  1491,  C.  25. ;  1535,  C.  15.  The  right  of  this  oe^ual- 
ty  was  perfected  by  the  death  of  the  vassal,  and  the  minority  of  the 
heir,  without  the  necessity  of  a  decree  of  declarator,  (because  it 
was  due  bv  the  genuine  nature  of  the  contract,  and  by  the  jRe^- 
dendo  of  the  charter) ;  and,  conseauently,  upon  the  concurring  of 
these  two  events,  the  superior  mignt  immediatdy  grant  leases,  re- 
move tenants  when  these  leases  determined,  sue  them  for  their 
rents,  and,  in  general,  exercise  all  other  lawfiil  acts  of  administra- 
tion during  the  continuance  of  his  right.  But  if  the  ward  was  tax- 
ed, tlie  minor  retained  the  possession,  and  the  superior  had  no- 
thing t^  demand  but  the  yearly  taxed  duty. 

6.  The  casualty  of  ward,  while  that  tenure  subsisted,  was  bur- 
dened or  restricted,'  either  by  law,  or  by  t^e  consent  of  the  supe- 
rior. It  was  burdened  by  law,  j^rs/.  With  an  alimony  to  the  minor 
heir,  1491,  C.  25.  Though  by  the  words  of  this  statute,  the  heir 
was  entitled  to  an  alimony,  in  every  case  where  he  had  no  blanch 
or  feu  farm  land  sufficient  for  his  maintenance,  equity  interposed 
for  the  superior,  if  the  heir  had  either  an  employment  or  an  estate 
in  money,  which  might  serve  that  purpose,  infr.  T.  9.  §  62^ ;  but 
in  so  far  as  such  separate  estate  or  income  fell  short  of  a  reasm- 
able  subsistence,  the  superior  was  to  make  up  the  deficiency.  In 
taxed  ward  the  superior  was  fi^ee  from  this  obligation :  for  the  duty 

})ayable  to  hiih  in  case  of  taxing  the  casualty  was  restricted  to  a 
iquid  yearly  sum,  and  the  vassaTs  heir  had  the  whole  suiplus  for 
a  nmd  of  subsistence.  2^/^,  The  law  restricted  the  ward  by  the 
terce  of  widows  ;  for  the  terce  was  a  provision  given  to  widows  by 
the  law  itself,  (except  where  it  was  excluded  by  an  entail),  and 
therefore  operated  without  the  superior's  consent :  But  it  b^oved 
the  widow,  in  this  case,  to  relieve  the  superior  of  a  share  of  die 
heir's  alimony,  in  proportion  to  the  value  of  the  terce^lands  enjoyed 
by  her.  Thus  also,  the  courtesy,  or  the  husband's  legal  liferent 
over  the  whole  estate  in  which  his  predeceased  wife  was  seised,  to- 
tally excluded  the  ward. 

7.  3c%,  The  ward  was  for  a  certain  period  restricted  ex  lege^  by 
subaltern  grants  made  to  vassals  holding  their  lands  in  feu-fann. 
For  understanding  this,  what  was  formerly  said,  71  4.  §  4.  must  be 
attended  to,  that  the  superior  was  entitled,  by  our  ancient  law,  to 
the  ward  of  all  the  lands  contained  in  the  CTant  made  to  the  vassal, 
even  of  those  lands  tliat  the  vassal  had  subfeued  to  another.     For 

this 


Of  the  Rights  of  Superiority,  and  its  Casualties.  SOS 

this  reason,  when  the  King's  ward-vassals  were,  for  the  encourage-      ^  Ti]^fJ^' 
ment  of  agriculture,  allowed  to  grant  subaltern  infeftments,  to  be 
liolden  in  teu-iarm,  1457,  C  71.,  it  became  necessary,  for  the  sub- 
vassal's  security,  to  enact  in  the  same  statute.  That  notwithstand- 
ing the  ward's  &lling  to  the  Kin^  by  the  minority  of  his  immediate 
vassal,  the  subvassal  should  retain  the  possession  of  his  feu,  upon 
paying  to  the  crown  the  yearly  feu-duty  contained  in  his  subaltern 
right  while  the  ward  continued.     By  this  means,  the  King,  in  place 
of  enjoying  the  iull  refut  of  his  vassal's  fee  during  the  ward,  as  he 
mi^t  have  done  by  the  former  law,  was  limited,  in  so  far  as  re- 
lated to  the  subvassal's  lands,  to  the  feu-duty  contained  in  the  sub- 
vassal's  charter.     T^h  statute  seemed  to  require  the  King's  subse- 
ijuent  approbation,  in  order  to  give  effect  to  the  subfeus  granted 
by  his  immediate  vassals  ;  for  the  words  are,  that  ^^  the  King  shall 
^^  ratify  and  approve  the  8»d  assedatibns :"  But  as  the  statute  was 
truly  an  invitation  by  the  legislature  to  the  King's  vassals  to  feu  out 
their  lands  for  promoting  me  public  policy,  it  was  itself  held  as 
equivalent  to  the  King's  ratification  ^   Stair y  Feb.  12.  1674,  M.  of 
HwUlyj  (DicT.  p.  4170.).     This  right  of  subfeuing  competent  to 
the  crown's  vassals,  was  renewed  by  two  temporary  acts,  1503, 
C  90,  91.,  which  were  to  expire  upon  the  demise  of  James  IV. ; 
but  it  continued  to  be  exercised  after  that  period ;  and,  in  the 
course  of  time,  came  to  be  assumed  by  all  proprietors,  even  those 
who  held  of  subjects,  to  the  great  detriment  of  their  immediate 
superiors.  The  vassals  of  subject-superiors  wer^  therefore,  by  1606, 
C  12.,  prohibited  to  subfeu  without  the  consent  of  their  superiors ; 
and  this  prohibition  was  extended,  by  1633,  C  16.,  to  the  King's 
ward-vai^s.     The  right  of  these  last  was  indeed  restored  to  them 
by  an  act  passed  during  the  Usuroation,  1641,  C.  58. ;  but  that  act 
having  been  rescinded  upon  the  Kestoration,  1661,  C.  15.,  the  law 
which  regards  the  right  of  subfeuing  was,  after  the  act  1633, 
brought  back  to  the  same  state  it  was  in  before  the  year  1457. 
^tMy^  Though  it  has  been  universally  admitted,  that  an  appriser  or 
ad|udger,  aUowing  him  to  be  both  infeft  and  in  possession,  is  not 
truly  constituted  vassal  to  the  superior  of  the  lands  adjudged,  du- 
ring the  currency  of  the  legal,  for  the  reasons  assigned  below,  T.  12. 
§  46L9  and  though  this  doctrine  has  been  approved  by  July  24. 
1739,  Oed.  ofBmhardj  (Dict.  j).  16453.) ;  yet  it  was  held  for  the 
law  of  Scodand^  in  that  very  decision,  that  where  the  adjudger  was 
in  possession,  and  actually  infeft  by  the  superior,  the  casualty  of 
iKrard,  falling  afterwards  to  tiie  superior  by  the  death  of  his  vassal, 
the  adjudger's  debtor,  was  burdened  with  the  adjudger's  debt,  a- 
gainst  which  the  ward  had  no  operation :  And  even  a  charge  given 
by  the  adjudger  to  the  superior  to  infeft  him,  in  consequence  of 
J  469,  C  36%,  had  the  same  effect,  if  he  was  in  mora^  or  blameable 
in   not  giving  obedience  to  the  charge.     But  if  the  superior  had 
good  reason  for  not  entering  him,  ex.  gr.  if  the  adjudger  neglected 
tx>  offer  hira  a  year's  rent  for  his  entry  in  terms  of  that  statute,  the 
superior  continued  to  have  full  right  to  the  ward  falling  afterwards 
by  his  vassal's  death,  Slair^  Feb.  9.  1669,  Black,  (Dict.  p.  6911.). 
It  the  ward  had  actually  fallen  by  the  death  of  the  adjudger's  debtor 
before  the  charge  given  to  the  superior,  the  adjudger's  debt  could 
be  no  burden  on  the  ward ;  because,  in  that  case,  a  right  was  acquir- 
ed to  the  superior  by  the  vassal's  death  previously  to  the  charge. 
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8.  Ward  might  also  have  been  excluded  or  restricted  by  the  con- 
sent of  the  superior ;  for  volenti  nonjit  injuria.     Hence  the  same 
statute  which  prohibited  subfeus  of  ward-lands  by  superiors  holding 
of  subjects^  1606.  C.  12.,  authorised  them,  where  the  superior  coq^ 
sented  to  the  grant,  provided  his  consent  appeared  from  some  po- 
sitive  act  or  deed ;  in  which  case  they  still  continued  to  exclude  the 
ward  falling  afterwards  by  the  vassal's  death,  in  so  far  as  concerned 
the  subvassal.     Grants  tnerefore  by  the  vassal  to  be  holden  of  the 
superior,  perfected  either  by  resignation  or  confirmation  ^  excluded 
the  superior  ftom  the  claim  of  the  ward  by  the  granter's  subsequent 
death :  For  from  the  moment  of  the  superior's  confirming  the  right, 
or  accenting  the  resignation,  the  disponee  became  vassal  by  the  su- 
perior's own  consent ;  and  consequently,  it  was  by  the  disponee's 
death  alone  that  the  casualty  could  fall.     But  no  debt  contracted, 
or  voluntary  right  granted  by  the  ward- vassal,  without  either  the 
authority  of  law,  or  the  superior's  consent,  could  have  the  effect  of 
restricting  the  ward  to  his  prejudice.     Thus,  servitudes  constituted 
by  the  vassal  on  the  ward-fee,  were  not  effectual  against  the  supe- 
rior, when  the  lands  fell  to  him  by  the  ward,  unless  they  had  been 
established  by  prescription.     Nay,  a  decree  of  the  sheriff  fixing  the 
marches  of  the  ward-lands  was  not  effectual  against  him  in  that 
ca&e,  if  he  had  not  been  made  a  party  to  the  suit  j  5toi>,  Feb.  8. 
16625  Lo.  Torphichen^  (Dict.  p.  2199.).     In  consequence  of  this 
rule,  the  superior  was  not  bound  to  pay,  even  the  interest  growing 
during  the  ward,  of  any  debts  contracted  by  the  deceased  vassal ; 
which,  in  the  case  of  long  minorities,  proved  frequently  the  ruin  of 
the  vassal's  family,  in  contradiction  both  to  a  more  equitable  rule 
established  by  our  ancient  law.  That  the  superior  should  pay  du- 
ring the  ward  a  certain  proportion  of  the  vassal's  debts,  pro  quan-- 
titate  hcBt^editatis  et  temporiSf  Reg.  MaJ.  L.  2.  T.  42.  $  5,  6.,  and 
to  the  customs  of  Normandy,  art.  215,  which,  from  the  same  con- 
sideration of  equity,  obliged  the  superior  to  pay  all  the  yearly  bur- 
dens chargeable  on  the  estate,  and  the  interest  that  should  fall 
during  the  ward,  of  all  the  heritable  securities  or  hypothequez  affect- 
ing it,  that  had  been  granted  by  the  vassal. 

9.  The  casualty  of  ward  lasted,  in  the  case  of  male  heirs,  to  their 
age  of  twenty-one,  because  till  then  they  were  not  accounted  able 
to  endure  the  fatigue  attending  military  service ;  and  in  females, 
till  fourteen,  1547,  C.  5.\  1571,  C.  42.,  because  these  could  not 
before  that  age,  by  our  ancient  law,  marry  an  husband  capable  of 
serving  the  superior,  Reg.  Maj.  L.  2.  C.  48.  §  1.,  which  continued 
to  be  uie  law  of  Scotland  till  towards  the  beginning  of  the  last  cen- 
tury, Skene^  v.  Varda.  And  even  after  women  were,  by  our  later 
practice,  allowed  to  marry  at  twelve,  it  was  thought  proper  not  to 
shorten  the  duration  of  the  ward,  probably  to  give  the  greater  be- 
nefit to  the  superior,  whose  case  was  in  those  days  accounted  more 
favourable  than  it  hath  been  since.  In  co-heiresses,  the  ward  de- 
termined when  the  eldest  attained  the  age  of  fourteen  ;  for  as  the 
right  of  superiority  was  a  jus  indtviduumf  belonging  sold  j  to  the 
eldest,  the  casualties  due  by  two  or  more  vassals  ought  also  to  be 
regulated  by  the  age  of  the  eldest  Besides  that  heirs-portioners 
were  heirs  pro  indivisoj  each  of  them  had  a  property  in  every  gleba 
terrcB ;  and  therefore,  when  tlie  eldest  came  to  be  fourteen,  the  su- 
perior had  a  vassal  fit  for  marriage,  who  was  truly  vassal  in  every 
inch  of  ground  in  the  ward-fee.     The  ward  determined  also  in  male 
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heirs  before  their  age  of  twenty-one,  if  they  had  committed  treason.        Title  V. 
This  the  law  considers  persons  to  be  capable  of,  as  soon  as  they      ^<-^">r^i 
are  presumed  to  be  capaces  doli ;  that  is,  according  to  the  general 
opinion,  at  the  age  of  sixteen.     In  that  case,  however,  it  may  be 
observed,  that  the  lands  fell  not  to  the  superior  by  the  casualty  of 
ward,  but  to  the  crown  by  forfeiture. 

10.  Recognition,  though  ranked  by  some  writers  among  the  ca-    Recognition, 
sualties  of  superiority,  was  indeed  a  total  forfeiture  of  the  fee  ;  since 

the  vassal  who  incurred  it  fell  from  the  whole  lands  contained  in 
his  grant  The  word,  as  it  was  anciently  used,  included  under  it 
all  the  ways  by  which  the  superior  returned  to  his  fee,  or  claimed 
it  again  as  his  own.  Thus,  the  over-lord  was  said  to  recognosce 
the  lands  by  the  falling  of  U^e  vassal's  escheat,  or  by  the  non-entry 
of  the  heir.  Bdt  the  term  came  afterwards  to  be  used  in  a  more 
limited  signification,  to  express  that  special  casualty,  by  which  the 
fee  returned  to  the  superior,  in  consequence  of  the  alienation  made 
by  the  vassal  of  the  greatest  part  of  it  to  a  stranger,  without  the  su- 
perior's consent  It  was  first  introduced,  that  if  the  vassal  should,  by 
alienating  bis  lands,  disable  himself  from  feudal  services,  the  supe- 
.  rior  might  have  it  in  his  power  to  name  another  in  his  room  capa* 
ble  of  performing  them,  JL.  2.  Feud.  T.  52.  pr. ;  and  to  this,  all  the 
other  reasons  commonly  assigned  for  that  casualty,  drawn  from  the 
vassal's  ingratitude,  and  the  transmission  of  the  fee  to  a  family  at 
enmity  with  the  superior,  may  be  easily  reduced.  In  the  infancy 
of  feus,  vassals  were  left  at  liberty  to  alienate  part  of  their  lands 
without  the  consent  of  the  superior,  and  to  subfeu  the  whole  of 
them,  L.  1.  Feud.  T.  21.  vers.  Si  quis ;  L.  2.  T.  9.  pr.  v€f*s.  Si  vera; 
and  even  after  the  alienation  of  any  part  was  prohibited,  it  was  only 
the  part  alienated  that  was  forfeited  to  the  superior,  L.  2.  Feud. 
T.  38.  The  law  of  Scotland  gave  more  liberty  to  the  vassal  than 
the  written  usages  of  the  feus ;  for  it  allowed  him  to  sell  to  the  ex- 
tent of  the  half;  but  our  penalty  was  severer  ;  for  the  vassal,  if  he 
exceeded  the  half,  forfeited  not  only  the  part  sold,  but  the  whole. 

11.  Recognition,  notwithstanding  these   severe  consequences, 
fell,  not  on  the  vassal  as  the  proper  penalty  of  a  crime  or  delict,  but 
rather  as  a  feudal  right  implied  in  ward-holdings,  which  the  supe- 
rior reserved  to  himself  in  the  feudal  grant,  and  which  the  vassal 
subjected  himself  to,  by  accepting  of  it     Hence  it  followed,  Jirst^ 
that  that  casualty,  though  it  had  been  incurred  by  the  minor's  an« 
cestor,  mi^ht  have  been  declared,  upon  the  ancestor's  death,  in  a 
proper  action  against  the  minor,  even  during  his  nonage,  notwith- 
standing the  rule.  Minor  non  tenetur  placUare^  Stair ^  Jan.  28.  1681, 
Hi.  Dunf  (DicT.  p.  9098.) ;  for  the  superior's  plea  in  such  case 
ivould  not  have  been  founded  on  a  right  preferable  to  that  which 
^vas  in  his  deceased  vassal ;  but  upon  this,  that  the  vassal  had  not 
fulfilled  the  condition  implied  in  his  right,  and  that  therefore  the 
lands  returned  to  him  the  granter ;  vid.  mpr.  B.l.T.^.^  46.    2dlyy 
Xf  this  casualty  was  a  right  inherent  in  a  ward  superior,  he  was 
consequently  entitled  to  an  action. against  his  vassal's  heir,  declarin 
t;hat  it  had  been  incurred  by  the  ancestor,  though  no  action  ha 
been  brought  against  that  ancestor  in  his  lifetime.  Stair ^  Febi  19. 
1662,  Lo.  Camegy,  (Dict.  p.  10339.) ;  vid.  infr.  B.  4.  T.  1.  §  14. 
3dly^  It  was  a  consequence  of  this  principle,  that  recognition  was 
incident  to  all  ward-lees,  though  the  casualties  of  ward  apd  mar- 
riage should  have  befen  taxed,  (for  by  the  taxing  of  these,  the 

4  H  quantum 


Recognition, 
rather  a  reserv- 
ed right  to  the 
superior,  than  a 
penalty  on  the 
vassaL 


VOL.  I. 


306 


An  Institute  of  the  Law  of  Scotland. 


Book  II; 


What  sort  of 
alienations  in* 
ferred  recogni- 
tioo. 


Recognition  not 
incurred,  where 
the  property 
was  not  trans- 
ferred cum 
effectu  by  the 
vassaPs  aliena- 
tion. 


No  alienation  of 
the  vassal  could 
be  securci  with- 
out the  supe- 
rior's consent. 


quantum  of  them  was  only  ascertained,  without  altering  the  nature 
of  the  holding) ;  and  indeed  in  every  case  where  there  was  no  ex- 
press clause  cutting  it  off.  But  it  had  no  room  in  any  other  hold- 
ing than  ward ;  and  therefore  tithes  fall  not  under  recognition,  be- 
cause tithes  were  not  enjoyed  by  ward^holding. 

12.  All  voluntary  deeds,  whether  public  or  base,  inferred  recog- 
nition, even  such  as  were  granted  for  an  onerous  cause ;  because 
whoever  accepts  of  a  grant  prohibited  by  law,  though  he  may  have 
given  a  valuable  consideration  for  it,  has  no  title  to  the  rights  of  a 
lawful  creditor.  Hence  it  required  a  special  statute,  1503,  C.  91., 
to  secure  subvassals  against  that  casualty,  when  the  crown-vassals 
were  invited  to  grant  subaltern  rights  of  their  ward-lands.  Under 
voluntary  alienations  were  mcluded  all  grants  that  became  a  charge 
upon  the  property,  ex.  gr.  wadsets ;  for  the  vassal  thereby  disabled 
himself  from  serving  the  superior  as  effectually  as  by  a  direct  alien- 
ation of  the  property  itself.  But  infeflments  of  warrandice  fell 
not  under  this  rule,  because  they  were  not  present  deeds  of  altena* 
tion;  their  effect  was  suspended,  till  the  lands  principally  made 
over  were  evicted :  And  this  reason  being  equally  strong  in  infeft- 
ments  of  relief,  which  have  no  effect  till  the  cautioner  is  distressed 
for  the  debt,  these  infeflments  did  not  infer  recognition,  unless  tlie 
right  was  purified  by  distress  ;  see  Stairs  July  7.  1681,  Hay^  (Dict. 
p.  6500.).  Necessary  or  legal  alienations  by  apprising  or  adjudi- 
cation led  for  the  payment  of  debts  contracted  by  the  vassal,  drew 
no  forfeiture  afler  them,  which  proceeded  from  favour  to  lawful 
creditors ;  yet  adjudications  deduced  against  the  vassal  after  the 
fee  had  actually  fallen  by  recognition,  could  not  hurt  the  right  that 
Jiad  been  previously  acquired  by  the  superior. 

13.  It  is  a  favourable  doctrine,  which  is  taken  for  granted  by 
Mackenzie,  §  5.  in  Jin.  h.  /.,  that  where  the  property  was  not  trans- 
ferred cum  effectu  by  the  vassal's  alienation,  this  casualty  had  no 
.place.  Hence,^r«<,  It  was  not  incurrj^,  either  if  the  deed  was  not 
perfected  by  seisin,  (and  this  is  admitted  by  all),  or  if  the  seisin 
was  null,  ^dli/j  Recognition  could  not  fall  against  an  heir  upon  a 
deed  granted  by  the  ancestor  in  lecto^  since  all  deathbed  deeds  af- 
fecting heritage  are  subject  to  reduction  At  the  suit  of  the  heir. 
Hence,  3^%,  A  disposition  granted  by*  the  vassal,  to  be  holden,  not 
of  himself,  but  of  his  superior,  if  the  seisin  following  upon  it  should 
not  be  confirmed  by  the  superior,  could  not  infer  recognition  j  for 
a  right  to  be  holden  of  the  superior  is  null  before  confirmation. 
Yet  see  -upon  this  head,  Cr.  Lib.  3.  Dieg.  a  §  25. 5  SL  B^2.T.\\. 
§11^12. 

14.  Though  alienation  by  the  vassal  of  less  than  the  half  of  his 
wai  d-fee  was  a  lawful  act,  inferring  no  forfeiture ;  yet  neither  the 
seller  nor  purchaser  was  secure  without  the  superior's  consent,  or 
confirmation  ;  for  the  purchaser  acquired  under  the  tacit  condition, 
That  if  the  vassal  should  afterwards  sell  as  much  as,  whea  joined  to 
the  first  alienation,  would  exceed  the  half,  his  purchase  should 
resolve,  or  become  void.  And  indeed,  in  such  case,  the  whole 
ward*fee  fell  under  recognition,  both  the  first  and  last  alienations, 
and  all  likewise  that  remained  unsold.  Stair ^  FeL  23.  1681,  Hay^ 
(DicT.  p.  6513.).  This  head  of  our  law  hath  given  rise  to  several 
questions  ;  in  what  cases  one  deed  of  alienation  should  be  joined 
to  another,  to  make  up  the  half  of  the  ward-fee?  and  what  was  to 
be  deemed  the  half?  Let  it  sufiice  to  mention  two  or  three..  A 
public  infeflment  granted  by  the  vassal  before  his  prior  base  infeft- 
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ments  had  amounted  to  the  half,  could  not  be  brought,  in  any  shapes 
in  compute  with  these  prior  base  rights,  so  as  to  infer  recognition 
against  them;  because  the  subsequent  public  right,  proceeding 
either  on  resignation  to  the  superior,  or  upon  confirmation  by  him, 
being  truly  the  superior's  own  deed,  coula  not  justly  draw  any  pe- 
nal effects  after  it  against  the  vassal ;  Forbes^  Mar.  21. 1 707,  L.  Grants 
(DicT.  p.  6503.).  A. charter  of  Novodamus  by  the  superior  to 
Iiis  vassal  being  an  original  right,  implied  a  confirmation  of  all  prior 
deeds  of  alienation  j  and,  consequently,  hindered  them  from  being 
conjoined  with  those  that  were  granted  by  the  vassal  posterior  to 
the  Novodamus^  so  "as  to  infer  recognition ;  Pr.  Falc.  53.  (King^s 
Advocate  against  Creditors  of  the  Laird  of  Cromarty^  Feb.  23.  1683, 
DiCT.  p.  6467.).  Though  the  whole  ward-fee  should  have  been 
alienated  by  the  vassal  to  be  holden  of  himself,  recognition  was 
not  incurred,  if  the  yearly-feu  duty  payable  by  the  subvassal  was 
equal  to  the  half  of  the  rent  of  the  lands ;  for,  in  that  case,  the  vas- 
sal retained,  not  only  the  dominium  directum  of  the  whole  ward-fee, 
but  the  full  rent  of  the  half  of  it,  St.  B.  2.  T.  11.  §  14.  On  a  like 
ground,  a  right  of  annual-rent,  or  of  wadset,  though  granted  by  the 
vassal  over  all  the  ward  lands,  inferred  not  recognition,  if  the  sum 
secured  by  the  right  fell  within  the  half  of  their  value,  Steu.  Am.  v. 
Recogtiition  ;  Stair ^  July  7.  1681,  Hay^  (Dict.  p.  6500.). 

15.  It  was  not  every  vassal  whose  deeds  of^  alienation  drew  re-: 
.  cognition  after  them*  Fovyfrsty  A  vassal  whose  lands  were  sub- 
ject to  a  right  of  redemption  in  favour  of  another,  could  not  grant 
any  deed  inferring  recognition,  to  the  prejudice  of  that  other;  ex. 
gr.  if  the  wadsetter  of  a  ward-fee  should  have  alienated  the  half 
of  it  before  the  right  became  irredeemable,  though  the  lands  would 
without  doubt  have  recognosced,  in  so  far  as  concerned  his  in- 
terest in  them,  the  alienation  could  not  hurt  the  right  of  rever- 
sion i  which,  by  the  constitution  of  the  wadset,  was  vested  in  the 
debtor.  2£%,  Recognition  was  not  incurred  by  deeds  granted  by 
a  vassal  interdicted,  without  consent  of  his  interdictors ;  because 
they  might  have  been  declared  null  and  ineffectual  to  transfer  pro- 
perty, as  having  been  to  the  great  prejudice  of  the  granter,  and 
because  persons  interdicted,  in  that  as  in  all  other  penal  questions^ 
fell  to  be  considered  in  the  same  light  with  idiots,  or  others  natu- 
rally incapable  of  making  grants,  through  a  defect  of  judgment. 
Sdfy^  Creditors  who  had  used  inhibition  upon  their  grounds  of  debt, 
were  secured  by  1686,  C.  15.  against  the  effect  of  all  deeds  of  alie^ 
nation  granted  by  their  debtor,  after  publishing  that  diligence, 
which  might  otherwise  have  inferred  recognition ;  and  the  lands 
fklliDg  under  recognition  were,  by  that  statute,  declared  to  be  bur- 
dened with  the  debt  on  which  the  prior  inhibition  proceeded. 

16.  No  deed  of  alienation  granted  by  a  vassal  inferred  recogni- 
tion, if  it  was  not  made  in  favour  of  a  stranger ;  and  all  were  deem- 
ed strangers  to  the  vassal  but  those  who  were  alioqui  successurij  i.  e. 
those  who,  if  they  had  survived  the  vassal,  would  have  necessarily 
succeeded  to  him,  though  there  had  been  no  giant  in  their  favour. 
Hence  recognition  was  inferred  by  a  vassal  making  over  his  lands  to 
a  son  of  his  own,  if  he  was  not  the  eldest;  or  to  a  brother,  though 
he  should  have  been,  at  the  date  of  the  grant,  next  in  succession  to 
the  granter ;  because  the  granter  might  have  had  afterwards  issue 
of  his  own  body;  Stair,  July  ^.  161%  Lo.  HaUon,  (Dict.  p.  13384.). 
>ray  a  husband  was,  in  this  question,  adjudged  a  stranger  to  his 
wife  ;  Edg.  Jan.  13.  1725,  Hall,  (Dict.  p.  13395.). 

17.  Recognition, 


TiTLi:  V. 


It  was  not  every 
vassal  whose 
deeds  indoced 
recognition. 


The  alienation 
must  have  been 
to  a  stranger. 


308 


An  Institute  of  the  Law  of  Scoti*and. 


Boor  IL 

This  casualty 
might  have  been 
passed  from  by 
the  superior. 


Marriage. 


Nature  of  thk 
casualty. 


17.  Eecognition,  even  where  it  had  been  actually  incunred, 
might  have  been  passed  from  by  the  superior ;  either,  jftnt^  by  his 
express  consent ;  fox  instance^  if  he  snould  have  expressly  con- 
firmed a  seisin  given  by  his  vassal,  upon  which  recognition  had  al* 
ready  fallen ;   or,  2^%,  by  his  presumed  consent,  ex.  gr.  by  his 

granting  to  the  vassal  a  charter  of  iVwoc^amw,  which  implies  a 
lischarge  of  all  casualties  incurred  by  the  vassal  prior  to  the  char- 
ter ;  vid.  mpr.  §  14.  Thus  also,  a  precept  of  Clare  consttU,  granted 
by  the  superior  to  the  vassal's  heir,  imported  a  passing  from  the 
penal  effects  of  all  deeds  granted  by  the  ancestor  inferring  recog- 
nition. But  a  precept  granted,  not  voluntarily,  but  in  obedience 
to  a  charge  given  to  the  superior  upon  a  retour,  had  not  this  ef- 
fect ;  because  a  superior's  granting  a  precept  in  obedience  to  the 
law,  ought  not  to  deprive  him  of  any  right  competent  to  him  be- 
fore granting  it.  In  general,  every  voluntary  act  of  the  superior^ 
from  which  an  approbation  of  the  vassal's  right  might  be  presu- 
med, was  construed,  to  purge  recognition  already  incurred. 

18.  Marriage,  in  the  feudal  sense  of  the  word,  or  maritagium^  is 
that  casualty  by  which  the  superior  was  entitled  to  a  certain  sum 
of  money,  to  be  paid  by  the  heir  of  his  former  vassal,  who  had 
not  been  married  before  his  ancestor's  death,  at  his  age  of  puberty, 
as  the  avail  or  value  of  his  tocher.  In  some  cases,  the  single  avail 
of  marriage  was  due ;  in  others,  the  doubla  Though  this  casual- 
ty be  no  where  mentioned  in  the  written  feudal  usages,  it  was  re- 
ceived in  Scotland  as  part  of  the  feudal  plan,  as  early  as  the  books 
of  the  Majesty,  L.  2.  C.  48. ;  Q.  Attach.  C.  91.  et  seqq.  Lord  Stair 
affirms,  B.  2.  T.  4.  §  45.,  that  it  was  introduced  as  a  recompence  to 
ward  superiors  for  the  burden  which  lay  upon  them  of  alimenting 
the  heir ;  and  yet  he  acknowledgeth,  that  there  was  no  law  char- 
ging them  with  that  burden  till  1491,  C  25. ;  that  is,  upwards  of 
four  centuries  after  the  time  that  marriage  was  introduced  by  Mal- 
colm into  our  law,  according  to  his  Lordship's  own  opinion,  Und. 
§37. 

19.  This  casualty,  if  we  are  to  rest  on  the  authority  of  Q. 
Attach.  C  93.  §  2.,  took  its  rise  chiefly  from  the  right  which  supe- 
riors were  understood  by  our  old  law  to  have  over  the  person,  as 
well  as  the  estate  of  the  minor  heir ;  in  virtue  whereof,  they 
claimed  the  sole  power  of  giving  him  a  wife,  and  at  last  demandei 
as  their  due,  what  the  heir  might  have  got  by  her  in  name  of  to- 
cher. Anciently,  therefore,  the  heir  was  not  subjected  to  it,  if  he 
was  either  major  when  the  succession  opened  to  him,  or  not  re^ 
quired  by  the.  superior  to  marry,  ibid.  §  1. ;  because,  in  this  last 
case,  he  showed  no  contempt.  But,  by  the  later  practice,  marriage 
was  accounted  a  right  inherent  in  the  feudal  grant,  accruing  to  the 
superior,  in  every  case  where  the  heir  was  not  married  at  the  time 
of  his  ancestor's  death,  whether  major  or  minor,  and  whether  re- 
quired by  the  superior  to  marry  or  not ;  Stair y  Jan.  3. 1677,  Camp- 
ielU  (DicT.  p.  8535.) ;  Dirh  415.,  (the  same  case^  Dict.  p«  8538.). 
This  casualty  fell,  though  the  heir,  when  required  to  marry,  should 
have  accepted  of  the  superior's  choice,  Q.  AtttuA.  C.  93.  ^  1.  in^fin. ; 
but  the  superior's  express  consent  to  the  marriage  was,  by  our  la- 
ter practice,  construed  as  a  renunciation  by  him  of  the  casualty ; 
jDirL  434.  (Sequel  of  the  case^  Campbdi,  Dict.  p.  8539.).  Miynriage 
did  at  no  period  of  time  take  place,  if  the  heir  died  before  puber- 
ty ;  because,  till  then,  he  was  incapable  of  marriage ;  nor  if  he 
married  during  the  life  of  his  ancestor ;  because  while  the  ancestor 
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lived,  the  superior  had  no  right  to  dispose  of  his  heir  in  marriage : 
But  the  casualty  was  not  excluded,  where  circumstances  made  it 
presumable,  that  the  former  vassal  had  fraudulently  precipitated  or 
hurried  on  the  marriage  of  his  heir,  on  purpose  to  cut  off  the  su- 
perior from  his  casualty;  Stair^Feb.  20,  1667, Z/O.  Treasurer j  (Dicr. 
p.  8529.).  If  the  vassd  had  divested  himself  of  the  fee  in  his 
heir's  favour,  and  the  superior  had  received  that  heir  as  his  vas- 
sal, during  the  life  of  the  former  vassal,  this  casualty  could  not 
be  demanded  from  the  new  vassal  after  the  death  of  the  first : 
For  it  was  only  to  the  heir's  marriage  that  the  superior  was  enti- 
ded  ;  and  the  heir,  after  having  been  entered  by  tne  superior,  was 
no  longer  heir,  but  vassal.  In  the  case  of  heirs-portioners,  one 
marriage  only  was  due,  according  to  Stair,  J5.  2.  T.  4.  §  56. ;  be- 
cause heirs-portioners  enjoy  the  estate  as  if  they  were  one  person  ; 
Yet  the  practice  stood  otherwise  not  long  before,  Hop.  Min.  Pr. 
p.  47,  48. 

20.  It  was  not  the  precise  tocher  which  one  got  by  his  wife  that 
fell  to  the  superior  as  the  single  avail  of  marriage,  but  what  his 
estate  might  have  been  reasonably  supposed  to  entitle  him  to,  Stair^ 
June  14.  1673,  Gibson^  (Dict.  p.  8534.) ;   and  in  estimating  this 
estate  for  fixing  the  worth  of  either  of  the  two  avails,  not  the 
ward-lands  only  were  computed,  but  all  the  heir's  other  estate, 
real  and  personal.    At  first,  the  computation  was  made  without  re- 
gard to  the  heir's  debts,  St.  B.  2.  T.  4.  $  46. ;  but  afterwards,  all 
debts  were  deducted,  ibid.  §  47. ;  Durie^  June  ]  9.  1 630,  Somervell 
(DiCT.  p.  8527.).     The  court  of  session,  in  1674,  modified  the 
single  avail  to  three  years'  free  rent,  DirL  202.  (Mowbray^  Dec.  12. 
1674,  DicT.  p.  8535.) ;  and  afterwards  they  brought  it  down  to  two, 
St.  ibid. ;  Fount.  Nov.  7.  1701,  Baird^  (Dict.  p.  8545.).     Stair  was 
of  opinion,  ibid.  §  55.  vers.  But  thiSj  that  the  estimation  of  the 
estate  ought  to  be  made  as  at  the  time  of  the  vassal's  marriage, 
when  he  did  marry ;  and  if  he  did  not,  as  at  the  time  when  he  was 
required  to  marry :  But  it  seems  more  agreeable  to  law,  that  ths 
avail  should  have  been  estimated  according  to  the  value  of  the 
estate  at  that  period  when  the  heir  first  became  pubes^  or  capable 
of  marriage  ;  because  it  was  then  that  the  casualty  fell  due.    Craig, 
Lib.  1.  Dieg.  21.  §  28.,  is  of  opinion,  that  the  superior  was,  in  strict 
law,  entitled  to  almost  the  whole  ward-lands,  as  the  value  of  the 
marriage,  where  the  heir  was  a  female ;  because  the  tocher  which 
a  man  gets  by  marrying  an  heiress  is  her  whole  estate :   But  this 
reason  is  inconclusive :  for  by  the  casualty  of  marri^e  was  under- 
stood the  tocher  which  the  heir,  whether  male  or  lemale,  might 
have  reasonably  expected  by  the  marriage ;  and  in  the  case  of  an 
heiress,  nothing  can  be  considered  as  tocher,  but  the  sum  which 
she  had  reason,  from  her  fortune,  or  other  circumstances,  to  hope 
for  by  a  husband. 

21.  It  is  probable,  from  the  name,  that  the  double  avail  was  esti** 
mated  originally  at  two  single  avails ;  but  Craig  afiirms,  that  it  was 
reduced,  out  of  favour  to  the  vassal,  to  little  more  than  a  heavy 
single  avail.  Lib.  1.  Dieg.  21.  §  24.  And  as,  by  the  later  practice, 
the  single  avail  was  estimated  at  two  years'  free  rent,  it  is  probable 
that  the  double,  if  the  quantum  of  it  had  been  lately  brought  into 
dispute,  would  not  have  exceeded  three.  The  double  avail  was  not 
due,  except  in  the  precise  case  where  the  superior,  having  ofiered 
to  the  heir  a  wife  without  disparagement,  the  heir,  not  contented 
^mth  refusing  the  match  offered,  intermarried  with  another  woman 
without  the  superior's  consent,  Q.  Attach.  C  91.  §  2.    To  entitle  the 
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saperior  to  this  heavy  avaU,  he  must  have  required  the  vassal,  un- 
der form  of  instrument,  to  treat  with  him  in  some  unsuspected 
place,  upon  the  marriage  offered ;  Durie^  Jvly  3.  &f  1 L  1622,  French^ 
(DicT.  p.  2179,  and  8524.^*  If  the  heir  refused  at  that  interview 
to  name  a  day  for  celebratmg  the  marriage,  the  superior  did  it  for 
him ;  and  upon  the  day  appointed,  brou^t  jthe  lady  to  church, 
-who  must  have  openly  declared  her  willingness  to  aco^  of  the 
heir  for  her  husband.  As  it  can  hardly  be  figured,  that  a  woman 
of  character  would  have  stooped  so  low  in  favour  of  a  msn  who 
had  declined  making  addresses  to  her,  it  cannot  be  matter  of  won- 
der, that  no  instance  occurred  since  the  institution  of  the  College 
^f  Justice^  in  which  the  double  avail  of  marriage  was  a4)udged 
against  an  heir,  St  B.  2.  71  4.  §  47. 

22.  Where  a  vassal  held  different  warcUfees  of  differeirt  supericm 
the  marriage  was  due  only  to  one  of  them ;  because  the  heir  could 
be  married  but  once,  and  so  could  ^et  but  one  tocher.  The  eldest 
superior  was,  in  this  case,  preferred  to  the  casualty :  And  he  was 
deemed  the  eldest  from  whom  the  vassdi's  ancestors  in  blood  bad 
received  the  first  grant  by  the  tenure  of  ward,  Q.  Attach.  C.  91 ; 
for  since  he  alone  was  entitled  to  that  casualty  at  the  time  of  the 
original  grant  made  by  him  or  his  authw  to  the  vassaFs  flincestor, 
he  €ould  not  be  deprived  of  it  by  any  posterior  fact  of  tibe  vassal 
purchasing  ward*lands  from  another.  But  where,  one  of  the  ward* 
lees  was  holden  immediately  of  the  crown,  the  King,  because  he  is 
the  fountain  of  all  fi^sdal  grants,  was  accounted  the  eldest  superior, 
though  the  right  granted  by  the  crown  to  the  ancestor  of  the  Yta* 
sal  \mose  marriage  feU  had  been  porterior  in  date  to  the  erants  of 
the  vassal's  other  lands  holden  cum  mantagio^  Though  we  sove- 
reign,  as  eldest  superior,  excluded  all  others  from  this  casualty ;  yet 
where  he  changed  the  holding  of  any  of  his  immediate  vassals  mm 
ward  to  feu,  he  was  no  longer  their  ward  superior,  and  conse* 
quently  he  could  be  no  longer  entitled  to  the  marriages  of  the  vas^ 
sals  whose  holdings  he  had  thus  changed ;  and  when  this  happen* 
ed,  the  case  of  these  vassals  became  harder  than  before  the  change 
of  their  holdings,  as  the  King  is  justly  accounted  the  gentlest  su^ 
perior.  To  obviate  thi«  inconvemency  it  waa  enacted,  1661,  C  58«^ 
that  every  vassal  holding  ward,  or  feu  cum  maritiigioi  of  the  King  or 
Prince,  who  should  get  his  holding  ^changed  from  ward^  sbould  be 
exempted  from  the  marriage  that  migjoit  be  ckumed  from  hite  by 
other  superiors,  in  the  same  manner  as  if  the  kmds  had  still  conti* 
nued  to  be  holden  ward  of  the  crown. 

23«  This  casualty  was  not  due  in  any  other  tenure  but  ward- 
holding,  unless  the  clause  cum  markagio  was  in  the  tassal'a  diar- 
ter,  which,  in  feu*charters,  was  not  uncommon^  It  was  in  all  cases 
debitum  fundi ;  fer  it  arose,  either  from  the  nature  of  the  grant, 
if  it  was  a  ward-holding,  or*  from  the  express  worda  of  the  incvesti- 
ture,  if  the  holding  was  feu  or  blanch ;  Siatr^  Dec»  1 7#  1673,  Hoi- 
daney  (Dict.  p.  1064&).  But  though,  in  fixing  the  amount  of  it, 
the  value  of  the  vassaTs  whole  estate  was  considered,  by  whatever 
tenure  it  might  be  holdeti,  it  was  a  real  burden  only  upon  the 
ward-lands :  The  heir  was  not  liable  lor  it,  i^  instead  of  entering 
to  these  lands,  he  abandoned  them  to  the  superior,  Strnts  Jan.  H 
1681,  Zf.  Dufif  (DicT.  p.  4175.);  for  no  heir  ou^t  to  be  conpdl* 
ed  to  make  up  titles  to  an  estate  by  which  he  necessarily  subjects 
himself  to  burdens  whidi  exceed  the  fuU  value  of  it 

24.  By  the  late  British  statute,  2GP  Oea.  IL  c.  50.,  the  tenure  of 
all  lands  in  Scotland  by  ward-holding,  whether  simple  or  teaced, 
and  the  casualties  of  ward,  marriage,  and  recognition,  consequent 
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upon  that  tenure,  are  utterly  abolished.  The  tenure  of  the  lands 
holden  ward  of  the  crown  is,  by  that  act,  turned  into  blanch-hold- 
ing,  for  the  payment  of  one  penny  Scots  yearly,  9%  petatur  tanium ; 
and  the  tenure  of  those  that  are  nolden  of  subject-superiors,  into 
feu-holding,  for  the  payment  of  a  determinate  yearly  rent  in  nio^ 
ney,  cattle,  or  grain,  in  place  of  the  said  casualties,  and  of  all  ser- 
vices. The  court  of  session  is,  by  the  act,  anthorised  to  consider 
the  difference  in  value  to  the  vassals,  arising  from  the  change  of 
their  holdings  from  ward  to  feu,  and  what  constant  yearly  rent  may 
be  a  just  recompence  to  the  superior  for  that  difference,  and  make 
an  act  of  sederunt  upon  it,  according  to  which  parties  are  to  settle 
the  quota  of  the  feo-auties ;  and  in  case  of  difference,  i^e  court  is  to 
determine :  And  whatever  they  shall  so  modify,  is  to  be  the  yearly 
feu-duty  payable  for  such  lands,  in  the  same  manner  as  if  feu-char- 
ters had  been  granted  of  that  date  by  the  superiors  to  their  respect 
tive  vassals,  on  the.  resignation  thereof  into  their  hands.  Till  such 
modification  shall  be  made,  the  vassal  is  to  incur  no  irritancy  for 
the  not  payment  of  the  feu-duty,  and  these  modifications  are  to  be 
inserted  as  the  fea-dut)r,  in  the  future  renovation  of  the  infeflt- 
metits  by  the  vassals  ana  their  heirs.  In  consequence  of  the  above- 
mentioned  powers,  the  session,  by  an  act  of  sederunt,  Feb.  S.  1749, 
established  the  following  mles :  In  lands  that  me  holden  simple 
ward  of  a  subject,  one  per  cent  of  the  constant  yearly  rent  is  to  be 
paid  as  a  yeany  feu-duty  on  account  of  the  marriage,  and  one  pef 
cent,  as  the  value  of  the  other  casualties  incident  to  ward-holdings ; 
but  where  the  vassal  holds  other  lands  ward  of  the  croWn^  he  is  not 
liable  to  hi(^  subject-superior  in  any  feu-duty  on  account  of  the 
marriage.  In  lands  holden  taited-ward  of  a  suljject,  two  per  cent. 
of  the  sufn  taited  by  the  charter  of  the  lands  is  to  be  paid  yearly 
as  the  valoe  of  all  the  casualties,  whether  the  vassal  holds  other 
lands  ward  of  the  crown  or  not  A  doubt  having  arisen^  Whether 
the  prindpality-lands,  t.  e.  the  lands  holden  ward  of  the  Prince  of 
Scotland,  ivere  included  under  this  statute  ?  and  in  what  manner 
the  vassals  of  the  Prince  were  to  be  entered  ?  an  act  was  passed, 
25"*  Oeo4  IL  c.  20.,  ^vins  to  the  King  the  same  powers  which  had 
been  formerly  exercised  by  the  Kings  of  Scotland  over  the  princir 
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his  pleasure,  that  all  lands,  which  were  formerly  holden  ward 
of  the  Prince,  should  for  the  future  be  holden  blanch. 

25.  The  only  casualty,  or  rather  forfeiture,  proper  to  feu-holdings, 
is  the  vassal's  loss  of  his  feu-grant,  by  his  failing  to  pay  the  feu- 
duty  fer  two  years  together.  Because  this  casualty  may  fall  in 
consequence  either  of  a  legal  or  conventional  irritancy }  the  nature 
and  effects  of  an  irritant  clause  may  be  shortly  explained.  A 
clause  irritant  is  that  which  expresseis  a  condition  or  event,  on  the 
existence  of  which  the  charter,  contract,  or  other  deed,  to  which  it 
is  annexed,  is  voided.  No  irritancy,  whether  legal  or  conven- 
tional, if  it  be  properly  penal  as  to  him  gainst  whom  it  is  pointed, 
has  any  operation  till  a  decree  of  the  session  shall  have  declared  it 
to  be  incurred,  infr.  T.  8.  §  14«  But  where  it  is  not  penal,  it  has 
full  force  as  a  condition  or  provision  affecting  the  right  or  contract, 
without  the  necessity  of  any  previous  judicial  sentence.  Hence, 
irritancies  are  most  strictly  observed  against  the  grantee  in  gratui- 
tous defedd ;  for  as  that  sort  proceeds  from  the  mere  liber^ity  of 
the  granter,  who  had  full  power  over  the  subject  to  dispose  of  it  to 
whom  he  pleased,  the  grantee,  who  paid  no  valuable  consideration 
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for  the  grant)  truly  suffers  nothing  though  it  be  irritated  or  annulled* 
On  this  ground,  where  creditors^djudgers  had  gratuitously  restricted 
the  sums  due  to  them,  and  prorogated  the  legal  reversion  of  their 
adjudications  for  four  years,  under  an  irritancy,  that  if  the  restrict- 
ed sums  were  not  paid  within  that  time,  the  restriction  and  proro- 
gation should  be  null,  no  action  was  adjudged  necessary  for  decla- 
ring that  the  irritancy  took  place  upon  the  failure  of  payment  to 
the  creditors-adjudgers ;  that  clause  having  been  truly  beneficial, 
not  penal  to  the  debtor;  Br»  17.  (Dundas,  Dec.  14.  1714,  Dict. 
p.  7269.).  ^ 

26.  No  irritancy,  or  other  penalty,  lay,  from  the  nature  of  the 
grant,  against  vassals  in  a  feu-holding  for  not  making  regular  pay- 
ment of  their  yearly  Reddendo :  But  by  1597,  C.  246.,  all  vassals  by 
feu-farm,  failing  to  pay  their  feu-duty  for  two  years,  haill  and  to- 
gether, are  declared  to  lose  their  right,  rn  the  same  manner  as  if  an 
irritant  clause  had  been  specially  engrossed  in  their  charter.  The 
act  refers  to  the  Koman  law,  which  irritated  the  right  of  an  em- 
phyteutay  if  he  ran  in  arrear  of  his  canon  emphytetUicus^  or  yearly 
duty,  for  three  years,  L.  %  C.  De  jure  emph. ;  or  two,  if  the  right 
was  derived  from  the  church,  Nov.  120.  C.  8.  This  casualty  was 
styled  in  our  old  language  the  tinsel  of  the  fett^riglU^  (from  tyne  to 
lose) ;  and  as  it  is.  in  every  case  penal  upon  the  vassal,  whether  it 
arise  merely  from  the  legal  irritancy,  or  also  from  a  conventional, 
the  superior  must  in  either  case  obtain  a  decree  declaring  the  tin- 
sel of  the  vassaPs  right  before  the  forfeiture  can  fall. 

27.  But  though  the  aforesaid  act  gives,  h^  the  letter  of  it)  the 
same  force  to  a  legal  irritancy  as  to  a  conventional  one^  the  follow- 
ing distinction  has  been  observed  by  the  Court  of  session.  Where 
no  irritant  clause  as  inserted  in  the  feu-charter,  the  vassal  is  allow- 
ed to  purge  the  legal  irritancy  at  the  bar,  before  sentence ;  f.  e.  he 
is  allowed  to  prevent  his  forfeiture,  by  making  payment  at  any  time 
during  the  dependence  of  the  action  of  declarator,  before  judgment 
pronounced  in  it  *.  But  where  the  legal  irritancy  is  fortified  by  .a 
conventional,  the  vassal  cannot,  or  at  least  by  tbe  old  practice  could 
not,  purge,  without  his  being  able  to  assign  a  reasonable  cause  why 
payment  was  not  regularly  made;  Stair^  Feb.  13.  1666,  Wedder- 
bum^^ ;  or  unless  an  obscurity  appeared  in  the  .words  of  the  irritant 
clause ;  Stair,  Feb.  1«.  1^80,  E.  Mar  ^^  Where  the  irritaat  clause 
was  conceived  in  these  words,  That  thejeurright  should  fall  if  two 
years'  duty  happened  to  run  into  a  thirdj  which  was  loqg  the  usual 
style,  the  irritancy  was  not  incurred  by  our  older  practice  till  the 
whole  of  the  third  year's  duty  was  due ;  Stair,  June  19.  1678,  Smith, 
(Dict.  p.  7185.).  But  that  expression  is  now  understood  to  infer 
an  irritancy  when  two  years'  feu-duty  is  fully  in  arrear,  and  the 
third  year's  duty  has  begun  to  run  ;  more  agreeably,  not  only  to  the 
statutory  irritancy,  but  the  conception  of  the  clause  t- 

28.  Till 

*  Where  a  decree* of  declarator  of  irritancy  had  been  extracted,  the  vassal  was  not 
permitted  to  get  it  recalled,  on  payment  of  the  arrears,  in  a  reduction;  Fac.  ColLJidyS, 
1792,  Ballenden,  Dict.  p.  7252. 

f  A  superior  cannot  pursue  both  for  payment  of  i)ygone  feu^dnties,  and  for  tinsel 
ob  non  soluitm  canonem,  but  must  be  content  with  seeking  the  one  remedy  or  the  other ; 
Kilk.  No.  7.  voce  Supaaioa  and  Vassal,  Macvkar^  Dict.  p.  15095. 

^^  This  case  seems  to  be  omitted  in  Mar.  Dict. 

^7  Stair's  report  seems  to  be  omitted  in  Mon  Djct.,  but  another  from  Fount.  MS. 
is  there  given,  p.  7184. 
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28.  Till  of  late^  two  conditions  were  frequently  adjected  to  char- 
ters granted  in  feu-farm,  viz.  That  the  vassal  should  be  liable  in  the 
casudty  of  marriage ;  and,  That  it  should  not  be  lawful  to  him  to 
alienate  his  lands  without  the  superior's  consent ;  and  these  clauses 
were  effectual.  But  by  the  before^mentioned  act,  20.  Geo.  IL 
C.  50.,  they  are  declarea  to  be  of  no  force,  even  where  they  had 
been  inserted  in  grants  prior  to  the  statute ;  and  the  court  of  ses- 
sion are  directed  to  modify  an  additional  feu*duty,  as  a  recompence 
to  the  superior  for  the  loss  of  those  special  rights,  if  the  parties 
themselves  cannot  agree  upon  the  sum.  In  consequence  oi  these 
powers,  the  session,  by  an  act  of  sederunt,  March  10.  1756,  de- 
dared,  Thait  a  feu-duty  equal  to  a  fourth  of  one  per  cent  of  the 
valued  rent  of  the  lands  subjected  to  the  clause,  prohibiting  aliena- 
tions without  the  superior's  consent,  where  the  lands  were  valued, 
or  if  the  lands  were  not  valued,  then  a  feu-duty  equal  to  a  sixth 
part  of  one  per  cent,  of  the  real  rent,  should  be  deemed  a  recom- 
pence to  the  subject-superior  for  the  discharge  of  such  prohibitory 
clause.  As  there  is  no  prohibition  against  that  clause  which  was 
always  inserted  in  the  Roman  emphyteum^  That  the  lord  of  the 
ground  should  have  the  first  offer  of  the  lands  where  the  vassal  in- 
tended a  sale,  it  would  seem  that  such  clause  continues  effectual, 
notwithstanding  the  statute,  as  it  is  quite  different  from  a  clause 
de  non  alienando ;  and  so  oi^ht  to  have  the  same  force  when  ad- 
jected to  feu-charters,  as  it  had  when  adjected  to  the  emphyteuti- 
cal  grants  of  the  Roman  law.  Yet  by  our  feudal  rules  a  clause 
declaring  any  sale  of  the  lands  that  snail  be  made  by  the  feuar, 
%vithout  offering  them  first  to  the  superior,  to  be  null,  is  not  of 
itself  sufficient  to  invalidate  the  sale,  unless  there  be  also  a  clause 
irritating  the  feuar's  right  in  that  event,  Fac.  Coll.  ii,  4.  [Stirling^ 
DicT.  p.  2342.) ;  the  reason  of  which  is  fully  explained  j  infr.  B.  8. 
T.  8.  f29•*^^     .  .         .        ' 

29.  The  casualties  which  arise  firom  the  general  nature  of  feudal 
rights  as  modelled  by  our  customs,  and  which  therefore  have  place 
in  every  holding,  are  nonentry,  relief,  disclamation,  purpresture, 
and  liferent-escheat  Nonentry  is  that  casualty  which  arises  to  the 
superior  out  of  the  rents  of  the  feudal  subject,  through  the  heir's 
neglecting  to  get  the  investiture  renewed  after  the  death  of  his 
ancestor.  By  the  most  ancient  feudal  law,  when  the  vassal  held 
his  grant  only  for  life,  his  heir  had  no  right  to  demand  a  renewal 

VOL.  I.  4  k  of 

^  See  Preston  against  Dundonald^s  Creditors,  March  5.  IHOBf  DicT.  App.  I.  voce 
Personal  and  ReaLi  No.  2. 


^^  The  necessity  of  a  dause  of  irritancy  has  already  been  called  in  question  ;  supr. 
jfl  8.  §.  13.  not.  ^'^.  And  as  to  the  reference  made  in  the  text  to  B.  3.  71  8.  §  29.  it 
seems  sufficiently  met  by  the  following  observations  of  Mr  Bell :  ^  There  is  a  distinc- 
*^  lion  to  be  taken  between  this  feudal  contract  of  superior  and  vassal,  and  the  prohi- 
■«  bitions  of  an  entail.  In  the  former  case,  the  vassal's  right  cannot  be  maintained  with- 
^  out  continually  recurring  to  the  contract  with  the  superior,  and  the  obligations  incum- 
<<  bent  on  him  by  the  contract  are  conditional :— -In  the  latter,  there  is  no  contract 
«<  afibrding  an  immediate  and  direct  remedy,  but  a  perfect  fee  is  bestowed  on  the  heirs 
<<   of  entail,  which  will  be  effectual,  if  not  irritated  and  resolved-,"  1.  BelFs  Comm.  27. 

The  case  of /mng,  6th  March  1767,  Fac.  Coll.  Dicr.  p.  2343.  (which  in  the  former 
edition  was  cited  by  mistake  in  place  of  Stirling^  DiCT.  p.  2842.,  as  corresponding  to 
the  reference,  Fac.  Coll.  ii.  4.)  does  not  touch  the  question,  whether  a  clause  of  irritancy 
be  or  be  not  necessary :  but  it  is  a  direct  authority  in  support  of  the  doctrine  in  ihe  text, 
— that  a  clause  of  pre-emption  is  effectual  notwiUistanding  the  statute.  That  doctrine 
is  also  maintained  by  Bell^  1.  Comm.  29.;  and  though  at  one  time  thrown  into  doubt 
by  Fac.  Coll.  2d  Dec.  1800,  Farquharson  v.  Keay^  DicT.  App.  v.  Clause,  No.  3.,  this 
decision,  since  the  opinions  delivered  in  Sir  JR.  Prestoris  case,  seems  now  in  its  turn  to 
have  become  questionable. 
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of  the  investiture  upon  the  ancestor's  death ;  for  the  feudal  right 
ended  with  the  life  of  the  grantee,  on  whose  decease  the  lands  re- 
turned to  the  superior.  After  feus  became  hereditary,  the  inveati- 
ture  of  the  right  was,  by  the  first  feudal  usages,  to  be  renewed 
upon  every  change,  either  of  the  superioor  or  vassal.  Upou  a  change 
oi  the  superior,  eitiier  by  his  death,  or  by  granting  over  his  right 
of  superiority  to  another,  the  vassal  was  obliged  to  apply  to  his 
new  superior  for  a  renovation  of  the  investiture  ;  ana  upon  the 
vassal's  death,  it  behoved  his  heir  to  apply  to  have  the  investiture 
renewed  in  his  own  name ;  and  if  the  vassal,  or  vassal's  heir,  ne- 
glected this,i  he  forfeited  the  fee  ;  L.  2.  Feud.  T.  24»  p*.  As  fi>r  the 
usage  of  Scotland,  it  has  at  no  time  required  the  renewing  of  the 
investiture  on  the  superior's  death;  ana  when  the  vassal  died,  the 
superior,  who  is  the  dominus  directta^  and  whom  nothing  excluded 
from  the  lands  but  the  grant  he  had  made  to  the  vassal,  mi^t,  by 
our  ancient  custom,  resume  the  possession  of  them  without  any  form 
of  law,  in  virtue  of  his  own  radical  right,  till  the  vassal's  heir  should 
be  served  by  an  inquest,  and  demand  to  be  received  by  the  sur 
perior ;  St.  Rob.  III.  C.  19.  §  1,2,  C.  3&  But  as  the  heir  has  been 
now  of  a  long  time  indulged  in  the  possession,  even  before  his  en- 
try, the  superior's  right  is  conseqifently  turned  into  a  daim,  which 
must  be  made  effectual  by  an  action  for  declaring  that  the  lands 
have  fallen  in  nonentry*  llii$,  casualty  was  introduced,  that  the 
superior,  while  he  was  without  a  vassal,  might  be  enabled  by  the 
fruits  of  the  feu  to  provide  himself  with  a  person  fit  for  his  service. 
But  because  the  forfeiture  of  the  heir  to  perpetuity,  imposed  by 
the  written  feudal  usages,  appeared  too  severe  a  penalty  on  the 
heir  to  compensate  for  the  superior's  temporary  loss,  the  heir,  by 
our  customs,  forfeits  the  rent  no  longer  than  while  the  fee  is  void, 
i.  e.  without  a  vassal ;  so  that  as  soon  as  he  becomes  by  his  entry 
capable  of  serving  the  superior,  he  returns  to  the  full  enjoyment 
of^his  fee. 

3p.  While  the  tenure  by  ward  subsisted,  the  lands  truly  fell  in 
nonentry  as  often  as  the  heir  happened  to  be  minor,  because  an 
heir  in  ward-lands  could  not  ejater  during  his  minority;  but  this 
necessary  casualty  got  the  special,  na^e  of  ward.  What  falls  un- 
der the  proper  appellation  of  nonentryj  arises  front  the  voluntary 
neglect  of  the  heir,  who  is  in  a  capacity  to  enter,  yet  declines  to 
enter.  The  superior  is  entitled  to  this  casualty  in  everj  c^se  where 
the  vassal  last  infefl  is  dead,  or  has  resigned,  and  the  neir  or  re^* 
natary  not  yet  entered.  Hence  lands  continue  in  nonentry.  thouSi 
the  superior  shotild  grant  a  precept  for  infefling;  the  heir,  till  seism 
be  taken  upon  it ;  or  though  he  should  accept  of  a  resignation  from 
his  vassal  m  &vour  of  a  third  party,  till  seisin  be  taken  by  the  re- 
signatary,  St.  B.  3.  T.  2.  §  12. ;  for  one  cannot  be  said  to  be  enter- 
ed to  lands,  till  he  be  infeft  by  the  superior.  Nay,  though  seisin 
be  actually  taken  by  the  heir  or  resignatary,  yet  if  his  retour  on 
which  the  seisin  proceeded  be  set  aside  upon  any  nullity,  the 
lands  become  again  void,  and  of  course  fall  m  nonentry  from  the 
date  of  the  decree  of  reduction ;  for  a  retour  declared  null,  ia  equal 
to  none,  Duricy  July  12.  1625,  Lord  Cathcart  ^^ ;  JRnd.  Feb.  2a  1628, 
E.  Nithsdale^  (Dict.  p.  5192.),  The  rents  forfeited  by  noaentry 
are  computed  in  the  most  favourable  way  for  the  heir,  in  the  period 
from  the  death  of  his  ancestor  till  he  himself  be  cited  by  the  supe- 

nor 


^^  This  case  seems  to  be  omitted  in  Mor.  Dict. 
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rior  in  an  action  of  general  declarator  of  nonentry ;  for  till  then 
the  superior  must  be  contented  with  the  retoured  duties  of  the 
lands.  For  this  reason^  before  proceeding  farther,  the  nature  of 
retoured  duties  must  be  explained. 

31.  It  was  necessary  that  the  lands  in  Scotland  should  be  valued, 
both  for  adjusting  the  proportion  of  the  public  subsidies  at  which 
every  individual  landholder  in  the  kingdom  was  to  be  rated,  and 
for  ascertaining  the  quantum  of  the  nonentry  and  relief  duties  pay- 
able to  superiors*  Alexander  III.  who,  about  the  .year  1280,  had 
occasion  for  an  extraordinary  subsidy,  towards  the  payment  of  his 
daughter's  tocher,  who  was  then  to  be  married  to  Eric  King  of 
Norway,  is  the  first  who  now  appears  to  have  settled  a  general 
census  or  valuation  of  our  land3*'%  In  the  parliament  1326^  an  in- 
denture passed  between  Robert  L  and  his  freeholders,  (an  extract 
of  which,^  from  the  records  of  the  parliament  1327,  is  preserved  in 
the  Advocates'  library),  whereby,  upon  a  recital.  That  the  crown 
revenue  was  muph  lessened  by  the  late  wars  with  England,  the 
freeholders  grant  ic^. to  the  King  the  tenth  part  of  their  rents  ac- 
cording to  the  ol«^  Extent,  as  it  was  fixed  by  Alexander  UL^  with 
this  provisk>n,  That  in  lands  which  had  sunk  in  their  rents  by  the 
devastation,  of  the  late  war,,  the  proprietors  were  to  be  allowed  such 
an  abatement  of  the  subsidy  as  i^iould  be  settled  by  an  inquest 
Tl^is  br<^ught  on  a  revaluation  of  the  particular  lands  that  the  pro* 
prietors  pie^ended  ha^  sufiered  by  the  war,  by  which  it  might  o^, 
pear  tWt  tlfkey  were  truly  entitled  to  an  abatement ;  and  the  Value; 
of  these  l^Jids,^  as  thus  reduced  by  the  inquest,,  was  .calkd/^j^  t^ew 
extenfy  La  coatradistinctipn*  to  that  of  Alexander  IIL 

3%  That  those  valuations  might  be  of  more  certain  and  perpe-^ 
tual  use,  a. custom  soon  crept  in^that  tlie  inquest  on  the  seryic^. of 
heirs  were  required,  by  the  brief  directe4*to  thqpa.from  the  chan-* 
eery,  to  engross  iu  the  retour  t)ie  valuation  of  .the  lands  in  which 
the  heir's  ancestor  died  seised.  In  the  lands  where  no  revaluation 
was  demanded  on  accoiint.  of  the  sinking  of  the  rent  in  the  reign 
of  RQbert  L,  no  Oliver  valuation  oould  be  inserted  in  the  retour, 
than  the  old  on^  of  Ale:^ander  IIL ;  but  in  the  retour  of  lands 
which  had  been  revalued,  both  the  old  extent,  quantum  valuerunt 
tanpore  padsj  and  the  new,  quantum  nunc  valentj  were  inserted ;  and 
it  is  obvious,  thajt  frotQ  (his  period,  tp  the  establishing  of  some  pos- 
terior geB9?£d  valuation  \of  lands,  the  new  extent  mig^t  be  lower, 
(and  indeed  was  so  in  most  retours],  but  could  never  be  higher  than 
the  old.  The  author  of  Hi4-  Law^Trcocts  f,  from  whom  this  short 
abatract  of  the  history  of  extents  is  borrowed,  cQujectures,  tliat 
the  two  extents  con^i^ujed  ,  on  this  footing,  till  a  new  valuation  of 
our  lands  wa^  settled  in  1424,  on  occasion  of  a  subsidy  to  be  rais* 

•  Lord'Hailes  (Annah^toh  1.  p.  202.  Svo.  edit*  Edin.  1797,)  poinU  out  evidence 
of-  a  valua|](Hi  prior  io  the  reign  of  Alexander  III.  In  the  cbartulary  of  Aberdeei^ 
(101.)  this  entry  is  found :  ^*  Rentale  Regis  Alexandri  Ti?r/tf  vicecomitat*  de  Aberdene 
'^  et  de  Banff -»'^  and  it  contains^  among  other  articles}  die  following :  **  De  Thanftgio 
*<  de  Nathdole,  secundum  antiquam  extentam^  xlix.  lib.  et  xvi.  denar."  It  is  obvioust, 
that  the  terms  Old  Extent  could  not^  with  any  propriety^  be  applied  to  a  census  taken 
in  the  course  of  the  same  reign. 

t  Tract  IV.  Old  and  Nbw  Extent, 

'^^  For  much  valuable  information  on  the  history  of  extents,  and  many  suggestions 
in  modification  and  correction  of  the  shovt  abstract  adopted  in  the  text  on  the  autho- 
rity, of  I^ord  Karnes;  Vid.  Cranston^  \6ih  May  18 18^  Fac.  Coll.  See  also  Wight ^ 
p.  160.,  et  seijq. ;  Bell  (Election  Lavi)^  p.  154.,  ^  seqq. ;  where  the  subject,  as  con- 
nected with  the  inrolment  and  qualifications  of  fireeholders,  b  very  amply  discussed. 
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ed  for  the  payment  to  England  of  the  costage,  as  it  was  called,  of 
James  L,  u  e.  of  the  cost  due  to  England  for  his  subsistence  and 
education  ;  Black  Acts^  1424,  C.  10,  11.  But  as  in  many  retours 
prior  to  that  time,  several  of  which  lie  in  the  charter-chest  of  the 
family  of  Keir,  the  new  extent  is  higher  than  the  old,  a  general 
valuation  must  have  been  established  in  the  interval  between  the 
reigns  of  Robert  I.  and  James  L  And  no  time  appears  more  like- 
ly for  this  than  the  year  1365  or  1366,  when  a  tax  was  to  be  im- 
posed for  the  ransom  of  David  XL,  long  after  the  lands  that  were 
revalued  in  consequence  of  King  Robert's  indenture  had,  under 
the  sunshine  of  his  long  and  peaceable  reign,  fully  recovered,  and 
several  of  them  far  exceeded  their  first  value. 

S3.  Though  the  extent  taken  in  1424  was  considerably  higher 
than  the  old,  yet  from  the  improvement  of  our  country  by  agri- 
culture, and  a  well-ordered  police,  it  soon  became  too  low  a  stan- 
dard for  the  casualties  of  superiority ;  especially  considering^  that 
by  the  gradual  heightening  of  the  nominal  value  of  our  coin  about 
that  time,  superiors,  though  they  got  the  sameiio  *minal  value  ibr 
their  casualties  as  formerly,  truly  lost,  upon  ev^  such  rise,  part 
of  the  weight  in  silver  which  they  were  originally  entitled  to.  It 
was  theretore  enacted,  by  1474,  C  56.,  (but  without  setting  on  foot 
any  new  general  valuation),  that  retours  should  specify  both  the 
old  extent,  and  the  precise  avail  that  the  lands  contained  in  the 
retour  were  worth  at  the  time  of  the  inquest's  serving  the  heir  ^  and 
this  last  has  been  ever  since  called  the  new  extent,  or  the  nunc 
vcdent.  For  some  time  after  passing  this  act,  a  proof  by  wit- 
rnesses  was  brought  before  the  inquest,  at  the  service  of  every  hen*, 
to  fix  the  present  rent  of  the  lands  to  which  he  was  to  be  served. 
But  inquests  did  not  long  continue  a  practice,  so  troublesome  in 
itself,  and  so  unfavourable  to  landholders,  ks  stretching  the  va- 
lue of  their  lands  to  the  utmost  height  upon  every  new  service. 
When,  therefore,  lands  had  been  once  retoured  in  pursuance  of 
this  statute,  the  inquest  fell  gradually  into  the  custom  of  insert- 
ing in  all  subsequent  retours  thereof,  as  the  nunc  volenti  or  new 
extent,  the  precise  sum  to  which  it  was  fixed  by  the  former  retour. 
And  where  there  had  been  no  former  retour  specifying  the  new 
extent,  Skene  informs  us,  voce  Extent^  that  it  was,  by  an  almost 
general  rule,  fixed  to  the  quadruple  of  the  old ;  for  which  reason 
it  was  usually  called  the  fourth  matl;  Hist.  Law-Traets^y.  %  p.  217. 
et  seq'q. 

34.  Even  after  passing  the  act  1474,  the  old  extent  ^tablished 
by  Alexander  HI.  long  continued  the  rule  for  proportiotaihg  the 
subsidies  chargeable  upon  private  landholders,  as  appears  by  a  tax 
imposed  by  parliament  in  1633,  which  was  levied  by  that  standard 
But  the  old  extent  settled  by  Alexander  could  not  be  of  universal 
use  in  subdividing  the  subsidies  upon  all  the  lands  of  Scotland.  It 
could  not  be  applied  to  those  that  were  enjoyed  either  by  the 
church  or  by  boroughs  ;  for  as  churches  and  boroughs  die  not,  their 
lands  cannot  pass  by  retour ;  so  that  their  proportions  of  the  sub- 
sidies were  fixed  by  other  rules.  The  church  was,  as  far  as  we 
can  trace  its  history  upwards,  subjected  to  the  equal  half  of  all  our 
subsidies  ;  the  burden  of  which  half  was  subdivided  among  the  se- 
veral church-beneficiaries,  according  to  the  value  of  the  several  be- 
nefices, as  they  stood  settled  by  Bagimont's  roll,  many  copies 

-whereof  are  yet  extant :  And  to  that  proportion  of  subsidies  church- 
lands 
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lands  continued  to  be  subjected  even  after  the  Reformation,  J  597,  Titli&  V. 
C  277. ;  Act  convention  1665.  The  estate  of  boroughs  paid  a  sixth  ^^-^"V*"^-^ 
part  of  every  taxation  for  their  burgage-lands  and  their  trade ; 
which  sixth  was  at  first  proportioned  among  the  several  boroughs 
by  express  enactments  in  the  statutes  imposing  the  taxations,  but 
now  by  the  boroughs  themselves,  who  are  authorised  to  alter  these 
proportions  from  time  to  time  in  their  annual  conventions,  accord- 
ing to  the  flourishing  or  declining  state  of  the  particular  boroughs, 
1702,  C.  6.  Neither  could  the  old  extent  he  the  rule  in  the  King's 
property  lands ;  for  these  were  originally  subjected  to  no  public 
taxation.  The  first  tax  with  which  they  were  charged  was  imposed 
by  1597,  C.  277.,  by  which  act  therefore  special  rules  are  prescrib- 
ed, according  to  which  the  stewards  and  bailies  of  the  King's  lands 
were  to  conduct  themselves  in  retouring  them. 

35.  It  appears,  by  several  acts  passed  during  the  Usurpation,    Valued  rent. 
1640,  C.  34. ;  1645,  C.  6.  j  Aug.  1649,  C.  21.,  that  in  the  levying 

of  public  taxes  at  that  time,  the  rule  of  the  old  extent  was  laid 
aside  as  unequal ;  in  place  of  which,  new  valuations  were  substituted, 
that  were  made,  or  to  be  made,  for  every  shire,  by  commissioners 
appointed  for  that  purpose.  By  two  acts  of  the  Usurper's  parlia- 
ment, holden  at  Westminster,  1656,  C.  14.  ^  25.,  imposing  taxa- 
tions upon  Scotland,  the  rates  laid  upon  the  several  shires  are  pre* 
cisely  nxed,  and  the  equal  assessment  of  those  rates,  among  the 
individual  landholders  m  every  shire,  is  left  to  the  adjustment  of 
commi^ioners.  The  first  tax  after  the  Restoration,  which  was 
charged  properly  on  land,  was  imposed  by  the  convention  1665, 
and  -levied  by  the  rule  of  the  old  extent.  The  next  was  imposed 
anno  1667,  by  an  act  of  convention  of  that  year ;  which,  after  af- 
firming iti  its  preamble,  that  it  was  directed  to  be  levied  according 
to  the  valuations  1660,  proceeds  to  specify  the  proportions  on  each 
shire  and  borough,  which  are  nearly  the  same  as  those  that  had 
been  fixed  at  Westminster  in  1656.  It  is  however  worth  observ- 
ing, that  no  mention  is  made  of  any  general  valuation  in  1660,  to 
which  the  act  of  convention  1667  s^ms  to  refer,  in  .any  of  our  sta- 
tutes or  records.  The*  commissioriei^  appointed  for  levying  this 
last  tax,  imposed  in  1 667,  were  by  the  act  directed,  in  so  mr  as  con- 
cerned the  proportioning  of  the  total  sums  to  which  every  shire  was 
subjected,  upon  the  individual  lan^olders  of  that  shire,  to  proceed 
according  to  the  former  valuations  of  their  respective  lands,  where 
they  appeared  equal  and  just ;  and  where  the  commissioners  were 
of  opinion,  that  the  lands  of  any  particular  landholder  were  over- 
rated, to  rectify  their  valuations  according  to  equity,  but  without 
altering  the  total  sums  charged  by  the  act  upon  every  shire.  All 
the  taxations  upon  land  granted  since  the  year  1667,  are,  by  the 
acts  imposing  them,  to  be  levied  according  to  the  rules  and  valua- 
tions settled  by  the  act  of  convention  of  that  year,  1670,  C.  3.,  ^c. 
The  rent  thereby  fixed  gets  the  name  of  the  valued  rent,  in  oppo- 
sition to  the  old  and  new  extents ;  and  this  valuation  is  the  rule 
observed  at  this  day,  not  only  in  levying  the  land-tax  upon  the  in- 
dividual landholders  of  the  several  counties,  but  in  proportioning 
the  pajrment  of  several  public  burdens  relating  to  manses,  &c.  a- 
raong  the  landholders  or  heritors  of  the  parish. 

36.  Though  both  old  and  new  extents  may,  without  impropriety,     Retoured  duty 
be  styled  retoured  duties,  because  both  are  inserted  in  retours  ;  yet 
where  retoured  duties  are  mentioned  indefinitely,  that  appellation 
denotes  the  new  extent,  by  which  the  rates  of  the  superior's  casual- 
vox.  I.  4  L  ties 
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ties  are  regulated}  and  particularly  the  nonentry-duties  before  cita- 
tion, in  feu-holdings^  the  yearly  feu^uty  contained  in  the  Red- 
dendo  is  retoured  as  uienew  extent;  because  the  law  presumes,  thaf 
superiors  in  the  charters  granted  to  their  feu^vassals  reserve  to 
themselves  a  Reddendo j  or  yearly  pension^  adequate  to  the  rent ; 
and  feu-grants  by  the  crown,  of  the  annexed  property,  are  not  ef- 
fectual to  the  vassal,  where  tiie  yearly  feurduty  is  less  than  the  for- 
mer rent  In  this  holding,  therefore,  the  superior  gets  in  effect 
nothing  in  name  of  nonentrv  before  citation ;  for  he  would  have 
been  entitled  to  the  yearly  leu-duty  by  the  Reddendo  of  the  char- 
ter, though  the  fee  had  been  full ;  i.  e.  though  a  vassal  had  been 
infefl  in  the  lands.  The  doctrine  held  by  some,  that  when  non- 
entxy  falls  in  a  feu-holding,  one  year's  duty  in  the  Reddendo  oi^t 
to  be  paid  by  the  heir  to  the  superior  in  name  of  nonentry,  betore 
citation,  and  another  properly  as  feu-duty,  carries  this  absurdity 
with  it,  that  where*  the  feu-duty  exceeds  the  half  of  the  true  rent, 
which  is  not  a  rare  case  even  at  this  day,  the  vassal  would  be  lii^ble 
in  the  yearly  payment  to  his  superior  of  a  sum  exceeding  the  foil 
rent  of  the  subject  contained  in  his  charter ;  and  consequently  his 
condition  would  be  harder  before  than  after  citation.  In  tithes, 
where  the  right  of  them  is  holden  blanch,  the  superior  gets  the 
fifth  part  of  the  retoured  duty  of  the  lands,  in  name  of  nonentry, 
before  citation ;  because  the  law  considers  the  yearly  tithe  to  be 
worth  a  fifth  part  of  the  rent  of  the  lands :  But  where  the  right  is 
holden  feu,  be  is,  by  the  foregoing  rule,  entitled  only  to  the  yearly 
feu-duty  payable  by  the  vassal  until  citation* 

37.  It  is  because  the  new  extent  or  retoured  duty  is,  by  a  favour- 
able construction,  presumed  to  be  the  rent,  that  the  ncpentry-du- 
ties  due  before  citation  are  governed  by  it.  If  therefcMPe  no  retour 
of  the  lands  in  nonentry  shall  appear,  the  superior  is  entitled,  even 
before  citation,  to  the  real  rent ;  or,  which  is  more  favourable  for 
the  vassal,  to  the  valued  rent,,  as  ascertained  by  the  books  of  the 
land-tax :  Yet  if  the.  retoured  duties  be  discoverable  any  how, 
though  not  by  a  formal  retour,  Uie  casualty  will  be  restricted. 
Thus,  if  a  barony,  whose  retour  appears  on  record,  has  been  sold 
by  difierent  parcels  to  different  purchasers,  in  a  question  concern- 
ing the  nonentry-duti^s  of  a  particular  parcel,  the  gross  retour  of 
the  whole  barony  is  to  be  proportioned  among  the  seireral  parcels 
into  which  it  is  divided,  according  to  the  present  rent,  and  tlie  heir 
not  entered  is  liable  before  citation,  onlv  in  that  share  of  the  re- 
toured duty  of  the  whole  which  corresponds  to  his  part,  Feb,  5. 1623> 
Ker^  (DiCT.  p.  9290).  A  rule  has  been  lately  laid  down  by  the 
court  of  exchequer,  Feb.  17.  1731,  that  the  old  and  new  extent  of 
lands,  of  which  the  xHdent  is  not  known,  shall  be  adjusted  according 
to  the  valued  rent,  and  to  the  old  and  new  extents  of  other  lands 
within  or  adjacent  to  the  county  in  which  the  lands  to  be  retoured 
lie. 

38.  Infeflments  of  annualrent,  of  which  vid.  iupr.  71  2.  §  5.,  are 
usually  granted  by  the  debtor  to  be  holden  of  himself ;  a  most  ab- 
surd practice,  seeing  the  creditor  becomes  thereby  vassal  in  that 
feudal  right  to  his  debtor ;  and  consequently  the  right  must  &11  in 
nonentry  upon  the  creditor's  death.  Because  annualrents  arising 
out  of  lands  had  no  distinct  valuation  or  extent,  therefi^re  they 
were  said  in  the  valent  clause  of  the  retour,  vcdere  seipsum  ;  L  e. 
the  annualrent  itself  was  accounted  the  retoured,  and  consequent- 
ly the  nonentry-duty :  and  thus  the  creditor's  heir,  as  long  as  he 

lay 


Of  the  Rights  of  Superiority^  and  its  Casualties, 


319 


lay  out  unentered,  lost  the  whole  interest  of  the  debt  due  to  him 
by  the  superior  his  debtor.  To  prevent  this,  it  was  enacted  by  1690, 
d  42.,  that  such  annualrents  should,  for  the  future,  be  only  retour- 
ed  to  the  blanch  or  other  duty  contained  in  the  infeftment.  But 
as  that  act  regulates  only  the  retoured  duties  due  before  citation, 
the  creditor  still  continues  to  lose  the  whole  interest  which  may 
grow  on  the  debt,  from  his  being  cited  in  the  general  declarator, 
till  he  enter,  unless  it  be  guarded  against  by  a  special  clause,  oblig- 
ing the  debtor  to  make  over  to  the  vassal's  heir  the  nonentry-duties 
gratis^  as  often  as  the  right  shall  &11  in  nonentry  by  the  vassal'^ 
death. 

39.  From  the  rule  that  nonentry*duties  before  citation  are  to  be 
ascertained  by  the  retoured  duties,  where  the  lands  appear  to  have 
been  retoured,  there  was  an  exception  while  the  tenure  by  ward 
subsisted, — ^That  where  the  lands  had  been,  immediately  before 
their  falling  in  nonentry,  in  the  superior's  possession  by  the  ca* 
^ualty  of  ward,  he  might,  on  the  expiration  of  that  casualty,  without 
the  necessity  of  a  declarator,  contmue  his  former  possession  while 
the  heir  lay  out  unentered,  which  was  called  the  noneniry  ^vb&e^ 
quent  to  the  ward  ^  to  which  possession  the  law  gave  the  aame  ex* 
tent. as  it  did  to  the  ward,  itself.  But  if  the  superior  had  not  at- 
tained possession  in  virtue  of  the  ward,  ex.  gr.  if  the  lands  were 
liolden  taxed  ward,  he  was  entitled  to  no  more  than  the  retoured 
duty,  till  the  heir  was  cited  in  the  action  of  general  declarator. 
This  rule  admits  of  another  exception  by  the  present  law,  in  the 
case  of  lands  bolden  formerly  ward  of  the  crown ;  for  it  is  declared 
by  20^  Geo.  IL^  which  changes  the  tenure  of  all  those  lands  into 
blanch,  that  as  often  as  they  fall  in  nonentry,  Uiey  shall,  in  place 
of  the  new  extait,  or  the  retoured  duty,  be  only  liable  in  the  an- 
nual payment  o£  one  per  cent,  of  the  vdued  rant,  according  to  which 
they  are  now  liable  for  the  land-tax ;  and  the  more  effectually  to 
ascertain  the  quantum  of  the  nonentry-duty,  the  same  act  directs, 
that  all  retours  of  such  lands  shall  set  forth,  not  only  their  old  and 
new  extent,  but  their  valuation  of  valued  rent. 

40.  The  casualty  of  nonentry,  when  restricted  to  the  retoured 
duties  before  citation,  falls,  not  as  a  penalty  of  the  heir's  transgres- 
sion, or  as  a  punishment  of  his  mora  or  culpay  but  as  a  casualty 
naturally  accruing  to  the  superior  in  consequence  of  his  radical 
right ;  from  which,  therefore,  he  cannot  be  excluded,  whatever  the 
cause  of  the  nonentry  may  be,  and  though  no  degree  of  blame  may 
be  imputable  to  the  heir.  Hence  the  superior  is  at  this  day  enti- 
tled to  the  nonentry-duties  of  that  very  year  which  the  law  has  in- 
dulged to  the  heir,  as  a  time  for  deliberating  whether  he  will  enter 
or  not,  though  his  availing  himself  of  that  legal  benefit  cannot  be 
construed  as  a  contempt  of  the  superior.  But  where  the  heir's  not 
entering  proceeds  from  a  defect  in  the  superior,  equity  will  not 
suffer  him  to  claim  a  forfeiture  against  his  vassal,  of  which  he  him- 
self is  the  sole  occasion,  infr.  §  45.  After  the  heir  is  cited  by 
the  superior  in  the  general  declarator,  the  rent  of  the  lands  fall- 
ing in  nonentry  is  computed  in  a  way  the  most  unfavourable 
for  the  heir,  so  as  to  extend  to  the  full  rent ;  because  the  heir's 
delay,  after  he  is  required  to  enter,  argues  a  higher  degree  of  blame, 
and  gives  more  ground  to  presume  a  contempt  of  the  superior. 
Yet  as  this  severe  casualty  appears,  even  after  the  delinquency  is 
thus  aggravated,  to  be  too  heavy,  where  there  is  the  least  ground 
for  an  excuse,  therefore,  if  the  heir  lie  under  a  legal  incapacity, 
Stair,  July  24.  1677,  Lo.  Melvil^  (Dicx.  p.  9321.)  j  or  has,  by  a  pro- 
bable 
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bable  mistake,  believed  himself  already  entered,  Forbe^^  Jan.  22. 
1706^  MaiUand^  (Dict.  p.  9329*);  or  if  be  offer  any  reasonable 
apology  for  still  declining  to  enter,  Dirl.  273,  (Dcuglm^  June  23. 
1675,  Dict.  p.  9318.) ;  no  more  than  the  retoured  duty  will  fall  to 
the  superior,  even  after  citation,  as  long  as  such  probable  ground 
of  doubting  shall  subsist. 

41.  In  the  action  of  general  declarator,  the  superior  must  pro- 
duce as  his  title  his  seisin  in  the  lands,  to  prove  his  ri^t  of  sup^ 
riority ;  and  if  it  be  a  donatary  who  sues,  he  ought  to  produce 
his  gift  from  the  superior  ^'.  But  neither  superior  nor  aonatar|r 
need  bring  evidence  that  the  lands  were  without  a  vassal  from  the 
time  libelled,  because  that  is  a  negative^  which  proves  itself,  unless 
the  defender  make  it  appear  that  the  lands  were  full  Where  the 
superior  executes  a  grant  of  any  casualty  without  limitation,  the 
donatary  ought,  by  the  common  rules  of  law,  to  hold  the  grant  as 
long  as  the  casualty  subsists  ;  yet  in  gifts  by  the  crown^  the  donsr 
tary  of  the  ward,  and  of  the  nonentry  subsequent  to  it,  was  not  en- 
titled to  all  the  nonentry-duties  so  long  as  the  heir  lay  out,  bnt 
only  to  the  three  terms'  duties  immediately  ensuing  the  ward,  pro- 
bably that  the  King  might  have  it  in  his  power  to  oUige  a  second 
donatary.  But  sudi  gilts  by  subject-superiors  were  interpreted  in 
their  full  extent,  according  to  the  natural  meaning  of  the  words ; 
St  B.  4.  T.  8.  §  9. }  Fount.  Feb.  25.  1696,  E.  Cassilis,  (Dict- 
p.  9309.). 

42.  The  libel  in  a  general  declarator  bears  no  personal  conclusion 
against  the  apparent  heir,  though  he  must  be  made  a  party  to  the 
suit ;  for  the  action  is  directed  against  the  lands  themselves.  No- 
thing can  be  comprehended  in  the  libelled  summons  but  the  re- 
toured  duties ;  because  the  fall  rent  is  not  due  till  the  heir  be  cited 
upon  that  summons ;  and  to  make  these  retoured  duties  effectuali 
the  pursuer  may  throw  into  the  libel  a  conclusion  of  poinding  the 
gf outld. '  A  decree  proceeding  on  this  action  entitles  the  superior, 
not  only  to  a  poinding  of  the  ground  as  a  real  creditor,  for  recover- 
ing the  retoured  duties  due  before  citation,  but  to  enter  into  the 
total  possession  of  the  lands  ^%  and  levy  for  his  own  use  the  full 
rents  from  the  citation  downwards  to  the  heir's  actual  entry.  And  if 
the  tenants  refuse  payment,  he  may  recover  the  rents  by  a  petitory 
action  against  tenants  and  other  intromitters,  which  is  improperiy 
called  an  action  o£  special  declarator*.  These  declarators  were 
anciently  brought  by  the  superior  before  his  own  court,  agreeid)ly 
to  a  general  rule  laid  down  in  Reg.  MaJ.  L.  2.  C.  63.  §  8. ;  which 
practice  began  to  fall  into  disuse  in  Craig's  time.  Lib.  2.  Dieg.  19. 
§  1 1.,  and  was  soon  after  quite  laid  aside.  From  th^se  observations,  it 
appears,  that  all  nonen try-duties  are  not,  without  exception,  debita 
fundi.  With  regard  to  the  duties  before  citation,  which  constitute 
a  right  of  credit  upon  the  vassal's  lands  to  the  superior  for  a  liquid 
sum,  he  may  doubtless  recover  payment  of  these  by  a  poinding  of 

the 

•  See  Fac.  Coll.  Feb.  15.  1782,  CoUari,  Dicx.  p.  9313. 

^^  One  infeft  in  the  ^^  superiorihf^  merely,  cannot  pursue  a  declarator  of  nonentry: 
"  for  unless  the  pursuer,"  it  was  pleaded,  '*  be  infeft  in  the  lands^  he  cannot  bring  aa 
<^  action  to  declare  the  dominium  utile  to  be  his;"  Park,  I6th  May  1816,  Fac.  ColL 

'^^  The  vassal's  tenants  have  no  protection  against  this  from  stai.  1449,  c.  18.  Vid. 
infr.  T.  6.  $  26.  Nor  do  the  subvassals,  in  case  of  subinfeudation,  seem  to  be  in  a 
better  situation.  On  this  principle  rests  the  decision,  Coltartj  not.  «  h.  p.,  where  it 
was  found,  that  the  superior,  in  a  question  with  the  subvassal,  is  not  restricted  to  the 
mere  subfeuduties,  but  may  insist  for  the  full  rents  and  duties  of  the  lands. 
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the  ground,  which  is  an  action  competent  to  every  real  creditor:  But 
the  right  he  has  to  the  full  rents  which  become  due  after  citation, 
does  not  accrue  to  him  in  the  character  of  creditor,  but  as  interim 
dominus  or  proprietor  of  the  rents  ;  and  consequently  the  action  for 
making  those  effectual  must  be.  the  same  that  a  proprietor  is  en- 
titled to  for  recovering  the  rent  of  his  estate,  which  can  be  direct- 
ed only  against  tenants  and  other  possessors ;  for  itjwould  be  in- 
congruous and  inept  in  a  proprietor,  to  use  real  diligence  by  poind- 
ing the  ground  of  his  own  lands,  for  a  debt  due  to  himself,  St.  B.  2. 
T.  4.  §  22. 

43.  It  yet  remains  to  be  considered  under  this  head  of  our  law, 
^rstj  How  the  casualty  of  nonentry  is  excluded ;  and,  2d/^,  What 

deeds  of  the  superior  are  accounted  a  passing  from  nonentry-duties 
already  incurred  by  the  heir.     As  to  the  first,  it  is  obvious,  that 
there  can  be  no  place  for  nonentry  in  lands  where  a  community 
or  corporation  is  vassal ;  for  a  corporation  never  dies,  supr.  T.  S. 
%  34. ;  and,  consequently,  afler  seisin  is  once  given  to  a  corporation, 
the  fee  most  continue  full  as  long  as  the  corporate  body  subsists  ; 
Hare.  588,  (Findawry,  March  1682,  Dict.  p.  6887-).     This  is  the 
case  of  grants,  not  only  to  hospitals  and  universities,  but  to  royal 
boroughs :  For  though  every  individual  burgess  is  said  by  his  char- 
ter to  hold  of  the  crown  the  special  tenements  of  lands  or  of  houses 
expressed  in  it,  and  consequently  ought,  in  the  general  case,  to  be 
equally  subject  to  nonentry  as  vassals  whose  lands  lie  in  no  bo- 
rough ;  yet  in  truth  it  is  not  the  particular  burgesses  who  are  the 
vassals,  but  the  borough  itself,  or  the  corporation  of  inhabitants, 
to  whom  the  King  grants,  in  their  charter  of  erection,  all  the  lands 
and  tenements  within  the  limits  of  it,  to  be  holden  burgage  of 
the  crown.    If,  therefore,  no  nonentry  can  faU  against  the  borough 
itself,  because  it  is  a  corporate  body,  neither  can  it  fall  against  in* 
dividuals,  Cr.  Lib.  2.  Dieg.  19.  §  26. ;  for  if  nonentry  be  excluded 
^th  regard  to  the  whole,  it  cannot  obtain  with  regard  to  any  part 
This  doctrine,  that  nonentry  is  excluded  where  a  corporation  is 
vassal,  cannot  be  applied  to  those  villages  which  have  been  erected 
by  the  crown  into  boroughs  of  regality  or  barony :  For  such  bo- 
roughs had,  by  their  erection,  no  grant  made  over  to  them  of  lands, 
or  any  feudal  subject  capable  of  falling  in  nonentry,  as  royal  bo- 
roughs had ;  but  barely  a  right  to  such  privileges  or  immunities  bs 
the  crown  was  pleased  to  confer  on  them ;  and  particularly  that 
o€  having  magistrates  appointed  from  among  themselves  for  pre- 
serving good  order  within  the  borough,  and  exercising  a  certain 
d^ree  of  jurisdiction  over  the  inhabitants.     Now  these  rights  were 
hoiden,  not  of  the  crown,  but  of  the  lord  of  regality,  or  baron,  in 
i0irhose  favour  the  erection  was  made:  And  as  the  boroughs  so 
erected  were  formerly  parts  of  the  regality  or  barony,  and  the 
lord  of  regality  or  baron  was  entitled  to  the  same  casualties  out  of 
the  lands  and  houses  situated  within  the  borough,  as  out  of  the 
rest  of  the  regality  or  barony  lands,  they  still  continue  parts  of  the 
regality  or  barony ;   because  the  erections  could  not  impair  or 
i^eaken  the  right  of  the  superiors,  at  whose  desire  the  boroughs 
were  erected  ;  Cr.  Lib.  2.  Dieg.  19.  §  27,  2S. 

44.  Lands  cannot  fall  in  nonentry  as  long  as  the  fee  is  full,  i.  e. 
as  long  as  the  vassal  last  seised  in  them  by  the  superior  continues 
alive.  Hence,  ^r«/,  Infeftments  of  property,  either  granted  or  con- 
firmed by  the  superior,  exclude  nonentry,  during  all  the  days  of 
the  grantee*s  life,  though  the  vassal  infefib  should  have  afterwards 

VOL.  I.  4  m  made 


Title  V. 


The  casualty  of 
nonentry  is  ex- 
cluded where  a 
corporation  is 
vassal. 


In  what  other 
cases  it  is  ex- 
cluded. 


S12  An  Institute  of  the  Law  of  Scotland. 

/I 

Book  II.         made  over  the  fee  to  another.     2^%,  Nonentry  is  excluded  by  an 
^^-^^'^Y^^^     infeftment  in  conjunct  fee  and  liferent,  granted  by  a  husband  to 

his  wife,  and  confirmed  by  the  superior,  which  though  properly  it 
be  no  better  than  a  liferent  in  the  wife,  saves  from  the  nonentry 
during  her  life.    And  this  holds,  though  the  wife  should,  after  the 
husband's  death,  formally  renounce  her  conjunct  fee,  and  restrict 
her  right  to  a  bare  liferent,  Balf.  p.  263.  §  27,  (Dict.  p.  9833.). 
Lord  Stair  a£Srms,  B.  4.  71  8.  §  7.,  that  nonentry  is  not  excluded 
by  a  common  liferentp-infeftment ;  yet  he  admits,  B.  2.  T.  4.  §  23., 
that  because  an  heir  can  have  no  benefit  by  his  entry,  while  he  Ls 
excluded  from  the  whole  profits  of  the  fee  by  a  liferenter,  no  de- 
clarator of  nonentry  can  pass  against  him^  by  which  the  superior 
may  poind  the  ground  or  enter  into  the  possession  of  the  lands 
from  which  he  is  thus  barred  by  the  liferenter,  till  the  liferent 
falls.     Sdlt^  Subfeus,  which  have  been  granted  under  the  authority 
of  the  above-mentioned  statutes  authorising  them,  1457,  C.  71., 
and  1503,  C   90.  &  91.,  excluded  the  nonentry^  which    wodd 
otherwise  have  fallen  by  the  death  of  the  immediate  vassal ;  and 
even  after  the  repeal  of  these  statutes,  a  superior,  who  himself 
confirms  a  base  infeftment  granted  by  his  immediate  vassal,  is 
thereby  understood  to  renounce  the  benefit  arising  from  such  non- 
entry,  and  must  be  contented,  upon  that  vassal's  death,  to  demand 
as  in  his  right,  from  the  subvassaU  llie  yearly  duties,  and  what- 
.everielse^ght  have  been  demanded  from  him  by  his  immediate 
superior,  had  he  been  alive,  Bankt  B.  2.  T.  4.  §  25.     Stair  admits 
as  to  this  article,  B.  2.  T.  3.  $  28.,  that  the  superior's  confirmation 
of  a  subfeu  secures  the  subvassal  against  such  casualties  falling  by 
the  death  or  delinquency  of  the  immediate  vassal,  as  entirely  carry 
off  the  property,  ex.  gr.  recognition,  while  ward-holding  subsisted ; 
but  he  affirms,  that  it  ought  not  to  abridge  the  superior  of  his 
other  casualties,  which  infer  only  a  temporary  right  to  the  rents, 
such  as  a  ward  or  nonentry :  And  it  is  certain,  that  his  Lordship's 
doctrine  obtains  in  the  confirmation  of  base  infeftments  granted 
by  the  crown.     4/A/y,  Nonentry  is  excluded  by  the  superior's  con- 
firmation of  public  infeftments  granted  by  his  vassal ;  for  «ince 
public  rights  are  holden  from  the  disponer  of  the  superior,  the  supe- 
rior by  his  confirmation  accepts  the  grantee  as  his  vassal,  and  conse^ 
Siently  the  fee  must  be  full  during  Uiat  vassal's  life.  Sthfy^  It  is  ex- 
uded by  the  terce,  during  the  widow's  life,  as  to  a  third  of  the 
lands ;  and  by  the  courtesy^  daring  the  life  of  the  husband,  as  to  the 
whole  of  them ;  these  beuig  legal  provisions,  which  require  no  seisin 
to  perfect  them :    Yet  the  wite,  tnrough  whom  the  husband  daims 
the  courtesvy  or  the  husband,  whose  widow  claims  the  terce,  must 
have  been  mfeft  in  the  lands ;  for  without  their  seisin  there  can 
?be  no  terce  or  courtesy  ;  injr.  T.  9.  J  51. 
Where  tlw  45.  .A  superior  is  barred,  personali  excepiionej  irom  tionentry- 

mara^^^  '*  ^^        duties,  after  he  is  t»  mora,  i.  e.  after  it  is  owing  to  himself  that  the 

heir  is  not  entered.  Upon  this  ground  nonentry  is  excluded  from 
the  time  that  van  heir  retoured  has  charged  the  superior,  on  a  pre- 
cept issuing  from  the  chancery,  to  seise  him  in  the  lands,  Stair^ 
July  18.  1678,  Fullartan,  (Dict.  p.  9293.) ;  but  such  charge  hath 
no  effect,  unless  the  heir  do  dmul  et  setnel  offer  to  the  superior  the 
relief  and  the  nonen try-duties,  in  so  far  as  they  are  yet  unpaid;  see 
Go^f.  Feb.  10. 1671,  L.  KUkhead,  (Dicx.  p.  9292.).  Thus  also,  tliis 
casualty  is  excluded  by  an  adjudication  of  the  vassal's  lands,  and  a 
charge  given  upon  it  to  the  superior,  provided  the  adjudg^r  at  the 
same  .time offer  nim  a  year's  rent,  according  to  the  injunctioijof  1469, 

C. 
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C.  37. ;  Stair^  Feb.  3.  1681,  Ker^  (Dict.  p.  6915*).  In  like  manner, 
the  superior,  where  he  is  not  himself  infefl;,  and  so>  not  in  a  capa« 
city  to  enter  the  heir,  and  nevertheless  refuses  to  complete  his  tides 
upon  a  charge,  forfeits  the  nonentry-duties  during  his  life,  1474, 
C.  58.  Lastly^  Upon  a  similar  ground,  nonentry  is  excluded,  even  as 
to  the  retoured  duties  before  citation,  in  every  case  where  either 
the  heir  of  the  superior  has  not  perfected  his  right  to  the  superio- 
rity by  a  service,  or  wherej  from  the  involved  situation  of  the  supe- 
rior's afiairs,  the  heir  of  the  vassal  cannot,  with  any  degree  of  cer- 
tainty, know  to  whom  he  is  to  apply  for  his  entry ;  Falc.  \.  June  29. 
1745,  Chalmers^  (Dict.  p.  9S30.).  As  to  the  question,  Whether 
leases  granted  by  the  vassal  to  tenants  exclude  the  si^erior  from 
this  casualty  over  the  lands  let  ?  see  injr.  T.  6.  §  26. 

46.  As  to  the  instances  in  which  the  superior  is  presumed  to  pass 
from  his  claim  of  nonentry-duties  already  fallen  due ;  ^rst^  Craig, 
on  the  authority  of  some  decisions  pronounced  before  his  time, 
while  yet  the  act  1617,  concerning  prescriptions,  was  not  passed, 
affirms,  LUf.  2.  Dieg.  19.  §  17.,  that  the  fee  having  been  full  for 
thirty-six  years  backwards,  presumed  that  the  superior  had  receiv* 
ed  payment  or  satisfaction  for  all  preceding  nonentry-duties ;  which 
presumption  is,  since  the  act  1617,  more  applicable  to  the  term  of 
forty  years  *.     2e%,  A  charter  of  Novodamus  by  the  superior,  im- 
ports a  release  to  the  vassal  of  all  former  casualties,  wpr.  Tit.  3.  §  23., 
and  consequently  of  all  nonentry-duties  prior  to  the  grant,  Forbes^ 
Feb.  12.  1713,  Erskinej  (Dict.  p.  6515.).  3rf/y,  Three  seisins  grant- 
ed by  the  superior  to  three  consecutive  heirs,  proceeding  either  on 
retours  or  on  precepts  of  Clare  conxtat^  presume  that  alfpreceding 
nohentries  are  paid,  or  passed  from,  in  tne  same  manner  that  three 
consecutive  dischargeis  of  rent  or  interest  presume  a  release  of  all 
arrears,  Cr.  Lib.  2.  Dieg.  19.  §  16.    4M/y,  Entry  by  the  heir,  upon  a 
precept  of  Clare  constat  voluntarily  granted  by  the  superior,  even 
without  a  clause  of  Novodamus^  imports  a  passing  from  all  nonen- 
try-duties incurred  previously  to  the  death  of  the  ancestor  ;  because 
the  superior's  affirmation  in  the  precept,  that  the  ancestor  died 
seised  in  the  lands,  includes  an  acknowledgment  that  the  fee  was 
full  at  his  death,  St.  B.  2.  71  4.  $  23.     But  charters  or  precepts  by 
the  superior,  in  consequence  of  legal  charges  directed  against  him, 
exduoe  not  his  claim  for  duties  already  incurred ;  for  these  char- 
ters or  precepts  being  granted  not  from  choice,  but  in  obedience 
to  the  law,  imply  a  reservation  of  all  claims  formerly  competent  to 
him.     Yet  seisin  upon  such  charter  or  precept  will  bar  nonentry 
for  the  future ;  because,  bv  the  seisin,  the  fee  is  full. 

47.  Relief  is  that  casualty  which  entitles  the  superior  to  %n  ac**  Reiief. 
knowledgment  or  consideration  from  the  heir  of  the  deceased  vas* 
saly  for  receiving hini  as  vassal  in  the  lands  ;  and  it  gets  that  name, 
because  by  the  heir's  entry  his  fee  is  relieved  or  recovered  from  the 
superior^  Craig,  after  Cujacius,  derives  the  origin  of  this  casualty 
from  the  thirteenth  constitution  of  Leo,  by  which  the  administra- 
tors of  the  church  were  prohibited  to  exact  more  from  their  tacks*' 
men  for  the  renewing  of  a  lease  than  two  years'  rent  of  the 
subject :  But  it  may  with  greater  probability  be  derived  from  the 
acknowledgment  given  by  the  singular  successor  of  an  emphyteuta 

to 

*  Tliough  the  arrears  of  casualties  may  be  lost  by  the  negative  prescription,  the  ca- 
sualties themselves,  or  the  superior^  right  to  them,  when  thev  fall  due  in  future,  can* 
not  be  lost ;  for  being  inherent  in  the  property,  they  must  suosist  with  it.  See  Karnes, 
"    p.  Art.  11. 
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to  his  dominusj  upon  the  renewing  of  his  right,  L.  3.  C.  De  jur. 
emph.  First,  after  feus  were  descendible  to  heirs,  the  superior  was 
obliged  to  receive  his  vassal's  heir  without  any  acknowledgment ; 
and  he  could  in  no  case  be  compelled  to  receive  singular  succes- 
sors. No  mention  therefore  is  made  of  relief  in  the  (^onsuetudineji 
feudorunif  nor  indeed  of  any  thing  resembling  it,  except  in  L.  1. 
FeucL  T.  24.,  which  provides,  in  the  special  case  of  tne  vassaFs 
death  without  male  issue,  that  the  daughter  shall  redeem  the  feu 
from  the  superior. 

48.  This  casualty  hath,  however,  been  early  received  in  most 
of  the  countries  in  Europe.  It  has  indeed  been  made  a  doubt, 
whether  it  ought  to  be  reckoned  among  those  that  by  our  law  are 
common  to  all  feudal  tenures ;  and  it  must  be  admitted,  that  by  a 
decision  in  1610,  observed  by  Hope^  v.  Vassal^  {Kincaid  against 
HattoHj  DicT.  p.  1357a);  and  a  later  one,  Nov.  24.  1736,  E.  Dun- 
donaJdj  (Dict.  JbicL)^  it  was  adjudged,  that  the  relief  was  not  due 
in  feu-holdings  flowing  from  subject-superiors,  without  a  special 
provision  in  the  charter,  for  doubling  the  feu-duty  at  the  entry  of 
every  hein  But  the  reasons  that  may  be  urged  against  these  deci- 
sions appear  strong :  Firsi^  The  Norman  customs,  from  which  both 
parts  of  this  island  have  borrowed  rnanr  feudal  usages,  admit  this 
casualty,  not  only  in  military  or  ward-fees,  but  in  ignoble,  and  in 
masures^  or  those  granted  for  the  vassal's  alimony,  art.  15S,  159. 
2e%,  Our  neighbours  of  England  have  received  it,  not  only  in  te- 
nures by  ward,  but  by  soccage,  Glanv.  L.  9.  C.  4.  3c%,  This  also 
appears  to  have  been  the  law  of  Scotland  by  Reg.  Mc^.  L.  2.  C  71. 
§  3.  And  indeed,  the  doctrine,  That  relief  is  incident  both  to  feu 
and  blanch  holdings,  hath  been  asserted  by  every  Scottish  writer 
who  has  treated  of  that  subject ;  by  Craig,  indeed,  with  greater 
diffidence,  Lib.  2.  Dieg.^  20.  §  32.,  who  nevertheless  quotes 
a  former  treatise  of  our  law  in  support  of  it ;  by  Skene,  in  his 
note  upon  the  aforesaid  passage  of  the  books  of  ^he  Majesty ; 
by  Hope,  who  adopts  the  words  of  Craig, «;.  Varda ;  by  Stair,  B.  2. 
T.  4.  §  27.,  and  Mackenzie,  $  22.  h.  t  LaMly^  This  doctrine  is 
strongly  supported  by  the  aneJogy  of  our  law.  Tar^Jlrst^  not  only 
proper  vassals,  but  tenants  and  naked  possessors  of  land,  were  ob- 
liged, on  the  entry  after  the  death  of  ttieir  ancestors,  to  pay  to  the 
landlord  a  duty  much  resembling  relief,  Q.  Attach.  C.  23. ;  Skene^ 
V.  Herezeld.  ^dly^  Where  relief  is  specially  expressed  in  a  bolding 
by  feu-farm,  the  words  tUi  mos  ett  mfeudifirmiSf  are  commonly  sulv 
joined ;  which  plainly  import^  that  the  casualty  would  have  been 
due  though  it  liad  not  been  expressed.  Sdfyy  The  sovereign,  who 
is  never  presumed  to  exact  arbitrarily  from  bis  vassals,  does  in  all 
the  precepts  directed  to  sheriff  for  infefting  heirs  in  a  feu-farm  fee, 
uniformly  require  them  to  take  security  of  the  heir  for  the  payment 
of  the  double  feu-duty  as  the  relief,  thcMigh  the  charter  should  bear 
no  such  dause,  St.  J3L  2.  T.  4.  §  27. 

49.  In  ward-lands  holden  of  the  crown,  the  reli^of  a  Imight's 
fee  was  anciently  taxed  to  lOOs.  Scots,  Reg.  Maj.  L.  2.  C  71. 1 2. ; 
that  of  a  baron's  fee  was  left  uncertain,  ilM.  §  4.  But  the  later  prac- 
tice fixed  the  qiuintum  of  that  casualty  in  all  ward-holdings-  univer- 
sally to  a  year's  rent  of  the  fee,  computing  it  in  the  favourable  way, 
by  the  new  extent,  or  the  retoured  duty,  where  the  heir  happened 
to  be  major  at  the  ancestor's  death,  Cr.  Lib.  2.  Dieg.  20.  §  33.  In 
case  of  the  heir's  minority  at  that  period,  the  superior,  if  he  was  in 
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possession  of  the  lands  in  virtue  of  the  ward,  had  a  rioht  to  a  foil 
year's  rent  in  name  of  relief,  for  which  he  continued  his  possession 
another  year  aft^  the  heir's  majority,  Cr.  ibid. :  But  no  relief  was 
due,  in  case  the  heir  entered  to  the  lands  before  the  expiration  of 
that  year,  cither  by  our  ancient  law,  Reg.  AfaJ^  L.  %  C.  6S  \  S 
^  ^LS®  •"**?^  of  England,  Glanv.  L.  d.  C.  4.,  or  of  Normandy' 
art.  925.,  m  which  it  is  equitably  suggested,  that  the  rents  accruing 
to  the  superior  from  the  ward  ought  also  to  serve  him  for  the  relie? 
It  is  agreed  by  aU  lawyers,  that  the  relief  in  blanch  and  feU  hold- 
ings, at  least  where  the  charter  expresses  that  casualty,  Is  estimated 
to  the  double  of  the  blanch  or  feu  duties.  But  this  is  not  to  be  so 
understood,  as  if  double  of  the  Reddendo  were  paid  properly  iii 
name  of  relief:  For  one  year's  Reddendo  goes  to  the  superior,  as  the 
constant  yeariy  feu-duty  payable  out  of  the  lands  j  It  is  the  other 
only  that  is  paid  as  an  acknowledgment  to  him  for  relievine  the 
feu  out  of  his  hands.  ° 

50.  This  casualty,  as  it  cannot  extend  to  the  full  rent  since  the    It  is  debitun 
statute  abolishing  tenures  by  ward,  is  a  debUum  fundi  affecting  the  >»*■• 
ground  of  the  vassal's  lands ;  and  consequently  may  be  made  effec- 
tual to  the  superior  by  a  poinding  of  the  ground :  But  it  cannot  be 
exacted  while  the  vassal's  heir  lies  out  unentered,  because  it  is  in- 
tended merely  as  a  present  or  acknowledgment  to  the  superior  for 
receiving  the  heir  as  vassal  in  the  lands.     Hence,  where  lands  hold 
of  a  subject,  the  heir,  though  he  obtain  a  precept  of  seisin  from  the 
superior,  is  not  liable  in  payment  of  the  casualty  of  relief  so  lone 
as  seisin  is  not  taken  upon  it :  For  till  he  be  infeft,  he  is  not  r^ 
ceived  as  vassal:  But  in  lands  holden  oi  the  crown,  the  heir  sub* 
jects  himself  to  the  relief,  barely  by  taking  a  precept  from  the  chan- 
cery 5  because  the  sheriff  is  in  all  such  precepts  required  to  take 
security  of  the  heir,  for  the  sums  due  to  the  crown  for  the  nonen- 
try  and  relief  duties,  which  are  all  stated  in  the  responde  book  kept 
by  the  directors  of  the  chancery,  and  are  chargeable  upon  the 
sheriff,  who  must  account  or  answer  for  them  to  the  exchequer  by 
1587,  C.  78.;  and  hence  that  book  hath  got  its  name.     In  cons^ 
quence  of  this  statute  the  crown  may  demand  the  relief-duties, 
either  from  the  heir  or  from  the  sheriff,  by  a  personal  action :  and 
if  paynoeut  be  made  by  the  sheriff,  he  has  recourse,  in  the  charac- 
ter of  cautioner,  against  the  heir,  whose  proper  debt  it  is,  either  by 
a  personal  actioD,.or  by  a  poinding  of  the  ground,  Durie,  March  12 
1628,  L.  Lamriston,  (Dict.  p.  10168.  and  18579.)    No  composi- 
tion can  be  received  in  exchequer  for  this  casualty,  by  i587,  C.  78.  • 
and  it  is  from  this  enactment,  that,  as  Sir  George  Mackenzie,  in  his 
observations -on  that  statute,  informs  us,  the  rule  of  exchequer  has 
arisen,  by  which,  though  a  donatary  should  obtain  a  gift  of  nonen- 
try  and  relief  from  the  crown,  the  Barons  of  Exchequer  demand 
the  casualty  from  the  vassal,  as  if  no  gift  had  been  granted  to  a  do- 
natary. 

51 .  Disclamation,  in  a  large  sense,  signifies  a  vassal's  disowning 
or  disdaiming  one  for  his  superior,  whether  he  who  is  thus  disown- 
ed be^  the  true  superior  or  not  Thus,  where  one  who  claims  the 
superiority  of  a  feudal  subject,  sues  the  person  whom  he  alleges  to 
be  hi«  vassal  for  exhibition  of  his  title-deeds,  the  defender  must 
eitb^  exhibit,  or  disclaim,  that  is,  deny  judicially,  that  the  pur- 
suer is  his  superior ;  and  if  he  deliberately  disclaim  upon  frivolous 
grounds,  he  forfeits  his  fee :  so  that  disclamation  is  not  so  proper- 
ly a  casualty,  as  a  total  forfeiture.  It  obtains  in  all  feudal  tenures  ; 
vol..  I.  4  N  for 
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for  a  vassal  who  wilfully  disclaims  his  true  superior,  acts  contrary 
to  the  homage  and  fealty  which  is  implied  in  every  feudal  grant ; 
and  disclamatioiif  even  when  it  was  coanned  to  a  small  detached  part 
of  the  fee,  drew  after  it  by  our  old  law  the  forfeiture  of  the  wholes 
Reg.  Maj.  L.  %  C.  63.  §  4.  6.  9.  But  now  a  probable  ground  of 
ignorance,  or  specious  colour  of  excuse,  saves  the  vassal  from  this 


superior 
tenements  belonging  in  projperty  to  the  vassal,  and  holden  of  dit 
ferent  superiors,  he  should,  irom  a  mistake,  either  of  law  or  of  fact, 
affirm  a  neld  to  belong  to  one  tenement  which  truly  belonged  to 
another.  Craig  moves  a  question.  Whether  there  can  be  a«y  dis- 
clamation that  is  not  judicial  ?  But  without  doubt  certain  extra- 
judicial acts  may  infer  disclamation  as  strongly  as  judicial,  ex.  gr. 
if  the  vassal  should  accept  of  a  seisin  from  any  other  than  his  true 
superior  ^^^ 

,  52.  .Purpresture,  or  purprision,  is  also  a  feudal  del inquencrjr,  infer* 
ring  a  total  forfeiture  of  the  fee;  and  was  incurred  by  the  vassal's 
encroachment  on  the  streets,  highways,  or  commonties,  belonging 
to  the  King  or  other  superior,  Reg.  Maj.L.  2.  C.  74.  ^  1.  8,  &fc 
The  old  penalty  of  purprision  was,  by  1600,  C.  5.,  inflicted  upoa 
those  who,  without  proper  authority,  inclosed  or  tilled  up  .any  part 
of  the  King's  commonties.;  but  it  has  Jong  fallen  into  disuse,  Mac^ 
Jcenz.  Ob$.  on  act  1477,  C.  80.  p.  85.  The  word  is  .derived  from  the 
Prench,  jperprf^on,  which  signifies  the  taking  possession  of  waste  or 
common  grounds  without  the  order  of  law  ;  see  Cotgrave's  DidUm- 
ary^  v.  Ferprisony  and  Du  Freme^  v.  Forprendre. 

53.  'Liferent  escheat  is  also  a  casualty  incident  to  all  or  to  most 
feudal  tenures.  Escheat,  from  the  French  eohoir^  to  happen^  or  folk 
was  used  in  the  old  books  of  our  law,  to  denote  all  forfeitiire  or 
confiscation,  by  which  any  part  of  a  man's  estate  fell  from  him,  and 
all  casualty  or  obvention  accruing  to  the  superior,  Reg.  Mcj.  L.  2. 
C.  55.  §  .2.  Q.  Attach.  C.  48. 4^.  But  in  the  more  nrodern  accep- 
tation of  the  wordy  it  is  restricted  to  that  particular  confiscation 
which  most  commonly  falls  through  the  denunciation  of  a  person 
at  the  horn  ;  and  it  ia  either  single  or  liferent  This  is  not  the 
proper  place  for  explaining  the  doctrine  of  single  escheat,  because 
It  accrues  to  the  King,  and  not  to  the  superior;  but  as  the  coinci- 
dence between  the  two  is  so  close,  that  the  one  cannot  be  well  un- 
derstood -without  the  other,  both  shall  be  handled  under  this  title, 
beginning  with  single  .escheat,  ^hich  precedes  the  liferent  ^escheat 
.in  the  order  of  time. 

^4.  It  is  a  general  rule.  That  no  creditor  can  use  tliligenoe  «b 
his  obligation,  without  the  previous  sentence  of  a  judge.  But  be- 
cause it  was  thought  unnecessary,  where  the  obligation  was^dear,  to 
have  a  formal  ^warrant  in  order  to  diligence,  the  expedient  was  fal- 
len upon,  that  most  deeds  should  bear  a  clause,  by  which  the  grant- 
or xronsents  to  their  registration  in  the  books  of  any  competent 
court.  This  registration,  in  consequence  of  the  grantor's  consent, 
is  in  the  judgment  of  law  a  decree  as  to  the  special  effect  of  exe- 
cution :  And  indeed  it  carries  the  essential  characters  of  a  decree ; 
for  the  deed  bears  to  be  registered  by  the  authority  of  that  judge 
in  whose  books  it  is  recorded  z  The  extract  is  signed  by  the  cle» 

of 

^'  Ross  says  of  disclamation  and  oT  pnrpresture,  {  S2.  that  *<  Ibey  arie  now  happil 
'^  exploded  nrom  our  practice  f  Lectures,  vol.  ii.  p.  177. 
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of  court,  and  mentions  the  appearance  of  the  granter's  procurator 
or  advocate  consenting  to  the  decree.  Bills  of  exchange,  and  in- 
land bills,  are  registrable  by  statute,  1681,  C.  20.;  1696,  C.  36; 
though  their  style  admits  no  clause  of  registration.  In  every  other 
obligation  which  bears  no  such  clause,  a  warrant  must  be  granted 
by  the  judge  for  a  foundation  of  diligence :  But  if  the  ground  of 
debt  be  liquid,  and  not  clogged  with  conditions,  the  warrant  may 
proceed  on  a  bill  or  short  petition  preferred  by  the  creditor  to  the 
court  of  session,  which  passes  of  course  without  citation  of  the  debt- 
or, unless  where  diligence  by  horning  is  to  be  used,  which  cannot 
be  obtained  on  such  obligation  without  a  previous  decree. 

55.  After  a  debt  is  constituted,  either  by  a  formal  decree,  or  by 
registration  of  the  bond,  or  other  ground  of  debt,  the  creditor  may 
obtain  letters  of  horning,  issuing  from  the  signet,  and  directed  to  a 
messenger,  who  is  required  to  cnarge  the  debtor  to  pay  the  debt, 
or  perferm  the  obligation,  within  a  limited  time,  under  the  pain 
of  rebellion.  The  number  of  days,  or  the  tnducue  iegales^  which, 
by  the  letters,  are  indulged  to  the  debtor  for  fiilfilling  his  obliga- 
tion, if  he  be  within  the  kingdom,  are  different  in  different  cases, 
according  to  tihe  rules  set  forth,  infr.  B.  4.  T.  3.  §  1 0.  The  mes- 
senger must  execute  these  letters  against  the  debtor,  either  per- 
sonally, of,  if  he  cannot  lay  hold  of  his  person,  at  his  dwelling- 
house.  Though  any  house  where  one  resides  for  forty  days  toge- 
ther, is,  in  the  common  case,  accounted  his  domicil,  or  dwelling- 
house,  vid.  sup.  jB.  1.  7\  2.  §  16. ;  yet  in  consideration  of  the  severe 
consequences  of  escheat,  an  inn  does  not  constitute  such  a  dwell- 
ing-house as  to  be  the  ground  of  denouncing  a  person  rebel ;  Stair j 
Nov.  20.  1672,  Patenoth  (Dict.  p.  3724.).  If  the  messenger  get 
access  to  the  house,  he  must,  by  1540,  C.  75.,  deliver  a  copy  of  the 
letters,  (which  is  generally  called  the  citation  or  charge J^  to  the 
debtor  himself,  if  he  appear,  or  otherwise  to  his  wife,  or  any  of 
his  children  or  servants  ;  ,and  if  they  refuse  to  take  the  copy  from 
him,  he  must  affix  it  on  the  sate  or  principal  door  of  the  house. 
If  he  be  not  admitted  into  the  house,  ne  must  give  six  knocks  at 
the  door,  so  audible  that  those  within  may  hear,  and  afterwards  he 
must  affix  a  copy  of  the  letters  to  it  If  proof  be  brought,  either 
that  no  knocks  were  given,  or  that  they  were  so  given  that  they 
could  not  reach  the  ears  of  those  in  the  house,  the  execution  will 
be  improbated  or  annulled,  and  the  messenger  subjected  to  the 
pains  of  falsehood ;  St.  B.  2.  T.  3.  §  4.  These  statutory  rules  are 
not  limited  to  the  execution  of  homings,  but  extend  to  that  of  all 
summionses,  and  letters  of  diligence  *•  By  the  messenger's  exe- 
cution is  meant  the  written  attestation  signed  by  him,  that  he  has 
given  a  citation  or  charge  on  the  warrant  according  to  the  usual 
solemnities :  And  it  was,  in  the  style  of  our  old  statutes,  sometimes 
called  an  indorsation^  because  it  was  written  on  the  back  of  the 
summons,  or  letters  of  homing ;  1540,  C.  74,  75,  et  passim.  All 
the  above-mentioned  solemnities  required  by  statute  ought  to  be 
expressed  in  the  execution  ;  and  the  omitting  to  insert  them  par- 
ticularly has  been  adjudged  fatal  to  the  diligence  ;  Stair^  Nov.  19. 
I68O9  Hay^  (Dict.  p.  3790.).  It  must  be  allowed,  that  our  deci- 
sions 

*  An  arrestment  used  in  the  hands  of  a  merchanti  by  leaving  a  copy  at  his  coanting- 
bouse,  which  was  apart  from  his  dwelling-hoase^  was  found  null}  Fac.  Coll.  Jan.  14. 
1795,  JF^aserf  Dict.  p.  S706  '^^.  Where  a  party  had  a  house  in  town,  though  his  chief 
residence  was  in  the  country,  arrestment  at  the  former  was  found  effectual;  Edgar^ 
July  30.  1725,  H(yniej  Diet.  p.  3704.  See  Rem.  Decis.  No.  74,  Dunbar^  July  11. 
1745,  Dict.  p.  3705. 

^^  So  found  again;  Sharp,  Fairlie,  4*  Co.,  iUi  Feb.  1822. 
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sions  have  not  been  uniform  upon  the  import  of  objections  made 
to  executions  jR)unded  upon  the  aforesaid  act :  But  diese  two  par- 
ticulars may  be  observed :  Firsts  That  our  fboner  practice  appear- 
ed more  indJiied  to  multiply,  by  a  lar^  intei^etation,  these  sta- 
tutory solemnities,  and  more  rigorous  in  requiring  the  observuice 
of  tibew,  than  it  has  been  of  late  years ;  ^dlj/^  That  greater  liberty 
may  be  taken  in  dispensing  with  the  omission  of  the  less  essential 
forms,  in  the  execution  of  a  common  summons,  which,  without  loss 
to  either  paxty,  saves  to  the  pursuer  the  necessity  and  expenoe 
oi\a  new  action,  than  in  the  execntion  of  letters  of  diligence^  where 
each  party  is  struggling  hard  Je  damno  vitando^  to  support  his  own 
ground  of  debt,  and  make  the  payment  of  it  effectual.  If  the 
debtor  has  no  dwelling-house,  or  if  the  messenger  cannot  go  safely 
Uiither,  the  court  of  session  grant  warrant  to  charge  him  at  the 
cross  of  the  head  borou^  of  the  shire  where  he  most  commonly 
resides,  under  the  pendty  of  being  holden  as  confessed  if  he  fail  to 
appear.  Where  the  debtor  is  not  in  Scotland,  he  must  be  charged 
on  sixty  days,  at  the  market-cross  of  Edinburgh,  and  pier  and  shore 
of  Leith. 

56.  If  the  debtor  obey  not  the  will  of  the  letters  within  the  days 
mentioned  in  them,  the  messenger  may  immediately  after  publish 
the  diligence  by  denouncing  the  debtor  rebel.     This  publication 
must  be  made  at  the  market^cross  of  the  head  borough  of  the  shire 
where  the  debtor  dwells,  org.  1592,  C.  128. ;  or  if  he  lives  in  a  se- 
parate jurisdiction,  as  a  regality  or  stewartry,  at  the  head  borough 
of  that  jurisdiction,  1597,  C  268*     There  the  messenger  must, 
before  witnesses,  first  make  three  several  Oyesses  with  an  audible 
voice;  Stair,  Feb.  15.  1681,  Gordon,  (Dict.  p.  3768.).     Next,  he 
must  read  the  letters,  also  with  an  audible  voice,  and  afterwards 
blow  three  blasts  with  an  horn  ;  by  which  the  debtor  is  understood 
to  be  proclaimed  rebel  to  the  King  for  contempt  of  his  authority, 
and  his  moveables  to  be  escheated  to  the  King's  usa     Hence  the 
letters  of  diligence  are  called  letters  of  homing,  and  the  ddbtor  is 
said  to  be  denounced  at  the  horn.     Lastly,  he  must  affix  a  copy  of 
the  letters  and  execution  to  the  market-cross ;  St.  B.  3.  T.  8.  ^  8., 
DirL  413.  (EkcT.  voce  Execution,  No.  97.  p.  3756^).     All  those 
forms  being  bv  our  customs  essential  to  the  publication,  must,  as 
in  the  case  oi  statutory  solemnities,  vid.  §  55.,  be  inserted  in  the 
execution ;  and  if  this  be  neglected,  an  offer  to  prove^  by  wit- 
nesses, that  the  forms  were  precisely  observed,  will  not  be  admi^ 
ted  to  supply  the  defect.  Stair,  July  11.  1676,  Steveman,  (Dict. 
p.  3788.)  *•     Yet  slighter  omissions  are  sometimes  overlooked, 
Nov.  30.  nil.  Lady  SempUl,  (Dict.  p.  3764.),  especially  in  points 
where  the  practice  has  varied;  Fount.  Dec.  7. 1698,  Yeoman,  ^ct. 
p.  3768.).     If  the  debtor  be  not  within  the  kingdnn,  the  publica* 
tion  must  be  made  where  the  charge  was  given,  at  the  market-cross 
of  Edinburgh,  and  pier  and  shore  of  Leith,  and  copies  affixed  at  all 
those  different  places.   Denunciations,  wherever  they  may  be  used, 
are  declared  null,  if  the  letters  of  horning,  and  executions,  be  not 
registered  within  fifteen  davs  in  the  books  of  the  shire,  or  other  se- 
parate jurisdiction,  where  the  party  was  denounced,  1579,  C  75. ; 
1597,  C.  268.    But  by  a  posterior  act,  1600,  C.  13.,  registration, 
either  in  the  books  of  that  shire,  or  in  the  general  roister  at 
Edinburgh,  is  declared  sufficient     Letters  of  homing,  whidi  get 
the  name  of  general,  sometimes  issue  from  the  signet  without  any 

previous 

•  This  1)88  been  strongly  exemplified  in  a  late  case,  Fac.  CoU.  June  S.  1797,  Hog, 
Dict.  p.  S346. 
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previous  decreet  or  so  much  as  citation  against  any  particular  party ; 
of  which  more  tn/r«  ^•4.  T.  3.  §  11.  But  homings  are^  by  1592, 
C.  142.,  declared  to  be  no  foundation  for  denouncing  any  person 
who  has  not  been  previously  cited  to  hear  and  see  me  letters  di- 
rected against  him. 

57«   Denunciation  may  proceed,  either  on  civil  debts,  or  on 
crimes.    Denunciations  on  debts  are  void,  if  they  be  not  used 
within  a  year  afler  the  charge  is  given  to  the  debtor  upon  the  horn^ 
ing,  or  if  the  ground  on  which  the  diligence  proceeaed  be  insuffi- 
cient, or  if  the  debt  have  been  paid  previously  to  the  denunciation. 
But  to  preserve  the  crown's  right  against  the  consequences  of  col- 
lusion between  the  debtor  and  creditor,  ^r«f,  the  officers  of  state 
must  be  made  parties  to  all  such  actions  of  reduction,  Spot.  p.  104, 
105,  Douglasj  (DicT.  p.  2714.),  and,  2dly^  No  discharge  granted  by 
the  creditor  to  the  person  denounced,  though  it  bear  a  date  prior 
to  the  denunciation,  can  be  pleaded  as  a  ground  of  reduction,  in 
prejudice  of  the  crown's  right,  unless  the  denounced  make  oath  be- 
fore the  session,  that  it  is  of  a  true  date,  1594,  C.  213.   In  criminal 
cases,  denunciations  niay  be  ^used  against  persons  cited  to  the 
court  of  justiciary,  either,  Jint^  if  they  appear  there  with  a  greater 
number  of  followers  than  is  permitted  by  statute ;  or,  2c%,  if,  by 
failing  to  appear,  the^  are  declared  fugitives  from  the  law.     In  the 
first  case,  the  denunciations  must  be  made  at  the  cross  of  the  head 
borough  of  the  shire  where  the  court  is  held,  and  registered,  either 
in  the  books  of  the  shire  of  the  domicil,  or  in  the  books  of  adjour- 
nal of  the  justiciary.     In  the  last  case,  tiie  denunciation,  if  used  at 
the  market-cross  of  Edinburgh  within  six  days  afler  the  sentence 
of  fugitation,  is  declared  as  effectual  as  if  it  had  been  made  at  the 
cross  of  the  county-town  of  the  rebel's  domicil,  1592,  C.  128^    Sin- 
gle escheat  may  fall  without  any  denunciation  by  a  messenger. 
Thus  it  falls,  by  our  customary  law,  upon  sentence  of  death  pro- 
nounced in  a  criminal  trial ;  and  by  special  statute,  upon  one's 
being  convicted  of  certain  crimes,  though  not  capital,  ex.  gr.  per- 
jury and  bigamy,  1551,  C.  19. ;  deforcement,  and  breach  of  arrest- 
ment, 1581,  C.  118. ;  and  usur^,  1597,  C.  247. 

58.  The  effects  of  denunciation  thus  orderly  used,  or  of  convic- 
tion in  the  criminal  trials  before  mentioned,  are,  first,  that  the 
moveable  estate  of  the  person  so  denounced  or  convicted  falls  as 
escheat  to  the  kin^ :  and  it  is  doubtless  the  natural  consequence  of 
proper  rebellion,  mat  the  rebel's  whole  estate  should  fall  to  the 
crowHy  supr.  T.  3.  §  12. ;  but  it  seems  inconsistent,  both  with  hu- 
manity and  justice,  to  fix  the  consequences  of  high  treason  upon 
any  man,  merely  because  he  is  unable  to  pay  his  debt ;  and  at  the 
same  time,  to  bestow  upon  the  crown  even  the  smallest  part  of  the 
debtor's  funds ;  all  of  which  ought  to  be  applied,  in  the  first  place^ 
towards  the  creditor's  payment.  Upon  this  ground,  some  lawyers 
have  been  led  to  conjecture,  that  this  doctnne  was  originally  de- 
visedy  not  for  enriching  the  crown,  but  as  a  means  of  domg  justice 
to  the  creditors  of  obstinate  and  wilfiil  debtors :  that  the  king  is  not 
truly  proprietor  of  the  esdieat  goods,  but  barely  a  trustee  account- 
able to  the  creditors ;  and  that  it  is  for  this  reason  gifts  of  single 
escheat  are  always  granted  by  the  ofiicers  of  the  crown,  not  to 
strangers^  but  to  the  creditors  of  the  denounced,  according  to  fixed 
rules.  But  this  favourable  hypothesis  has  little  support  firom  our 
statutes  ;  on  the  contrary,  the  right  of  the  escheat  goods  in  the 
crown  is  expressly  established  by  several  acts,  1551,  C  7. ;  1579, 
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C.  75. ;  1592,  C.  145. ;  with  this  only  proviso  in  favour  oi  credi- 
tors, that  the  creditor  complaining  or  offended,  that  is,  the  credi- 
tor on  whose  diligence  the  escheat  falls,  shall  be  entitled  caUe  onh 
nia  to  the  payment  of  the  debt  contained  in  his  letters  of  homing. 
And  this  burden  upon  the  crown's  right  is  most  just ;  for  no  right 
would  have  arisen  to  the  crown,  had  it  not  been  for  the  diligence 
of  that  creditor.  Hence  it  may  be  concludedi  that  the  preference 
given  by  the  Barons  of  Exchequer  to  the  other  creditors  of  the 
rebel,  in  their  nomination  of  a  donatary,  is  merely  an  act  of  equi- 
ty or  humanity,  and  could  not  be  demanded  by  those  creditors  as 
of  right 

59.  Towards  forming  a  judgment,  or  at  least  a  probable  conjec- 
ture, concerning  the  origin  of  denunciation  for  civil  debts,  it  may 
be  observed,  that  by  the  ancient  laws,  a  most  reasonable  distinction 
was  made  between  the  effect  of  obligations  for  liquid  debts,  whidi 
the  debtor  may,  by  misfortunes,  be  sometimes  disabled  from  dis- 
charging, and  of  those  for  the  performance  of  facts  in  one's  own 
power.  To  recover  payment  ol  the  first,  the  creditor  might  have 
attached  the  debtor's  estate,  real  and  personal,  but  without  treating 
him  as  a  criminal  in  default  of  payment ;  whereas  obligations  ad 
factum  prcBstandum  might  have  oeen  made  effectual  by  liters  of 
four  forms,  or  of  homing ;  two  diligences  nearly  of  the  same  na- 
ture ;  both  of  which  drew  after  them  the  heavy  pains  of  rebdUion 
upon  the  party's  failing  to  perform.  This  rigour  might  perhaps  have 
been  necessary,  in  those  ages  of  licentiousness,  to  enforce  obedi- 
ence to  the  law  ;  and  it  could  not  be  taxed  with  injustice,  because 
it  affected  none  but  those  who  refused  to  comply  with  die  direc- 
tions of  the  law,  where  it  was  in  their  power  to  have  given  obedi- 
ence to  it  That  this  distinction  was  observed,  appears  not  only 
from  1535,  C  9.,  which,  in  obligations  to  perform,  authorised  the 
issuing  of  letters  of  four  forms ;  and  in  obligiU^ions  of  debt,  the 
diligences  of  apprising  and  poinding ;  but  likewise  from  a  l^er  of 
Q.  Mary,  recorded  in  the  books  of  sederunt,  March  1.  1564  *,  re- 
quiring the  session  to  grant  letters  of  homing  on  the  decrees  of 
commissaries,  where  the  sentence  relates  to  the  performance  of 
facts  in  the  debtor's  power,  and  letters  of  poinding  where  the  de- 
cree was  pronounced  on  a  civil  debt  When  afterwards  homing 
came  to  be  granted  for  payment  of  debt,  whether  in  virtue  of  the 
debtor's  own  consent  in  the  clause  of  registration,  or  in  conse- 
quence of  the  statute  1584,  C..139.,  the  heavy  consequences  of  de- 
nunciation fell  equally  on  all  persons  denounced,  whether  the  de- 
nunciation proceeded  on  an  obligation  for  debt,  or  for  the  perfor- 
mance of  a  fact,  the  legislature  having  neglected  to  distinguish 
between  the  effects  of  the  two.  Thus  it  is  plainly  taken  for  grant- 
ed in  1612,  C.  3.,  that  it  was  till  then  accounted  a  sufficient  de- 
fence against  slaughter  or  mutilation,  that  the  person  slain  or  mu* 
tilated  had  been  denounced  rebel,  though  only  for  a  civil  debt : 
And  thus  it  also  obtained,  that  the  moveables  of  a  person  de- 
nounced, even  for  a  civil  cause,  continued,  long  after  that  period,  to 
be  forfeited  to  the  crown,  as  if  he  had  been  in  actual  rebellion, 
till  passing  of  the  late  statute  for  abolishing  ward-tenures ;  which 
for  ever  extinguished,  not  only  the  forfeiture  of  single  escheat 
incurred  by  denunciation  upon  a  civil  debt,  but  the  casualty  of  life- 
rent escheat ;  which  is  soon  to  be  explained.  Nevertheless,  as 
both  single  ^nd  liferent  escheats  are  stul  incurred  in  the  case  of 

crimes, 

*  The  date  in  edit.  1790  is  March  I.  156S. 
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cranes,  notwithstanding  that  British  act;  and  as  all  the  conse- 
qiiences  of  denunciation,  escheat  excepted,  remain  still  in  force, 
even  where  it  is  used  upon  a  civil  debt,  it  is  necessary  to  proceed 
in  explaining  tfaem. 

60.  The  second  effect  of  denunciation  is,  that  the  denounced, 
being  in  the  construction  of  law  a  rebel,  is  not  personable  ;  or,  in 
other  words,  he  cannot  appear  judicially  in  any  court,  either  as  pur- 
suer or  defesider.  Where  indeed  he  is  cited  to  appear  for  proving 
of  any  fact,  upon  oath,  either  as  witness  or  party,  or  for  exhibiting 
writings  caMea  for  in  an  action  of  reduction,  the  pursuer  cannot 
bar  him  from  appearing  in  these  and  the  like  cases,  ailer  he  himself 
has  cited  him  j  Stair ^  July  12.  1676,  Furvesj  (DicT.  p.  5740.).  But 
his  denunciation  precludes  him  from  all  defences,  to  the  pleading 
of  whicla  he  was  not  specially  summoned.  And  hence  a  defender 
at  the  horn  was  not  suffered  to  ob}ect  to  the  pursuer's  proof,  in  an 
action  <^f  spuilzie  and  oppression  ;  Faic.  ii.  113.,  (Macombie  against 
Duguidi  Jan.  3.  1750,  I)ict.  p.  4775.).  Tliis  exception  against  th^ 
denounced,  being  most  unfavourable,  is  personal :  It  is  only  com- 
petent against  the  rebel  himself,  and  cannot  be  pleaded  against 
the  assignee,  though  the  assignation  should  be  dated  afler  the  com- 
mencement of  the  suit?  since  the  adverse  party  is  not,  by  such  afe- 
signation,  barred  from  any  defence  or  method  of  proof  otherwise 
competent  to  him  against  the  cedent,  and  so  can  suffer  no  preju- 
dice by  it. 

61.  All  moveables  belonging  to  the  rebel  at  the  time  of  his  re- 
bellion, and  all  that  may  be  afterwards  acquired  by  him  till  relaxa- 
tion, fall  under  his  single  escheat,  whether  the  rebellion  proceeds 
on  denunciation,  or  on  conviction  in  a  criminal  trial ;  and  even 
tacks,  though  they  be  heritable  in  point  of  succession,  T.  2.  §  6., 
fall  under  the  tacksman's  single  escheat,  unless  they  be  liferent 
tacks,  which  ate  declared,  by  1617,  C.  15.,  not  to  fall  by  the  single, 
but  by  the  liferent  esdieat  From  tliis  general  rule,  That  move- 
ables are  the  proper  subject  of  single  escheat,  may  be  excepted, 
^r«f,  Bonds  bearing  interest ;  which,  though  they  are  made  move- 
able as  to  heir  and  executor,  by  the  act  1661,  continue  heritable  as 
to  the  fisk,  and  so  fall  not  under  the  creditor's  single  "Escheat,  ^dly^ 
Though  all  moveables  that  are  or  shall  be  acquired  by  the  rebel 
fall  under  his  single  escheat,  where  he  either  dies,  or  is  relaxed 
within  a  year  after  denunciation ;  yet  where  he  lies  at  the  horn 
unrelaxea  for  a  year,  that  rule,  as  to  future  acquisitions,  is  con- 
fined to  those  particular  moveables  which  are  not  the  fruits  of  heri- 
table  rights  j  ror  such  of  the  fi'uits  arising  from  heritage,  whether 
natural  or  civil,  as  become  due  after  the  term  next  ensuing  the  re- 
bellion, are  in  that  case  reserved  as  the  proper  subject  of  the  life- 
rent escheat,  infi\  §  66.  Yet  all  rents,  or  profits,  arising  even  from 
heritable  subjects,  which  are  not  vested  in  the  rebel  during  his 
own  life,  but  depend  upon  the  life  of  another,  fall,  notwithstanding 
this  exception,  under  the  single  escheat  j  not  only  those  that  were 
due  at  the  time  of  rebellion,  or  became  due  within  a  year  after  it^ 
but  all  that  shall  become  due  while  the  rebel  continues  unrelaxed. 
This  is  the  case  of  a  Uferent  lease  assi^ed  by  the  tacksman  to  the 
rebel,  or  of  any  other  liferent  right  assigned  to  him  by  the  liferent- 
er,  and  of  the  right  that  the  rebel  has  jure  marUi  to  the  profits  of 
his  wife's  heritable  estate  during  the  marriage;  all  which  profits, 
arising  firom  those  and  the  like  temporary  rights  belonging  to  the 
rebel,  make  part  of  the  single  escheat,  infr.  §  70,  71* 
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62.  Our  former  law  authorised  the  treitsurer  to  levy  the  escheat 
goods  summarily,  and  bring  them  into  exchequer  in  virtue  of  let* 
ters  of  intromission,  which  were  raised  in  the  name  of  the  treasu* 
rer,  and  directed  to  the  sheriff  of  the  shire  where  the  rebel  resided, 
or  to  o£Scers  at  arms,  1 579,  C.  75.,  without  giving  him  an  opportu- 
nity to  object,  either  against  the  order  used  in  the  process  of  horn- 
ing,  or  against  the  ground  of  debt  on  which  that  diligence  proceed- 
ed. But  this  method  was  neither  just  of  itself,  nor  agreeable  to  the 
rules  of  our  law ;  for  single  escheat  is  truly  a  legal  conveyance  of 
the  rebel's  goods  in  favour  of  the  crown,  which,  like  other  convey- 
ances, ought  to  be  completed  by  some  publication  that  may  serve 
for  an  intimation,  infr.  B.  S.  T.  5.\  3.  This  old  and  oppressive 
usage  is  therefore  justly  gone  into  disuse ;  and  by  the  later  practice^ 
our  kings,  in  place  of  retaining  the  escheat  to  themselves,  make  it 
over  to  a  donatary ;  whose  right  to  the  escheat  goods  is  not  per- 
fected, till  upon  an  action  of  general  declarator,  to  which  the  rebel 
himself  must  be  made  a  party,  a  decree  be  extracted,  declaring  that 
the  right  of  the  rebePs  escheat  is  fallen  to  the  king  by  his  denun- 
ciation, and  that  that  right  is  now  transferred  from  the  king  to  the 
pursuer,  as  his  donatary  j  Forbes^  8.  {Fount.  10,)  Nao.  1710,  BGrihr 
wick^  (Diet.  p.  3655A  Gifts  of  single  escheat  granted  by  the  so- 
vereign, though  in  tne  form  of  words  absolute,  had  hj  the  older 
practice  a  limitation  implied  in  them  with  respect  to  their  duration ; 
Dune  J  Feb.  2.  1627,  Somervell  (Dict.  p.  ^074.) ;  for  though  such 
gift  had  contained  an  express  clause,  making  over  all  which  the  re- 
bel had  then  acquired,  or  should  afterwards  acquire  till  rdaxation, 
it  was  adjudged  to  carry  no  more  than  what  he  should  acquire  with^ 
in  a  year  after  the  gift;  Pr.  Falc.  76.  113,  [NeUson  against  Kenne^ 
dy^  DicT.  p.  5085,  and  Macinto$h  against  PHmroie^  Dict.  p.  5087.) ; 
but  by  later  decisions,  those  gift;s  have  received  a  ftill  mterpreta- 
tion,  according  to  the  natural  meaning  of  the  words ;  Feb.  &  1712, 
Lo.  MintOy  observed  by  Forbes,  (Dict.  p.  5090.),  where^  for  arrester^ 
(the  last  word),  read  donatar. 
Gifts  of  escheat.        63.  The  creditor  on  whose  diligence  the  esdbeat  faUsf  seeing  that 

forfeiture  is  burdened  with  the  payment  of  his  debt,  may,  in  an  ac- 
tion for  payment,  sue  all  donatanes  and  intermeddlers  whatever  with 
the  escheat  goods,  on  a  summons  of  six  days,  159S,  C.  145 :  And 
it  has  been  adjudged,  that,  let  the  defender's  intromissioii  be  ever 
so  small,  the  creditor  has  a  right  to  recover  from  him  the  ftiU  pay- 
ment of  his  debt,  even  thou^  the  rebel's  whole  ftmds  should  not 
be  sufficient  for  clearing  it ;  x)firie,  March  15. 1631,  Fletcher^  (Dict. 
p.  3614.).  The  Barons  of  Excheouer,  therefore,  never  refuse  a  gift 
of  the  rebel's  escheat  to  such  creditor,  when  he  demands  it,  upon 
his  granting  backbond  that  he  shall  be  accountable  for  his  intro- 
missions ;  and  that  as  soon  as  his  debt  is  cleared  off,  he  shall  di- 
vest himself  in  favour  of  the  person  whom  the  Barons  may  nama 
Though  there  is  no  statutory  restraint  on  the  sovereign  in  the  no- 
mination of  a  second  donatary,  $upr.  §  58.,  yet  the  Barons,  from  a 
just  favour  to  lawful  creditors,  never  name  a  stranger,  so  long  as 
any  debt  due  by  the  rebel  remains  unpaid.  This  second  doiiataiy» 
who  is  in  efiect  assignee  to  the  backbond  granted  by  the  first  do* 
natary,  is  entitled  to  call  that  first  to  account,  in  so  far  as  his  intro- 
missions have  exceeded  the  amount  of  his  debt  Second  gifbi  re- 
quire no  declarator,  because,  by  the  declarator  of  the  first  gift,  the 
rebel  has  been  already  declared  to  be  duly  denounced ;  but  if  any 
nullity  should  afterwards  appear  in  the  process  of  homing  and  de- 
nunciation 
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nunciation  upon  which  the  first  gift  has  proceeded,  the  first  gifl 
and  declarator  would  become  destitute  of  a  foundation  ;  and  the 
second  gifl,  which  thereby  would  become  the  first,  must  be  declar- 
ed, as  it  there  had  been  no  former  declarator. 

64.  It  was  much  contested  by  lawyers  before  the  abolishing  of 
heritable  jurisdictions,  whether  the  single  escheat  of  rebels  who  re- 
sided within  a  regality-jurisdiction  belonged  to  the  sovereign  ac- 
<»rding  to  the  rule  now  explained,  or  to  the  lord  of  the  regality 
in  virtue  of  a  right  implied  m  all  regalities  erected  by  the  crown. 
Stair  confined  the  right  of  escheats  to  such  lords  of  regality  as  were 
infefb  expressly  with  that  privilege;  J?.  3.  T.  3.  §  20.;   and  the 
reasons  offered  for  this  opinion  by  Dirleton,  Doubts^  voce  Re- 
<jALiTy,  were  strong,  viz.  that  it  was  contrary  to  the  nature  of  juris- 
diction, that  any  judge  should,  without  a  special  grant,  claim  forfei- 
tures arising  from  sentences  pronounced  or  denunciations  used 
without  the  limits  of  his  territory  ;  and  far  less  the  forfeiture  bv 
single  escheat,  which  is  a  right  proper  to  the  king,  arising  from  the 
obedience  due  to  him  by  his  subjects,  and  which  is  therefore  in  all 
letters  of  homing  declared  to  belong  to  the  crown,  without  any  re- 
striction.     Mackenzie,  on  the  other  hand,  Crim.   Treatise,  Part  2. 
Tit.  11.  §  9.,  affirmed,  that  every  lord  of  regality,  though  that  right 
was  not  expressed  in  his  grant,  was  entitled  to  the  single  escheats 
of  those  who  resided  within  the  regality,  even  though  the  move- 
ables belonging  to  the  rebels  should  have  been  situated  elsewhere ; 
^which  doctrine  rests  upon  this  ground,  that  no  argument  drawn 
from  the  general  nature  of  jurisdiction  ought  to  be  applied  against 
aregality,  which  is  a  jurisdiction  regalemhabens  dignitatem,  and  there- 
fore not  to  be  circumscribed  by  common  rules. 

65.  A  person  denounced  for  a  civil  debt  may  obtain  letters  of 
relaxation  from  the  horn,  by  which  he  is  relieved  from  the  con- 
sequences of  denunciation  ;  either,  JirBt,  where  he  offers  any  suffi- 
cient objection  or  ground  of  suspension  against  the  validity  of  the 
debt,  or  the  formality  of  the  diligence ;  or,  2dly,  where  the  creditor, 
upon  payment  or  satisfaction  made  to  him,  consents  in  his  acquit- 
tance to  the  relaxation  of  the  debtor :  But  those  letters,  whether 
they  proceed  on  the  creditor's  consent,  or  the  debtor's  reasons  of 
suspension,  must  be  published  at  the  same  market-cross  where  the 
debtor  was  denounced,  and  registered  within  fifteen  days  after  pub- 
lication, in  the  same  books  m  which  the  homing  was  reconied, 
1579,  C.  75.     Relaxation,  when  it  proceeds  on  a  nullity  in  the 
ground  of  debt  or  diligence,  has  the  effect  of  restoring  the  denoun- 
ced to  his  former  state  in  all  respects  ;  for  a  denunciation  which  is 
void  can  have  no  legal  consequences.     But  where  the  relaxation  is 
grounded  barely  on  the  creditor's  consent,  which  cannot  hurt  the 
interest  of  the  crown,  it  has  no  retrospective  quality,  restoring  to 
the  rebel  the  right  of  the  moveables  which  had  belonged  to  him 
previously  to  his  relaxation  ;  for  all  those  are  already  forfeited  to 
the  King,  and  may  therefore  be  given  to  any  donatary,  notwith- 
standing the  relaxation,  if  the  letters  bear  no  special  clause  resto- 
ring them  to  the  rebel.  Hence  letters  of  relaxation  cannot  be  grant- 
ed till  the  King  be  satisfied  for  the  escheat,  Act  of  sederunt,  Dec.  3. 
1601 ;  and  they  commonly  bear  the  payment  by  the  rebel  of  a  par- 
t^icidar  sum  to  the  exchequer,  in  consideration  of  which  he  is  re- 
stored to  the  whole  subject  escheated.     As  to  the  moveable  sub- 
jects which  the  rebel  may  afterwards  acquire,  the  relaxation  carries 
in  its  own  nature  a  right  to  them  ;  or,  to  speak  more  properly,  they 
do  not  fall  as  escheat 
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66.  If  the  rebel  continue  unrelaxed  for  year  and  day  after  de- 
nunciation, his  liferent  escheat  falls  to  his  immediate  superior  or 
superiors,  u  e.  each  of  them,  where  there  are  more  than  one,  ac- 
quires a  right  to  the  rent  or  other  profits  of  such  of  the  rebel's 
heritable  subjects  as  hold  of  himself,  during  all  the  days  of  the  re- 
bel's life,  while  he  continues  unrelaxed,  whether  those  subjects  be- 
long to  the  rebel  in  property,  or  barely  in  liferent.  Though,  there- 
fore, it  is  a  common  expression,  that  heritable  rights  iall  under 
liferent  escheat ;  it  is  only  the  liferent,  or  the  profits  arising  from 
those  rights  during  the  rebel's  life,  that  are  carried  by  that  casual- 
ty ;  which  profits,  though  they  be  in  themselves  moveable,  are  the 
fruits  of  heritable  subjects.  This  right  is  fully  ascertained  by  1535, 
C.  32.,  which  declares,  that  by  our  tormer  practice,  the  rents  of  the 
lands  belonging  to  those  that  were  year  and  day  denounced,  returned 
to  the  superior  during  the  rebel's  life,  except  when  he  was  guilty  of 
treason  ;  and  that  our  law  should  be  so  interpreted  for  the  future. 
The  reason  assigned  for  this  casualty  is,  that  the  vassal  continuing 
rebel  for  year  and  day,  ceaseth  to  be  vassal^  being  in  the  judgment 
of  law  civilly  dead ;  that  during  the  rebel's  natural  life,  no  heir 
can  be  served  to  him,  so  that  the  superior  must  be  without  a  vassal 
till  his  death  ;  and  that,  therefore,  he  is  entitled  to  the  rents  of  the 
rebel's  lands,  (from  which  nothing  ever  barred  him  but  the  grant 
he  had  made  to  the  vassal),  that  so  with  these  he  may  in  the  mean 
time  make  up  for  the  loss  he  ^sustains  through  the  want  of  a  vassal 
From  the  descriptions  now  given,  of  single  and  liferent  escheat,  k 
is.  easy  to  distinguish  between  the  different  natures  and  properties 
of  the  two.  Single  escheat  is  a  legal  penalty  arising  from  disobe- 
dience to  the  will  of  the  King's  letters,  and  therefore  accrues  to 
the  King  alone,  who  is  the  party  offended.  But  liferent  escheat 
falls  not  so  much  by  way  of  penalty,  as  from  the  condition  of  the 
vassal,  wJio,  by  being  civiliter  mortuus^  can  be  no  longer  considered 
.under  nthe  character  of  Vassal.  Stair,  B.  2.  T.  4.  §  64,  69.,  and 
Mackenzie,  §  28.  h»  t.j  in  treating  of  the  time  in  which  escheat  Ms, 

.  express  themselves  as  if  liferent,  as  well  as  single  escheat,  £dls  firom 
the  time  that  the  party  is  denounced  rebel ;  but  .say,  that  by  the 
indulgence  of  the  law  a  year  is  given  to  the  denounced,  within 
which  he  may  obtain  relaxation.  One  might  be  apt  to  draw  it  as 
a  necessary  inference  from  thence,  that  the  casualty  of  liferent 
escheat  is  suspended  during  that  period ;  but  that,  if  the  rebel  be 
jiot  relaxed  within  the  year,  the  liferent  has  full  effect  &om  the 
time  that  the  casualty  truly  fell,  so  as  to  entitle  the  superior  to 
all  the  profits  of  the  rebel's  lands  due  after  the  term  immediately 
ensuing  the  denunciation :  Nevertheless  it  seems  to  be  held  as  the 
jaw  of  Scotland,  both  by  our  writers  and  decisions,  that  liferent 
.escheat  has  no  retrospective  quality,  so  as  to  include  any  rents  of 
the  rebel's  heritable  subjects,  but  such  as  fall  due  afler  year  and 
day  from  the  denunciation  j  Stair ^  B.  3.  T.  3.  §  15.  vers.  For  dear- 
ingy  and  B.  4.  T.  9.  §  7. ;  Bank.  B.  2.  T.  4.  §  39. ;  Durie^  July  1. 
1626,  Haliburton,  (Dict.  p.  3618.). 

67.  As  the  superior  acquires  a  full  right  to  this  casualty,  merely 
by  ,the  act  of  the  vassal's  continuing  unrelaxed  for  a  year  after  de- 
nunciation^  no  voluntary  act  done  by  the  rebel  afterwards  can  cut 
off  the  superior  from  the  right  he  hath  thus  acquired  to  the  rents  of 
his  vassal  s  lai)ds  while  the  casualty  shall  subsist  Hence,  even 
where  the  lands  were  laid  under  the  strictest  entail,  an  irritancy  in- 
curred by^the  proprietor,  after  the  falling  of  his  liferent  escheat  to 
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the  superior,  by  sujSering  adjudication  to  pass  against  his  lands  upon 
a  personal  debt  he  had  formerly  contracted,  was  adjudged  to  have 
no  effect  against  the  superior's  casualty ;  Karnes^  34,,  (Scot^  July  18. 
1722,  DicT.  p.  3673.).  Nor  can  the  rebel's  relaxation  after  the 
year  have  force  to  carry  off  from  the  superior  any  of  the  interme- 
diate rents  due  to  him  preceding  the  relaxation ;  to  which  he  hath 
the  same  right  as  if  the  rebel  had  not  been  relaxed.  But  none  of 
the  subjects  acquired  by  the  rebel  after  relaxation,  or  fruits  thereof, 
fall  either  by  the  single  escheat  to  the  King,  or  by  the  liferent  to  the 
superior ;  tor  after  relaxation,  he  is  no  longer  either  rebel  to  the 
king,  or  civilly  dead  as  to  his  superior.  If  one  who  had  been  de- 
nounced for  not  appearing  in  a  criminal  trial,  and  who,  upon  his 
relaxation,  had  given  new  security  for  his  appearance,  should  again 
suffer  himself  to  be  denounced  for  the  same  cause,  the  year  is 
computed  as  to  the  liferent  escheat  from  the  first  denunciation,  as 
if  there  had  been  no  relaxation. 

68.  It  is  the  superior  alone  who  is  entitled  to  this  casualty,  as  he 
is  to  all  other  rights  connected  with  the  superiority ;  and,  conse- 
quently, where  there  is  no  superior,  no  liferent  can  falL     In  feudal 
rights  belonging  to  the  rebel,  which  require  no  seisin,  the  escheat 
accrues  to  him  who  would  have  been  superior  to  the  rebel  had  the 
right  required  a  seisin ;  the  disposition  of  the  law  supplying  in  that 
case  the  want  of  a  seisin.  By  this  rule,  the  liferent  escheat  of  a  mini- 
ster's manse,  glebe,  and  stipend,  falling  during  the  minister's  life  or 
incumbency,  accrues  to  the  King  ;  because,  if  seisin  were  essential 
to  those  rights,  the  King  would  be  the  natural  superior,  both  as  he 
is  sovereign,  and  as  the  subjects  liferented  by  the  incumbent  are 
presumed  to  have  been  originally  granted  by  him  ;  Duricj  March 
28.  1628,  Fletcher,  (Dict.  p.  3633.).     In  like  manner,  liferents  by 
courtesy  or  terce,  which  are  legal  rights  complete  without  seisin, 
fall  to  the  superior  of  the  lands  liferented ;  because  had  seisin  been 
necessary  to  perfect  them,  the  disponee  in  the  liferent  right  would 
have  been  made  to  hold  of  that  superior  ;  Hope,  (Homing),  Jxdy 
12.  1622,  Maxwell,  (Dict.  p.  3636.).    It  is  from  this  principle,  that 
landlords  have  right  by  that  casualty  to  the  profits  oi  liferent  tacks 
granted  by  themselves  in  favour  of  the  tacksman  who  has  been 
year  and  day  denounced :  for  the  tacksman  derives  right  from  the 
landlord  alone,  and  is  bound  Co  acknowledge  no  other ;  and  if  tacks 
had  required  seisin,  the  right  would  naturally  have  been  taken  to 
be  holden  of  the  granter,  St.  B.  2.  T.  4.  §  62. 

69.  In  heritable  rights  which  have  been  perfected  by  seisin  in 
the   person  of  the  ancestor,  the  liferent  escheat  of  the  apparent 
heir  (or  heir  not  yet  entered)  falls  to  the  superior  of  the  right,  as 
if  he  were  entered  ;  for  the  heir's  neglecting  what  was  in  his  power 
to  perform,  ought  to  be  neither  profitable  to  himself,  nor  hurtful 
to  the  superior;  Durie,  July  3.  1624,  Mure,  (Dict.  p.  3638.).    But 
if  the  rebel  has  acquired  right  to  an  heritable  subject,  not  as  heir, 
but  as  singular  successor,  and  is  not  infeft  on  his  charter,  he  can- 
not be  deemed  vassal  in  the  subject  till  he  be  seised ;  and  of  course, 
the  superior  of  the  lands,  since  he  is  not  superior  to  the  disponee, 
cannot  be  entitled  to  his  liferent  escheat,     fhe  rents  therefore  of 
such  lands,  while  the  rebel  continues  unrelaxed,  accrue  to  the  King, 
Stair,  July  22.  1675,  Menzies  v.  Kennedy,  (Dict.  p.  3639.) ;  not  in- 
deed by  the  liferent  escheat ;  for  the  King,  though  he  be  the  rebel's 
sovereign,  is  not  his  superior ;  but  in  the  right  of  single  escheat,  or 
more  properly  as  a  penal  consequence  of  rebellion,  by  which  the 
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whole  of  die  rebeFs  moveable  estate,  which  is  not  by  special  statute 
or  custom  appropriated  to  the  superior  by  the  liferent  escheat,  falls 
to  the  King.  On  this  ground,  the  interest  due  to  a  creditor,  after 
his  being  year  md  day  denounced  upon  a  bond  bearing  a  clause  of 
infeiime^t,  but  without  mentioning  either  lands  or  superior,  was 
adjudged  to  belong  to  the  King  or  his  donatary,  Durie^  July  1. 1626, 
Haliburtorif  (Dict.  p.  3618.).  Hence  also,  though  personal  bonds 
bearing  interest  are,  by  the  act  1661,  heritable  quoad  ^cum ;  yet 
the  whole  interest  that  is  due  upon  them  falls  to  the  King ;  not 
only  what  may  have  become  due'before  the  expiration  of  the  year 
immediately  ensuijog  the  denunciation,  (which  tails  properly  under 
siiigle  escheat],  but  all  that  may  become  due  afterwards  till  relax- 
ation ;  for  it  cannot  accrue  to  any  superior  by  the  liferent  escheat. 

70.  By  this  casualty,  the  superior  is  entitled  to  the  profits  of  all 
heritable  rights,  of  which  the  rebel  vassal  is  either  full  fiar,  as  an 
infeftment  of  property,  a  right  of  annualrent,  ^c. ;  or  even  bare 
liferenter,  as  a  liferent  of  lands  by  the  courtesy  or  terce,  a  liferent 
tack,  a  liferent  ofiice,  ^c. ;  but  with  the  following  difference  be- 
tweeh  the  two :  In  liferent  rights,  the  casualty  cannot  fall,  if  the 
rebel  has  acquired  them  by  assignation  ;  for  in  such  case,  he  can 
have  no  proper  right  to  them  in  his  own  person,  by  which  he  may 
be  entitled  to  the  fruits  during  his  own  life:  And  hence  a  liferent 
infeftment,  or  a  liferent  tack,  when  it  is  assigned  by  the  liferenter 
to  another,  falls  not  under  the  assignee's  liferent  escheat,  but  his 
single,  Durie^  July  29.  1625,  Ker^  (Cicx.  p.  507 J.),  supr.  §  61. ;  be- 
cause a  proper  liferent  right  cannot  be  communicated  to  the  assig- 
nee, whose  right  by  the  conveyance  reaches  no  farther  than  to  the 
rents  during  the  cedent's  life,  not  during  his  own,  infr.  T.  9.  §  41. 
Whereas  heritable  rights  of  property  on  which  seisin  has  followed, 
fall  under  the  liferent  escheat,  even  in  the  person  of  an  assignee, 
ex.  gr.  a  disposition  of  lands,  or  an  assignation  of  an  infeftn^nt  of 
annualrent;  because  the  right  of  these  is  as  fully  vested  in  an  assignee 
upon  a  proper  conveyance,  as  it  was  before  in  the  proprietor  or 
original  creditor,  and  does  in  no  degree  depend  on  the  life  of  the 
cedent  If  liferent  leases,  when  assigned,  fall  under  the  single  es- 
cheat, much  more  must  leases  for  a  definite  number  of  years ;  for 
these  fall  under  the  single  escheat  in  the  person  of  the  tacknnan 
himself:  But  it  would  seem,  that  a  lease  granted  for  a  determinate 
time  longer  than  the  natural  life  of  man,  ought  to  fall  under  liferent 
escheat,  both  in  the  person  of  the  tacksman  and  of  his  assignee, 
Steu.  V.  Single  escheat ;  because  such  lease  is  as  permanent  in  every 
respect  as  a  liferent  lease,  and  its  duration  of  as  long  continuance 
in  the  person  of  the  assignee  as  in  that  of  the  tacksman. 

71.  On  the  principle  of  the  preceding  section,  no  liferent  right 
vested  in  the  wife,  to  the  profits  of  which  the  liusband  is  entitled 

jure  maritU  falls  under  the  husband's  liferent  escheat,  but  under  his 
single :  for  the  Jus  mariti  is  a  legal  assignation  to  the  husband, 
which  transfers  to  him  the  fruits  of  the  subjects  belonging  to  her 
merely  during  her  life.  By  the  same  rule,  the  casualty  of  liferent 
escheat,  when  it  is  transmitted  to  a  donatary,  becomes  moveable  in 
his  person,  and  so  falls  under  his  single  escheat,  Durte,  March  10. 
1631,  Stewart^  (Dict.  p.  3623.).  Hence,  if  we  suppose  the  liferent 
escheat  of  a  subvassal  to  fall  first,  by  his  being  year  and  day  de- 
nounced, and  then  that  of  the  vassal,  his  immediate  superior,  the 
subvassal's  liferent,  after  it  has  accrued  to  the  vassal,  must  malce 
part  of  that  vassal's  single  escheat ;  because  tlie  vassal's  right  to 
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the  8Ubva8sal*9  liferent  is  not  a  liferent  right  in  his  (the  vassal's) 
person,  since  it  depends,  not  on  his  own  life,  but  on  that  of  the 
subvassal ;  and  therefore  necessarily  falls  to  the  King  by  the  single 
escheat,  and  not  to  the  vassaFs  immediate  superior  as  liferent  Stit 
if  the  liferent  of  the  vassal  should  fall  first,  ana  afterwards  that  of  the 
subvassal,  the  subvassal*s  liferent  must  fall,  not  as  single  escheat  to 
the  King,  but  as  liferent  to  his  mediate  superior,  who,  by  coming  in 
place  of  ^e  immediate  one,  acquires  the  same  right  to  the  subvas- 
sal*s  liferent  that  such  immediate  superior  would  have  had,  if  he 
had  not  been  disabled  from  taking  it,  by  being  year  and  day  rebel, 
Dune,  Feb.  26.  1628,  Sibbald,  (Dict.  p.  361&) ;  July  24.  1632, 
Rule  J  (Dict.  p.  3624.),  near  the  end,  also  observed  by  Duriey 
where  the  word  albeit  ought  to^be  read  because. 

72.  Liferent  escheat,  though  common  to  ward,  feu,  and  blanch 
holdings,  hath  no  room  in  burgage  tenures,  nor  in  mortifications  or 
mortmains ;  for  as  that  casualtj^  continues  only  during  the  life  of 
the  vassal,  it  cannot  with  propriety  be  applied  to  holdings,  where 
the  vassal  is  a  corporation,  which  never  dies.  This  furnishes  us 
with  one  obvious  reason,  why  the  liferent  escheat  of  a  borough 
should  not  fall,  on  the  magistrates  being  denounced  rebels  for  a 
debt  due  by  the  incorporation.  Another  is,  that  whatever  effect 
such  denunciation  may  have  in  certain  cases  against  the  persons  de- 
nounced, the  borough  ought  not  to  suffer  for  the  negligence  of  the 
magistrates  in  not  clearing  off  its  debts,  St.  B.  2.  T.  4.  §  67.  It 
can  admit  no  doubt,  that  when  a  private  burgess  is  denounced 
upon  a  debt  due  by  himself,  his  single  escheat  must  fall  as  a  conse-^. 
quence  of  the  rebellion  implied  in  denunciation  :  And  though  it 
should  be  allowed,  that  the  liferent  escheat  of  his  burgage-lands 
cannot,  in  proper  speech,  fall  to  the  King  as  superior,  because  life- 
rent escheat  never  falls  but  from  the  want  ot  a  vassal ;  yet  the 
rents  of  all  the  heritable  rights  belonging  to  the  rebel,  which  &11  not 
to  the  superior  as  liferent,  must  be  forfeited  to  the  King  as  sove- 
reign, according  to  the  rule  set  forth  mpr.  §  69.  No  heritable 
right  belonging  to  any  number  of  persons  who  are  constituted  into 
a  corporation  can  fall,  either  in  wnole  or  in  part,  upon  the  denun- 
ciat-ion  of  any  individual  member  of  the  society,  for  his  own  proper 
debt,  ex.  gr.  lands  belonging  to  a  bishop's  chapter,  or  to  any  corpo- 
ration of  tradesmen  within  a  borough  ;  because  none  of  the  profits 
of  such  rights  can  be  said  to  belong  to  the  person  denounced,  but 
are  common  to  the  whole  corporate  body :  Yet  if  a.  churchipan, 
who  has  a  benefice  proper  to  himself,  be  denounced  for  his  own 
debt,  his  liferent  escheat  falls,  i.  e.  the  profits  of  the  benefice  during 
his  life  or  incumbency ;  because,  though  the  fee  of  such  benefice  be 
not  in  him,  he  hath  a  liferent  right  proper  to  himself  in  the  sub- 
ject ;  whereas,  in  the  former  case,  both  fee  and  profits  are  in  the 
society,  SL  B.  2.  71  4.  §  68. 

73.  In  liferent  escheat,  as  in  single,  the  right  is  made  over  to  a  do- 
natary.  But  though  the  superior's  right  to  the  liferent  is  truly 
completed,  by  the  elapsing  of  a  year  after  the  rebel's  denunciation, 
supr.  §  66, 67. ;  yet,  before  the  donatary  can  take  possession  of  the  he- 
ritable rights  falling  under  the  escheat,  he  must  get  bis  gift  judicial- 
ly declared,  upon  an  action  of  general  declarator,  ror  the  two  following 
reasons :  Firsty  That  it  may  appear  that  a  year  is  run  from  the  re- 
bel's denunciation  ;  till  which,  the  superior's  right  of  liferent  does 
not  take  place ;  2c%,  That  the  gift  made  over  to  the  superior  may 
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^  ^/m  ^  ^m  ^    conveyance  of  the  escheat  from  the  superior ;  which  has  not  the 

effect  of  divesting  him,  or  transferring  his  right  to  the  donatary, 
till  it  be  intimated,  or  made  public,  by  a  decree  of  declarator,  see 
^air^  June  19.  1669,  Scot^  (Dict.  p.  5100.),  in  the  same  mannej: 
that  a  general  declarator  of  single  escheat  serves  for  declaring^  that 
the  rebers  escheat  is  fallen,  and  for  intimating  the  donatary's  right 
thereto  from  the  crown,  St.  B.  3.  71  S.  ^  23.  Hence,  in  a  compe- 
tition between  donataries,  whether  of  single  or  liferent  escheat,  (for 
the  rule  holds  in  both),  the  gift  which  is  first  declared  is  prefera|;le 
to  the  other,  though  that  other  should  be  the  first  in  data  Hence  also, 
a  discharge  granted  by  the  superior  to  his  vassal,  of  the  casualty  of 
liferent  escheat,  is  preferable  to  a  gift  of  the  same  date ;  because  a 
discharge  or  acquittance  is  a  complete  deed  in  itself,  whereas  a 
gift  requires  a  decree  of  declarator  to  complete  it.  I  n  a  competi- 
tion between  two  donatari«s,  before  either  of  them  has  obtained 
decree  of  declarator,  that  donatary  is  preferred  whose  summons  of 
declarator  was  first  executed ;  because  citation  is  the  first  step  to- 
wards declarator,  and  so  ought  to  be  considered  as  a  begun  dili* 
gence,  which,  in  many  instances,  lays  the  foundation  for  a  prefe- 
rence, Jan.  31.  1685,  L.  Renton^  (Dict.  p.  5097.).  Where  all  other 
things  are  equal  in  such  competition,  priority  in  date  is  the  rule  of 
preference ;  and  the  date  is  fixed,  not  by  the  time  of  the  gift^s  pass- 
ing in  exchequer,  but  by  its  passing  the  seals,  StotV,  Dec.  6.  1662, 
SteuarU  (Dict.  p.  5098.).  As  a  decree  of  general  declarator  of 
liferent  escheat  is  declaratory  in  a  proper  sense,  it  has  retrospec- 
tive powers  as  to  the  superior ;  and  does  not  so  much  confer,  a  new 
right  as  declare  the  right  to  have  been  formerly  vested  in  him  as 
far  back  as  the  civil  death  of  his  vassal.  Hence,  after  the  donata- 
ry has  got  this  decree,  the  fee  is  void,  from  the  end  of  the  year  im- 
mediately ensuing  the  denunciation  ;  and  consequently  he  has  ac- 
cess to  the  rents  from  that  time,  and  may  exercise  his  temporaiy 
right  to  the  lands,  in  the  same  manner  that  the  vassal  himself 
might  have  done  before  he  was  denounced. 
Both  general  74.  Though  the  decree  of  general  declarator  entitles  the  dona* 

and  special  tary  to  the  possession,  without  farther  process,  it  is  usual,  and  fre- 

quently necessary,  for  putting  the  tenants  in  mala  fide  to  pay  to 
others,  to  sue  them  for  payment  in  an  action,  which  is  caUed  of 
special  declarator ;  thougn  most  improperly ;  for  it  has  none  of  the 
characters  of  declaratory,  but  is  merely  a  petitory  action,  of  the 
same  nature  with  that  ot  mails  and  duties.  In  tliis  action,  the  in- 
tromitters  with  the  escheat  goods  are  the  proper  defenders,  with- 
out any  necessity  of  calling  the  rebel  or  his  representatives.  Both 
declarators  may  be  insist^  upon  in  the  same  summons ;  but  be- 
fore  the  pursuer  proceeds  upon  that  branch  of  his  libel  which  re* 
lates  to  tne  special  declarator,  he  must  obtain  sentence  in  the  ge- 
neral one,  and  extract  his  decree. 
Rnlei  of  pre-  75.  From  the  above  mentioned  observations,  the  rules  of  prefer- 

ference  between    ence  between  the  crown  or  superior  on  the  one  part,  and  the  rebel's 
the  carSSrt^^    creditors  on  the  other,  may  be  easily  collected.     First ,  it  is  a  rule, 
ibe  rebel  "  ^      common  both  to  single  and  liferent  escheat.  That  no  debt  contract- 
ed by  the  rebel  after  denunciation  can  give  the  creditor  a  prefer- 
ence, to  the  prejudice  of  him  who  is  in  right  of  the  escheat ;  nor  can 
such  debt  receive  force,  either  by  OTants  made  by  the  rebel  for  the 
creditor's  security,  or  even  by  legal  diligence  used  by  the  creditor  for 
recovering  payment,  lest  it  should  be  in  the  rebel's  power  to  disap- 
point 
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point  the  crown  of  the  single  escheat,  or  the  superior  of  the  liferent^ 
by  contracting  debts  after  denunciation  which  mi^t  exhaust  the 
subject;  Stair,  Feb.  24.  1669,  Count  of  Dundee,  (Dict.  p.  83600. 
Hence,  where  the  King  had  confirmed  an  heritable  right  srant^ 
by  the  rebel  after  denunciation^  the  donatary,  who  had  by  nis  gift 
acquired  a  right  to  the  escheat  previously  to  the  confirmation,  was 
preferred  to  the  right  confirmed ;  Forbes,  Feb.  10.  1710,  Leslie, 
(DicT.  p.  6498.).  In  denunciation  proceeding  on  a  criminal  cause, 
no  debt  contracted  by  the  rebel  after  the  criminal  act,  though  be- 
fore his  denunciation,  could,  by  our  old  practice,  afiect  the  escheat ; 
St.  B.  3.  T.  3.  §  16. :  But  Brakton,  B.  S.T.S.\  3&,  justly  observes, 
that  since,  by  act  1690,  C.  33.^  the  creditors  of  persons,  even  guilty 
of  treason,  were  secure,  if  the  debts  due  to  them  were  contracted 
before  the  citation  given  to  the  traitor  in  the  process  of  forfeiture,  by 
stronger  reason,  the  falling  of  escheat  for  lesser  crimes  ought  not 
to  have  the  efiect  of  excluding  such  creditors,  whose  debts  were 
contracted  before  the  denunciation,  whereby  the  crime  is  rendered 
public 

76.  If  the  rebel  can  contract  no  new  debt  after  denunciation  to 
the  hurt  of  the  donatary,  neither  ought  he,  2dly^  to  have  the  power 
of  granting  any  voluntary  deed  after  that  period,  in  security  even 
of  a  debt  contracted  previously  to  it^  for  the  granting  such  right  is, 
in  effect,  the  contracting  of  a  debt,  and  is  equally  hurtful  to  the 
donatary.     But  a  deed  granted  to  a  creditor  after  denunciation,  in 
consequence  o^  or  for  perfecting  a  right  to  which  the  rebel  was 
obliged  before  he  was  denounced,  is  not  accounted  voluntary,  be- 
cause he  m^ht  have  been  compelled  to  it  by  law ;  and  is  therefore 
effectual  to  the  rebel's  creditor  against  the  donatary ;  Stair,  July 
9.   1662,  Bones,  (Dict.  p.  3653 A     Though  voluntary  securities 
granted  after  rebellion  in  favour  oi  creditors,  cannot  affect  the  right 
of  escheat ;  yet  actual  payment  made  by  the  rebel  to  the  creditor 
after  that  period,  or  some  deed  equivalent  to  payment^  ex.  gr.  the 
acceptance  by  the  creditor  of  a  voluntary  assignation  granted  by 
the  rebel  in  rail  satisfaction  of  the  debt,  before  declarator  obtained 
on  the  gift,  secures  the  creditor  against  any  action  for  repayment 
at  the  suit  of  the  donatary,  if  the  debt  had  been  contracted  previ- 
ously to  the  rebellion,  5toir,  i>ec.  10. 1673,  Tet/cA,  (Dict.  p.  8367.)  ^ 
which  arises  both  from  fevour  to  the  creditor,  who  receives  no  more 
than  his  just  debt,  and  because  payment  is  an  extinction  of  the 
debt,  after  which  no  termini  habiles  for  a  competition  remain  be- 
tween the  donatary  and  one  who  had  indeed  been  a  creditor  to  the 
rebel,  but  by  having  received  either  actual  payment,  or  full  satis- 
faction of  his  debt,  before  the  donatary  had  got  his  gift  perfected 
by  declarator,  continued  no  longer  his  creditor.     In  like  manner, 
one  who  has  bought  goods  bona  fide  by  voluntary  purchase  from 
the  rebel,  even  after  denunciation,  and  has  paid  the  price  previously 
to  the  gift,  cannot  be  compelled  either  to  restore  to  the  donatary  the 
subject  purchased,  of  to  make  a  second  payment  of  the  price  to 
him  ;  because  the  transmission  of  moveables  is,  for  the  encourage- 
ment of  commerce,  rendered  by  the  law  as  easy  as  possible ;  St.B.  3. 
T.  3.  §  16.  vers.  tUt.     But  if  the  purchaser  has  not  attained  posses- 
sion of  the  goods  purchased  before  the  date  of  the  gift;,  the  dona- 
tary is  preferable,  from  a  presumption  that  the  sale  was  collusive. 

77.  The  rules  which  are  peculiar  to  competitions  in  single  escheat, 
sref  first.  That  the  creditor  upon  whose  diligence  the  escheat  falls, 
is  in  all  cases  preferable  to  the  donatary,  mpr.  §  58.     2c//y,  That 

every 
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every  creditor  of  the  rebel,  whose  debt  was  contracted  before  de- 
nunciation, and  who  has  used  diligence  before  declarator,  is  also 
preferable  to  the  donatary,  whether  such  diligence  be  complete  in 
Its  kind,  as  poinding,  or  confirmation  as  executor-creditor,  &c. 
Forbes^  Nov.  8.  1710,  JBorthmck,  (Dict.  p.  3655.) ;  or  though  it  be 
only  begun,  as  arrestment.  Stair j  Feb.  19.  1667,  Olen^  (Dict. 
p.  3645.),  without  regard  to  the  time  of  obtaining  the  forthcoming, 
by  which  the  arrestment  is  completed ;  because  the  right  of  escheat 
is  not  truly  vested  either  in  the  King,  or  his  donatary,  until  decla- 
rator, supr.  §  62. ;  which  therefore  has  no  retrospective  quality,  so  as 
to  exclude  any  diligence  used  by  the  rebel's  creditor  previously  to 
that  period.  3(//y,  Where  no  legal  diligence  has  been  used  by  the 
creditor  before  declarator,  the  donatary  is  preferable,  though  the 
debt  should  have  been  contracted  before  denunciation :  because  in 
all  competitions  of  debt,  regard  is  had  to  the  priority,  not  of  the 
ground  of  debt,  but  of  the  diligence  used  upon  it ;  Durie^  Feb.  22. 
1628,  Anderson,  (Dict.  p.  3643),  piU>  infr.  B.  3.  T.  6.  §  1.  From 
the  second  rule  above  mentioned,  relating  to  single  escheat,  it  may 
be  observed,  that  though  it  is  owing  to  the  benignity  of  our  sove- 
reigns, that  gifts  of  single  escheat  are  bestowed  on  the  rebel's  credi- 
tors, and  not  upon  strangers,  there  is  no  room  for  ascribing  to  that 
favour,  (as  Stair,  B.  3.  T.  3.  §  16.  vers.  But  the  question^  and  Mac- 
kenzie, $  35.  h.  t.  do)  the  limited  extent  of  such  gifts  in  questions 
with  the  rebel's  creditors.  The  sovereign  has  never  passed  irom  any 
of  the  rights  or  rules  of  preference  in  single  escheat  arising  to  him 
or  his  donatary,  but  hath  left  them  to  the  determination  of  our  su- 
preme court ;  and  our  judges  have  uniformly  given  the  question 
against  the  crown,  where  the  debt  due  by  the  rebel  to  his  creditor 
has  been  contracted  before  rebellion,  and  diligence  used  upon  it 
before  declarator. 

78.  The  rules  whi6h  govern  competitions  in  liferent  escheat  are 
shortly  these :  Firsl,  No  disposition,  or  obligation  to  infefl,  granted 
by  the  rebel,  though  before  his  rebellion,  and  for  an  onerous  cause, 
is  effectual  against  the  superior  or  his  donatary,  unless  seisin  has 
been  taken  on  such  obligation  within  the  year  after  denunciation, 
or,  as  we  express  it,  in  cursu  rebellionis ;  nor  is  it  enough,  that  the 
seisin  has  been  taken  previously  to  the  date  of  the  gift ;  Forbes, 
Fount.  Nov.  28.  1710,  Lo.  Al.  Hay^  (Dict.  p.  3669.),  because  the 
full  right  of  liferent  escheat  was  constituted  to  the  superior,  before 
the  gift  was  granted  by  him  to  the  donatary,  from  the  moment  that 
the  vassal  became  civilly  dead  ;  which  therefore  cannot  be  affected 
by  any  posterior  seisin.  As  a  consequence  of  this,  2£2/y,  Not  even 
legal  diligence  by  adjudication  deduced  by  the  creditor  against  the 
reoel's  estate,  though  begun  in  cursu  rebellionis,  can  exclude  the 
liferent,  unless  such  diligence  be  also  completed  within  that  period, 
either  by  seisin,  or  by  a  charge  against  tne  superior,  if  the  lands 
are  holden  of  a  subject ;  or  by  a  signature  presented  in  exchequer, 
if  they  are  holden  of  the  crown ;  because  adjudication  witnout 
either  of  these,  is  not  accounted  a  perfect  diligence ;  Durie,  Feb. 
16.  1631,  Lo.  Cranston,  (Dict.  p.  3661.).  But  if  the  adjudication 
be  thus  completed  in  cursu  rebellionis,  it  excludes  the  donataiyy 
though  it  had  not  been  begun  to  be  led  till  after  denaadation, 
St.  B.  2.  T.  4.  §  66. 

79.  When  the  fee  returns  to  the  superior,  on  the  fiiUing  of  any 
casualty  or  forfeiture  implied  in  the  nature  of  a  feudal  ffnmt,  as 
nonentry,  (and  formerly  ward  and  recognition),  his  rifiht  u  doubt- 
less affected  with  such  burdens  as  are  established  by  t£e  law  itselff 
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as  the  terce,  ^c.  and  with  all  deeds  granted  by  the  vassal  to  which 
the  superior  hath  consented ;  but  he  is  not  bound  to  r^ard  the 
voluntary  grants  made  by  the  vassal  without  his  consent,  though 
these  grants  were  effectual  against  the  vassal  himself,  as  long  as  the 
fee  remained  in  him ;  because  in  casualties  arising  from  the  genuine 
nature  of  feus,  the  superior  is  understood,  when  he  first  made  the 
grant,  to  have  stipulated,  that  the  right  of  fee  should  return  to  him- 
self, in  the  event  of  their  falling,  as  ample  as  he  granted  it.     But 
liferent  escheat,  though  it  has  been  of  long  standing  in  Scotland, 
is  only  superinduced  upon  feus  by  our  special  customs ;  and  indeed 
it  seems  extraneous  and  foreign  to  the  true  nature  of  feudal  grants, 
as  it  is  entirely  founded  on  denunciation,  which  proceeds,  not  from 
any  feudal  delinquency  against  a  superior,  but  from  an  offence 
against  the  sovereign.     For  this  reason,  no  higher  rieht  accrues  to 
faim  by  that  casualty,  than  was  vested  in  the  vassal  himself  at  the 
time  of  its  falling.     And  hence  also  the  casualty  is  charged  with 
all  subaltern  infeftments  and  leases  granted  by  the  vassal,  on  which 
possession  hath  followed  before  denunciation,  though  they  had  not 
been  consented  to  by  the  superior  himself;  Stair^  Jan.  19.  1672, 
Beaton^  (Dict.  p.  3664.) ;  and  with  such  leases  granted  even  after 
denunciation  as  have  been  entered  into  without  diminution  of  the 
rental ;  because  the  granting  of  leases  is  a  necessary  act  of  admi- 
nistration, profitable  both  to  the  superior  and  vassal,  St.  B.  2.  T.  4. 
§  66. ;  and  in  general,  with  every  burden  that  might  have  been 
charged  at  the  time  of  the  denunciation  upon  the  vassal,  in  whose 
place  the  superior  comes. 

80.  GifU  of  escheat  are  null,  if  granted  before  denunciation,  by 
1567,  C.  23.  And  indeed,  in  right's  which  depend  on  the  death, 
delinquency,  or  act  of  another,  no  grant  is  effectual  by  the  com** 
mon  rules  of  law,  if  made  before  the  existence  of  the  contingency 
which  constitutes  a  present  right  in  the  granter ;  see  Stair ^  Feb. 
24.  1666,  Sinclair^  (Dict.  p.  7972.).  Hence  a  gift  of  escheat  was 
adjudged  null^  because  it  did  not  mention  any  particular  horning 
on  which  denunciation  had  proceeded ;  Duriey  Nov.  20.  1628, 
Weston^  (Dict.  p.  5069.).  A  gift  of  escheat,  whether  single  or  life- 
rent, may  be  also  set  aside  on  simulation,  i.  e.  when  it  is  upon  false 
pretences,  or  misrepresentations,  obtained  by  the  donatary,  for  the 
behoof  of  the  rebel  himself,  to  cover  his  effects  from  the  creditors, 
1592,  C.  147^.  But  the  act  declaring  this  nullity,  restricts  it  to  the 
time  of  the  rebel's  continuing  unrelaxed  ;  so  that,  afler  relaxation, 
either  himself,  cm*  any  in  trust  for  his  use,  may  be  constituted  do- 
natary. Yet  as  no  right  in  the  debtor  ought  to  exclude  his  credi- 
tors, such  right  is  ineffectual  against  the  rebers.  creditors,  even 
against  those  who  have  used  no  diligence  on  their  debts :  It  only 
secures  the  rebel  from  the  claim  competent  to  the  crown  against 
him  ;  and  so  is  considered  merely  as  an  extinction  of  the  forfeiture, 
in  questions  with  the  King  or  superior. 

81.  Simulation  may  be  objected  against  a  gift,  not  only  by  a  pos- 
terior donatary  in  competition  with  a  prior,  but  by  the  rebel's  credi- 
tors. Yet  it  is  not  competent  to  one  whose  only  title  is  a  volun- 
tary right  from  the  rebel  posterior  to  the  gift,  to  plead  this  nullity ; 
because  he  had  no  interest  at  the  date  of  the  gift  to  object  to  it ; 
FourU.  Jan.  10.'  1712,  Whyte'^^.  The  rebeFs  possession  of  the 
escheat  goods,  either  by  himself,  wife,  children,  or  near  friends, 
founds  a  presumption  by  the  aforesaid  act  1592,  that  the  gift  i^ 

^oi^  I.  4  R  simulate. 

^  FtmntainhaWs  report,  seemt  omitted  in  Mar.  Dict.  ;  but  another  by  Forbet  ia 
there  given,  p.  87. 
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simulate.  By  the  words  near  friends^  may  be  understood,  such 
near  kinsmen  of  the  rebel  as  are  incapable  of  judging  in  his  cause ; 
for  the  similar  term  of  conjunct  persons  in  the  act  1621,  against  the 
ailienations  of  bankrupts,  has  been  so  explained,  Forbes^  Feb.  8. 
1712,  Lo.  Elibank^  (Dict.  p.  12569.).  The  donatary  must  be  al- 
lowed a  reasonable  time  after  the  gift,  to  turn  the  rebel  out  of  pos- 
session ;  but  how  long,  is  an  arbitrary  question  ;  see  Stair^  Dec.  4. 
1669,  Jaffiratfj  (Dict.  p.  11598.).  If  the  mere  possession  by  a  child 
of  the  rebel  is  sufficient  to  set  aside  the  gift,  one  might  think,  that 
a  gift  taken  directly  in  the  child's  own  name,  ought  by  stronger 
reason  to  presume  simulation  ;  but  this  presumption  is  elided,  either 
if  such  child  lived  in  a  separate  family  from  his  faUier  at  the  date 
of  the  gift.  Stair,  Dec.  4.  1669,  Jaffiray,  (Dict.  p.  11589.) ;  or  if 
it  appear  that  the  gift  was  not  obtained  for  the  father's  behoof; 
Durie,  March  20.  1623,  Dalgamo,  (Djct»  p.  11593.) ;  or  if  the 
child  was  truly  his  father's  creditor.  Neither  is  simulation  inferred, 
where  the  gift  is  taken  directly  to  the  wife  or  children  of  the  rebel, 
from  considerations  of  compassion,  and  expressly  bears  to  be  for 
their  alimony  and  subsistence,  Bankt.  B.  3.  T.  3.  ^  28.  But  in 
this  last  case,  the  gift  will  have  as  little  effect  against  the  rebel's 
creditors,  as  a  gift  to  the  rebel  himself  would  have  after  relaxation. 
Another  presumption  of  simulation  is,  that  the  gift  was  procured 
by  the  credit  and  interest  of  the  rebel,  and  at  his  expence.  This 
fact  may  be  proved  per  membra  curice,  by  the  officers  and  clerks  of 
exchequer,  and  by  the  keepers  of  the  seals;  Durie,  Nod.  28.  1626, 
E.  Kinghornj  (Dict.  p.  5072.).  But  if  the  gift  be  taken  in  the 
name  of  a  creditor,  it  is  effectual,  in  so  far  as  concerns  the  debt 
due  to  him,  though  the  rebel's  money  or  interest  was  used  in  pro- 
curing it;  DuriCi  March  11. 1624,  Douglas,  (Dict.  p.  3638.).  And 
where  such  donatary  has  given  back-bond  to  the  exchequer  in 
favour  of  the  rebel's  other  creditors,  the  presumption,  even  from 
suffering  the  rebel  to  possess  for  four  years  after  the  gift,  though 
it  be  a  statutory  one,  is  elidable  by  the  donatary's  oath,  that  the 
gift  was  taken  tor  the  payment  of  his  own  debt ;  Stair,  Dec.  12. 
1673,  Dickson,  (Dict.  p.  11600.). 

82L  This  title  may  be  concluded  with  a  short  account  of  signa- 
tures, and  of  the  different  seals  used  in  completing  all  royal  grants, 
whether  of  gifts  of  casualty,  or  of  offices,  charters  of  lands,  or  other 
subjects  flowing  from  the  crown  ;  all  which  proceed  upon  signa- 
tures that  pass  by  the  signet  of  the  session.  By  signature,  taken 
in  a  large  sense,  is  understood  a  subscription  or  mark  set  to  a  wri- 
ting ;  and  in  this  acceutation  it  is  frequently  used,  to  denote  those 
interlocutors  of  a  Lord  Ordinary,  where,  without  dipping  into  the 
cause  itself,  something  is  ordered  in  point  of  form.  IBut  the  word, 
in  its  most  proper  meaning,  signifies  a  writing  indorsed  by  a  derk 
or  writer  to  the  signet,  and  presented  to  the  King,  or  the  Barons 
of  Exchequer  as  the  King's  commissioners,  importing  a  grant  of 
some  subject,  office  or  right,  to  him  by  whom,  or  in  whose  name, 
it  is  presented.  Before  the  union  of  the  two  crowns  in  1603,  all  sig- 
natures passed  under  the  King's  own  hand  ;  but  when  our  Kings 
took  up  their  residence  in  England,  the  Lords  of  Exchequer  got 
powers  from  the  crown  to  pass  certain  sorts  of  signatures  in  the  Bang's 
absence,  vid.  supr.  B.l.  T.  3.  §32. ;  which  powers  are  now  transfer- 
red to  the  new  court  of  exchequer,  which  was  established  in  Scotland 
after  the  union  of  the  two  kingdoms  in  1707  ^\   And  because  our 

ancient 


''7  Vid.  supr.  B.\.T.  8.  « 18 ;  and  Dickson,  9th  March  1815,  Fac.  ColL  cited  in 
Not..  ^9  Ibid. 


OF  the  Rights  of  Superiority,  and  its  Casualties. 

ancient  forms  required  the  royal  superscription  to  be  prefixed  to  all 
signatures,  a  cachet  or  seal  was  made,  having  the  King's  name  en- 
graved on  it,  imitating  the  manner  of  his  superscription,  in  pur- 
suance of  an  act  of  privy  council,  Jpril  4.  1603,  with  which  all  sig- 
natures were  to  be  afterwards  sealed  that  the  Lords  of  Exchequer 
had  been,  or  should  be,  authorised  to  pass  ^. 

83.  Signatures,  according  to  their  different  subjects,  pass  either 
by  the  great  seal  only,  or  by  the  privy  seal  only,  or  both  by  the 
great  and  privy  seals,  or  both  by  the  great  and  quarter  seals ;  which 
however  is  not  to  be  so  understood,  as  if  the  same  individual  wri- 
ting passed  under  different  seals ;  but  that  after  one  part  of  the 
right  has  passed  by  one  of  the  seals,  another  passes  by  another. 
Every  signature  must  specially  mention  through  what  seil  or  seals 
it  is  to  pass.     If  the  signature  is  to  convey  the  right  of  a  land*es- 
tate,  or  other  feudal  subject,  holden  immediately  of  the  crown, 
which  requires  a  formal  charter  and  seisin,  the  precept,  of  which 
it  is  the  warrant,  must  pass  by  the  privy  seal,  and  the  charter  it- 
self by  the  great  seal.     Hope  in  his  Min.  Pr.  86 — 89.,  has  given  us 
a  most  distinct  account  of  the  forms  observed  in  passing  a  charter 
under  the  great  seal ;  which  forms  continue  to  this  day,  with  the 
two  following  variations;  firsts  That  whereas  by  the  old   prac- 
tice, the  privy  seal  was  usually  appended  to  the  precept  direct- 
ed to  the  great  seal  before  it  was  registered,  it  is  now  enacted,  by 
1672,  C.  7.,  that  all  writings  passing  under  the  great  and  privy 
seals  shall  be  registered  in  the  registers  of  the  great  and  privy 
seals  respectively  before  the  seal  be  appended  to  them.      2c%, 
That  signatures  and  charters  of  the  vassals  of  kirk-lands,  where 
their  valuation  does  not  exceed  L.  10  Scots,  pass  by  the  great  seal 
persahumj  without  passing  any  other  seal,  1690,  C.  32.     All  grants 
of  prelacies  and  church-dignities,   when  the  government  of  pur 
church  was  Episcopal,  passed  by  the  great  seal ;  and  the  commis- 
sions to  the  principal  officers  of  the  crown,  as  Justice-Clerk,  King's 
Advocate,  Solicitors,  &a  do  so  at  this  day.     Mackenzie  affirms, 
§  41.  h.  /.,  that  commissions  of  Justiciary  are  by  special  statute 
ordained  to  pass  by  the  quarter  seal :  He  has  probably  had  in  his 
eye  the  act  1587,  C  82. ;  but  that  statute  relates  to  the  commis- 
sions of  the  justice-deputes,  not  of  the  justiciary-court  as  model- 
led by  the  act  1672 ;  for  the  commissions  of  that  court  have  al- 
ways passed  by  the  great  seal. 

84.  If  the  signature  be  intended  to  confer  the  right  of  a  move- 
able estate,  or  of  any  temporary  casualty  which  requires  no  seisin, 
as  nonentry,  escheat,  ^c.  it  passes  by  the  privy  seal  only  ;  for  the 
privy  seal  is  proper  to  assignable  rights ;  and  whatever  rights  are 
transmissible  by  subjects  by  simple  assignation,  the  sovereign 
transmits  by  his  privy  seal.  Yet  the  right  of  moveables  may  be 
transmitted  in  the  same  signature  which  contains  a  grant  of  lands, 
and  consequently  passes  by  the  great  seal,  if  these  moveables  be 
specially  expressed  in  the  signature ;  because  the  great  seal  virtu- 
ally comprehends  under  it  the  privy  seal ;  Mack  Obs.  on  act  1571, 
C.  36.  p.  181.  Grants  of,  or  presentations  to,  inferior  offices, 
whether  ecclesiastical,  as  chaplainries,  or  civil,  as  commissary-clerk- 
ships, &c  pass  also  by  the  privy  seal,  without  the  necessity  of  be- 
ing presented  in  exchequer  ^^ 

85.  The  quarter  seal  is  kept  by  the  director  of  the  chancery.    It 

is, 

*  But  if  the  charter  contains  an  original  grant  from  the  crown»  it  must  still  be  super- 
scribed by  the  King. 

^3  It  was  lately  found  not  to  be  necessary  that  a  presentation  to  a  professorship  should 
pass  the  privy  seal;  Lockhart  Mmrheady  16M  May  1809,  Far,  Coll. 
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is,  In  shape  iuid  impression,  the  fourth  part  of  the  great  seal ;  and 
is,  both  in  our  old  statutes^  and  in  the  signatures  themselves,  call- 
ed  the  testimonial  of  the  great  seal^  because  anciently  it  was  never 
appended  but  to  that  kind  of  rights  to  which  the  great  seal  had 
been  first  appended.  Thus,  in  charters,  and  precepts  of  seisin 
proceeding  upon  them,  the  charter  passes  by  the  great  seal ;  and 
the  precept,  which  by  our  former  custom  was  made  out  in  a  sepa^ 
rate  parchment,  passed  by  the  quarter  seal ;  but  by  1673,  C.  7.,  the 
custom  of  writing  precepts  of  seisin  apart,  and  passing  them  under 
the  quarter  seal,  is  prohibited,  and  those  precepts  are  ordained  to 
be  engrossed  in  the  charters,  which  is  declared  to  be  as  sufficient 
a  ground  for  taking  seisin,  as  if  the  precepts  had  passed  under  the 
quarter  seal,  $upr.  Tit.  S.  $  33.  Commissions  of  tutory,  and  of 
brieves  issuing  from  the  chancery,  pass  also  by  the  quarter  seal ; 
and  all  gifts  and  letters  of  presentation  to  lands,  proceeding  upon 
bastardy,  forfeiture,  or  uUimus  fuera^  where  the  lands  are  hoJden  of 
a  subject :  But  where  they  are  holden  of  the  crown,  such  grants 
must,  agreeably  to  the  former  rule,  pass  by  the  great  seal. 

86«  By  art.  24.  of  the  treaty  of  Union,  all  public  acts,  instru- 
ments, and  treaties,  are  to  be  from  thenceforth  sealed  with  the  great 
seal  of  the  united  kingdom  of  Great  Britain  ;  and  by  the  same  ar- 
ticle a  new  seal  was  appointed  to  be  made  for  Scotland,  to  be  used 
in  all  matters  of  private  ri^ht,  offices,  and  grants,  which  formerly 
passed  by  the  great  seal  of  Scotland.  The  privy  seal  and  quarter 
seal  continue  on  the  same  footing  as  before  the  Union.  Seals  are 
necessary  for  giving  authority  to,  or  authenticating,  the  grants  which 
pass  under  them  ;  and  so  are  to  royal  grants  what  subscription  is  to 
grants  by  subject-superiors.  The  passing  of  grants  by  the  seals  is  al- 
so of  use  in  giving  to  the  King's  officers  a  reasonable  time  to  inquire 
whether  the  right  applied  for  ought  to  be  granted  ;  for  if  it  should 
appear  that  it  is  solicited  subreptione  vel  obreptione^  by  concealing 
the  truth,  or  affirming  a  falsehood,  the  Barons  may  stop  it,  even 
after  passing  the  signature,  at  any  time  before  it  hag  gone  through 
all  the  forms. 
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Of  the  Right  which  the  Vassal  acquires  by  getting  the  Feu. 

AFTER  explaining  what  is  contained  under  the  dominium  di- 
rectum^  or  right  of  superiority,  which  the  superior  reserves  to 
himself  in  the  feuoal  grant,  the  dominium  utile^  or  right  of  proper- 
ty, which  is  thereby  conferred  on  the  vassal,  offers  itself  natorally 
to  our  consideration.  The  vassal  acquires  the  property, ^r«<,  of  all 
the  baronies,  tenantries,  fields,  and  other  lands  whatsoever,  which 
are  either  expressed  in  the  charter,  or  which  the  law  construes  to 
be  carried  by  it,  though  not  specially  mentioned ;  and,  2r%,  of 
whatever  is  accounted  part  or  pertinent  of  land,  whether  above  the 
surface,  as  houses,  trees,  ^c  or  under  it,  as  minerals,  coal,  lime- 
stone, &C.  a  ccdo  ttsque  ad  centrum  ^^ 

2.  As  to  the  first,  differences  can  seldom  arise  concerning  the  ex- 
tent of  the  lands  conveyed  in  a  bounding  charter,  which  points  out 

the 


79  Even  a  general  reservation  by  the  superior  of  «  the  haill  mines  and  minerals  of 
^  whatever  nature  and  quality/'  has  been  found  not  to  comprehend  a  quanj  i^stooe^ 
though  **  of  a  rare  species,  peculiarly  fitted  for  architectural  purposes  ;**  Mo»ieSf 
lOth  June  1818,  Fac.  Coll. 
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the  limits  of  the  grant  by  marcli-stonesi  the  course  of  a  river,  or  other  I 
obvious  and  mdubitable  boundaries.  Though  it  cannot  be  proved  | 
at  what  time^^march-stones  were  Hxed,  their  having  been  reputed 
the  boundary  will  support  the  right  of  the  vassal  who  grounds  a 
ckim  upon  them,  if  lie  has  not  lost  it  by  prescription.  Where  a 
charter,  without  referring  to  any  boundary,  describes  the  lands  or 
baronies  by  special  names  or  designations,  it  can  only  be  known  by 
the  common  opinion  of  the  country,  what  lands  fall  under  the  de- 
signations expressed  in  the  charter,  and  by  what  limits  those  lands 
are  circumscnbed.  Controversies  of  this  kind  are  determined  upon 
an  action  of  molestation,  to  be  explained,  B.  4.  TiL  1.  §  48. 

3.  Sometimes  separate  farms  or  tenantries,  though  they  had  not 
been  formerly  reputed  to  belong  to,  or,  as  it  is  commonly  express- 
ed, to  be  pertinent  of  the  lands  specially  mentioned  in  tlie  charter, 
are  carried  by  it,  if  they  have  been  possessed  by  the  grantee  as 
pertinent  past  memory  of  man.  Stair ^  Nov.  11.  1671,  Youngs 
^DicT.  p.  SnSSG.)  ;  for  by  the  gran|;ee*s  immemorial  possession,  sudi 
tenements  are  considered  to  have  belonged  originally  to  the  lands 
expressed  in  the  grant  In  this  matter,  the  following  rules  are  ob- 
served by  our  practice :  Flr$t^  In  a  bounding  charter,  no  possession 
can  establish  to  the  vassal  a  right  of  lands  without  the  bounds  spe- 
cified in  his  charter ;  for  he  is  circumscribed  by  the  tenor  of  nis 
own  grant,  which  excludes  whatever  Is  not  within  these  bounds 
from  being  pertinent  of  the  lands  disponed,  9aid  Nov,  17.  1671. 
But  nothing  ninders  a  landholder  who  lias  not  himself  a  bounding 
charter,  from  acquiring,  by  prescription,  lands  which  lie  within  the 
boundaries  of  another  proprietor,  as  part  and  pertinent  of  his  own 
lands ;  for  he  cannot  be  limited  by  the  bounding  charter  of  ano- 
ther.    2d?y,  Where  a  tenement  oi  land  is  possessed  by  one  barely 

BS  pertinent   pnH  by  annthpr    in  yirfiiA  nf  An  Avpn^ca  rjglif,  h^  yhq 
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possesses  under  the  express  right  is  in  dubio  to  be  preferred  to  the 
other.,  3d/v,  Where  neither  party  is  expressly  inielt,  but  Goth  » 
possess  the  same  subject  as  pertinent,  the  mutual  promiscuous  pos- 
session of  both  resolves  into  a  common ty  of  that  subject.  But 
questions  of  this  nature  depend  much  on  the  different  kinds  of  the 
possession  had  by  the  two  competitors ;  for  if  one  has  had  the  ex- 
clusive possession  of  pasturing  cattle  on  the  ground,  and  has  also 
been  in  use  to  cast  £eal  and  mvot,  and  perhaps  to  turn  up  part  of 
the  field  with  a  plough,  while  the  possession  of  the  other  was  con- 
fined to  the  casting  of  feal  and  divot  only,  he  who  hath  exercised 
aU  the  different  acts  of  property  the  subject  is  capable  of,  is  ac- 
counted the  proprietor ;  and  the  other,  whose  possession  was  more 
limited,  is  entitled  merely  to  a  servitude  upon  the  property.  4/A/^, 
The  possession  of  a  tenement  not  contiguous  to  the  lands  specially 
conveyed,  seldom  carries  right  to  the  subject  as  pertinent;  and 
thougn  it  may,  in  some  singular  cases,  for  which  see  Craig,  Lib.  2. 
JDieg.  3.  §  24.,  this  at  least  is  certain,  that  another  who  is  infeft  in 
]an£  lying  contiguous  to  the  subject  in  dispute,  will  be  preferred 
upon  a  more  slender  proof  of  possession  *. 

4.  As  to  the  second  point,  it  is  universally  admitted,  that  evei^ 
thing  which,  from  its  close  coherence  or  connection  with  land,  is 
considered  in  law  as  part  or  pertinent  of  it,  goes  to  the  vassal  as  an 
accessory  of  the  subject  contained  in  the  feudal  grant  Most  of 
these  are,  however,  anxiously  enumerated  in  the  Tenendas  of  every 
charter ;  and  it  may  not  be  amiss  to  explain,  shortly,  such  of  them 
as  require  illustration.  Cum  demibusj  tedificm:  Under  these  words 
are  included,  not  only  dwelling  houses,  «tables,  bams,  and  other 

VOL.  I.  4  s  out-houses, 

*  See  Balf.  p.  175.    See  Dict.  voce  Part  and  Pertinskt. 
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Book  II.         out-houses,   but  walls,   inclosuresr, '  &c. ;    all  which  being  proper 
^  -*    •    ■        partes  $olU  are  carried  by  every  charter,  SL  B.  2.  T.  3.  §  75.     As  to 

enclosures,  the  vassal  has  a  superadded  right,  by  positive  statute,  to 
compel  proprietors  whose  lands  lie  conterminous  with  his  own  to 
bear  half  the  expence  of  building,  ditching,  and  planting  a  dike 
upon  the  limits  which  divide  their  grounds,  or  otherwise  fence  the 
march,  1661,  C  41  *.  As  this  statute  may,  if  taken  in  its  greatest 
latitude,  be  used  as  a  cover  for  oppression,  it  is  not  in  practice  ex-^ 
tended  against  feuers  whose  property  exceeds  not  five  or  six  acres, 
Home,  123,  {Penman  against  Douglas^  July  3.  1739,  (Dict. 
p.  10481.).  Several  other  cases  may  be  figured,  wliere  equity  re- 
quires a  similar  judgment  f,  and  indeed  some  lawyers  have  consi- 
dered that  part  of  the  act  as  temporary,  though  tfie  contrary  has 
been  found  by  repeated  decisions,  Forbes j  July  28*  1713,  Dunbar, 
&c.  (DicT.  p.  1C477*)  |.  Landholders  who  are  to  inclose  their 
grounds,  may,  if  the  march  be  crooked,  apply  for  a  visitation  of  the 
groimds  to  the  judge-ordinary,  who  is  authorised  to  adjudge,  from 
the  one  proprietor  to  the  other,  such  parts  of  the  conterminous 
lands  as  may  be  necessary  to  make  straight  the  inclosure,  and  at 
the  same  time  to  determine  and  decree  what  compensation  maybe 
tlue  from  the  one  to  the  other,  1669,  C  17.  §. 
IfmrJkarecor-  ^*  Mills  are  also  mentioned  often  in  the  Tenendasof  cliarters. 
ried  by  a  char-  As  to  these,  two  questions  have  been  moved,  Jirst,  Whether  mills 
ter  of  the  already  built  are  carried  by  a  charter  of  the  grounds  on  which  they 

If  rproU^^  stand  ?    2rf/y,  Whether  proprietors  have*  a  right  of  erecting  new 

can  build  a  mill  mills  upon  their  own  property  ?  As  to  the. first,  a  mill  has  been, 
on  ills  own  pro-  hy  the  general  opinion,  accounted  a  separate  tenement  from  the 
P*^' V  •  lands,  not  to  be  carried  by  a  charter,  without  either  a  special  grant 

of  it  in  the  dispositive  clause,  or  the  erection  of  the  lands  into  a  ba- 
rony. And  it  must  be  admitted,  that  a  mill  is  capable  of  beiag 
made  a  separate  tenement,  by  actually  separating  it  from  the  lands, 
ex.  gr.  by  a  grant  of  the  mill  without  the  lands,  since,  in  that  casey 
it  is  not  only  susceptible  of,  but  requires  a  separate  seisim  fiut 
while  the  right  of  the  lands  and  mill  continues  vested  in  the  same 
proprietor,  the  question.  Whether  a  charter  of  the  lands  ought  to 
carry  the  mill  ?  is  a  qucesiio  voluntatis,  depending  entirely  on  the 
;ranter's  intention,  which  must  be  gathered  from  circumstances, 
f  one  who  has  built  a  mill  on  his  lands  should  entail  his  estate, 
the  mill  would  no  doubt  be  carried  by  the  entail,  though  there 
should  be  no  express  mention  of  mills  in  the  deed :  and  in  the 
same  manner,  an  heir  would  carry  the  right  of  mills  by  a  special  ser- 
vice and  retour,  though  the  retour  should  only  mention  the  landsf . 
^  '\  •      [a,         There  is  as  good  ground  for  maintaining,  that  mines  of  coal  are  a 

^^  separate 

*  Ratified  by  1685,  C  39.  The  same  rule  is  applicable  to  the  repairing  or  rebaiU- 
Jng  of  a  march-dike;  Fac  Coll.  Jan.  ^0.  1758,  Lockhart,  Dict.  p.  10488. 

t  See  June  15.  1784,  Earl  of  Peterl)orougk^  Dict.  p.  10*97.  ^'. 

%  Fac.  Cott.  Dec.  5. 1769,  Riddelj  Dict.  p.  10489. 

§  Fid.  supra^  B.  I.  Tit.  4.  §  3. 

^  Found,  that  mills  are  carried  by  ii  disposition  of  the  lands  with  parts  and  perti- 
4icnts  ;  Fac.  Coll.  June  1777,  Rose ;  Dict.  p.  9645j  and  App.  No.  1.  voce  Pabt  and 
Peutinent. 

^^  In  this  case,  <<  the  opinion  of  the  Court  was,  that  this  act  of  Parliament  ought  to 
**  be  interpreted  as  respecting  cases,  in  which  mutual,  though  not  therefore  equal  ad- 
^<  vantages  were  to  accrue  to  the  conterminous  tenements ;  and  as  in  ho  initance  au* 
*^<  thorising  an  act  of  oppression  or  of  injustice  to  any  individual."  And  still  norerc- 
-cently  it  was  held,  that  the  act  applies  only  where  the  advantage  froor  the  dikeis  at  least 
•equal  to  the  expence  of  building  and  keeping  it  up  \  Earl  ofCassillis^  £8M  Feb.  1S09» 
Fac.  Coll.  The  report  of  this  case  mentions  only  the  act  I6&9,  C.  17.  Bat  the  ar- 
guments of  the  parties,  and  the  observations  from  the  Bench,  had  refereoos  chiefly 
4o  lG6t,  C.  41;  Sess.  Pap.  in  Bill  Fac. 
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separate  tenement  from  land,  as  that  mills  are ;  for  coal  is  not  more 
properly  part  of  the  land  than  mills  ;  and  a  coal  mine,  like  a  mill, 
is  sometimes  made  a  separate  tenement  froni  the  land,  by  convey- 
ing the  coal  without  the  land  ^' :  Yet  both  our  judges  and  lawyers 
are  agreed,  that  a  charter  of  the  land  includes  the  coal  as  a  natural 
part  thereof^  Cr.  Lib.  2.  Dieg.  8.  §  17.  j  and  consequently,  that  he 
who  is  first  seised  in  the  lands  hath  a.  right  to  the  coal  of  these 
lands,  preferably  to  one  afterwards  seised  per  expressum  in  the  coal ; 
Jan.  30.  1G62,  Lord  Burleigh,  (DjcT.p.  9630.).  As  to  the  second 
question  upon  this  article,  relative  to  th6  proprietors  right  of  erect- 
ing mills,  a  purchaser  has,  in  the  common  case,  an  undoubted 
right  of  building  mills  on  his  own  property,  thdugh  there  be  no 
clause  cwtt  molendifiis  in  his  charter ;  because  that  is  a  right  conse- 
quential to  property  :  But  where  the  grain  growing  on  his  lands  is 
thirled  to  a  mill  belonging  to  another,  law  hath  restricted  his  pro- 
perty in  that  respect,  in  consequence  of  the  servitude  of  thirlage 
with  which  the  lands  are  burdened  ;  so  that  the  restraint  on  the 
proprietor  from  building  a  corn-mill  within  the  thirl  is  implied, 
ijiest  cfe^'wre,  without  any  explicit  clause*.  Nor  will  his  offer  of 
security,  that  no  grain  subject  to  the  astriction  shall  be  grinded  at 
it,  be  sufficient  for  taking  off  this  limitation  ;  because  the  admitting 
such  a  security  would  open  a  wide  door  to  frauds  ;  FounL  Feb.  28. 
1684,  Macdoiigal,  (Dict.  p.  8897.) ;  Fac.  Coll.  i.  54.  (UrquharU  Dec. 
26.  1752,  Dict.  p.  16028.).  But  this  implied  prohibition  extends 
not  to  mills  that  are  incapable  of  manufacturing  the. special. sort 
of  grain  which  is  thirled,  or  are  particularly  adapted  to  some  other 
purpose,  as  barley  or  lint  mills,  Fac.  Coll.  ii.  48,  49.,  fMacleod, 
July  29.  1757,  Dict.  p.  16037. ;  Lockhart,  cod.  die.  Dict,  p.  16039.)  ; 
because  the  persons  entitled  to  the  thirlage,  for  whose  sole  benefit 
the  limitation  was  introduced,  cannot  be  hurt  by  the  building  of 
any  mill,  which  by  its  construction  is  altogether  unfit  Tor  mariuTac- 
turing  that  kind  of  grain  which  is  astricted.  And  hence,,  even 
where  the  lint  or  barley  mill  may,  by  a  small  variation  in  the  ma- 
chinery, be  fitted  for  grinding  any  oi  the  species  of  grain  that  falls 
under  the  astriction,  the  proprietor  cannot  be  compelled  to  demo- 
lish the  mill,  provided  he  give  security  that  he  shall  not  use  it  for 
grinding  any  grain  of  the  kinds  astricted. 

6.  Cum  aucupationibus,  venationibusj  piscaiionibus :  The  right  of 
hunting,  fowling,  and  fishing,  within  one's  own  ground,  naturally 
arises  firom  one  s  property  in  the  lands  ®° ;  but  it  is  restricted  by 
sundry  statutes.  Among  these,  persons  who  have  not  a  plough  of 
land  in  heritage  ^',  are  denied  the  liberty  of  hunting  and  hawking, 
1621,  C.  31.,  without  distinguishing  between  grounds  whidi  are, 
and  those  which  are  not,  part  of  their  own  property.  No  proprie- 
tor whose  valued  rent  does  not  amount  to  L.  1000  Scots,  can  use 

settings 

•  See  Sel.  Dec.  No.  54-,  E.  o/Hopetoun^  Nov.  21.  1753,  Dict.  p.  16029. 

''^  Where  the  property  of  the  soil  has  thus  been  separated  from  that  of  the  coal,  the 
proprietor  of  the  coal  cannot  control  the  proprietor  of  the  soil  in  his  use  of  it,  whether 
in  building  or  otherwise,  on  the  plea  that  his  ultimate  liability  in  surface  damages  may 
thereby  be  increased ;  Dunlop*s  Trustees^  20ih'June  1809,  Fac.  Coll. 

^^  A  right  of  hunting  over  a  separate  estate,  not  belonging  to  the  vassal,  is  not 
validly  conveyed  by  insertion  in  the  tenerulas  clause  only  of  an  old  charter :  Nor  is  it 
capable  of  being  acquired  as  part  and  pertinent;  Em-l  of  Aboyne^  16M  Nov.  1814, 
JFac.  Coll. :  affirmed  on  appeal,  22c{  April  1818. 

^^  A  lease  sDccessively  renewable  every  19  years  at  the  demand  of  the  tenant, 
c]oe«  not  constitute  heritage  in  the  intendment  of  the  statute;  Earl  of  Hopetomiy  m/i 
Jan.  1810,  JFac.  Coll.  A  tenant  is  not  entitled  to  the  privilege  of  pursuing  game 
upon  his  farm^  witboat  permission  from  the  landlord  y  Ibid. ;  also  Marquis  of  Tv^eed-- 
daUy  18/A  June  1808,  reported  in  (t  note  subjoined  to  the  above  case. 
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Book  JI.  ^     setting-dogSf  1685,  C.  20*  * :  nor  is  any  proprietor,  whatever  the 

extent  of  nis  property  may  be,  permitted  to  shoot,  hunt,  or  hawk» 
within  six  miles  of  the  King's  woods,  parks,  or  palaces,  1594^ 
C  214. ;  or  to  kill  muirfowl  or  tarmagan  from  November  10.  to 
July  25,,  or  partridge  from  February  1.  to  September  1.,  or  pheasant 
from  February  1.  to  October  1.,  or  heathfowl  from  December  1.  to 
August  25.,  1.  Geo.  IIL  C.  21  f*    It  has  been  lately  made  a  doubt> 

whether 

*  It  has  been  found  by  the  Higb  Court  of  Jottidary,  after  a  tolemn  trial,  that  the 
•taUite  I6fif  c.  SU,  contains  the  only  subsisting  ^ttaK6ication  to  kill  ffame** ;  andtfant 
the  ijnalitics  required  bv  the  statute  1685,  c.  80.  cannot  now  be  enforced;  Foe.  CM* 
Jun£  21*  1 780,  Kelljf^  Dict.  p.  4995. 

f  It  is  enacted  by  statute  18.  Geo.  III.  c.  5i.»  That  every  person  who  shall  wilful! j 
take,  killf  destroy,  carry,  sell,  buvt  use,  or  have  in  possession,  any  muirfowl  or  tarmsH 
gan,  between  lOth  December  ancl  ISth  August  in  any  year ;  or  any  heathfowl  betweeii 
10th  December  and  90th  August  in  any  year  i  or  any  partridge  between  1st  Februaiy 
and  1st  September  in  any  yeari  or  any  pheasant  between  1st  February  and  1st  Octo- 
ber in  any  year;  shall,  for  every  offence,  forfeit  L.5  Sterling :  And  in  case  of  not  p^- 
ment  widiin  ten  days  after  conviction  by  a  final  sentence,  shall  suffer  imprisonment  tor 
two  months,  for  eadi  L.5  Sterling  thereof. 

The  act  does  not  extend  to  pheasants  or  partridges  taken  in  the  lawful  seasons,  and 
kept  in  a  mew  or  breeding  place. 

The  forbidden  time  for  killing  partridges,  was  altered  by  statute  86.  Geo.  III.  €.  54. 
(passed  April  26.  1706),  and  declared  to  be  between  1st  February  and  14th  Scptna* 
ber  annually ;  but  by  89.  Geo.  III.  c.  54«,  (April  19. 1799),  the  same  rule  is  laid  dowa 
finr  the  whole  of  Chreat  Britain  {  and  the  time  prohibited  is  again  declared  to  be  be- 
tween 1st  February  and  1st  September  in  any  year,  under  the  penalties  contained  in 
2.  Geo.  III.  c.  19.,  which  originally  applied  to  England  alone. 

Every  person  whatsoever  not  qualified  to  kill  game  in  Scotiandp  who  shall  carry,  or 
have  in  hb  or  her  custody,  at  any  time  of  the  year,  upon  any  pretence  whatsoevert  an  j 
hares,  partridges,  pheasants,  muirfowl,  tarmagans,  heathfowl,  snipes  or  quails,  without 
the  leave  or  order  of  a  person  qualified  to  kill  game  in  Scotland^  for  carnrinff  such  harea 
or  other  game^  or  for  having  the  same  in  his  or  her  custody,  shall,  for  the  first  offimoe^ 
forfeit  80  s.  Steriing ;  and  for  the  second,  and  everv  oth^  subsequ^t  offisnce,  40  •• 
S(erlin|^ :  And  in  case  of  not  payinr  the  sum  decreeci  within  the  space  of  ten  days  after 
conviction  by  a  final  judgment,  shaU  suffer  imprisonment  for  six  weeks  for  the  first  of- 
fence, and  three  months  for  the  second,  and  every  other  subsequent  offence,  18.  Geo»  III* 
€.  54.  i  8. 

Every  person  nudctng  muir^burn,  or  setting  fire  to  any  heath  or  moir  in  ScotlandU 
from  11th  April  to  Ist  November  in  any  year,  shall  ibrfeit  and  pay  the  sum  of  40  a. 
iSterling  for  the  first  offence,  L.5  Sterling  for  the  second  offence,  and  L.  10  Steriing  far 
the  third  and  every  other  subsequent  o&nce :  And  in  default  of  payment  within  ten 
days  after  conviction  by  a  final  judgment,  shatt  suffer  imprisonment  for  six  wades  for 
the  first  ofience.  two  months  for  the  second,  and  three  months  for  the  third  and  every 
«ther  subsequent  offence.    Ibid.  §  4. 

Sections  5.  6.  and  7.  respect  mair-burning  alone. 

All  offences  against  this  act  may  be  inquired  into  and  determined,  either  by  the  mSh 
•or  oaths  of  one  or  more  credible  witness  or  witnesses,  or  by  the  confession  or  oaths  of 
the  parties  accused,  before  any  two  or  more  justices  of  the  peace,  or  before  the  Sheriff 
t>r  Steward  depute  or  substitute  of  the  county  where  the  offence  shall  be  commltt^,  or 
where  the  offender  shall  be  found  ^\  Complaint  may  be  by  the  fiscal  of  4XHirt,  or  mmf 
{lerson  ^^  who  chooses  to  prosecute.    Itnd.  §  8. 

See  a  later  statute  for  preservation  of  tlie  game,  89.  and  40.  Geo.  III.  c  50.  '^ 

^  It  was  again  found,  that  this  statute  is  in  observance,  and  that  it  applies  ito  tfae 
apprehension  of  game  by  means  of  shootings  Earl  ofHopetaimi  Marqms  qflvDeeidaUs 
ut  supr.  noi.^U  Trotter^  Sth  July  1809,  Fac.  Coll. 

^^  By  a  special  clause  in  staU  IS.  Geo.  III.  c.  54.,  there  is  given  a  power  of  appeal 
to  the  Circuit  Courts  of  Justiciary,  from  the  scnUnces  both  of  the  Justices  and  Shenft  s 
nnd  this  appeal  may  be  taken  by  the  prosecutor  equally  as  by  the  defender ;  Qr^^  S8rf 
Jan.  1816,  f  Justiciary t)  Fac.  CM.  App.  No.  1.  But  where  the  matter  rests  enlir^ 
on  the  general  enactment  contained  in  stat.  SO.  Geo.  II.  c.  43*,  an  appeal  firom  4ie 
Justices  is  not  competent;  MaxweUy  5th  June  1820,  Fac.  Colt. 

^^  Complaint  was  brought,  at  the  instance  of  <<  John  Gray,  solicitor  at  law^  £iin» 
^*  burgh,  ogeot  for  the  preservation  of  game  in  the  county  of  Edinburgh,  for  hkamKT 
— **  It  was  objected)  that  this  was  truly  a  prosecution  for  the  association^  who  conUnot 
**  prosecute;"  and  Mr  Gray  *■  admitted,  that  the  expenqe  ond  risk  of  theprosecDdonvssra 
^*  Dome  by  the  association,  and  that  the  penalty  would  be  accounted  for  to  tbeaa/*  The 
Court,  however,  **were  unanimously  of  opinion,  that  the  prosecutor,  dtou^jieilnwgn 
^*  ed  himself  *  agent  for  the  auociation,*  was  entitled  to  prosecute  as  a  eomtmm  Aykim 
^  er  s  and  that  It  was  not  competent  to  inquire  at  whose  ezpence,  or  lor  whoar  beliQa^ 
«<  the  prosecution  was  carried  on  f  Gray^  2Sd  Jan.  i€16,  (JatUaary^)  JIk;  CUH 
App.  No.  1* 

^  By  £7.  Geo.  III.  e.  90.  persons  having  entered  into  any  open  or  inclosed  gtuMwl, 
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whether  a  person  qualified  to  kill  game,  may  hunt  or  shoot  withr  l^rru  VI. 
in  another  man's  property  without  a  trespass ;  and  indeed  the  act  ^ 
1707,  C.  13.,  which  prohibits  all  without  exception  to  come  with- 
in their  neighbour's  property  ^^  with  setting*dogs  and  nets/'  with- 
out the  proprietor's  consent,  seems  to  take  it  for  granted,  that  a 
person  qualified  may  hunt  in  any  ground  with  hounds  or  grey- 
hounds, or  shoot  with  a  fowling-piece,  provided  he  does  not  use  a 
net :  But  surely  such  privilege  carries  with  it  a  most  severe  limita- 
tion upon  propwty ;  and  besides,  hath  a  manifest  tendency  to  de« 
stroy  the  game ;  the  preservation  of  which  our  lawgivers  seem;  to 
have  had  so  much  at  heart ^'  ^.  Stair  is  at  a  loss»  B.  2.  71  3.  §  69.» 
to  comprehend  the  meaning  of  the  clause  cum  piscalimibus ;  be«- 
cause  he  considers  the  right  of  fishing  for  white  fish,  as  cod^  trout*, 
perch,  S^.  either  at  sea,  or  in  rivers  or  lakes,  as  common  to  all, 
without  the  necessity  of  any  grant  from  the  King  or  superior.  But 
this  opinion  may  be  called  in  question ;  and  if  it  were  admitted, 
appears  inconsistent  with  what  his  Lordship  affirms  in  the  same 
section,  that  a  vassal  infefl  cum  piscationibuSf  may,  by  interrupting 
others  in  the  exercise  of  that  right  for  the  years  of  prescription, 
conrtitute  to .  himself  an  exclusive  property  in  the  fishing ;  for  no 

right 

*  The  learned  author's  opinion  accords  with  the  other  anthorities ;  Craig,  B.  ^. 
Dim.  S«  $  13.;  Stair^  B*  S.  Tit.  3.  §  76.;  Bankton,  B.  2.  Tit.  1.  &  7. :  And  it  is  now 
perfectly  settled,  that  the  qualification  required  by  law,  only  enables  a  proprietor  to 
kill  game  upon  hia  own  grounds :  and  that  it  gives  \\ifxi  no  right  to  hunt  on  the  pro- 

Serty  of  others  without  their  permission,  whether  that  property  be  inclosedf  Fac.  Colt. 
iarch  8.  1778,  Marqnis  qfTweeddale^  Dicr.  p.  4999.';  or  not,  Ibid.  June  \6l  1790, 
Svri  (jf  Breadalbam^  Dict.  p.  .4999.  See  to  the  aaiue  purpoie,  JPw.  CoU.  August  9. 
17SS,  WaUm^  ^c.  Diqr.  p.  4991.<-'-*^Tbe  fpUowing  cases  have  lately  occurred  relative 
to  the  subject  of  game  i^^Campbdl  and  Stewart  against  Campbell^  Jan.  24. 1309^  JFac. 
CotL  i?'ound,  that  one  of  tw:o  co-proprietors  of  a  confroonty  is  not  entitled  to  grant, 
^fifr  renif  a  lease  of  it  (or  shooting  upon,  without  consent  of  the  pthfier  oo^proprietor  f  t. 
^-^Ftnrbes  agai^^t  Andirsonf  Feb,  i.  1809,  Jbid.  Found,  that  a*  sefvitudf  of  pasiuragje 
doea  PQt  include  a  right  of  killing  game  on  the  servient  tenemf^nt.!— Tro//^  against 
Idacexoan,  Jult/  8.  1809,  Ibid.  Found,  that  the  statute  1621,  establishing  the  quolifl- 
catioa  of  a  plowgateof  land  for  hunting  and  hawking,  is  tiot  in  d^su^tode,  and  is  ap- 
pUeaUe  to  Aoating ;  and  that  a  qualified  person  may  cmrnnunicate  the  privilege  over 
bis  own  h|«ds  to  another. 

with  intent  illegally  to  destroy,  take/  or  kill  game  or  rabbits,  and  who  shall  be  found  at 
nightf  (r.  e.  between  six  in  the  evening  and  seven  in  the  morning,  from  1st  October  to 
1st  JPemruarjf^  and  between  sevai  in  the  evening  and  five  in  the  morqing,  from  1st 
JFebruary  to  1st  Aprils  and  between  9  and  4,  during  the  remainder  of  ihe  year) 
armed  with  any  gun,  cross-bow,  fire-arm,  bludgeon,  or  other  offensive  weapon,  arc 
declared  guilty  ofa  misdemeanour,  punishable  by  seven  years'  transportation,  &c. 

By  58  Geo.  III.  r.  75.  a  penalty  of  L.5  is  imposed  on  all  persons,  qualified  or  not 
qualified,  who  shall  buy  any  hare,  pheasant,  partridge,  muir  or  heath  gamet  or  gropse. 

It  was  enacted  by  1707$  c.  18.,  <Uhat  no  persons  whatsoever  shall  shoot  hares^" 
under  a  penalty ;  but  this  is  repealed  bv  stat.  48.  Geo.  III.  c.  94. 

A  pretty  comprehensive  summary  oi^thc  statute,  connected  with  this  subject,  will  be 
found  in  Tomlin's  Law  Dieiionary^  v.  Game  Laws. 

>'  A  tenant  is  not  entitled  to  prevent  his  landlord  from  hunting  upon  his  (arm ; 
but  he  has  a  good  action  '<  for  any  damage  which  lie  can  show  be  has  sustained  $"  Btn 
naldsottf  9lst  Nov.  1804,  Fac.  CoU.  Dict.  p.  15270. 

A  person  having  a  jus  aucupandi  over  a  forest,  the  property  of  another,  may  exer- 
cise the  same,  either  personally,  or  by  his  gamekeeper,  or  by  any  qualified  friends 
'whom  be  may  permit,  whether  bis  tenants  or  not,  or  whether  he  be  present  or  not ; 
provided  he  do  not  exercise  it  abusively,  or  encroach  unreasonably,  or  absorb  the  ge- 
n^eral  right  of  fowling,  as  well  as  huntmg,  belonging  to  the  proprietor  of  the  forest ; 
JEarl  ofAboyne^  22d  June  1813,  Fac.  Coll. ;  affirmed  on  appeal  10th  July  1819. 

^^  One  of  several  co-proprietors  ofa  commonty,  immemorially  used  for  pasturage,  is 
entitled,  notwkhstMidtDg  the  dispent  of  another  co*proprietor,  to  drive  off  deer,  and 
to  prevent  Uiem  from  resting  and  pasturing  upon  it;  Robertson^  22d  May  1810,  Fac. 
G)U.  affirmed  on  appeal^  1st  Dec.  1814. 

VOL.  I.  4  T 


350 


An  Institute  of  the  Law  of  Scotland. 


Book  II. 


Clauses  aan  cu^ 
viculist  4^c,  CO' 
iumbariiSj  S^c. 


Cvmfabrilihmf 
brasinis  et  brue" 


ruu 


right  common  to  mankind  can  be  taken  away  from  one,  and  ac- 
quired  bj  another,  by  interrupting  particular  persons  from  the  use 
of  it  for  the  longest  course  of  time  *•  As  to  salmon-fishing,  vid. 
infr.  §  15. 

7.  Cum  cuniculis  et  cuniculariis ;  ^*  with  rabbits  and  warrens.*'  The 
right  to  these  is  also  implied  in  property.  Craig,  Lib.  %  Dieg.  8. 
§  22.y  though  be  acknowledges  that  it  is  not  cut  off  by  any  statute, 
seems  to  be  of  opinion,  that  no  proprietor  can  make  new  warrens 
on  his  estate,  unless  he  inclose  them  on  account  of  the  great  da- 
mage they  may  bring  to  the  neighbouring  corns.  But  that  author 
has  overlooked  an  act  of  James  IV.  1503,  C.  74.,  which  in  place  of 
restraining  that  natural  right,  enjoins  landholders  to  exercise  it,  bj 
making  parks  with  deers,  cuninghars,  and  dovecots.  Some  lawyers 
say,  it  was  meant  that  such  cuninghars  were  to  be  inclosed  or  em* 
parked ;  but  according  to  that  interpretation,  dovecots,  which  is 
the  next  particular  in  the  act  after  cuninghars,  ought  also  to  be  in- 
closed ;  which  is  evidently  absurd.  Cum  columbis  et  columbarni ; 
*^  with  doves  and  dovecots.*'  Though  the  last-quoted  statute  com- 
manded also  the  building  of  pigeon-houses,  pigeons  were  at  last 
found  so  destructive  to  corns,  that,  by  1617,  C.  19.,  no  landholder 
is  allowed  to  build  one,  unless  he  has  in  yearly  rent  ten  chalders  of 
victual  lying  within  two  miles  of  it ;  and  even  then,  he  can  build  one 
dovecot  only  upon  such  estate.  This  act,  though  it  denies  to  pro- 
prietors the  right  of  erecting  a  dovecot,  unless  they  have  ten  chal- 
ders victual  yearly  rent  lying  within  two  miles  of  it,  has  been  found 
to  lay  no  restraint  on  sudh  as  are  possessed  of  a  greater  rent,  suppose 
forty  or  fifty  chalders,  provided  they  build  only  one  within  the  limits 
of  that  ground  which  yields  ten  chalders  yearly  rent,  Fac.  Coll.  i.  23., 
(Brodie.  July  3.  1752,  Dict.  p.  3602.).     It  is  hard  to  guess  at  the 

.reason  why  Craig,  who.died  before  the  passing  of  that  act,  should 
have  afiiri;ned,Xt6. 2.  Dieg.  8.  ^  23.,  that  no  landholder  could  build  a 
dovecot  who  had  not'  six  &cres  bf  laifd  in  property ;  whether  he  did  it 
on  th9  authority  of  custom,  or  of  an  act  of  council.  This  statute  ex- 
tends not  to  dovecots  which  had  been  then  bnilt :  And  if  positive 
evidence  be  not  brought  that  the  dovecot  under  challenge  was  built 
after  the  statute,  the  presumption  is,  that  the  building  was  lawful, 
i.  e.  that  it  was  built  before  passing  the  act.  If  an  estate  is  purchas- 
ed with  a  pigeon-house  upon  it,  from  a  person  who  was  qualified  to 
build  one,  the  purchaser  is  entitled  to  the  benefit  of  it,  though  he 
have  not  the  same  legal  qualification  ;  but  if  it  become  ruinous,  he 
cannot  rebuild  it ;  Jan.  19.  1731,  Kinlochf  (Dict.  p.  3601.). 

8.  Cum  fahrilibus^  brasimsy  et  brueriis ;  ^^  with  forges,  malt-kilnsy 
**  and  breweries.*'  Though  the  right  to  these  be  a  neural  conse- 
quence of  property,  we  are  assured  by  Craig,  Lib.  2.  Dieg.  8.  §  25., 
that  no  vassal  had  anciently  the  right  of  brewing,  or  of  a  smith's 
forge,  where  horses  might  be  shod,  or  plough-irons  made,  without 
a  licence  from  the  superior :  For  which  this  reason  is  assigned  by 
Stair,  JB.  2.  71  3.  §  72.,  that  as  the  inspection  of  inns,  or  whatever 
contributed  to  the  accommodation  of  travellers,  or  to  the  improve- 
ment of  the  public  police,  was  committed  to  magistrates  of  boroughs 
and  to  barons,  1535,  C.  18. ;  barons,  from  that  occasion,  assumed 
to  themselves  the  exclusive  right  of  licensing  forges  and  breweries^ 
even  within  that  part  of  their  baronies  which  they  had  feued  to 
others.  But,  by  the  later  practice,  feuers,  more  agreeably  to  the  na- 
ture 

^  See  as  to  the  right  of  trout- fishing,  Fac.  CoU.  2fov.  20.  1787,  Carmidkael,  4^> 
DtCT.  p.  9645. 
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ture  of  tfaeir  grants,  are  entitled  to  brew  within  their  own  property,        Titlz  VL 
without  either  an  express  clause  in  their  charter,  or  a  licence  from     *-*''*    ■- 
the  superior;  Pr.  Falc.  14.  [Nisbet, Dec. ^^.  1681, Dict.  p.  15007.). 
Though^  a  baron  cannot  withhold  from  his  feuers  the  privilege  of 
brewing,   as  a  natural  right  attending  the  subject  feued,  he  can 
hinder  them,  and,  by  still  stronger  reason,  every  stranger,  from  im* 
porting  and  vending  within  the  barony,  ale  which  has  been  brew- 
ed without  it :  For,  by  the  erection  of  the  lands,  a  prohibition  is 
implied  against  the  importation  of  foreign  ale  into  the  barony,  by 
which  part  of  the  profits  which  might  be  reaped  from  the  growth 
of  the  barony-lands  is  drawn  by  strangers  to  the  detriment  of  the 
baron,  for  whose  sole  behoof  the  lands  were  erected^.     And  upon 
this  ground,  the  magistrates  of  Musselburgh,  a  village  erected  into 
a  barony  by  the  crown,  were  found  to  have  a  right  to  prohibit  the 
importation  of  ale  into  the  grounds  contained  in  their  charter. 
But  even  boroughs-royal  have  no  such  privilege,  if  the  right  of  ba- 
rony be  not  expressed  in  their  charter :  For  grants  to  boroughs  are 
not,  like  those  granted  to  private  persons,  erected  for  the  behoof 
of  any  particular  grantee  j  they  are  established  for  the  general  in- 
terest of  the  kingdom  :  The  lands  erected  cannot  be  alienated,  and 
indeed  continue  inter  regalia ;  and  the  extent,  both  of  their  juris- 
diction and  other  privileges,  are  precisely  ascertained  by  the  grants 
made  to  them ;  and  nothing  is  implied  in  these  grants,  which  is 
not  essential  to  the  constitution  of  a  borough  royal,  Fac  Coll.  i.  25. 
{Miller^  July  7.  1752,  Dict.  p.  1936.).     It  may  be  worth  observing, 
that  though  the  word  bruerium  in  our  charters  has  been,  for  some 
centuries  past,  used  to  denote  the  right  of  brewing ;  yet,  in  our 
most  ancient  charters,  it  signified  heath,  from  the  French  bruyere. 
Thus,  ^  Thomas  filius  Thomae  de  Gordon,"  granted  to  the  monks 
of  Kelso,  **  licentiam  vellendi  bruerii  in  territorio  de  Thorndyke," 
Chart.  ofKelsa.    See  also  St.  Rob.  III.  C.  11. ;  Du  Freme  Glossar. 
V.  Bruarium^  Bruera^  Brueria ;  SibbaliTs  State  of  the  shire  of  Fife^ 
p.  151- 

9.  Cum  libero  exUu  et  inlroitu ;  •*  with  free  ish  and  entry."     This   I  Cum  Ubero  ex- 
clause  must  without  doubt  import  a  right  to  all  ways  and  passages,  I  i^  et  introitu. 
in  so  far  as  they  may  be  necessary  for  the  vassal's  access  to  kirk  and 
market,  through  the  adjacent  grounds  of  the  granter,  who  is,  by  the 
clause9  laid  under  that  obligation.     But  though  the  ground  dirough 
which  the  vassal  must  necessarily  pags  should  belong  to  another, 

and  thou^H  it  shmild  not  hft  ml^)PPtpH  to  any  mnvpnfinnal   §enr>.  ,\ 

tude,  the  vassal  is  entitled  to  free  ish  and  entry,  because  without  it. 
DroDertv  wouid  be  useless.     It  theretore  arises  from  tireTTsiits  and 


ligations  essential  to  property,  that  every  proprietor  may  claim 
from,  and  afford  to,  his  neighbour  all  necessary  ways  and  passages. 
But  it  would  be  both  unjust  in  itself,  and  most  destructive  to  the 
public  quiet  in  its  consequences,  to  extend  that  right,  which  is 
founded  in  necessity,  to  all  convenient  passages,  or  to  roads  by  the 
nearest  line,  or  through  different  parts  of  the  grounds  belonging  to 
the  conterminous  proprietor,  Stair ^  B.  2.  T.  7.  §  10. 

10.  Cum  herezeldis.  By  herezeld  is  meant  the  best  moveable,  or 
rather  the  bfest  thing  which  moves  itself,  horse,  or  ox,  or  cow,  be- 
longing to  the  deceased  tenant,  which,  by  ancient  custom,  was  due 
upon  his  death  to  the  landlord.  The  word  comes  from  here  and 
zeldy  both  Saxon  vdcables ;  the  one  signifying  master  or  lord,  and 
the  other  relief  or  subsidy ;  for  which  see  Black  actsj  Ja.  I.  Pari.  1 . 
C  10. ;  and  Skene^  v.  Herezeld.     As  this  was  a  composition  due 

by 

•  Sec  Kamcs,  Select  Dcds.^o.  194,  Oyrock^  Nov.  21. 1762,  Dicr.  p.  15009. 
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by  the  natural  possessor  of  the  ground,  not  to  any  superior,  bst  to 
the  landlord,  the  superior  could  not  be  understood  to  reserve  that 
right  for  himself  to  the  landlord's  prejudice,  though  the  right  of 
herezeld  had  not  been  specially  expressed  in  the  feudal  grant ;  see 
JSr.  105,  {Simson^  June  23.  1715,  jDict.  p.  5409.),  Craig  derives 
its  origin  from  the  obligation  which,  in  nis  opinion,  lay  upon  te- 
nants to  bequeath  to  their  landlords  the  most  valuable  moveable 
belonging  to  them,  in  which  he  has  probably  had  an  eye  to  Reg. 
MaJ.  L.  1.  C.  36.  §  2.  ;  but  that  passage  appears  to  relate  to  vassals 
rather  than  to  tenants,  and  has  the  appearance  rather  of  a  direction 
to  the  dying  person  what  he  may  lawtully  do,  than  of  an  injunction 
of  what  it  behoves  him  to  do.  It  was  hot  demandable  if  there  was 
a  tack  current  at  the  death  of  the  tenant,  because  the  landlord  was 
in  that  case  obliged,  by  his  own  deed,  to  continue  the  representa-* 
tive  of  the  tenant  in  the  possession,  without  any  composition  or  ao* 
knowledgment,  Balf.  p.  200,  C  6-  {Logk,  October  17.  1470,  Diqt. 
y.  5407.).  Neither  was  it  due  where  the  deceased  tenant  was  un- 
der warning,  and  a  decree  of  removing  recovered  against  him, 
Hopej  V.  Herezeld ;  so  that  there  was  no  place  for  it,  except  where 
the  deceased  tenant  possessed,  either  by  tacit  relocation,  or  by  a 
verbal  tack,  without  having  been  warned  by  his  landlord  to  re- 
move ;  in  which  case,  the  herezeld  might  be  dem^ided,  though  the 
tenant's  heir  was  willing  to  quit  the  possession.  But  it  was  not 
lawful  to  the  landlord,  after  having  received  the  herezeld,  to  re- 
move the  heir  for  a  year  after,  Cr.  Lib.  2.  Dteg.  8.  §  32,  j  Durie^ 
March  20.  1629,  L.  Auckinleck,  (Dict.  p.  540a).  Though  this 
right  obtained  anciently  over  the  whole  Kingdom,  and  is  still  ex- 
pressed in  many  charters,  it  is,  by  our  present  practice,  understood 
to  be  local,  anci  consequently  not  due  where  it  is  not  the  custom  of 
the  barony,  July  1733,  Ferguson^  (Dict.  p.  541 1. )«  And^  in  fact, 
fit  is  now  seldom  exercised  any  where  but  in  some  highland  coun- 
tries. 

11.  Some  rights,  though  not  commonly  expressed  in  the  TVnen- 
doM,  are  carried  to  the  vassal,  either  as  proper  jwiet  9oH,  or  as  ap- 
purtenances or  pertinents  of  the  land,  in  virtue  of  th^  general  words 
m  the  dispositive  clause  of  the  charter,  cum  pertinmtiiff  Thus,  na- 
tural fruits,  which  grow  up  sine  cura  et  cultural  and  which  are  not 
yet  separated  from  the  ground,  are  carried  by  the  charter  as  part 
of  tlie  lands  to  which  they  are  still  united,  ex.  gr.  apples,  grass  (Xk 
pasture  grounds,  or  natural  grass  intended  for  cutting :  But  eornss 
and  in  general  all  fructus  pendenteSf  which  require  annual  indurtiy 
and  culture,  remain  as  moveable  subjects  with  the  granter.  As  for 
sown  grasses,  which  produce  several  successive  crops  before  they 
run  out,  these  ought  to  pass  to  the  purduiser ;  Tor  if  the  crops 
arising  from  such  grass  seeds  for  a  number  of  years  subsequent  to 
the  purchase,  were  to  continue  with  the  seller,  the  purdiaaer,  if  ha 
has  purchased  by  a  rental  or  rent-roll,  would  be  excluded  from  the 
rent  of  those  very  years  for  which  he  is  presumed  to  have  given  an 
adequate  value  ^^  The  right  in  the  area  of  the  parish-<^hurch,  though 
it  cannot  properly  be  called  part  of  the  lands  c<mtain^  in  the 
'charter,  is  yet  so  closely  connected  with  them,  that  it  is  carried  to 
the  purchaser  as  pertinent,  in  virtue  of  tlie  natjuriil  right  that  every 
lanonolder  has  in  such  a  proportion  of  it  as  corresponds  to  the  var 
luation  of  his  lands  in  the  parish,  Fae.  CoU.  June  29.  1769ft  Ih^t 
{Dict*  p.  9644) ;  and  consequently,  the  owner  of  a  right,  to  a  seat 

in 


"  Vid.  supr.  t.  2.  §  4. 
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in  his  parish-churcli  cannot  dispose  of  it  as  his  absolute  property^ 
though  he  may  of  the  materials  of  which  the  seat  is  composed,  if 
the  area  of  the  church  has  never  been  legally  divided,  a  division 
will  be  ordained  at  the  suit  of  any  proprietor,  by  which  the  area 
may  be  parcelled  out  among  the  several  landholders  in  the  parish 
by  the  proportions  above  mentioned ;  nor  will  the  former  possession 
by  any  proprietor,  of  a  greater  share  of  area  than  his  valuation  en- 
titled him  to,  stand  in  the  way  of  such  division  *.  In  churches 
where  part  of  the  area  is  taken  up  by  the  inhabitants  of  a  borough 
or  village,  an  inhabitant,  who  had  bought  a  seat  for  the  use  of  his 
family,  may  perhaps  be  permitted,  if  he  intends  to  change  his  re- 
sidence to  another  parish,  to  sell  it  to  any  other  residenter,  at  the 
sight  of  the  kirk-session,  or  the  magistrates  of  the  borough  ®^  But 
as  to^  that  part  of  the  area  which  was  by  the  division  appropriated 
to  the  several  landholders  according  to  their  valuations,  it  appears 
reasonable^  that  the  right  of  the  seller's  share  thereof  ought  to  be 
carried  by  his  disposition  to  the  purchaser,  as  a  right  essentially 
connected  with  the  lands  disponed.  And  indeed  if  a  landholder 
had  it  in  his  power  to  separate  the  two,  either  by  expressly  re- 
serving the  area  to  himself  in  his  disposition,  or  by  making  over 
the  lands  and  the  area  to  different  grantees,  a  church  might  soon 
be  made  the  property  of  strangers,  to  the  utter  exclusion  of  the 
inhabitants  of  the  parish  ;  see  Fount.  Jan.  15.  1697,  Litligow^ 
(DicT.  p.  9637.)  t  ^^-  Upon  the  same  ground,  the  right  of  a  burial- 
place  ought  also  to  be  carried  by  a  grant  of  the  lands,  in  virtue  of 
the  clause  cum  pertinentm. 

12.  Till  towards  the  beginning  of  this  century,  landlords,  the 
better  to  enable  their  tenants  to  cultivate  and  sow  their  farms, 
frequently  delivered  to  them  at  their  entry,  corns,  straw,  cat-» 
tie,  or  instruments  of  tillage,  which  got  the  name  of  stedbow* 
goods^  under  condition,  that  the  like  in  quantity  and  quality  should 
be  redelivered  by  the  tenants,  at  the  expiration  of  the  lease.  This 
claim  competent  to  the  proprietor  coula  not,  in  the  case  of  a  sale 
of  the  lands,  pass  with  tnern  to  the  purchaser,  from  the  nature  of 
the  subject ;  for  the  landlord's  right  to  the  steelbow  is  moveable ; 
and  for  that  reason  is  arrestable,  Durie^  Dec.  4.  1638,  La.  Wezt-- 
morelandf  (Dict.  p*  14779.);  and  falls  under  the  single  escheat, 
SL  B.  2.  T.  3.  §  81.  But  an  assignation  of  that  right  in  favour  of 
the  purchaser  is  implied  from  equity,  if  the  purchase  be  made  by  a 

rental; 

*  See  a  case  where  a  division  oF  the  area  was  presumed  from  long  possession  i  Fac. 
Coll.  Nov.  24.  1785,  Cathcart^  Dict.  p.  7928. 

The  valued  rent  is  also  the  rule  in  another  respect,  that  of  giving  the  heritors  their 
choice  of  place  in  the  area;  the  largest  valuation  having  the  first  choice,  8u:.  Thisrule» 
however,  is  sutgect  to  certain  reasonable  modifications.  Thus,  it  has  been  found,  that 
every  heritor,  in  proportion  to  his  valued  rent,  must  have  a  seat  for  himself  and  family 
distinct  from  the  share  allotted  to  his  tenants,  though  in  dividing  the  whole  area,  the 
allowance  for  each  heritor's  seat  must  be  taken  in  cotnputOf  in  making  up  such  a  share  as 
corresponds  to  his  valued  rent,  Fac.  Coll.  Dec.  17. 1776,  Earl  Marchnumt^  Dicr.  p.  7924, 
and  App.  1.  xhkc  Kirk,  No.  2.  Thus  also  the  patron,  where  he  is  an  heritor,  how- 
ever small  his  landed  interest  in  the  parish,  has  the  first  choice;  Ftic.  CM.  Feb,  1%. 
nes^  Lo.  Tarphicken^  Dict.  p.  9936.    (Vid.  supr.  B.  1.  ^  5.  J  13.). 

f  A  late  decision  has  been  pronounced  on  similar  principles ;  Fac.  Coll.  June  21. 1796, 
Skiroing^  &c.  Dict.  p.  7930  ««. 

^^  Seats  in  a  burgal  church  having  been  disponed  by  the  magistrates  '*  to  the 
<<  grantee,  his  heirs  and  other  nearest  representatives  whatever,  residing  within  the 
«<  town  or  parish,"  they  w§re  found  not  to  descend  exclusively  to  the  heir-at-law,  but 
(when  sufficient  to  accommodate  the  whole)  to  divide  between  the  heir  and  the  other 
members  of  the  deceased's  family  ;  Watson^  0th  July  1760,  Fac.  Coll.  Dict.  p.  5iSl. 

^^  On  the  same  ground  of  an  essential  connexion  between  the  church  and  lands,  the 
burden  of  repairing  and  even  rebuilding  the  parish-church  is  laid  on  the  heritors; 
£n/r.  t.  10.  $  63. : — in  whom  also,  and  not  in  the  minister  and  kirk-session,  is  vested 
the  disposal  of  the  area  of  the  church;  Kilk.  Heritors  of  Fatdkland^  20th  Feb.  I73&, 
Dict.  p.  791 G. 
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Book  IL         rental ;  because  tlie  tenant  having  been  enabled  by  the  steelbow- 

goods  to  pay  an  advanced  rent,  for  which  the  purchaser  is  presum- 
ed to  have  given  a  Just  price,  the  purchaser  would  lose  that  ad- 
ditional rent  which  he  has  paid  for,  if  the  right  to  the  steelbow 
were  not  deemed  part  of  the  purchase.  But  if  die  bargain  be  made 
in  the  lump,  without  reference  to  a  rental,  it  would  seem  that  the 
steelbow,  which  is  of  its  own  nature  a  moveable  subject,  ought  not 
to  be  carried  by  the  charter.  Steelbow  can  in  no  case  be  exacted 
from  the  tenant,  by  the  condition  of  the  right,  till  the  determina- 
tion of  the  lease ;  Duriei  Dec.  6«  1628,  Lawioth  (Dict.  p.  14777,)  *. 

13.  No  right  in  lands  which  is  by  our  feudal  customs  appropria- 
ted to  the  sovereign,  and  therefore  goes  by  the  name  of  tegak^  is 
presumed  to  be  conveyed  by  the  charter  unless  it  be  expr^sed.  By 
regalia^  in  a  large  sense,  are  understood  all  rights  that  the  Eii^ 
has  in  or  over  the  estates  orpersons  of  his  subjects.  "And  they  are 
either  fw^ora  or  minora.  The  majota  are  so  inseparable  from  the 
royal  dignity,  that  they  are  incommunicable  to  sidtgects  absolutdy 
and  without  exception,  as  the  several  branches  of  the  royal  prero- 
gative, and  the  Kmg^s  right  of  superiority  over  all  the  latida  within 
Ills  dominions  ;  ^r  at  least  they  are  not  communicable  without  the 
interposition  of  the  states  of  the  kingdom,  6x.  gr.  the  Annexed  pro- 
perty of  the  crown,  which  is  declared  not  alienable  without  consent 
of  parliament  The  regalia  minora  are  those  rights  whidi  the  so- 
vereign can  by  himself  communicate  to  his  subjects  at  pleasure, 
ex.  gt.  the  right  of  waifs,  or  of  goods  confiscated,  and  those  idiidi 
accrue  to  the  crown  from  the  vassal's  want  of  an  heir^  or  jQrom  bas- 
tardy, or  forfeiture,  or  from  feudal  casualties.  But  the  regi»Ka  now 
to  be  explained  are  truly  parts  or  pertinents  of  land,  and  as  such 
would  naturally  go  to  the  vassal  by  his  charter,  if  they  had  not 
been  by  our  feudal  customs  appropriated  to  the  sovereigiiy  and  so 
understood  to  be  excepted  from  the  grant. 

14.  Jurisdiction  is,  by  the  generality  of  writers,  numbered  atnong 
the  regalia  of  this  last  sort ;  but  improperly }  for  though  it  be  a 
royal  right,  it  is  not  included  necessarily  in  the  notion  of  property, 
and  therefore  cannot  be  said  to  be,  by  the  cohstrtictidn  of  law,  ex- 
cepted from  a  grant  of  property.  How  far  jurisdiction  hath  been 
by  the  law  of  Scotland,  or  is  now,  conferred  on  vassals,  has  been 
considered,  A  1.  T.  4.  §  25,-28.  Forests  are  inter  regalia  i  or, 
in  other  words,  no  charter  of  lands  granted  by  the  crown,  within 
which  any  forest  lies,  carries  the  property  of  it  to  the  vassal,  without 
a  special  clause  in  the  grant.  By  a  forest  is  understood  a  Iwge 
tract  of  ground  inclosed,  where  deer  have  been  in  use  to  be  kept 
Because  the  hunting  of  deer  in  those  forests  was  accounted  a  right 
proper  to  the  crown,  forests  themselves  have  been  brought  under 
the  same  clam )  and  they  remain  in  that  state  though  the  trees  in 
the  forests  should  faih  Lands  erected  by  the  crown  with  the  right 
of  forestry,  had  all  the  privileges  of  a  King's  forest ;  which  were  so 
grievous  to  the  country,  from  the  heavy  penalties  inflicted  by  oar 
statutes  enacted  for  securing  forests  against  encroachments,  that 
our  supreme  court  gave  their  opinion,  that  application  should  be 
made  to  the  crown  against  such  grants  for  the  future,  Stair^  June  24. 
1680,  M.  Alholy  (DicT.  p.  4653.).  Woods  or  parks  which  are  in- 
closed by  private  persons  for  the  running  of  deer,  ate  Juris  privatij 
and  covisequently  are  carried  in  charters  as  part  of  the  lands  dis- 
poned, though  they  be  not  expressed. 

Salmon  fifhingfl.        15.  Salmon-*fishing  is  also  a  Jus  regale  j  and  therefore  is  not  car- 
ried by  a  charter,  without  an  express  clause.     Yet  by  our  uniform 

practice, 

^The  hfidlai-d  hss  4  preference  on  the  steelbow  in  cnse  of  the  tcnaot^s  bankroptty, 
Fac.  CW/.  Jiilji  97.  1764,  BuiUr^  DicT.  p.  620S. 


Jurisdictions, 
forests,  woods 
juiil  j)ark8. 
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practice,  the  common  clause,  cum  pi8(UJUianibus^  is  a  sufficient  title  Ttixi  VI. 
lor  constituting  a  right  to  salmon-fishing  by  prescription;  so  that  "^  — ---^- 
where  the  vassal  hath  been  in  the  uninterrupted  possession  of  it  fof 
forty  years,  such  possession,  joined  to  the  general  clause,  estabUshes 
a  right  to  that  regale.  As  this  right,  in  consequence  of  its  being 
inter  regalia^  remains  with  the  sovereign  after  he  is  divested  of  the 
property  of  the  lands  on  both  sides  of  the  river,  the  crown  may 
make  a  grant  of  the  salmon-*flshing  in  a  river,  or  anypart  thereof^ 
in  favour  of  one  who  has  no  lands  on  either  side.  The  whole  es- 
tate of  such  grantee  consists  in  the  fishing ;  and  this  right  entitles 
him  to  draw  his  nets  on  the  banks  of  the  a^acent  grounds^  with- 
out the  proprietor's  consent,  as  a  pertinent  of  the  nshing  ^^»  The 
fishing  of  ssilmon  13  prohibited,  from  the  feast  of  the  Assumption  of 
our  Lafly^  August  15.  to  the  feast  of  St  Andrew,  November  SO.,  by 
1424,  C.  35.  The  special  manner  of  fishing  by  cruives  or  Mairs, 
where  they  are  set  in  that  part  of  a  river  where  the  sea  ebbs  and 
flows,  is  absolutely  prohibited  ^^ :  And  where  the  proprietor  has  a 
righl  to  use  cruives  m  fresh  water,  he  must  make  their  heoks  three 
inches  distant  firom  one  another,  that  the  young  fry  may  have  free 
access  to  pass  and  repass ;  and  must  also  observe  the  Saturday's 
slop,  that  is^  the  hecks  of  all  the  cruives  must  be  pulled  up  the 
height  of  an  ell  on  every  Saturday  at  six  in  the  evening,  and  con- 
tinue so  till  Monday  at  sun  rising,  1424,  C  11.;  1477,  C  78.; 
1489,  0.  15  *.    The  last  of  these  acts  directs,  that  the  hecks  shdl 

be 

*  A  spedsi  commisBion  was  appointed  to  the  ezectttioa  of  the  laws  for  preierration 
of  fidiingB,  15S1,  c*  1 1 1. ;  but  this  statute  is  now  in  desuetude^  Fae,  CM,  Nsv.  20. 179S, 
Bar.  qf  Stirling^  Dict.  p.  14299. 


^^  A  reseiration,  by  the  proprietor  of  a  salikion-fishing,  in  the  charters  granted  to 
his  Tassttls,  of  drawing  and  drying  his  nets  on  the  vassaPs  ffronnds,  conform  to  use  and 
wont,  10  f^Iftted  by  the  prior  acu  of  the  superior  and  his  predecessors,  and  not  by 
the  practice  of  fishers  in  general ;  E.  qfKitmoul^  IBih  Jan.  ISH,  Foe.  CM. 

s<  Und6r  this  description  of  cruives  and  zairs,  with  their  attendant  prohibition  in 
rivers  wfaere  the  sea  ebbs  and  flows,  would  seem  to  fall  almost  every  device  for  fishing 
by  means  of  fixed  of  stationary  nets.  Thus  it  has  been  found  illegal  \o  fish  by  means 
of  stent  nets;  Fac*  CM,  D^ofOtieemberry^  ^c.  19M  Nov.  1771,  Dict.  p.  14-279  j  Ibid. 
CciqtAatsn^nst DecA799jT>iCT.p.  12827  and  14281,and  4M  July  1804, Dicr.  p.  1428S; 
Ibid.  Dirom^  S^c.  25th  Nov.  1797,  Dict.  p.  14282 :— Or  by  hang-neU ;  Dirom^  S^c.  supr.: 
— Or  by  a  bulwarki  or  loose  dike  erected  across  the  chanuel,  with  a  creel  or  pock  net 
to  intercept  the  fish ;  Fac.  Coll.  B.  of  Fife^  l^th  June  1807,  Dict.  v.  Salmon-Jlshingf 
App.  No.  2. : — Or  by  stake  neU ;  Ibtd.  E.  ^Kinnotd,  ^c.  26th  Jan.  ]802|  affirmed  on 
appeal  9dh  May  1804,  Djct.  p.  14S01;  Ibid.  D.  of  Athol^  S^c.  1th  March  1812,  Bu- 
chanan's  Reports^  p.  254,  affirmed  on  appeal  20M  June  1816,  5.  Dow,  p.  282;  Foe. 
Coll.  same  case,  4/A  Feb.  1817 ;  Magistrates  of  Dumbarton,  I6thjan.  1813,  Jlr^;.  ColL 
affirmed  on  appeal  1 9th  June  1816.  See,  however,  one  exception,  perhaps  peculiar  to 
the  river  Tweed,  in  the  case  a(  Scott,  4^.  11  th  Dec.  1812,  Fac.  Coll. 

As  to  the  interpretation  to  be  put  upon  the  expression,  <'  where  the  sea  ebbs  and 
flows/'  see  a  very  ample  discussion,  D.  of  Athol,  Sfc.  supr.  It  would  seem  to  extend 
to  every  situation  not  in  the  open  sea.  One  Judge  was  even  of  opinion,  **  that  the  pro- 
*'  hibition  against  stake-net  fisfiitigs  was  directed  not  otily  aninst  those  in  riVers,  but 
"jAerever  the  tide  ebbs  and  flows ;"  Ibid.  But  in  the  special  case  before  the  Court,  it 
had  previously  been  found  by  the  House  of  Lords,  <*  that  attending  to  the  nature  of 
'*  the  judgment  in  this  cause,  no  judgment  ought  to  be  given  with  respect  to  any  rights 
*<  of  fishings  in  the  sea/'  No  express  decision,  therefore,  has  yet  been  pronounced 
on  the  point,  though  it  is  not  likely  that  the  prohibition  will  ever  be  carried  farther 
than  was  done  in  the  above  case,  in  regard  to  the  Frith  of  Tay,  viz.  <<  down  to  the 
*<  fauces  terra  at  the  mouth  of  the  Frith,  and  upon  the  sands  which  are  dry  at  low 
«  water,  as  well  as  in  the  mid  channel  of  the  river ;"  Ibid. 

Fishing  ^^at  dam-dykes"  is  likewise  declared  illegal,  1696,  c.  S^.  \  but  in  a  late  case 
upon  this  statute,  the  Court  were  of  opinion, ^<  that  it  would  bo  too  extensive  an  inter- 
*<  pretation  to  include  under  it  a  prohibition  of  all  fishings  near  dam-dykes,''  and 
'<  that  the  statute  w^  only  directed  against  those  cases  where  the  dam-dykes  were  im- 
"  mediatdy  subservient  to,  or  made  use  of  in  the  fishings ;"  Copland's  Trustees,  ^c^ 
JSlA  June  1810,  Fue.  Coll. 

Where  an  illegal  mode  of  fishing  is  used,  every  heritor  having  a  right  of  salmon- 
fishing,  whether  superior  or  inferior,  is  entitled  to  pursue  for  its  removal  i  Colquhoun, 
^th  July  1804;  D.  ofAthcl,  Sfc.  7th  March  1812,  supr. 
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ver mnies. 


Ees  publico  f 
rivers,  ports, 
ferries,  high- 
ways, forialicesy 
seagrecns,  and 
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be  five  inches  wide ;  but  it  was  adjudged,  that  the  number  Jive 
was  wrong  transcribed  from  the  record  into  our  statute-book,  and 
ought  to  be  corrected  into  three,  according  to  the  reading  of  the 
two  former  acts.  Stair ^  Jan.  26.  1665,  Her.  ofthejisking  of  Don^ 
{DicT.  p.  10840,  and  p.  14286.)  *.  Stair  affirms,  B.  2.  T.  3.  §  60., 
that  the  killing  of  swans  is  so  much  a  regal  right,  that  it  is  not  car- 
ried by  the  vassal's  charter,  though  the  lands  should  be  erected  into 
a  barony ;  but  nothing  appears,  either  in  our  statutes,  law-books,  or 
practice,  in  support  of  the  opinion,  that  swans  were  ever  accounted 
inter  regalia. 

16.  Gold-mines  are,  by  1424,  C.  12. j  declared  to  belong  to  the 
King  without  limitation  ;  and  silver-mines,  when  they  are  of  such 
fineness  that  three  halfpennies  of  silver  can  be  extracted  from  the 
pound  of  lead.  Three  halfpennies  were,  in  the  reign  of  James  L, 
equal  in  intrinsic  value  to  about  two  shillings  and  five  pennies  of 
our  present  Scots  money,  according  to  Ruddiman,  Pref.  to  Dipl 
Scot.  p.  82.  It  appears  by  an  unprinted  act  in  1592,  mentioned  in 
the  list  of  the  unprinted  acts  of^that  year,  N""  12.,  that  not  only 
mines  of  gold  and  silver,  but  of  tin,  copper,  and  lead,  had  been  for- 
merly annexed  to  the  crown,  and  so  not  alienable  without  consent 
of  parliament ;  but  they  are  by  that  statute  dissolved  from  the 
crown ;  and  it  is  made  lawful  to  the  King  to  set  in  feu-farm,  not  to 
any  of  his  subjects  indiscriminately,  but  to  the  baron  or  other  firee- 
holder  of  the  ground,  all  metals  or  minerals  that  may  be  found 
within  his  own  lands,  on  payment  of  the  tenth  part  to  the  king, 
without  any  deduction  of  charges ;  and  in  case  the  freeholder 
should  refuse  to  work  them,  the  King  may  then,  and  then  only, 
either  cause  work  them  for  his  own  use,  or  feu  them  to  others. 
The  meaning  of  this  statute  is,  in  two  material  articles,  now  fixed 
by  decisions ;  firsts  That  by  the  words,  it  shall  be  lawful  to  his  Ma- 

Jestjf^  a  positive  right  is  conferred  on  the  freeholder,  by  which  he 
may  demand  a  grant  from  the  crown,  in  pursuance  of  the  statute. 
Fide.  2.  120.  (JS.  ofHopetoun,  Jan.  4.  1750,  Dict.  p.  1S527.) ;  2%, 
That  by  the  vfovdi  freeholder  is  understood,  in  this  question,  not  the 
superior  of  the  lands  in  which  the  mines  lie,  who  holds  immediate- 
ly of  the  crown,  but  the  proprietor,  though  he  should  hold  of  a 
subject,  Dec.  7.  1739,  D.  Argyle,  (Dict.  p.  13526.). 

1 7.  All  the  subjects  which  were  by  the  Koman  law  accounted  ret 
publictB^  are,  since  the  introduction  of  feus,  held  to  be  inter  regalia^ 
or  in  palrimonio  principis^  as  rivers,  free  ports,  and  highways,  lead- 
ing from  one  city,  borough,  public  port  or  ferry j^  to  another,  which 
for  that  reason  are  called  the  King  s  highways.  From  hence,  the 
narrowing  of  a  highway,  or  altering  the  course  of  a  river,  is  said  by 
our  most  ancient  law  to  infer  the  crime  of  purpresture,  Reg.  Maj. 
L.  2.  C.  74.  §  1  t-  Hence  also,  an  obligation  lies  on  those  who  un- 
load ships  in  rivers,  to  pay  somewhat  in  name  of  vectigal  or  custom 
to  the  sovereign.    In  the  same  manner,  the  right  of  a  public  ferry, 

or 

*  An  older  law  had  appointed  a  different  mode  of  estimating  the  distance  to  be  left 
in  these  cruives :  <<  Qiiod  filum  aquae  seu  medium  aquae,  lie  streamer  debet  esse  libenim 
<*  usquequaque  in  tantnro,  adeo  quod  unus  porous  trium  annorum,  bene  past  us,  posset 
*<  le  vertere  infra  filum  aquae:  Ita  quod  neque  rostrum  porci,  nee  cauda,  appropinquat 
<<  sepi  vel  ripae;"     Stat.  Alex.  II.  c.  16.    See  Stat.  Rob.  he.  11. 

f  Stair,  B.  2.  Tit.  1.  $  7.  says,  <*  The  commonty  that  is  of  grass  and  fruits  growing 
*<  upon  the  highways,  followeth  the  commonty  of  the  ways  themselves." 

The  public  streets  of  a  burgh  are  also  inter  regalia^  and  cannot  be  appropriated 
either  by  the  magistrates,  Kilk.  2.  voce  Burgh  Royal,  Miller^  Nov.  S.  1740,  Dict. 

J  I.  135^7. ;  Fac.  Coll.  Feb.  27.  1762,  Magistrates  of  Montrose,  Dict.  p.  13175  ^^  5  or 
y  private  individuals,  ibid.  March  3.  1783,  Forbes,  SfC.  Dict.  p.  13185. 

«7  So  foundi  also,  Young,  2d  Feb.  1816,  Fac.  Cdl. 
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or  of  a  free  port,  which  was  formerly ^um  pMici^  now  belongs  to       Thxe  Wl. 
the  King,  and  cannot  be  transferred  from  him  without  a  special 
grant     This  grant  lays  the  grantee  under  an  obligation  to  keep 
sufficient  boats  on  the  ferry  ror  the  use  of  travellers,  or  to  maintain 
the  port  in  a  condition  fit  for  receiving  shipping ;  in  consideration 
of  miich,  the  grantee  of  a  free  port  has  either  an  express  or  an  im- 
plied power  to  levy  anchorage,  shore-<dues,  and  other  such  reason- 
able impositions,  on  ships  which  receive  benefit  from  the  port  or 
harbour,  Cr.  Lib.  !•  Dieg.  15.  §  15  ^^    But  as  the  regalia  of  this  sort 
are  little  capable  of  property,  and  chiefly  adapted  to  public  use,the 
King's  right  in  them  is  truly  no  nriore  than  a  trust  for  the  behoof  of 
his  people  ;  for  he  cannot  hurt  the  navigation  of  rivers,  or  shut  up 
highways,  or  demolish  bridges,  unless  that  measure  shall  become 
necessary  for  the  public  security,  in  times  of  general  distress  *.     It 
is  public  rivers  only  which  are  inter  regalia ;  by  which  writers  ge- 
nerally understand  natigable  rivers,   or  those  on  which  floats 
may  be  carried  to  navigable  rivers.     Smaller  rivulets  or  brooks 
are,  according  to  the  general  opinion,  ytimpnt;a/t,  L.  1.  §  4.  Defiu- 
min. ;  and  consequeitmy^  the  landholder  within  whose  grounds  they 
run  may  divert  their  course,  unless  he  be  restrained  by  a  servitude, 
or  other  positive  vight  in  fa^ur  of  the  inferior  tenement,  L.  21. 
De  aquaet  aq  ^,     On- the  same  gkorimd  our  ancestors  formerly  ac- 
counted foTtalices  among  the  reffoUa ;  not  the  King's  castles  only, 
which  were  always  erected  on  the  King's  property-lands,  and  the 
right  to  them  conferred  by  his  special  commissions  on  those  in 
whom  he  could  moat  confide ;  but  places  of  lesser  strength,  which 
had  been,  during  our  wars  with  England,  or  intestine  commotions, 
built  by  private  gentlemen  upoii  their  own  estates,  chiefly  near  the 
border,  as  a  defence  against  the  incursions  of  smaller  parti^^s.  Because 
the  defence  of  the  kmgdom  was  a  right  proper  to  the  sovereign, 
these  fortalices  were  in  ancient  times  understood  not  to  be  con- 
ferred on  the  vassal  by  a  simple  charter ;  but  they  now  pass  ks  part 
of  the  lands,  without  either  the  privilege  of  barony,  or  a  special 
clause   in  the  grant     Doubts   have  been  moved,  whether  sea- 
greens  ought  to  be  reckoned  inter  regalia^  i.  e.  grounds  in  some 
measure  gained  from  the  sea,  but  which  still  contmue  to  be  over- 
flowed in  spring-tides  ?     Some  maintain  the  afiirmative,  in  regard 
that  these  grounds  are  deemed  part  of  the  sear-shore,  which  by  the 
Roman  law  was  Juris  publici ;  but  though  by  that  law  the  searshore 
reached  as  far  frotn  the  sea  as  the  highest  spring-tide,  it  goes  no  far-- 
ther,  by  the  custom  of  Scotland,  than  the  sand  oyer  which  the  sea 
Aovrs  in  common  tides  ;  and  by  our  constant  practice,  proprietors 
who  border  on  the  sea,  inclose  as  their  own  property  grounds 
VOL.  !•  4  X  far 

*  Foundj  that  the  King  cannott  by  a  grant  of  fishings,  hurt  the  navigation  in  a  pu- 
blic river  J  Fae.  Coll.  March '9.  1781,  Grant,  Dicr.  p.  128«0.  See  Fac.  Coll.  Dec. 
21.  1793,  and  July  4.  ISOf,  Colquhoim,  DiCT.  p.  12S27»  and  p.  1428S  ^K  As  to  the 
right  of  the  crown  to  vest  an  exclusive  right  to  a  mossel-scalpt  see  Kames,  SeL  Decis. 
No.  218.  Grantf  July  e.  1764,  Dict.  p.  12801. 

9^  The  managers  or  proprietors  of  a  ferry  are  entitled  to  complain  of  any  person 
who  establishes  another  ferry,  without  an  e3q>ress  grant  to  that  effect,  either  within,  or 
so  near  the  old  one,  as  in  any  respect  to  injure  it;  Campbell^  ISth  Jan.  1815,  Fac. 
Coll.  s  Ferguson^  Sfc.  XBth  Jan.  1815,  Ibid.  Where  there  is  a  regular  ferry-boat,  a 
person  who  resides  on  one  side  of  the  river,  and  has  a  coal-work  on  the  other  side,  is 
not  entitled  to  use  his  private  boat  for  hire,  nor  to  carry  over  in  it,  even  gratuitously, 
any  other  person  than  "  himself,  his  family,  servants,  visitors,  and  persons  employed 
<*   in  his  own  works ;"  Martin^  16M  June  1818,  Fac.  Coll. 

««>  See  also  Murray,  6lh  July  1821,  ^5.  and  B.J. 

^®  See  the  law  more  correctly  stated  on  this  point,  iVj/r,  T,  9.  J  IS. 
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far  within  the  sea-mark,  Br.  10.  (Bruce^  Nov.  25.  1714,  Diet, 
p.  9342.)  ♦ '". 

18.  The  vassal  is,  or  was  by  our  former  law,  entitled  to  sundry 
superadded  rights  by  the  erection  of  his  lands  into  a  barony,  vid. 
^upr.  B.  I.  T.  4.  §  25. ;  71  3.  §  46.     Barony  is,  in  the  language  of 
our  law,  nomen  univerniatis^  that  includes  under  it  all  the  different 
subjects  or  rights  of  which  it  consists,  though  they  be  not  express- 
ed, and  incorporates  them  so  strongly  together  as  to  make  them 
unum  qutd^  one  individual  right    From  this  quality  the  rule  arises, 
that  possession  of  any  part  of  a  barony  is  reputed  possession  of 
the  whole,  and  preserves  to  the  baron  his  possession  as  entire  as  if 
it  had  been  total.     On  the  same  principle,  the  general  conveyance 
of  a  barony  is  sufficient  to  carry  all  tne  different  tenantries  and 
tenements  which  truly  belong  to  it,  or  have  been  possessed  as  part 
and  pertinent  of  it,  though  they  be  not  speciallv  enumerated ;  and 
the  same  rule  holcis  with  respect  to  lands  whicn,  without  erection 
into  a  barony,  have  been  jomed  by  a  simple  charter  of  union  un- 
der a  special  name.  Dune,  March  23.  1622,  Lo.  Borikwick  '* ;  but 
the  several  tenements  erected  or  united,  ought  regularly  to  be  dis- 
tinguished in  the  original  charter  of  baronv  or  of  union  by  special 
names  or  characters.     It  arises  also  from  this  known  quality  of  ba- 
rony, that  where  the  baron  has  by  his  charter  a  particular  right  to 
any  of  the  regalia^  ex.  gr.  to  a  borough  of  barony,  a  special  retour 
or  grant  of  the  barony,  without  the  enumeration  of  these  regalia^ 
is  effectual  to  transmit  them  to  his  heir  or  singular  successor,  Strntf 
Jan.  15.  1668»  E.  Argyle^  (Dict.  p.  9631.)    Lord  Stair,  B.  2.  T.  3. 
§  60.,  and  after  him  Mackenzie,  §  3.  h.  U  carry  tjiis  point  higher, 
and  maintain,  that  the  erection  of  lands  into  a  baronv,  eo  ip$o  en- 
titles the  baron  to  most  9f  the  regalia ;  from  which  rule  Stair  seems 
only  to  except  minerals,  and  treasures  hid  under  ground:  But 
this  position  appears  not  to  have  be^i  at  any  period  the  law  of 
Scotland*  A  chartier  of  bftrpny  never  carried  to  the  baron  the  rights 
inherent  in  a  free  port,  of  exacting  shore-dues,  and  other  such  petty 
customs,  nor  those  which  are  included  under  a  free  forestry.   Lord 
Stair  himself  admits,  that  no  immediate  right  is  acquired  to  sal- 
mon-fishing by  the  privilege  of  barony ;  and  that  it  affords  to  the  ba- 
ron barely  a  title  of  prescription.   Mills  were  never  inter  regalia^  nor 
has  the  sovereign  claimed  them  as  such ;  it  is  only  from  their  being 
accounted  a  separate  tenement,  that  it  has  been  doubted,  whether 
they  are  carried,  without  the  erection  of  the  ground  on  which  they 
stand  into  a  barony ;  and  fortalices  were,  long  before  Lord  Stair  s 
time,  ranked  in  the  same  class  with  common  country-seats^  which 
passed  to  all  purchasers  indiscriminately. 

19.  The  doctrine  which  seems  to  be  taught  by  Craig^  LiK  2. 
Die^.  8.  §  37.,  That  no  right  of  patronage  can  be  conveyed  by  it- 
self, without  conveying  part  at  least  of  the  barony  or  lands  to  which 
it  had  been  originally  united,  is  neither  supported  by  the  rules  of 
law,  nor  by  practice :  For  the  special  symbol  of  seism  established 

for 

•  See  Fac.  CM.  June  20.  1760,  Earl  of  Mortofh  Dict.  p.  1S528.  i  Ibid.  Jkne  15. 
1769,  Tom  qf  CidrosSf  Dict.  p.  128)0.    Balf  p.  626. 


^'  A  proprietor,  whose  lands  are  described  as  bounded  by  the  sea,  or  lea-tbore^  or 
bj  a  navigable  river,  is  entitled  to  gain  ground  from  thenii  as  far  as  is  not  iooonsistent 
with  the  nghu  of  the  public ;  Can^Uf  ISM  Nao.  1813,  Fae.  CM.f  Boucher^  SO#A  Nov. 
18]  4^  Ibid.  See  also  the  first  of  Uiese  cases,  as  to  the  mode  in  which  the  line  of  the 
march-fences  of  conterminous  proprietors  on  the  shore  is  to  be  adjusted  in  thus  gain- 
ing ground  from  the  sea. 

^*  This  case  seems  to  be  omitted  in  Mor.  Dict.  ' 
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for  a  right  of  patronage,  is  sufficient  evidence,  that  the  law  considers 
that  kind  of  right  as  transmissible  by  itself,  without  the  necessity 
of  conveying  along  with  it  any  lands  or  other  separate  tenements  ; 
and  there  is  nothing  more  frequent  in  practice,  tlian  for  a  baron  or 
landholder,  to  whose  lands  a  patronage  happens  to  be  united,  to 
make  over  a  grant  of  the  patronage  to  another,  without  the  least 
intention  of  <Snveying  at  tfie  same  time  any  part  of  his  lands ;  and 
in  such  case  the  grantee  is,  after  seisin  taken  on  his  grant,  vested 
in  the  full  and  unquestionable  right  of  the  patronage  ^\ 

20.  The  vassal  has  a  right,  in  consequence  of  his  property,  to  re- 
ceive the  rents  of  his  own  lands  from  his  tenants,  and  to  recover  the 
arrears  of  rent  from  them,  in  default  of  payment,  by  an  action  for 
rent  before  his  own  court ;  or,  if  they  have  changed  their  domicil, 
by  an  action  before  the  sheriff  within  whose  territory  they  now  reside. 
He  can  also  remove  from  his  grounds  tenants  who  have  no  leases, 
and  grant  leases  to  whom  he  will.  A  tack,  or  lease,  is  a  contract 
of  location,  by  which  the  use  of  land,  or  any  other  immoveable  sub- 
ject, is  set  to  the  lessee  or  tacksman,  in  consideration  of  a  determi- 
nate yearly  rent  or  duty,  to  be  paid  or  performed  to  the  lessor  or 
landlord,  either  in  money,  the  fruits  of  tne  ground,  or  services.  It 
is  necessary  to  explain  the  doctrine  of  leases  in  this  place,  though 
they  are  truly  contracts,  because  they  have  by  statute  received 
special  qualities  which  distinguish  them  from  the  common  con- 
tract of  location.  They  are  in  our  law-books  frequently  called 
assedations ;  an  appellation  also  given  in  some  old  statutes  to  grants 
holden  in  feu-farm,  1457,  C.  71,  ^c»  They  were  at  first  granted  in 
the  form  of  charters  by  the  proprietor,  witnout  any  written  obliga- 
tion signed  by  the  tenant,  St.  B.  2,  T.  9,  §  5. :  But  because  no  deed 
could  bind  the  tenant  to  his  part  of  the  bargain,  which  was  not 
subscribed  by  himself,  they  were  afterwards  drawn  in  the  form  of 
mutual  contracts. 

21  •  The  granter  of  a  lease  must  be  either  the  proprietor  of  the 
subject  let,  or  the  administrator  of  it  '\  Leases  granted  by  life- 
renters^  wadsetters,  or  adjudgers,  who  have  only  a  temporary  or  a 
redeemable  right  to  the  lands,  determine  the  moment  the  granter's 
right  expires,  or  is  extinguished  by  payment;  renoluio  enimjure 
dantiSf  resohitur  jus  accipientis  ^.  As  administrators  given  either 
by  the  law,  as  tutors, — or  by  the  judge,  as  factors  on  sequestrated 
estates, — ^are  never  appointed  but  from  necessity,  their  powers  are 
limited  to  necessary  acts  of  administration ;  and  consequently  they 
cannot,  by  the  aforesaid  rule,  grant  leases  to  endure  for  a  longer  term 

than 

*  Foe.  ColL  Feb.  29.  HSO,  Gordon^  Dicr.  p.  700S.    See  as  to  leases  granted  by  a 
husband  of  his  wife's  property,  Ibid.  June  15. 1797,  Grieve^  &c.  Dict.  p.  5951  ^^ 

^^  Vid.  supr.  B.  lni.B.§  15.  in  Jin. 

'^  A  proprietor  is  not  barred  from  granting  leases,  by  the  execution  oi  inhibition 
against  him;  Gordon^  29M  Feb.  1780,  Fac.  ColL  Dict*  p.  7008.  Neither  is  a  real 
creditor  entitled  to  interferewith  a  lease,  though  subsequent  to  the  completion  of  his 
aecnritv  by  infeftmentf  if  entered  into  bona  Jlde^  and  without  the  collusive  design  of 
lefeating  his  right;  L.  Elibank,  S^c.  1  \th  My  1821,  (S.  and  B).  The  principle  of 
hese  decisions  is  the  same  with  that  laid  down  in  the  text,  supr.  i.  5.  §  79,  on  the  sub- 
ect  of  denonciatioui  viz.  that  the  liferent  escheat  is  charged  <*  with  such  leases  granted 
*  even  after  denunciation,  as  have  been  entered  into  wiuiout  diminution  of  the  rental ; 
^  because  the  granting  ofleases  Is  a  necessary  act  qfadmnistraiion^  profitable  both  to 

the  superior  and  vassaL** 

As  to  the  powers  of  heirs  of  entail,  in  the  granting  of  leases,  md.  infr.  B.  S.  t.  8t 

29. 

'^  It  was,  in  this  case,  observed  on  the  bench,  that  <^  a  husband  may,  without  his 
wife's  conaent,  grant  a  lease.'of  her  property,  to  last  during  his  administration  of  it." 
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than  their  own  right  of  adminiatration.  But  this  rule  is  not  applicable 
to  commissioners  specially  authorised  by  the  proprietor  himself  to 
grant  leases.  The  powers  given  to  such  commissioners  -must  be 
understood  to  authorise  all  leases  that  do  not  exceed  the  ordinary 
term  of  endurance ;  and  which  therefore,  when  granted,  must  sulv 
gist  for  the  whole  years  contained  in  the  lease,  though  the  proprie- 
tor should  recall  his  commission  during  the  currency  of  it  A 
written  minute  of  tack,  or  an  obligation  by  the  proprietor  to  grant 
one,  hath  equal  force  with  the  formal  tack  ;  for  upon  that  minute 
or  obligation  an  action  lies  against  the  granter,  and  his  heirs  for 
fulfilling  it  *  ^\  Hence  arises  the  rule,  Factum  de  tJuHedatume  Ja^ 
denda  et  ip$(f  asseddtio  (Bquiparaniur ;  and  this  rule  obtains  in  most 
rights  which  essentially  require  nothing  to  their  constitution,  but 
bare  consent,  or  consent  accompanied  with  possession*  Thus,  an 
obligation  to  grant  a  conveyance,  an  acquittance,  or  a  servitude,  is 
as  effectual  as  the  right  itself  when  executed,  St.  R.%  ^  *?.  §  1  • 

22.  In  a  lease  of  lands,  the  use  which  the  lessee  acquires  in  the 
subject  let, .  is  not  understood  to  comprise  every  right  which  was 
before  competent  to  the  landlord,  but  is  limited  to  those  yearly 
fruits  which  either  naturally,  or  by  the  lessee's  industry^  spring  up 
from  the  surface.  He  is  not  therefore  entitled  to  any  of  the  woods 
or  growing  timber  above  ground,  nor  to  the  minerals,  coal,  Ume^. 
stone,  &c*  underneath  the  surface,  the  use  of  which  consumes  the 
subject,  except  in  so  far  as  the  proprietor  has  given  him  right  by 
a  special  cla^yse  in  the  tack ;  GUm.  lOb.  (Laird  of  Touchy  June  16L 
1664^  DicT,  p*  15252,);  StatVy  Feh.  13.  1668,  Coi^fuiotin,  (Dict. 
p.  15253)  f. 

23.  Leases  are,  like  other  contracts,  personal  rights  in  their  own 
nature,  an^ .  therefore  effectual  gainst  the  granter  and  his  heirs 
only,  but  not  against  purchasers  from  the  granter,  or  bis  otl^er  sin- 
gular successors :  For  those  who  succeed  to  lands  by  a  singular 
title,  have,  in  consequence  of  their  property,  a  ridit  of  removing  aU 
possessors  whomsoever^  from  grounds  which  are  their  own,  notwillit- 

standing 

*  £ftt«  «0ce  Tack,  Mo.  9.  Qarioch^  Feb.  8.  1750,  Dict.  p.  15177.  The  same 
thing  has  been  repeatedly  found  in  the  case  of  missives  and  minutes  of  tack,  dotbcd 
with  possession,  althoagh  not  formally  executed  according  to  the  rules  of  the  act«  I6BI9 
Ftic.  CM.  July  10.  1 788,  Grantf  Dict.  p.  1 5 1 80 ;  and  many  others. 

f  Tile  landlord 'is  entitled  to  work  the  coal,  but  must  indemnify  the^  tenant  of  the 
damage;  i^<  CJoU.  June 21.  1768,  Smiikf  Dict.  p.  15^66.  The  tenant  has  no  right 
to  wonc  shell- marl  found  in  the  farm ;  Ibid.Feb.  10. 1778,  Bethune^  Dict.  p.  1^967  ;  nor 
to  cut  sea-ware  for  the  manufacture  of  kelp;  Ibid.  June  2.  1795,  Campbell^  I>icr. 
p.  9646.     It  has  also  been  found,  that  a  tenalit  is  not  entitled  to  set  up  an  ale  ho«iae 

on  his  fiarm  \  Ibid.  Feb.  23.  1787,  Miln,  Dict.  p.  15254. 

■  I  ■    II     .,11.111 

^  So  found  where  possession  had  followed,  though  the  roissiTO  was  tabsertbed  by 

only  one  of  the  parties ;  Fac.  CoU.  Countess  of  Moray ^  2Sd  July  1772,  as  revened  on 

.  appeal  24M  March  1773,  Dict.  p.  4392 ;  Ibid.  Macorihur^  «/A  J$dy  180«^  I>ser. 

p.  15181 ;  Ibid.  Macpherson^  \2ik  May  1815;  in  the  first  of  which  cases  the  tenant 

alone  had  subscribed ;  in  the  other  two,  the  landlord  alone. 

Ret  interoentui,  if  to  a  sufficient  extent,  has,  in  this  respect,  the  same  eftct  with 
possession.  Thus,  improvements  made  on  the  subject,  in  contemplation  of 
atid  under  the  eye  and  observation  of  the  proprietor,  will  give  efiecC  te 
gular  missive,  though  no  possession  has  followed  upon  it,  the  term  of  entry 
ving  till  after  the  date  of  the  improvements^  Murdoch^  IBth  June  1812,  J 
So  also,  rei  interoenius^  by  the  payment  of  a  grassum,  has  been  sustained  as 
feet  to  a  missive,  though  no  term  of  endurance  was  therein  specified,  this 
tirely  on  a  verbal  stipulation;  Macrorie^  I8th  Dec.  1810,  Fac.  Coll.  Nay,  1 
fuSf  by  the  payment  of  a  grassum,  and  a  considerable  expenditure  in  improvesacci^  ky^ 
been  found  to  give  efffect  to  a  verbal  lease  for  nineteen  years,  without  any  writiiig  wliat* 
ever;  Ibid.  On  the  other  hand,  where  no  sufficient  rei  interventus  had. taken  |>?my 
a  missive,  silent  as  to  the  term  of  endurance,  was,  like  an  ordinary  verfaaj  kaoc^  femyj 
good  only  for  a  year ;  Oark^  21  tk  Jan*  1816,  Fac.  Coll. 
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Standing  any  lease  they  ma^  have  got  from  the  former  proprietor ;  Title  VI. 
agreeably  not  only  to  the  Roman  law,  which  conferred  no  jus  in  re  ^  "^  *  '■"  ' 
upon  the  lessee,  L.  0.  C.  De  loc.  cond. ;  but  to  our  feudal  rules, 
which  suffered  no  right  of  lands  to  have  effect  against  singular  suc- 
cessors without  seisin.  While  leases  were  considered  as  bare  per- 
sonal rights,  tenants  who  had  on  the  faith  of  their  leases  employ- 
ed their  stock  in  furnishing  or  improving  their  farms,  might  be 
turned  olit  of  their  possessions  upon  a  sale  of  the  lands  to  a  new 
proprietor  ;  and  it  was  to  secure  them  in  their  farms,  that  in  an- 
cient times  seisin  proceeded,  on  their  leases,  the  lessee  thereby 
imagining  to  give  them  the  effect  of  real  rights  against  the  grant- 
er's  sin^ar  successors :  But  to  complete  their  security  beyond  the 
possibility  of  challenge,  it  was  at  last  enacted,  by  1449,  C  18.,  That 
all  tenants  having  leases  for  a  term  of  years,  should  hold  their  ^ms 
till  the  expiration  of  tiiat  term,  for  payment  of  the  rent  contained 
in  their  leases,  into  whose  hands  soever  the  lands  should  falL 

24.  To  give:  a  lease  the  benefit  of  this  statute,  it  must,  JirsU  be  aequisHes  of  a 
reduced  into^  writing ;  for  all  rights  and  obligations  relating  to  land  ^^"]^*^  bystat. 
must  be  perfected  by  writing,  mfr.  B.  S.  T,  2.  §  2  ^\  It  must,  2d/y, 
like  all  other  deetk,  mention  the  contractors'  names,  with  their  desig* 
nations  or  additions,  Bxxd  describe  the  subject  let,  so  as  it  may  be  dis- 
tinguished firomr  all  others.  3^%,  It  must  express  the  special  duty 
payable  by  the  tenant,  either  in  money  or  grain,  or  services  to  be 
peirformed:  to  the  Ismdlord,  as  cutting  down  his  corns,  mowing  his 
grass,  carriages,  &c. ;  which  tack-duty,  though  it  should  be  below 
the  true  value,  affords  to  the  tenant  an  absolute  security  against  re- 
moving. Though  the  term  of  the  tenant's  entry  be  not  specified, 
the  tack  is  good  against  singular  successors,  and  the  entry  under- 
stood to  commence  at  the  term  next  ensuing  its  date ;  in  the  same 
maimer,  l^at  one  who  obliges  himself  to  pay  a  sura,  without  men- 
tioning any  term  of  payment,  must  pay  it  the  next  lawful  day,  infr, 
^.  S.  71  1.  §  6L  A  lease  in  which  the  term  of  endurance,  or  ish, 
is  BLOt  expressed,  is  considered  as  granted  for  a  year ;  and  if  the  in- 
tention of  parties  that  it  should  continue  lor  more  than  one  year, 
appear  by  any  clause  in  the  tack,  ex.  gr.  if  the  tenant  be  oblig- 
ed to  bring  to  his  landlord's  house  yearly  a  certain  quantity  of  coals, 
the  tack  is  sustained  for  two  yeass  only  as  the  minimum^  NoVk  22. 
1737,  Redpathj  (Dict.  p.  15196.)  ;  during  which  two  years  it  is  good 
against  singular  successors  ^.  A  tack  granted  to  perpetuity,  is 
ineffectual  against  singular  successors^  who  cannot  possibly  know 
tacks  to  be  perpetual^  either  from  the  nature  of  the  tenant's  pos- 
session, or  irom  the  records ;  see  Durie^  Jidy  26.  1631,  Crichton^ 
(Dict.  p»  11182.)  ^.  And  this  reason  strikes  also  against  tacks 
with  an  indefinite  ish,  ex.  gr.  tacks  to  endure  till  the  t^iant  receive 
payment  of  a  debt  due  to  him  by  the  proprietor ;  CHlm.  June  1666, 
jDobie^  (DiCT.  p*  1283.)  f.     But  backtacks  in  wadsets,  which  ex- 

^OL.  !•  4  Y  press 

^  A  tack  granted  for  two  terms  of  nineteen  years,  with  an  obKgation  on  the  granter 
and  bis  heirs  and  successors  to  renew  it  from  nineteen  years  to  nineteen  yearsi  in  ali 
time  coming,  on  payment  of  agrassum  at  each  renewal,  was  found  binding  against  a 
singular  successor  in  the  lands ;  Fac.CoU.N&o.n.  1763,  Wight,  Diet.  p.  10461.  But, 
it  is  believed,  the  Court  went  chiefly  upon  the  exception  in  the  clause  of  warrandict 
contained  in  the  granter's  disposition  to  the  purchaser. 

f  Ditleton,  voce  Tack,  considers  such  tacks  effectual.    Stair,  B.  2.  Tit.  9.  $  1 1 . 
leans  to  the  opposite  opinion ;  and  it  was  confirmed  by  decision,  KHk.  No.  6.  voce 

Tack, 

^^  Va*  iM#  ^^«  as  lo  the  effect  of  reiinterventus. 

^9  See  ibe  cases  of  Macrorie  and  Clarkj  supr.  not.  '^ 
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press  no  other  term  of  duration  than  the  not-redemption,  are 
against  singular  successors,  infr.  7\  &  §  28. 

25.  A  tack  must  be  also  accompanied  with  possession,  in  order 
to  secure  the  tenant  against  the  singular  successors  of  the  granter : 
For  though  leases,  in  the  form  in  which  they  have  been  executed 
for  several  centuries  past,  admit  not  of  83rmbo]ical  possession  by 
seisin  ;  yet  natural  possession  is  required  for  giving  them  this  e& 
feet  of  a  real  right :  And  hence  a  posterior  lease  followed  by  pos- 
session is  preferable  to  a  prior  upon  which  there  has  be^i  no  pos- 
session. Though  therefore  the  granter  was  proprietor  at  the  oate 
of  the  tack,  yet  if  he  shall  be  divested  of  his  ri^nt  before  the  term 
of  the  tenant's  entry,  the  tack  cannot  affect  singular  successors ; 
because  a  tenant  can  have  no  possession  upon  his  tack  till  the  term 
of  his  entry,  Dirl.  346,  C Johnston,  Feb.  24.  1676,  Dict.  p.  15231.)  * 
Possession  is  as  necessary  for  securing  the  transmission  of  a  tack 
or  subtack  to  an  assignee  or  subtacksman,  as  for  securing  the  tack 
itself  to  the  original  tacksman ;  or,  at  least,  there  must  be  Bome 
publication  by  which  the  conveyance  may  be  made  known,  that  so 
third  parties  may  not  be  ensnared  by  latent  or  private  conveyances ; 
and  because  the  adjudication  of  a  lease  is  a  public  and  judicial  act 
of  the  supreme  court,  transferring  the  right  of  tack  to  ue  adjudg- 
er,  St.  B.  3.  Tit  2.  §  16,  a  creditor  adjudging  that  r^ht  from  the 
tacksman,  before  the  tacksman's  voluntary  assignee  has  obtained 
possession  upon  his  conveyance,  is  preferable  to  the  assignee ;  Nov. 
36.  1750,  Campbell,  (Dict.  p.  2805.)  *°^ 

26.  This 

Tack,  AuchenbrecJc^  Feb.  1 1  •  1 748,  Dict.  p.  1 5248  ^ ^^.  On  the  same  groand  tbe  Coort 
rejected  a  lease  granted  to  endure  so  long  ai  the  tenant  ooald  pay  the  rent ;  Dmie^ 
March  2.  1626,  HamtUm^  Dict.  p.  15188.  But  if  the  endurance  be  specifiedt  there 
seems  no  authority  for  setting  any  limit  to  the  power  of  granting  leases  so  as  to  be  ef- 
fectual even  against  singular  successors.  Thus,  the  Court  sustained  a  tack  for  1140 
years;  Fck.  Colt.  Dec.  6.  1758,  Kin^s  Advocate,  Dict.  p.  15196;  and  another  for 
1260  years ;  Ibid.  June  27.  1760,  Irvine,  Dicr.  p.  5276  and  15199. 

*  This  rule  is  applied  to  prorogations  of  leases,  Fac.  Call.  Jamtary  k.  I757f  Cre^ 
iitart  of  Lord  Cranstoun^  Dict.  p.  15218;  Ibid.Jidjf2.  1757,  Credkars  ifDoyglas^ 
DfCT.  p.  15219 ;  Ibid.  Nov.  %0. 1769,  Scoi,  Dicr.  p.  15220,  contrary  to  an  older  de» 
cision,  Edgar,  Jan.  7.  1725,  Richard^  Dict.  p.  15217  *^'*  But  it  has  not  been  hdd 
to  annul  a  lease,  that,  subsequently  to  its  date,  but  before  the  term  of  entry,  a  se- 
questration of  the  letter's  estate  had  been  awarded  in  a  process  of  tanking  and  sale. 
Ibid.  Nov.  SO.  1785,  Campbell^  Dicr.  p.  1522S. 

^"^"^  See  to  same  effect.  Si.  and  Goff.  Utk  June  1664,  Thomson,  Dict.  p.  15239$ 
Ibid.  Ttth  June  1674,  Peacock^  Dicr.  p.  15244. 

■01  3|f  Sell  cites  the  cases  oTLord  Cransioun  and  Douglat,  as  having  settled  the 
point  against  the  tenant  <<  on  just  principles  f  1.  Comm.  p.  51. 

'^*  To  the  same  effect  it  is  laid  down  by  Slair,  that  *<  possession  is  requisite,  not  obSj 
<<  to  the  conveyance  of  the  property  of  moveable  goods,  but  also  ai  liferent  ri|^ta» 
<<  tacks^  and  rentals,  servitudes,  pledges,  &c.;  which  tacks,  though  they  be  truly  per- 
'<  sonal  rights  of  location,  and  constitute  only  as  real  rights  by  statute,  yet  intimatioii 
<<  wilt  not  transmit  them }  but  there  is  a  necessity  of  possession ;"  B.  9.  /.  2.  (  6.  So 
also  Kilkerran : — **  The  transmission  of  the  property  of  moveables  is  completed  hy 
<<  delivery ;— of  lands,  by  infeflment  -,— of  nomina,  by  intimatbn  i—o(  tads,  and  odMV 
<'  rights  which  require  no  infeftment,  by  possession : — ^And,  therefore,  between  two  taek% 
<<  or  between  two  assignations  to  a  tack,  or  between  two  subtacks,  it  is  the  first  pnssfwiuu 
^  that  determines  the  preference;''  No.  6.  v.  Competition,  I6ih  Nov.  1750b  Dicr. 
p.  2805.  Where,  from  circumstances,  natural  possession  of  the  subject  is  imposAl^ 
as,  for  example,  in  the  case  of  a  lease  assigned  during  the  currency  of  a  sablcaac^  enril 
possession,  by  levying  the  rents  from  the  subtenant,  will  be  suflScient ;  S^pn^s  TVrfnr^ 
iSd  May  1806,  Fac.  CM.  Dict.  v.  Tack,  App. No.  IS.:  Or  in  the  case  atmosM^ 
tbe  assignee  being,  in  &ct,  merdv  an  assignee  to  the  mails  and  duties,  his  jAffA  BMRr 
be  completed  by  intimation  to  the  subtenant ;  infr.  B.  3.  t.  B.^S.\  Eli.  ui 
I.  BeWs  Comm.  p.  51. ;  2.  Ibid.  p.  11.  See  also  what  fell  from  the  Bench,  in 
Douglas,  4v.  6M  June  1794,  Fac.  CoU.  Dicr.  p.  280S  %  the  dedskm  itielf  having 
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26.  This  statute  1449  gives  no  security  to  the  tenant  agdlnst  the 
superior,  when  the  fee  opens  to  him  by  nonentry  '""^  though  the 
words,  into  whose  hand  soever  the  lands  shall  come^  extend  in  proper 
speech  to  superiors  as  well  as  purchasers.  For  since  the  feu  ought, 
by  the  nature  of  feudal  rights,  to  return  as  entire  to  the  superior 
upon  the  &lling  of  any  feudal  casualty,  as  when  he  first  made  the 
grant,  superiors  are  not  bound  to  regard  any  deed  granted  by  the 
vassal  without  their  consent,  before  the  casualty  was  incurred.  Yet 
the  tenant  cannot  be  turned  out  of  the  possession  summarily,  but 
may  continue  in  it  till  the  Whitsunday  immediately  following  the 
decree  declaring  the  casualty,  upon  payment  made  to  the  superior 
of  the  stipulated  tack-duty,  1491,  C.  26.  And  though  he  may  after 
that  term  be  compelled  to  remove,  his  right  is  not  lost ;  it  only  lies 
dormant  during  the  nonentry :  So  soon  therefore  as  the  heir  en- 
««.  the  ten«.f  may  re.ume^the  iK«se,5ion,  and  continue  in  it  for 
as  many  years  as  the  lease  had  to  run  when  he  was  first  excluded 
foy  the  superior.  Our  law  was  the  same  in  the  casualty  of  ward, 
while  the  tenure  by  ward  subsisted. 

27.  No  mention  is  made  in  the  act  1449,  but  of  leases  of  land ; 
and  its  narrative  bears,  that  the  law  was  enacted  in  favour  of  poor 
labourers  of  the  ground*  A  lease  therefore  of  the  profits  of  a 
whole  estate  already  under  tenantry,  is  not  effectual  against  singu- 
lar successors ;  for  such  tacksman  neither  labours  the  ground,  nor 
is  indeed  tenant  of  any  land,  but  barely  farmer  of  the  rents  and 
profits  payable  by  the  several  tenants  on  the  estate ;  a  distinction 
which  has  been  formerly  stated.  Tit.  3.  §  15  *.  But  custom  has 
from  analogy  extended  the  enactment  of  the  law  to  tacks  of  mills, 
and  of  casiul  rent,  ex.  gr.  salmon-fishings,  collieries,  ^c.  and  of  such 
other  subjects  as  are  f undo  annexcu  Tadis  of  houses  within  borough 
are  inefiectual  against  singular  successors ;  not  chiefly  because  the 
statute  has  lefi:  tnem  out  of  the  enactment,  but  because  such  tene- 
ments are  generally  let  only  firom  year  to  year,  Fount.  Feb.  5. 
1680,  Rae,  (Dicr.  p.  10211.  and  15216.) ;  cited  in  (Folio)  Diet  iL 
p«  417 1*  Mackenzie,  in  his  observations  on  this  statute,  affirms, 
that  it  extends  not  to  rentals,  because  in  these  the  tack-duty  is  ge- 
nerally low.  This  reason,  if  good,  strikes  with  greater  force  against 
leases  where  the  tack-dut^  is  plainly  elusory ;  which  surely  £Sl  not 
under  the  intendment  of  the  legislature,  though  they  are  not  spe- . 
cially  excepted 

28.  Since  this  statute  secures  the  tacksman  in  the  possession  of 
his  farm,  it  must  consequently  entitle  him  to  all  actions  against 
possessors  necessary  for  removing  them,  or  for  recovering  the  fruits 
they  have  intermeddled  with.     And  if  the  tenant  has  been  in  the 

peaceable 

*  See  judgment  of  the  Court  in  a  case  analogous  to  tbisi  Fac.  Coll.  Nov.  16.  1774, 
Gordon^  Dicr.  p.  15S21. 

f  The  contrary  has  been  onanimously  decided  by  the  Court,  Fac  Coll.  Dec  10. 
1794,  Waddelf  Dicr.  p.  10309  *°*. 


on  a  apecialty.  In  a  late  case,  the  assignee's  right  was,  by  the  First  DivisioQ  of  the 
Court,  hdd  completed  by  intimation  to  the  landlord;  Yeoman^  2d  Feb.  IS  18,  Fac  Coil,  s 
bat  this  decision  has  always  been  considered  as  questionable ;  BeU%  ut  supr. ;  and  a 
<x>ntrary  judgment  has  since  been  pronounced  by  tne  other  Division }  Brock  v.  Gtas^ 
gcfw  Banks  15th  Nov.  1S21.  This  judgment,  however,  is  not  yet  finals  and  the  ques- 
tion remains  still  in  dependence.  It  is  probable,  that  the  ultimate  decision,  whatever  it 
may  be,  will  finally  set  the  point  at  rest. 

"'  y$d.  supr.  U  5.  %  43. 

■^«  So  also,  again,  Macartiur^  6th  July  1S04|  Fac.  CoU.  Dict.  p.  151S1 ;  2.  BelFs 
Camm.  p.  11. 
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peaceable  possession  of  the  lands  for  seven  years  under  the  title 
of  a  lease,  that  title,  though  it  should^  from  some  nullity  or  defect, 
be  subject  to  reduction,  entitles  him  to  a  possessory  judgment;  by 
which  he  may  continue  his  possession  till  his  tack  be  formally  set 
aside ;  Stair^  Dec.  1.  1676,  HumCj  (Dict.  p.  10641.) ;  vid.  infr.  B.  4. 
Tit  h^  50. 

29.  Purchasers,  thou^  they  cannot  call  in  question  the  leases 
granted  by  their  authors,  are  entitled,  in  consequence  of  their  pro- 
perty, to  the  whole  tack-duties  contained  in  them  ^''K  Though 
therefore  the  tack-duty  be  made  payable  not  to  the  limdlord  him- 
self, but  to  one  of  his  creditors,  or  even  though  the  tacksman  be 
allowed  by  the  lease,  retention  of  the  tack-duty,  or  any  part  of  it^^ 
in  payment  of  a  debt  due  by  the  landlord  to  himsdf,  such  clauses 
are  unavailable  against  the  landlord's  singular  successors,  Falc.  L  240^ 
[Mactavishy  Feb.  11. 1748,  Dict.  p.  1736.  and  15248.)  *  This  doc- 
trine is  indeed  contrary  to  a  decision,  Stairy  June  15.  1664,  Thamr 
$ony  (Dict.  p.  15239)  t  >  ^7  which  a  tenant  was  allowed,  in  virtue 
of  a  special  clause  in  the  tack,  to  retain,  in  a  question  with  a  pur- 
chaser from  the  landlord,  such  part  of  his  tack^-duty  as  correspond- 
ed to  the  yearly  interest  of  a  debt  due  to  him  by  the  landlord :  But 
it  i^pears  to  be  grounded,  both  on  the  statote,  and  the  known  rules 
of  our  feudal  system :  For  tlie  retention  was,  in  the  case  of  the  de- 
cision, claimed  by  the  tenant,  not  qua  tenant,  but  in  the  chinracter 
of  a  creditor  to  the  landlord ;  with  which  last  charact^  it  is  obvious 
that  the  statute  hath  no  concern,  since  the  only  view  of  it  was,,  to 
secure  tenants  in  the  possession  of  their  farms,  but  not  tbe  Imd* 
lord's  creditors  in  the  payment  of  their  debts  '""^  Besides,  if  such 
retention  were  admitted  to  the  prejudice  of  a  purchaser  from  the 
landlord,  leases  would  be  raised  up  to  rights  of  wadset,  cnr  other 
real  right  upon  land,  which  rec|uires  seisin  to  their  comp]etioii ; 
and  the  security  intended  for  smgulaf  suecessOTS  by  the  records 
would  dwindle  to  a  mere  name,  as  tacks  need  not  be  i^stered, 
Though  therefore  writers  rank  leases  among  seal  rights,  because 
they  secure  the  tacksman  against  singular  successors,  no  real  effect 
ought  to  be  ascribed  to  them,  which  the  statute  has  neither  given, 
nor  intended  to  give  them;  %e^  SL  B,  %  TiL  9.  $  11.  &  2a 
This,  however,  must  be  admitted,  that  those  clauses  of  retention, 
though  they  be  personal,  will  defend  the  tacksman  against  the  set*- 
ter's  singular  successors,  if  he  should  be  sued  by  them  for  the  pay« 
ment  of  any  rent  that  had  fallen  due  before  they  had  properly  xnter- 

pelled 


^  if  ihe  clause  of  retention  be  connected  with  the  lease  itself,  and  intended  as  in 
carity  of  the  coimter  obligations  come  under  by  the  londiordi  k  will  be  effectual  agtfcnt 
sin^iar  successors,  Fac.  Coll.  Feb.  5.  1772,  Arbuthnot^  Dict.  p.  10424;  Ibid.  Feb.  16. 
17S0,  fValpoUf  Dict.  p.  15249.;  Ibid.  Feb.  S.  1787,  Jtforfioit,  Dicr.  p.  10425. 

t  See  also  Stair,  June  27.  1674,  Peacock^  Dict.  p.  15244. 

'^^  On  the  other  hand,  a  purchaser  is,  generally  speaking,  liable  in  no  o61igati<m  to 
the  tenant,  but  what  appears  on  the  face  of  the  lease,  or  is  implied  from  the  or* 
dinary  operation  of  the  law.  <<  But  how  is  the  e£Fect  of  the  lease  to  be  determined, 
"  in  rdation  to  particular  darms  and  rights  of  the  tenant,  arising  Aot  ondei'  tbe 
'**  written  lease,*  nor  from  the  general  law,  but  from  loetd  custom?  If|  for  esmplet 
n  it  should  be  tbe  custom  of  a  particular  district,  that  the  tenant  may  remofe  tbe 
<^  houses  on  the  farm,  or  all  that  can  be  removed,  and  claim  the  radb^of  what  lie 
'<<  leaved,  will  that  afiVct  a  stranger  purchaser  ?  In  a  case  of  tbiv  sort*  the  Oonrt, 
<<  distinguishing  well  between  a  local  usage  and  a  verbal  bargain'  or  undenttauBng 
«<  as  to  a  particular  farm,  held  the  stranger  bound  by  tite  foriuer  s**  1.  jBATs  Comm. 
p.  55  -,  14M  June  1814,  J.  and  A.  Bell,  Fac.  Coll. 

^^^  In  support  o|f  the  doctrine  in  the  text,  Fid,  I,  BdPs  Comm.p.  M. 
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pelled  him«  And,  upon  this  footing,  a  right  of  retention  was  sus- 
tained to  a  tacksman,  in  a  question  with  the  factor  appointed  for 
the  landlord's  creditors,  as  to  all  the  tack-duties  fallen  due  prior  to 
the  decree  that  had  been  obtained  by  the  factor  against  him  before 
an  inferior  court,  Falc  i.  240.  (Mactavishj  sup.  cit.) 

SO.  A  lease,  if  it  has  the  essential  characters  of  a  contract,  and 
carries  nothing  in  it  inconsistent  with  the  nature  of  location,  is  effec- 
tual against  the  granter  and  his  heirs  ;  who  may  be  sued,  either  to 
fulfil  the  bargain,  or  make  good  the  damage,  though  it  should  be 
destitute  of  the  solemnities  necessary  to  bring  it  within  the  sta- 
tute ;  ex.  gr.  a.  lease  with  a  clause  of  retention,  or  upon  which  there 
has  been  no  possession.  Verbal  tacks  must  however  be  excepted 
from  this  rule,  Durief  July  1&  1636,  Keiih^  (Dict.  p.  8400.) ;  for 
though  these  constitute  a  sqpecies  of  location,  which  may  in  the 
common  case  be  perfected  verbally,  infr.  B.S.  T.  3.  §  1. ;  yet  they 
have  no  effect  even  against  the  parties  themselves  for  more  than 
one  year ;  because,  by  another  rule  of  our  law,  no  obligation  or 
contract  relative  to  land  is  considered  as  finished  till  it  be  reduced 
into  writing,  B.  3.  71  2.  $  2.  *.  Yet  if  an  alternative  be  stipulated 
in  a  verbal  lease  for  a  term  of  years,  that  the  parties  gJiaJl  either 
stand  to  the  bargain,  or  subject  themselves  to  a  penalty^  action  is 
sustained  for  the  penal  «um,  DuriCj  July  15.  1637,  Skene^  (Dict. 
p.  8401.) ;  because  an  obligation  to  pay  a  sum,  upon  failing  to  per- 
form a  possible  fact,  hath  no  relation  to  or  connection  with  land. 
Some  have  affirmed,  that  leases  granted  either  to  perpetuity,  or 
with  an  indefinite  ish,  are  ineffectual  even  against  the  granter  or 
his  heirs  $  because  it  is  contrary  to  the  nature  of  jproperty  to  restraiii 
a  proprietor  for  ever,  or  even  for  an  indefinite  time,  from  the  fidl  ex- 
ercise of  wha^  is  his  own :  But  there  is  nothing  more  inconsistent 
with  property  in  such  leases,  tlian  in  those  granted  for  life,  or  for 
;^  term  of  years  exceeding  the  common  period  of  life ;  and  any  pro- 
prietor may  lawfully  bind  himself  to  dispose  of  his  property,  or  of 
the  use  of  it,  in  what  manner  he  may  think  most  proper,  Dtirie, 
July  26.  1631,  Crichttm,  (Dict.  p.  11182.)  j  Jan.  23.  1717,  Carru- 
therss  (Dict.  p*  15195.),  stated  in  (Folio)  Diet,  iu  p.  419. 

31.  In  all  leases  there  is  a  delectus  personam  llie  proprietor 
chooses  a  tenant,  such  as  he  judges  fit  for  cultivating  his  farm. 
Leases  therefore  are  stricti  juris ;  and  consequently  the  granter  is 
understood  to  depart  from  no  right  but  what  is  expressed  in  the 
tack.  This  doctrine  was  formerly  stretched  so  far,  that,  by  some 
old  decisions^  the  right  of  a  tack  was  adjudged  not  descendible  to 
heirs^  where  heirs  were  not  mentioned  f.  Assignees  are  at  this 
day  excluded  by  the  nature  of  the  rights  in  tacks  which  are  not  ex- 
pressly granted  to  assignees  '""^j  so  that  an  assignation  by  the  tenant 

without 

^  This  fonnd,  Foe.  Coll.  Niw.  25. 1766,  Siewari,  Dicr.  p.  1517S;  Fac.  Coll.  Dec. 
15.  1773,  Buchanatiy  Dicr.  p.  8^7S.;  A.  v.  B.  June  26.  1791,  Dict.  p.  15181, 
from  Folio  Did.  voL  iv.  p.  S22  '^^.  A  verbal  promise  to  grant  a  tack  cannot  be 
proved  by  the  roaster's  oath.  Clerk  Home^  No.  187,  Bracoy  Jan.  15.  1742,  Dict, 
p.  15176. 

f  The  right  of  the  heir  was  reckoned  a  new  case^  so  lately  as  the  days  of  Lord  Kil- 
kerrau.    See  Kilk.  No.  10.  voee  Tack,  Thomson^  Nov.  25.  1750,  Dict.  p.  103S7. 
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^^  So  again,  Neitty  22d  Nov.  1810,  Fac.  Coll.  As  to  the  effect  of  rti  interoentus 
xa  giving  emct  to  verbal  leases,  vid.  supr.  $  2 1.  not.  ^^. 

"*^  A  contrary  mle  prevails  in  the  case  of  urban  tenements,  infr.  $  S2.  not.  f .  See 
also  {  82.  as  to  die  distinction  which  subsists  between  legal  and  voluntary  assignations, 
where  the  lease  does  not  contain  an  express  seclusion  ofassignces. 

From  an  erroneous  report  of  Hth  J&fa/ri  1785,  D,  qfRoxburghcy  (4.  Fd.  Diet.  p.  75.) 

Dict. 

vol..  1.  4  Z 


Verbal  leases 
and  such  as  are 
granted  to  per- 
petni^,  or  with 
an  indefinite  ish. 


Tacks  are  $tricti 
juris. 


3Q6  An  laslitute  of  the  Law  of  Scotland. 

Book  II.         without  the  landlord's  consent,  though  it  infers  no  forfeiture  of  the 

right  of  tack  itself  against  the  tacksman,  can  transmit  no  right  from 
him  to .  the  assignee  *.     Marriage  is  a  legal  assignation  of  a  tack 
by  the  wife  to  the  husband :  For  though  a  tack  be  deemed  an  he- 
ritable 

*  A  tack  granted  to  heirs  aecluding  assignees  may  jet  be  conveyed  to  the  tenant's 
eldest  son,  who  would  at  ainy  rate  succeed  by  law.  Foe.  CM,  Feb,  14.  1759,  Hepburn^ 
DiCT.  p.  10409*  But  it  was  found  that  the  tenant  bad  it  not  in  his  power  to  disap- 
point the  succession  of  the  heir-at-law  by  a  family-settlement ;  although  it  had  been  ar- 
gued, that  the  grantee  in  such  settlement  is  to  be  held  as  falling  under  the  general  de- 
scription of  heirs.  So  the  Court  decided  in  one  case  where  the  heir  of  provision  was 
son-in-law  to  the  oru^inal  tacksman,  Fac.  Colk  Nov.  SO.  1798,  Deuchar^  DiCT. 
p.  15295.  See  also  Grieve  against  Cunninghamf  finally  decided  June  S9.  1804,  after 
a  remit  from  the  House  of  Lords,  DicT.  App.  I.  voce  Tack,  No.  9'^^.  Where, 
through  failure  of  heirs,  the  lease  falls  to  the  Crown,  it  cannot  be  transferred  to  the 
Crown's  donatary,  and  therefore  reverts  to  the  landlord,  Fac.  CoU.  July  29.  1789, 
Falconer^  Dict.  p.  1S55. 

In  case  of  the  tenant's  bankruptcy,  the  appointment  of  an  overseer  or  manager  for 
the  behoof  of  the  creditors  has  been  sustained,  June  SO,  1791,  Lairds  Dict.  p.  15294. 
The  same  question  has  frequently  since  come  under  consideration  of  the  Court  '^'. 

Dict.  p.  10412,  and  a  mistaken  view  of  other  authorities,  an  opinion  for  some  time  pre- 
vailed, that  when  a  lease  excluded  assignees  and  subtenants,  <<  without  consent  of  the 
**  landlord,'*  this  contemplation  of  consent  so  far  alters  the  rights  of  parties,  that  the 
landlord  must  assign  some  reasonable  cause  for  his  refusal.  The  law  is  accordingly  so 
laid  down,  1 .  BelPs  Comm.  p.  57.  et  seq. ;  Bell  on  Leases^  p.  1 45.  But  in  a  late  case, 
after  a  very  full  argument,  it  has  been  solemnly  decided  in  the  contrary ;  the  Ccmrt 
unanimously  holding,  that  under  such  a  lease  the  landlord  '<  is  not  bound  to  assign 
any  reasons  for  with  holding;  his  consent;"  Jtfuir,  20M  Jan.  1820,  Fac.  CoU.i  1.  BMs 
Comm.  p.  654.  Addenda,  iiO.  4. ;  Bell  on  Leases,  p.  SS7. 

*°^  It  was  so  decided  in  this  case,  8/A  March  180S,  Dict.  p.  15298,  and  again,  after 
a  remit  from  the  House  of  Lords,  2l5l  Nov.  1805,  Ibid.  v.  Tack,  App.  No.  9.  So 
also  it  was  again  found,  Lowden,  2 1  si  Nov.  1805,  Fac.  CoU.  Dict.  v*  Tack,  App. 
No.  10.,  notwithstanding  the  lease  was  conceived  to  the  tenant,  *<  his  heirs  and  exeaUors^ 
<'  secluding  assignees  i"  the  Coart  hoUtng,  **  that  the  addition  of  <  executors*  was  si 
<<  mere  blunder,  and  must  be  held  pro  non  spripfOf  in  the  same  way  as  if  it  bad  occn'- 
«*  red  in  the  settlement  of  a  landed  estate }  for  if  eKecutors  be  admitted^  the  anzioos 
<*  exclusion  of  assignees  is  unavailing.** 

It  is  to  be  observed,  however,  that  tlie  clause  excluding  assignees  is  pleadable  only 


ultimate  decision,' however,  even  in  that  case,  shows  how  entirely  it  is^ixs  lerlii  in  tbe 
h>eir  of  the  tenant  to  bring  the  challenge ;  for  tbe  landlord  having  at  last  compeared^ 
and  stated  his  acquiescence  in  the  deed  of  assignation,  the  previous  judgments  in  fiivoiir 
of  the  heir  were  recaUed,  and  the  assignee  assoilzied  from  the  removing ;  Ckmtingiamp 
25th  Feb.  1806,  Dicr.  v.  Tack,  App.  No.  9. 

'^'  It  seems  now  to  be  <<  settled,  that  a  mandate  of  this  sort,  intended  to  give  tbe 
**  creditors  the  entire  benefit  of  a  lease,  under  the  administration  of  a  mauMer^  is 
«<  to  be  regarded  as  a  covered  assignation ;  and,  above  all,  it  is  lield«  that  the  fease  is 
**  forfeited  by  the  tenant's  removal  from  Scotland  i  1.  BeWs  Comm.  p.  61.  Acooid- 
ingly  it  has  been  found,  that  when  a  tenant,  whose  lease  secludes  assignees  and 
nanCi,  becomes  bankt*upt,  and  leaves  tbe  country,  he  is  not  entitled  to  put  the  \ 
for  his  creditors  in  possession  as  his  manager;  Monro^  IIM  Dec*  1811,  Fac.  CM.  t 
nor  to  commit  the  management  to  a  steward  or  factor,  accountable  in  the  firH  tn^ 
stance  to  his  creditors,  and!  when  the  debts  are  all  paid  off  to  himsdf;  ITatson^  ISik 
Deci  1811,  Ibid.f  Buchan  Sydserf*s  Assignees f  Bth  March  1814,  Ibid.  See 
E.  of  Dalhomie,  Isl  Dec.  1802,  Ibid.  Dicr.  p.  15911.  Where  the  tenant  doss 
leave  the  country,  Mr  Bell  suggests  the  following  mode^  as  likely  to  secure  the  isi- 
teresto  of  the  creditors: — ^^  Bankruptcy  does  not  of  itself  annul  a  lease,  Tlie  te 
«<  though  bankrupt,  may  still  continue  in  the  possession,  provided  he  pay  tW 
<<  regttbrly,  and  p^onn  the  other  stipulations  of  the  contract.  AO  thjat  tbs  ' 
<<  lord  is  entitled  to  do,  in  case  of  his  tenant's  failure  to  pay  the  rent,  is  to  have  re 
«  to  the  hypothec,  and  the  proceedings  prescribed  in  the  ^  &  1756  i  and 
'<  tenant's  capacity  of  acting  still  remains  to  him  after  bonkm^tqrt  ^ 
«<  seem  to  be  entitled,  by  agreement  with  him»  to  possess  the  fitfm  upon  a 
«<  to  Uiem  for  the  profits, — a  certain  allowance  beiqg  made  to  him  fi»r  1m 
**  tence;"  1.  Comm.  p.  59.  A  stipulation,  however,  that  the  tenant's  bsnkrqpliy 
be  '*  an  ipso  facto  voidance  of  the  tack,"  will,  in  all  cases,  exclude  the  arsdttota^  1 

they  have  not  taken  the  precaution  to  avoid  rendering  the  tenant  faaokrnpt|  4 

may  be  enforced  by  summary  removing,  without  an  action  of  dedaiator  of  Ii  mUmIw  ; 
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ritable  subject  as  to  succession,  vet  as  it  is  granted  propter  curam  et 
cuUuramj  and  as  the  whole  stocK  of  ploughs,  oxen,  horses,  wains, 
and  other  utensils  of  a  farnii  go  by  the  marriage  to  the  husband  as 
moveable,  the  marriage  also  transfers  to  him  the  right  of  the  tack, 
which  cannot  in  that  view  be  separated  from  the  implements  of 
tillage,  Jan.  1734,  Hume^  (Dict.  p.  5700,  and  p.  7199,  and  App. 
IL  voce  HusBANi>  and  Wife.).  A  lease,  therefore,  to  an  unmarried 
woman,  falls  by  her  marriage,  because  the  marriage,  which  consti- 
tutes the  assignation,  cannot  be  annulled  *. 

32.   From  this  rule.  That  leases  cannot  be  assigned,  liferent 
tacks  are  excepted,  which  carry  a  power  to  assign,  though  it  should 
not  be  specially  granted ;  botn  because  they  import  an  higher  de- 
gree of  right  in  the  tacksman  than  those  whose  endurance  is  only 
tot  a  definite  number  of  years,  and  because  in  liferent  leases  there 
is  no  delectus  personcBj  but  barely  the  constitution  of  a  right  in  the 
liferenter,  Jtdy  16.  1672,  JDu^  (Dict.  voce  Personal  and  Real, 
p.  10282.).     Craig  affirms,  JLib.  2.  Dieg.  10.  §  6.,  that  even  a  life- 
rent lease,  if  it  be  granted  to  a  widows  falls  by  her  marriage  to  a 
second  husband.     But  this  position  appears  to  be  ill  grounded : 
For  if  that  kind  of  lease  implies  a  power  in  the  tenant  to  assign, 
the  widow,  who  is  tenant,  may  doimtless  assign  it  to  a  stranger : 
And  shall  her.  husband  Y^e  the  only  person  to  whom  the  law  will 
not  suffer  her  to  convey  it  ?  This  power  of  assigning  was  adjudg- 
ed to  be  implied  in  a  lease  granted  for  a  definite  term  of  years  ex- 
ceeding the  period  of  human  life,  Spot  p.  326,  Rossy  (Dict. 
p.  10368)  '""f.  The  position  received  by  our  former  customs,  That 
though  leases  are  not  assignable,  they  may  be  adjudged,  holds  not 
universally  in  our  present  practice.     Where  indeed  a  lease  does 
not  expressly  bear  to  assignees,  the  exclusion  of  assignees,  which 
in  that  case  springs  merely  firom  the  nature  of  leases  without  any 
secluding  clause,  reaches  not  to  adjudications,  which  are  judicial 
transmissions ;  and  therefore  such  lease,  though  it  cannot  be  vo- 
luntarily assigned  by  the  tenant,  may  be  adjuc^ed  by  his  creditor, 
m  &vour  of  whom  many  things  are  indulged  contrary  to  conmion 
mles :  But  where  a  lease  bears  an  express  conventional  exclusion 
of  assignees,  every  assignee  is  excluded  without  excepting  even 
adjudgers,  who  are  judicial  assignees  ;  F(Uc.  1.  217.,  (Elliot^  Uec.  4. 
.1747,  p.  10329.). 

33,  Though  it  be  incontested,  that  tacks  are  not  assignable  where 
they  are  not  granted  to  assignees,  it  remains  a  doubt,  whether 

the 

^  The  contrary  has  been  adjaclged»  and  the  point  fixed,  by  a  solemn  decision,  Foe. 
Call.  March  q:  1775,  GtUon,  Dict.  p.  152S6. 

f  It  was  decided,  That  tacks  of  urban  tenements  are  assignablei  though  not  bearing 
to  assignees,  J^ilk.  Tack,  Mo.  5.,  Falc.  i.  No.  226.»  Aitdiison,  Jan.  7.  1748,  Dict. 
p.  10405. 

JParbes,  ^d  June  1812,  Fac.  CM. ;  1.  BeWs  Comnu  p.  61.  Nay,  the  irritancy  has  been 
held  incurred  against  the  tenant  himself,  though  he  had,  before  decree,  obtained  a 
discharge  from  his  creditors,  on  a  composition  of  his  debts;  Gordon^  7th  Dec.  1805, 
Fac.  Coll.  DiCT;  V.  Tack,  App.  No.  11. 

^  Where  in  consequence  oi  the  tenant's  bankruptcy,  and  a  clause  of  exclusion  or 
**  of  forfeiture,  the  lease  is  forfeited,  the  creditors  seem  to  be  entitled  to  claim  from 
^<  the  landlord  the  worth  of  meliorations  which  have  been  made  in  contemplation  of 
**  possessing  during  the  whole  term,  but  which  the  tenant's  misfortunes  have  now 
<<  thrown  into  the  kndlord's  hands;"  1.  Belts  Coram,  p.  62.  But  to  make  good  such 
a  claim  it  seems  necessary  to  establish  that  the  landlord  is  lucratus  by  the  meliora- 
tions, as  **  coupled  with  the  desertion  of  the  farm ;"  Morton,  22d  JPeb*  1892,  fS. 
€znd  B.J. 

>>o  'fiiQ  length  of  the  lease,  which  thus  implies  a  power  of  assigning,  is  the  same  as 
that  wfaidi  implies  a  power  of  subsetting ;  vid.  infr*  §  33.  in  not. 


Title  VI. 


Liferent- tacks 
are  assignable. 


Power  of  sub- 
setting. 
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An  Institute  of  the  Law  of  Scotland, 


Book  II. 


Effects  of  a 
subtack. 


the  power  of  subsetting  is  implied  in  the  nature  of  a  tack  without 
a  special  clause.  By  the  Roman  law,  that  power  was  implied  in 
a  lease,  L.  24.  §  1.  Loc  cond. ;  L.  6.  C.  De  loc.  et  coruL :  And  in- 
deed there  is  not  the  same  reason  against  the  power  of  subsetting 
as  of  assigning ;  because  by  a  subset  the  principal  tacksman  is  not 
changed,  and  a  subtacksman  is  not  generally  of  an  higher  rank  than 
the  principal  If  a  decision  observed  by  Ilarcarse,  95^,  (Rodiead^ 
March  1687,  Dict.  p.  10392.),  and  the  others  there  referred  to,  be 
agreeable  to  law,  adjudging,  that  even  a  clause  expressly  secluding 
assignees  was  no  bar  to  subsetting ;  far  more  ougnt  a  tacksman  to 
have  that  power  where  the  exdusion  of  assignees  is  barely  im- 
plied. Yet  Lord  Stair,  B.  2.  T.  9.  §  22.,  and  Mackenzie,  §  8.  A  i. 
are  of  opinion,  that  no  tacksman  can  subset,  if  the  tads  be  not 
granted  either  to  him  and  his  subtenants^  or  with  a  special  power 
to  output  and  input  tenants  *  "\ 

84.  A  subtack  requires  the  same  solemnities  as  a  principal  tack ; 
and  is  as  effectual^  if  it  be  foDowdd  by  possession,  to  defend  the 
subtacksman  against  singular  successors,  as  the  principal  is  to 
d^end  the  tacksman ;  and  therefore  no  action  of  reduction  brought 
by  the  proprietor  against  the  tacksman  for  setting  aside  his  lease, 
can  hurt  the  subtacksman  in  possession,  if  he  be  not  made  a  party 
to  the  suit ;  Dee.  1&  1626,  E.  GaUtmayj  (Dict.  p.  783a).  The 
subtacksman  is  tenant,  not  to  the  proprietor,  but  to  the  pnndpal 
tacksman"^;  and  as  the  right  of  the  prindpal  lease  cannot  be 
withdrawn  from  the  tacksman  at  the  pleasure  of  the  pn^rietor, 
neither  will  a  subtacksman  lose  his  right,  though  the  prindpal 
tacksman  should  desert  his  lease,  or  roiounce  his  ri^t  to  it  in  &- 
vour  of  the  proprietor ;  J%dy  14. 1625,  E.  Morton^  (Dict.  p.  IS2SSX 
But  the  subtacksman  has  no  active  right  to  sue  possessors  on  his 
subtack,  unless  the  prindpal  lease  be  produced,  or  has  been  by 
some  former  act  or  deed  acknowledged  by  the  defender,  St.  jB«  2L 
21  9.  §  22.  From  what  has  been  observed,  one  difference  mvf  be 
percdved  between  an  assignee  to  a  lease  and  a  'subtacksman.  Hie 
8id>tacksman  lies  under  an  obligation  to  pay  his  taickdu^,  U)t 
to  the  proprietor,  but  to  the  prindpal  tacksman,  whose  tenant 
he  is;  ana  upon  such  payment  his  obligation  is  exdngui^ed, 
though  the  original  tacksman  to  whom  he  has  made  payment  should 
have  fallen  ever  so  much  in  arrear  to  the  proprietor  f  .  But  an  as- 
signee to  a  lease  is  bound  directly  to  the  proprietor,  in  payment, 

not 

•  It  b89  been  repeatedly  found,  that  a  lease  of  nineteen  yean  implies  no  power  of 
subsetting;  Fae.  Coll.  Jan.  22.  178S,  Alisorh  Dict.  p.  15290. ;  Ibid.  March  S.  17dl, 
Earl  ofPeterhoraugh^  Dict.  p.  1529S  '^®.  But  the  contrary  has  been  held  as  to  a 
lease  for  thirty-eight  years,  Ibid.  May  22.  1794,  Simsan^  Dict.  p.  15294  "'. 

f  Where  the  principal  tacksman  had  become  bankrupt,  a  subtAck  from  bim  wito  snsr 
tained,  the  subtenant  naving  found  caution  to  the  landlord  for  the  whole  rent,  JFbc. 
Coll.  June  28.  1758,  Crawford^  Dicr.  p.  15307.  The  same  found,  July  6.  1791,  QgO- 
vie,  mentioned  in  a  note  under  the  case  of  Craw/urdj  from  FoUo  Dict.  y.  4.  p.  SS9. 

^1  I  I        II     ■  I  ■  I  M 

^ '°  The  same  has  been  found  as  to  a  lease  of  twrnhf-cne  yean  $  J5.  qfCa$silis$  5M 
Dec.  1.806,  Fac.  CoU.  Dict.  v.  Tack,  App.  No.  14. 

' "  In  a  lease  of  such  endurance,  as  thus,  in  the  ordinary  case^  to  imply  a  pow^r  of 
subsetting,  it  would  seem,  that  <<  an  exclusion  of  assignees  does  not  oompraieiid  an 
*^  exclusion  of  subtenants;''  Trotter,  22</  Ifov.  1770,  Fac.  Coll.  Diet.  p.  1£982; 
1.  BelFs  Ccmm.  p.  56. ;  BeU  on  Leases,  p.  154. 

' '  *  The  lessee  of  an  urban  tenement  is  entitled  to  subset  it,  providedtike  Jiatmre  of 
the  possession  is  not  changed ;  Anderson,  lOth  July  1811,  Fac.  Coll.  ^ 

' '  ^  Upon  this  principle,  it  was  decided,  that,  in  the  case  of  a  lease  muted  ftr  a 
term  of  yean,  and  after  the  expiration  of  this  term,  *'  for  the  lifetime  S  tbe  JNtjow 
then  in  possession,** — ^it  was  the  life  of  the  principal  tenant,  as  bdng  io  the  dnit  pnaici^ 
sion,  and  not  of  the  subtenant,  though  in  the  natural  possession^  wbidi  tegjiitm  the 
duration  of  the  lease;  Ronaldson^  iWi  Dec.  1812,  Fac.  Coll. 
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not  only  of  the  tack-duties  fallen,  or  that  m&y  afterwards  fall  due, 
during  the  subsistence  of  his  right,  but  of  those  that  had  remained 
unpaid  at  the  date  of  the  assignation  ;  for  he  is  by  his  assignation 
substituted  in  place  of  the  cedent^  and  so  becomes  obliged  to  fulfil 
all  the  articles  which  were  laid  on  him  by  the  lease  *  j  yet  without 
extinguishing  the  obligation  against  the  principal  tacksman  him- 

selff. 

35.  If  a  landlord  suffer  his  tenant  to  continue  in  the  possession 
after  the  years  of  the  tack  are  "telapsed,  the  parties  were,  by  the  Ro- 
man law,  understood  to  have  entered  into  a  new  tack,  upon  the 
same  conditions  as  the  former,  L.  14.  Loc.  cond.  This  doctrine  we 
have  adopted  into  our  law,  and  given  it  the  name  of  tacit  reloca- 
tioru  The  consent  of  both  parties  for.  thus  continuing  the  lease,  is, 
by  our  usage,  inferred  from  the  concurrence  of  these  two  nega- 
tives, the  proprietor  not  executing  a  warning  or  intimation  against 
the  tenant  to  remove,  and  the  tenant  not  renouncing  or  giving  up 
the  possession  to  his  landlord  in  proper  time ;  and  therefore  the 
tacit  relocation  is  broken  or  interrupted,  when  either  the  proprie- 
tor warns  the  tenant,  or  the  tenant  renounces  his  possession.  But 
if  the  proprietor  do  not  bring  an  action  against  the  tenant  for  re- 
moving upon  the  warning,  or  if  the  tenant,  notwithstanding  his  re- 
nunciation, still  continue  in  the  natural  possession  without  distur- 
bance from  the  landlord,  the  parties^  are  understood  to  have  again 
changed  their  purpose,  and  the  tacit  relocation  revives  and  subsists 
till  a  new  warning  or  renunciation. 

36.  The  doctrine  of  tacit  relocation  obtains  in  the  case,  not  only 
of  proper  tacksmen,  but  of  moveable  tenants  who  possess  from 
year  to  year  under  verbal  tacks ;  and  even  in  tacks  granted  by  life- 
renters  or  wadsetters,  after  the  granter's  own  right  has  determined ; 
St.  JB.  2.  r.  9.  §  23.;  Stair j  Jan.  16.  1663,  E.  Errol,  (Dict. 
p.  15318.)  :t^.  But  it  has  no  place  in  judicial  tacks  of  sequestrated 
estates  granted  by  the  court  of  session  :  Fint^  Because  there  is  no 
deed  of  the  court  interposed  in  judicial  tacks,  from  which  the  con- 
sent of  the  judges  to  continue  the  lease  may  be  inferred  j  for 
warning  is  never  used  by  the  court  of  session,  and  it  is  the  omis-* 
sion  of  this  form  in  voluntary  leases,  by  landlords  who  were  wont 
to.  use  it,  which  is  one  of  the  grounds  of  tacit  relocation  :  2dly^  Be- 
cause in  judicial  leases,  where  the  tacksman  must  give  security  to 
the  creditors  for  the  tack-duties  during  the  lease,  the  relocation  or 
new  lease  cannot  subsist  on  the  same  precise  footing  with  that 
which  was  first  granted  by  the  court,  and  reduced  into  writing ; 
for  the  tacksman's  cautioner  in  the  lease  is  loosed  from  his  engage- 
ment 

•  This  waa  decided,  Dutie^  July  8. 1626,  TumbuU,  Dicr.  p.  1527S  j  Fac.  Coll.  Feb. 
5.  1786,  Boss^  Dict.  p.  15290  "^ 

t  Lord  BanktoHy  Bt  2.  Tit,  9.  $  1 4.,  concurs  with  Mr  Erskine,  in  holding  the  original 
tenant  still  liable  aFter  assignation ;  but  no  direct  judgment  appears  on  the  subject, 
though  the  question  has  been  under  the  consideration  of  the  Court ;  Xilk.  2.  voce 
Tack,  Grants  Feb.  2*.  1743,^Dict.  p.  15279- j  Fac.  Coll.  July  5.  1796,  iow,  Dict. 
p.  13873  "^ 

%  It  likewise  has  place  in  tacks  oF  feu*duties ;  Karnes^  Rem.  Decis.  No.  15.,  Kilk. 
No.  I.  voce  Tack,  Damley^  Dict.  p.  15S22. 

I 

*»'  And  again,  PflMr.  Co^/.  lOth  Dec.  1802,  Nt$bet's  Trustee^  Dict- p.  15268,;  Cuihill, 
2lsl  Noo.  1818,  Fac.  Coll. ;  Fairlie,  IStk  Dec.  1821,  fS.  and  B.J.  See  also  2.  BelTs 
Comm.  p-  39  4  Bell  on  Leases,  p.  306  and  345. 

'  «-*  In  this  last  case,  notwithstanding  the  authorities  of  Ersk.^  Bankt.  and  Kilk.  "the 
<*  Court  considered  the  question  to  be  attended  with  difficulty^  and  one  upon  which 
"  there  was  no  precedent."  In  the  last  edition  of  Bdl  on  Leases^  the  point  is  also  no- 
ticed as  undecided,  p.  343. 

vols.  I.  5  a 
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BookIL        ment  after  the  expiratian  of  the  tef  m  expressed  in  the  judicial  tack, 
^'^'^^"'^^^'''^^      to  which  term  pnly  he  had  bound  himself.     Judicial  tacksmen  are 

th  A*eibre  accountable  for  the  rents  they  have  received  after  the  expitw 
ation  of  the  term  expressed  in  the  judicial  lease,  not  as  tacksmen  but 
as  factors  or  stewards,  Dec.  1 709,  Betkune  \  As  the  proprietor's  con- 
sent to  the  new  lease  is  founded  on  the  continuance  of  the  tacks- 
man with  whom  he  had  contracted  in  the  natural  possession  after 
the  term  expressed  in  the  original  lease  is  expired,  there  can  be  no 
tacit  relocation  where  the  tacksman  bad  before  that  period  quitted 
the  natural  possession  in  favour  of  a  sobtacksman ;  nor  can  the 
consent  of  both  parties  implied  in  relocation  be  in  such  case  pre* 
sumed  as  to  the  principal  tacksman,  whom  we  siqppose  to  have 
given  up  the  possession.  If  therefore  the  proprietor  should,  with- 
out warning  the  principal  tacksman,  bring  an  action  of  removing 
against  the  subtacksman  after  the  expiration  of  the  lease,  it  is  no 
sufficient  defence,  that  the  principal  tacksman  ought  to  have  been 
also  warned,  as  having  the  right  of  tacit  relocation  ;  Durie^  March  6. 
1632,  La.  Lauristoriy  (Dict.  p.  13810.)  j  St.  B.  2.  71  a  §  2a  vers. 
Tacit,  relocation  "^ 
Tack  by  rental.         37<  A  rental  is  a  particular  species  of  tack,  now  seldom  used, 

granted  by  the  landlord,  for  a  low  or  favourable  tack-duty,  to  those 
who  are  either  presumed  to  be  lineal  successors  to  the  ancient  poft* 
sessors  of  the  land,  or  whom  the  proprietor  designs  to  gratify  as  such : 
And  the  lessees  are  usually  styled  rentallersj  or  kindly  tenants.    The 
tack  must  expressly  bear,  that  the  lands  are  set  in  rental.  ^  If  the 
proprietor  barely  enrol  a  tenant  in  his  rental-book,  among  his  list 
of  rentallers,  the  enrolment  is  sufficient  to  defend  the  tenant  a- 
gainst  the  lesser  and  his  heirs ;  Durie^  Jviy  5.  1625,  Aiton^  (Dior, 
p.  7191.) ;  but  cannot  operate  against  singular  successors,  unless  a 
signed  rental  be  delivered  to  the  rentaller  himselfl    Rentals. had 
no  ish  expressed  in  them  ;  and  there  has  been  a  ffreat  discr^mncy 
of  opinions  concerning  their  endurance,  where  they  were  granted 
personally  to  the  rentaller,  without  mention  of  heirs ;  as  to  which, 
see  Croi^,  lAb.  2.  Dieg.  9.  §  24. ;  said  July  5.  1625 ;  Mack.  $  9. 
A.  /.     It  IS  the  most  probable  opinion,  that  as  rentals  were  granted 
from  a  special  regard  to  the  rentaller,  they  were  accounted  rights 
of  liferent,  which  subsisted  during  his  life.     This  opinion  is  sup- 
ported by  the  analogy  of  rentals  granted  by  the  church  or  by  the 
King  ;  both  which  were  considered  as  liferent  rights,  1587,  C.  6&  ; 
Cr.  ibid. ;  St.  B.  2.  T.  9.  §  20.     And  if  the  law  regarded  them 
in  this  light,  it  was  natural  to  give  them  effect  against  singular  snc- 
cessors,  though  they  had  no  ish  expressed  in  them.     Rentals,  when 
they  were  thus  granted  personally,  were,  upon  the  tenant's  death, 
frequently  renewed  in  favour  of  the  heir ;  but  this  could  not  be 
.  demanded  as  of  right.     On  such  renewal,  the  heir  paid  to  the  land- 
lord a  grassum  or  fine,  in  name  of  entry,  the  quantity  of  which 
was  regulated  by  the  custom  of  the  barony  j  and  it  behoyed  the 
landlord,  after  receiving  the  grassum,  to  continue  the  heir  ia  the 
farm  during  his  life.    On  this  ground.  Stair  and  Craig  affirm^  that 

kindliness 

•  Not  rq)ortcd. 

*'^  So  foundi  (witb  reference  to  a  removinff  brought  during  the  cumwy^  Imt 
to  take  effect  till  the  expiration  of  the  lease,)  where  the  snbtenant  had  been  i 
ed  to  pay  his  rent  directly  to  the  landlord ;  D.  ofQueensberryt  7tA  Jufy  1810, 
But  in  a  previous  case,  where  perhaps  the  same  specialty  did  not  exist,  ** 
*<  were  of  opinion,  that  subtenants  could  not  be  removed,  unless  their  as 
'<  called;"  Fak.^  ISth  Jan.  1745,  Lockhart,  DiCT.  p.  18814^    See  oB  this 
Sell  an  Leases,  jp.  47S. 
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kindliness  or  a  rental,  is  to  be  presumed  from  the  payment  of  a 
grassum ;  but  grassums  are  now  frequently  given  by  tenants  on 
their  entry,  when  neither  the  landlord  nor  tenant  means  to  con- 
stitute a  rental. 

3&  Where  a  rental  was  granted  to  the  rentaller  and  his  heirs, 
the  term  of  endurance  was,  by  our  older  practice,  the  same  as  if  no 
heirs  had  been  expressed ;  said  Ju/^  5. 1625^  Aiion^  (Dict.  p.  7191.); 
but  afterwards,  more  agreeably  both  to  the  Roman  law,  L.  14.  C. 
De  umjr^  and  the  tenor  of  the  right,  such  rentals  were  adjudged  to 
subsist  only  during  the  lives  of  the  rentaller  and  his  first  heir ;  Dun 
tie,  March  15.  1631,  E.  Galloway,  (Dict.  p.  7198.) ;  Und.  March  13. 
163S,  Ahannay,  (Dict.  p.  15191.) ;  because  that  made  the  least 
deviation  from  what  was  accounted  the  genuine  nature  of  rentals ; 
and  if  they  had  been  l^n^e  to  extend  to  all  succeeding  heirs,  they 
would  have  become  proper  heritable  rights,  which,  by  the  feudal 
rules,  could  not  be  constituted  but  by  seisin  *•     Rentals  commonly 
bear  a  clause,  that  the  rentaller  shall  neither  assign  nor  subset ; 
and  though,  in  the  assignation  of  a  common  tack,  the  only  penalty 
upon  the  tacksman  is  the  avoiding  of  the  assignation,  without  his 
forfeiting  the  right  of  tack,  mpr.  §  31. ;  yet  in  the  assignation  or 
subset  of  a  rental,  the  deed  is  not  only  void,  but  the  right  of  ren- 
tal is  forfeited.     Nay,  the  rentaller,  even  where  he  had  an  express 
power  of  subsetting,  was  adjudged  to  forfeit  his  whole  right,  by  as- 
signing more  than  the  half  of  it,  as  in  recognition  ;    Durie, 
March  21,  1623,  L.  Craigie  Wallace^  (Dict.  p.  7191.).      A  rental- 
ler also,  by  exchanging  his  rental  lands  for  those  of  a  like  quantity, 
incurs  the  forfeiture  of  his  right,  if  the  excambion  be  followed  by 
possession,  though  it  be  declared  to  be  made  under  the  express 
condition  that  the  proprietor  shall  agree  to  it ;  Durte,  March  15. 
1631,  E.  GaUoway,  (Dict.  p.  7193.) ;  see  Stair,  B.  2.  T.  9.  §  21. 
These  forfeitures  were  enacted,  to  punish  the  ingratitude  of  such 
rentallers,  as,  notwithstanding  the  special  regard  shewed  to  them 
by  the  proprietor,  might  be  disposed  to  transfer  the  possession  of 
the  lands  to  another  without  his  consent 

S9.  Certain  obligations  are,  by  the  contract  of  tack,  laid  on  both 

£arties,  whether  it  be  a  tack  of  lands  or  of  houses.  In  a  tack  of 
knds  the  landlord  is  understood  to  be  bound  to  warrant  the  right 
to  the  tenant,  and  to  defend  him  in  the  possession.  He  is  usually 
obliged  to  put  all  the  houses  and  offices  necessary  for  the  farm  in 
sufficient  condition  at  the  tenant's  entry,  and  sometimes  the  tenant 
accepts  of  them  as  sufficient  by  a  special  clause ;  and  in  whatever 
condition  the  tenant  owns  he  has  received  them,  he  must  also 
maintain  them  during  the  tack,  and  leave  them  in  the  same  repair 
at  his  removal  "^,  unless  the  landlord  himself  undertake  that  burden 
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*  Found,  that  a  perpetaal  rental  is  not  good  against  a  purchaser  oF  the  lands ;  Karnes^ 
Set-  Z>ecis.  No.  8.  J&r,  Feb.  29.  1752,  Dict.  p.  15185  •"^. 

«««  Mackenzie,  ^th  July  17 Bl 9  Fac.  Coll.  Dict.  p.  lOSlO.  The  Crown  rentallers 
of  the  four  towns  of  Lochmaben,  form,  however,  an  exception  to  the  general  rule, 
2*  Mos^s  Lectures^  p.  481 ;  for  it  has  been  found,  that  they  have  ^'  sucn  a  right  of 
«<  property  in  the  lands,  that  they  cannot  be  removed  f^  Kindly  Tenants  qfLochmaben, 
^4sih  Nov.  1726,  f4f.  Fol.  Diet.  p.  419.).,  Dict.  p.  15195;  and  that  they  may  either 
transtnit  their  rights  by  infeflment,  Ifving,  ^th  Feb.  1795,  Fac.  Coll.  Dict.  p.  10S16  > 
or  impignorate  them  by  a  written  deed,  with  delivery  of  earth  and  stone  on  the  landst 
^vithout  recording,  and  without  intimation  to  the  landlord,  or  entry  in  bis  books;  Moun* 
sey^  sot  A  Nov.  1808,  Fac.  ColU 

s  c  7  The  tenant  is  under  a  similar  obligation  to  uphold  jthe  fences  on  the  farm. — 
'Wlieii  erected  during  the  currencv  of  the  lease,  a  distinction  has  been  drawn  betweei^ 
orflinary  subdivision  fences,  and  those  exterior  fences  which  form  the  march  between 

contiguous 
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BookH.        in  whole  or  in  part ;  Fount.  Dec.  20, 1707,  Whites,  (Dict.  d.  15258)  * 

The  tenant  though  he  should  enlarge  the  house^  or  build  neur  offi- 
ces, as  stable,  barn,  coachrhouse,  &c.  during  the  lease  is  entitled  to 
no  abatement  of  rent  on  that  score,  without  a  previous  agreement 
with  the  landlord  "^  He  isj  when  the  tenh  of  entry  comes,  obli- 
ged to  enter  inimediately  into  the  possession,  to  fiirnish  the  grass- 
groundis.  with  a  sufficient  stock  of  cattle,  and  to  cultivate  and  manure 
the  corn-grounds,  Z>ttn>,  Feb.  27.  1623j  L.  Randifard,  (Dicx- 
p.  15256.)  He  is,  by  the  nature  of  the  contract,  obliged  to  use 
the  power  given  him  over  the  surface  tanquam  bonus  it'r,  without 
running  out  or  wasting' the  soil  '*'';  and  consequently,  he  is,  under 

sundry 

•^  ^Ven  wlicre  the  tenant  has  undertaken  to  uphold  the  houses,  his  obligation  does 
notbind^  him  to  repair  extraordinary  damage,  such  as  the  devastation  occasioned  by 
a  hurricane;  Clerk  Hornet  No.  168,  Anjiuitants  of  York^buUdings  Companff^Jwie  5. 
1741,  Dict.  p.  10127;  Kilk.  No.  1.  voce  Periculom^  Clerk^  Sdy  10.  1741,  Dicr. 

p.  10128  "«. 

I    -     ■      -         -•    —      -  ^  — . — —  ^ — 

<<  contiguous  estates.  "A  march-fence  is  different  from  an  ordinary  fence,  in  this 
«•  respect,  that  where  there  are  no  stipulations  in  a  lease,  with  reganl  to  the  erects 
**  ing  or  upholding  of  fences,  a  landlord  is  not  entitled  to  increase  the  natural 
<^  and  legal  burdens  of  the  tenant  by  inclosing  the  farm  during  the  cnrrency  of 
«<  the  lease»  and  thus  laying  the  burden  of  {ireserving  the  fences  upon  thV  tenant. 
<<  But,  with  regard  to  a  march-fence,  this  is  not  a  thing  which  a.  laikUord  owy  do 
<<  or  not,  just  as  he  pleases.  He  may  be  compelled  by  tha  neighbouring  propnelor 
<<  to  erect  a  march-fence;  and  when  a  tenant  takes  a  farm,  he  knpirty.Qr  is  bound 
<<  to  know  that  this  is  the  law;  that  be  takes  the  fdrm  under  the  burden  of  the 
<'  acts  1661  and  1669 ;  and  thlit  when  a  march-fence  is  erected  he  must  preserre  it 
<(  It  thus  matters  riot,  whether  a  march-fence  existed  at  the  time  he  took  the  fitrm 
^'  or  not.  Whenever  it  does  (exist),  the  obligation  of  keeping  it  up  Revolves  on 
*^  him."  A  majority  of  the  Court,  accordingly,  held,  that  the  tenants  of  contiguous 
properties  are  bound,  at  common  /oto,  to  keep  up  the  march  fence  between  their  re- 
spective farms;  Dudgeon^  'i^d  Nov.  1813,  Fae.  Coll. 

*^^  So  far  as  there  exists  any  obligation  in  such  cases,  it  seems  Co  lie  on  the  side 
of  the  landlord.  It  was,  accordingly,  found  by  the  Courts  of  this  country,  that  the 
landlord  was  liable,  on  the  demand  of  the  tenant,  to  rebuild  a  farm-house  destroyed 
by  accidental  fire;  Swinton^  \6tk  Jan,  1810,  Fac.  Coll.  ^  Walker^  SOth  May  1811, 
Ibid,  This  decision  seems  to  have  proceeded  mainly  on  the  maxim,  res  peril  suo  do* 
mino.  But  on  an  appeal  of  the  case  of  Walker^  3.  JQov,  p.  SS^,  it  waa  well  observed, 
both  by  the  Lord  Chancellor  and  Lord  Redesdale,  that  .'*  the  meaning  of  this  nnxim 
*^  is, — that  where  there  is  no  fault  any  where,  the  thing  perishes  to  aU  concerned; 
*^  that  all  who  are  interested  constitute  the  dominus  to  this  purpose;  and  if  there 
^  is  no  -fault  anywhere,  then  the  loss  must  fall  on  all ;"  Ibid.  p.  245.  The  deci- 
sion of  our  Courts  was  therefore  reversed,  by  an  express  finding  that  the  landlord  '^  is 
**  not  liable'  to  rebuild."  A  reservation  was  added^^  without  prgudice  to  any 
^*  question,  whether  the  tenant  is  entitled  to  any  other  relief  g^  and  the  relief  sug* 
gested  by  Lord  Redesdale,  as  all  that  the  tenant  could  be  entitled  to,  was,  dther 
<^  that  he  may  abandon,  as  he  cannot  enjoy  the  subject  as  before,''*— or,  ^*  that  he 
*<  (bould  have  an  allowance  equal  to  the  diminution  in  value  of  the  subject,  by  the 
^Moss  of  the  house  during  the  term  ;**  /AfW.  p.  241. 

^.'^  Nay,  It  was  found  in  one  case,  that  a  tenant  who  had  thus,  at  his  own  ex- 
pense,  erected  fences,  must,  at  his  removal,  either  pot  them  in  a  state  of  repair,  or 
clear  them  away,  and  leave  the  ground  free  from  inctimbrance ;  Andrem^  I^^^  J^n*  ISl  1 , 
Fac.  -Coll.  BuU  in  a  later  case,  where  the  tenant  had  built  some  house  on  the  farm, 
It  was  more  equitably  held,  that  while  he  was  not  entitled  to  remove  the  housesy  yet 
neither  was  he  bound  to  put  them  in  repair  ;  TltomBOfi^  Sth  Feb.  1822,  (S.  and  B.J. 

Wh^re  the  landlord  is  takenbound  by -the  lease  to  pay  for  meliorations,  it  has,  in  one 
in&tance,  been  held,  that  the  erection  of  a  new  house,  though  even  larger  than  the  old 
one,  yet,  ifnotof  asize  improper  and  unreasonable,  considering  the  extent  of  the  ftrm, 
is,  in  the  sense  of  the  contract,  such  a  melioration  as  the  landlord  is  liable  for  ;  Ducatf 
14M  May  1803,  Fac.  Coll.  Dict.  p.  15264p.  Perhaps,  however,  the  opinion  expressed 
by  the  minority  of  the  Court>  may  be  considered  the  sounder  one: — They  *<.did  not  fed 
**  themselves  entitled  to  consider  so  much  what  was  proper  and  reasonaible  for  the  size 
^*  of  the  farm,  as  what  had  been  bargained  between  the  parties.  If  the  old  hoiiae  was 
*^  ruinous,  the  erection  of  a  new  one  of  the  same  dimensions  would  be  a  melioration, 
^<  for  which  the  landlord  had  agreed  to  pay  the  tenant;  but,  in  so  far  as  it  waa^laj^r, 
*^  they  considered  it  as  a  new  subject,  and  not  a  melioration  of  the  oU.^  *    ^ 

''^  It  is  upon  the  same  principle,  that  in  a  coalJease,  the  tenant  is'^bqf^ad  to 

«  leave 
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sundry  circumstances  which  must  be  left  in  arbUrh  Judids,  tied  Title  vi 
down,  without  any  express  clause,  both  with  respect  to  the  grounds  '^— ^^-^-^ 
which  he  may  turn  up  with  a  plough,  and  as  to  the  method  of  cul- 
tivation and  husbandry,  L.  25.  §  3.,  Loc.  cond. ;  Durie,  Feb  6 
1633,  L.  Haddoy  (Dicx.  p.  7539.) ;  Nov.  19.  1762,  SUrlins,  (Dict 
p.  9403.)  • ;  St.  B.  2.  T.  9.  §  31. ;  see  also  Gilm.  144,  CFeb.1^5 
Murray,  Dicx.  p.  15ii57.)  f "'.  ^  * 

.  n^  40.  A 

•  The  report  of  this  case  io  the  Fae.  Coll.  is  dated  Dec.  4.  1762,  Dict  p  940S  — 
The  tenamt  had  beoi  prosecuted  for  cutting  trees  sUnding  in  his  fann-yard  and  Mr- 
den  ;  and  the  court  found  him  obhged,  by  the  act  1698,  c.  16.,  to  have  preserved,  fnd 
secured  all  growing  wood  and  planting  upon  his  farm,  and  therefore  found  him  liable 
m  the  value  of  the  sixteen  trees  cut  at  the  rate  of  L.  20  Scote  for  each,  and  found  it 
unnecessary  to  determine  whether  it  was  competent  to  prove  the  cuttinc  of  the  tr<iM 
by  the  suspender's  oath.     See  what  is  said  upon  the  case  ofSiirlmg,  in  flie  case.  ^ 

p.  9S98,  IS  also  mentioned.  •'    ^* 

t  Thus,  he  is  not  entitled  to  sell  any  part  of  the  straw  raised  from  the  farm.  Fac 
CM,  June  30.  1796,  Pringle,  Dict.  p.  6575  ,  Ibid.  Feb.  2.  1797,  Earl  of  NmS 
Dict.  p.  15254,  except  that  of  the  last  crop  j  March  S.  1785,  D.  of  Rozbw-g/iTS. 

P- 

«  leave  part  of  the  coal  for  sufficient  pillars  to  support  the  roof  of  the  workinrr  -«  « 
ako  "to  leave  a  barrier  against  the  water  of  the  adjacent  coal."  And  the  tenant  of  tiro 
adjacent  fields  of  coal  belonging  to  different  proprietors  is  not  entitled  to  break  throiich 
this  barrier,  for  the  purpose  of  communicating  the  drain  or  level  of  th^  «««  «!^  It 
other ;  E.  of  JVemyss,  Vh  Feb.  1809,  Fae.  Coll  *  *  °"*  *°  ^^^ 

In  general,  the  tenant  must  restrict  himself  to  such  uses  of  the  subiect  as  are  con 
nstent  with  the  purposes  of  the  lease,  and  the  original  understanding  of  pS" 
He  cannot,  therefore,  without  consent  of  his  landlord,  set  up  an  alehouse  on  «  «^* 
ject  let  as  a  "farm  ;"  MUn,  UdFeb.  1787,  Fac.  0,tt.'DiGT.  ^IsSs*  ;Tr  estobHs^ 
a  manufoctoryononelet  as  a  «corn-miU  and  mill-lands  j"  F<^i,mh  May  l8oT Fac 
CoU.  t  Dict.  v.  Tack,  App.  No.  17.  i  nor  erect  a  dwelling-house  on  a  piece  of  i^md 
"  intended  as  a  flower-plot;"  Inglis,  22rf  My  1778,  Jbtd.  in  not.  ^^StlT^n 
somewhat  similar  grounds,  it  has  been  held,  that  the  privilege  of  charring  is  not  ImplS 
m  a  lease  of  coal ;  Hertot^  S  Is*  Jan.  1804,  Fae.  CoU.  Dict.  p.  15255.  »™P"«i 

"•A  clause  is  frequently  inserted  in  leases,  binding  the  tenant  to'a  certain  mode 

of  culture;  and  enforcing  this,  in  wme mstances,  by  a  penalty,_in  others,  by  theS 

pulauon  of  an  additional  rent.    There  is  this  distinction  between  the  tw  c<^  •_ 

Where  an  additional  rent  is  stipulated,  it  is  subject  to  no  modification ;  and  the  Conrt 

will  not  interpose  to  restrict  it,  even  where  a  deviation  from  the  conventional  rotedon 

has,  in  a  great  measure,  ^  rendered  expedietU,  by  circumstances  not  imputable  to 

the  tenant;  Eraser,  Uth  Feb.  1813,  Fac.  CoU.,  Graham,  as  decided  on  ZSS  1  iS 

May  1789,  reported  in  note  to  Wortley  Mackenzie,  ISth  Dec.  1811   Fac   Coll     A 

penalty,  again,  is,  in  every  instance,  subject  to  modification,  and  will  be  rwtrict^  to 

the  damage  actually  sustained ;  Mar  Mackenzie,  I8th  June  181 1,  Fac.  CoU  ■  WoriLn, 

Macienzie,  mpr.;  though  in  one  aise,  where  the  clause  was  conceived  thus,' '"  under^ 

«  penalty  of  L.3  Slerhng  for  each  acre  laboured  otherwise  than  as  above,  to  which 

«  the  damages  are  hereby  atimated,  without  power  to  any  judge  to  modiftr  them  S 

«  any  pretence  whatever  j»  the  Court,  by  a  narrow  majority,  holding  this  to  he 

a  mere  form  of  stipulating  a  conventional  rent,  refused  to  restrict  the  penaltv  or 

investigate  the  actual  damage;  Henderson,  mh  Feb.  1802,  Fac.  CoU.  DictT p  1005* 

Where  the  landlord  do^  not,  at  the  time,  object,  but  allows  the  deviation  to  iro 

on  for  many  years,  acquiescence  will  be  presumed,  and  the  damage  incurred  duriSe 

this  period  cannot  afterwards  be  insisted  in ;  Murratfs  Trustees  26th  Feb    1  s^f 

Fac.  Coll.  DicT.  V.  Tack,  App.  No.  12.  'ow, 

Another  question  here  occurs.  Is  the  landlord,-As/ortf  contravention  has  as  vet  taken 
place,— entitled  to  prevent  the  ttlnant  from  violating  the  system  of  management  laid 
down?     Or  has  the  tenant,  on  paying  the  petf&lty  or  additional  rent,  a  right  to 
follow  his  own  course  ?    In  the  case  of  a  penalty,  no  doubt  has  ever  been  ratertfined 
for,  as  our  author  afterwards  lays  down,  «  Penalties  have  no  tendency  to  weaken  Se 
«  obligation  Itself,  being  adjected  purely  for  quickening  the  performaice  of  the  debt 
«  dr,  who  therefore  cannot  get  free  by  offering  payment  of  the  penakv ;"  ,«/r  B  T 
/    S.  §   86.    In  the  case  of  an  additional  rent,  there  ha,  b£„  muih  difei^n^ 
of  opinion  J  but  it  seems  now  to  be  setUed,  that  wherever  an  express  option  has  not 
been  given  to  the  tenant,  as  in  the  case  of  Graham,  supr.;  bOt  where,  on  the  contrarv 
It  appears,  on  a  broad  view  of  the  whole  lease,  to  have  been  the  intention  of  parties  to 
enforce  and  secure  observance  of  the  conventional  rotation,— the  landlord  may  insist 
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40.  A  tenaot^  if  the  landlord  refuse  to  receive  his  victual-rent 
when  offered  to  him  in  due  time,  is  liable  only  for  the  prices  as 
fixed  by  the  sheriff-fiars  of  that  year ;  and  if  the  grain  perish  by  ly- 
ing in  his  hands,  the  landlord  must  suffer  the  loss :  But  if  he  ao 
not  offer  his  rent  in  kind,  when  obliged  to  it  by  his  lease,  he  must 
account  to  his  landlord  according  to  the  ordinary  prices  of  the 
country,  Hare.  900  *.  And  if  the  landlord  should  enter  into  a 
contract  of  sale  with  a  merchant,  for  any  part  of  his  farm  wheat  or 
barley,  and  be  disabled  from  performance  through  the  tenants*  not 
delivering,  to  him  their  several  proportions  of  grain  according  to 
their  leases,  they  must  make  good  to  the  landlord  the  damage  re- 
covered by  the  merchant  against  him  for  not  fulfilling  his  bargdn. 

4L  By  a  rule  which  may  be  collected  from  §  S9.,  no  rent  is  due 
where  the  tenant,  through  any  occasion  not  imputable  to  himself, 
is  debarred  from  the  possession  of  his  lands.     When  therefore  the 
lands  are  possessed  by  an  enemy,  or  happen  to  be  overflowed  by 
the  sea,  the  landlord  loses  his  tack-duty,  L.  15.  \  1,  2.  Lac  concL 
And  though  the  tenant  should  have  got  possession,  and  sown  his 
arable  grounds,  the  landlord  cannot,  by  the  Roman  law,  claim  any 
part  of  the  rent  of  that  year,  if  inundation,  the  calamity  of  war,  the 
corruption  of  the  air,  or  the  inclemency  of  the  weather  by  earth- 
quakes, lightning,  Set.  hath  brought  upon  the  crop  a  damage  pha- 
quam  tolerahile ;  but  if  the  loss  be  more  moderate,  he  may  exact  the 
full  rent,  L.  25.  §  6.  eod.  tit     It  is  no  where  defined  in  that  law, 
what  degree  of  sterility  or  vastation  makes  a  loss  that  cannot  be 
borne ;  but,  by  the  common  opinion,  the  tenant  is  liable  for  the 
rent,  if  the  produce  of  the  crop  exceed  che  expence  of  the  seed 
and  tillage.    Though  the  landlord  cannot  in  equity  demand  the  tack*- 

duty 

p.  1526S;  May  16.  1799,  Jameson^  Dicr.  p.  15268  ^**.  Tbua  also  he  cannot  sell 
any  dung  produced  on  the  fiirm,  previously  to  bear-seed  time>  in  the  concluding  year 
of  bis  possession,  Fac»  Coil.  Jan,  27.  1767,  Finnic,  Dict.  p.  15260  '^^ 

*  Barclay  against  Simson^  March  1682,  Dict.  p.  44 IS. 

for  specific  performance,  and  may  obtain  an  interdict  against  the  tenant  attempdog  to 
contravene.  It  was  so  found,  where  the  obligation  come  under  by  the  tenant  was  to  crop 
in  a  certain  way>  <*  or  an  additional  rent  to  be  paid  for  each  acre  they  diall  n^ett 
•<  to  crop  as  above  specified ;"  Muir  Magkenzie,  supr.  And  again^  where  the  primaiy 
obligation  was  conceived  in  similar  terms, ^*  declaring,  that  in  case  the  tenaat  aludl 
<<  ya;7,"  &C.  he  shall  be  bound  to  pay  an  additional  rent ;  Wortley  Mackcrmie,  sapr. 

See  further,  in  reference  to  this  subject,  Bell  on  Leases^  p.  199.  H  seqq.  $  m/9^. 
jB.  S.  t%  8.  $  86. 

'^*  A  tenant  having  two  farms,  in  the  immediate  vicinity  of  each  other,  belonging  to 
difieient  proprietors,  is  not  even  entitled  to  consume  the  green  crop  or  fodder  of  die  cme 
upon  the  other ;  Scott ,  21th  May  1 8  i  S,  Fac.  ColL  Neither  is  he  entitled  to  carry  his  grain 
from  the  farm  where  there  is  no  thrashing-machine,  to  be  thrashed  by  the  thrashing* 
mill  on  the  other,  though  he  should  find  caution  to  return  the  fodder  to  the  fiurm  upon 
which  it  grew ;  Ibid,  But  it  has  been  held,  that  <<  although  no  tenant  is  entitled 
<<  to  carry  off  his  crop  to  another  farm,  by  which  means  the  landlord  might  not  only 
«  be  deprived  of  his  hypothec,  but  the  ri£[ht  of  having  the  fodder  consumed  iq9on  tbe 
**  farm  miglu  be  disappointed,  yet  this  rule  could  only  apply,  where  there  were  mniiis, 
<<  by  a  proper  farm-steading,  of  manufacturing  the  grain, '  and  by  proper  offioes  of 
*<  consuming  the  fodder  upon  the  farm ;"  Gordon^  Bin  March  1822,  (&  and  B.J. 

'^^  To  that  part  of  the  dung  made  after  the  bear-seed  time,  tbe  incoming  tenant  has 
a  preferable  right,  on  payment  of  the  value;  Forrester^  \9ih  Feb.  1808,  Fau  CaU. 
Dict.  v.  Tack,  App.  No*  16.  Where  the  lease  contains  a  special  stipulation,  thaa  the 
tenant  shall  <<  consume  upon  the  ground  of  the  said  lands,  the  whde  straw  and  fodder 
'*  of  every  kind,  except  hav,  produced  by  the  said  lands,  and  lay  the  whola  dung 
'<  thereby  produced  upon  uie  said  lands,''  the  tenant  is  not  entitlea  even  to  tlift  dang 
produced  after  bear-seed  time;  E.  of  Wcnufss,  i6M  June  1801,  Fac  C<JL  X>ICT. 
17.  Tack,  App.  No.  7.  Should  the  taiant  withhold  from  the  lands  any  part 
dung,  which,  either  by  tbe  obligation  of  law,  or  the  stipulations  of  his  o 
is  bound  to  consume  on  the  farm,  he  must,  without  payment,  leave  to  the  in 
nant  the  quantity  so  withheld  ;  Forrester,  supr. 
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duty  in  the  case  above  mentioned^  jet  as  to  the  expence  of  seed 
and  labour  laid  out  voluntarily  by  the  tenant  on  the  subject,  the 
profits  of  which  were  to  accrue  wholly  to  himself^  the  landlord  is  not 
obliged,  even  in  equity,  to  indeoinify  him  of  that  expence,  either 
in  consequence  of  nis  right  of  property  in  the  lands,  or  from  the 
nature  of  the  contract,  arg^  L.\5.^%  eod.  tit.  If  the  tenant^s  loss 
arise,  not  from  the  want  of  increase,  but  from  the  bad  quality  of 
the  grain,  ex.  gr.  from  his  corns  having  been  blighted,  or  spoilt  by 
rain  afler  reaping,  or  from  the  running  out  of  his  grounds,  or  the 
decay  of  his  truit-trees,  he  is  not  entitled  even  to  an  abatement  of 
rent  on  that  account,  UncL  If  the  next  crop  be  imcommonly  rich, 
it  is  burdened  with  the  payment  to  the  landlord,  both  of  the  rent 
of  that  year  of  plenty,  and  of  the  former  year  of  sterility,  d.  L.  15.. 
^  4.  No  exemption  can  be  pleaded  on  account  of  an  extraordi-- 
nary  sterility  by  a  cdomts  pdriiariusy  who  pays  a  certain  share  of  the 
increase  in  name  of  tack-duty :  for  he,  being  considered  as  co- 
partner with  a  proprietor,  rather  than  as  tenant  to  a  landlord, 
must,  in  that  character,  divide  the  loss  with  the  proprietor,  accord- 
ing to  the  proportions  settled  by  the  contract,  L.  25.  §  6.  eod.  tit. 
These  rules  have  been  adopted  mto  the  law  of  Scotland,  not  only 
in  the  opinion  of  writers,  but  by  our  decisions,  so  far  as  they  have 
gone  in  that  matter,  particularly  by  Dirl.  108.  {Tctcksman  of  Cus^ 
ioms,  Nov.  20*  1667,  Dict,  p-  10121.) ;  jHiwie,  2ia  {E.  of  Eglinton^ 
Dec.  3.  1742,  Dict,  p,  10128.)  *• 

42.  Tenants  are  exempted  from  the  payment  of  all  taxations,  or 
public  burdens,  to  which  they  are  not  expressly  subjected  by  their 
leases :  But  the  law  itself  divides  the  burden  of  the  schoolmaster's 
salary  between  the  landlord  and  the  tenant ;  so  that,  without  any 
paction,  the  landlord  pays  the  one  half,  and  the  tenant  the  other, 
1696>  C.  26 1*  Clauses  are  frequently  inserted  in  the  leases,  obli- 
ging tenants  to  indefinite  services,  under  the  name  of  arriage  and 
carriage^  or  services  wed  and  wotit ;  but,  by  the  act  20.  Geo.  IL 
C.  50.  §  21.  and  22.9  abolishing  ward^holdings^  no  tenaipt  can  be 
compelled  to  perform  any  services,  but  such  as  shall  be  specified, 
and  the  number  and  kinds  of  them  enumerated,  either  ip  the  lease 
itsdf,  or  in  a  separate  writing  \  but  there  is  a  proviso^  that  that 
enactment  shall  not  extend  to  mill^-seryices^  which  are  to  continue 
upon  the  former  footing.  ^ 

43.  In  the  lease  of  a  dwelling-house,  the  landlord  must  deliver 
the  subject  set  to  the  tenant  in  an  habitable  condition  at  the  .time 
of  his  entry,  unless  the  tenant  himself  do,  in  the  lease,  undertake 
the  burden  of  repairing  it ;  for  where  a  subject  is  let  for  a  particu- 
lar purpose,  the  nature  of  the  contract  implies  that  it  should  be 
fitted  for  that  purpose.  The  landlord  must  also,  if  it  be  not  other- 
wise stipulated,  uphold  the  house  in  teuantable  repair  during  the 
lease.  Wliere,  therefore,  a  house  becomes  insufficient  in  whme  or 
in  part  while  a  lease  is  current,  the  rent  must  be  either  entirely  re- 
mitted, or  at  least  abated,  in  proportion  to  the  damage  sustained 
by  the  tenant,  though  the  insufiiciency  should  happen  by  an  acci- 
dent not  imputable  to  the  landlord.  Stair ^  Jan.  %  1667,  Hamilton^ 

(DiCT. 

*  See  a  decision  as  to  a  lease  of  fishings,  Kamesy  Sel.  Decis,  No.  199,  Foster ^  July  16. 
1762,  DiCT.p.  10181. 

f  The  tenant  also  pays  a  proporU<Hi  of  the  poor's  rates.  See  1963^  c.  16.,  and  other 
fitatntesi  exhibited  in  one  view  by  Lord  Karnes^  Statute  l(vm  of  Gotland  abridged^  voce 
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Book  II.         (DicT.  p!- 10121.) ;  Harc.  948,  {Deans,  1681,  Dict.  p,  10122,) ;  yet 
-*~  ^    *-  '     see  a  later  elecision  observed  by  Harcarse,  956,  {Deans j  1688,  Dict. 

p.  10123.).  But  a  slight  inconveniency  is  not  to  be  regarded, 
//.  27.  pr.  Loc,  cond.  Where  the  insufficiency  arises  from  the  in- 
considerate or  culpable  act  of  the  landlord,  he  not  only  loses  his 
rent,  but  must  make  up  to  the  tenant  the  full  loss  which  he  has  suf- 
fered through  that  fault,  L.  SO.  pr.  eod.  tit. ;  and  if  the  house  should 
tumble  down,  or  the  tenant  be  debarred  from  the  possession,  even 
without  any  rashness  or  unjustifiable  omission  in  the  landlord,  no 
rent  is  due  for  the  time  that  it  is  uninhabitable,  L.  33.  eod.  tit. ;  nor 
if  the  tenant  should  abandon  the  house  from  a  just  suspicion  of 
its  insufficiency,  L.  27.  §  1.  eod.  tit.  The  tenant  himself,  when  he 
disburses  the  expence  of  repairing  without  consulting  his  landlord, 
may  retain  out  of  the  rent  such  part  of  the  charges  as  shall  appear 
to  have  been  necessary  for  upholding  the  house ;  but  he  has  no  re- 
tention for  the  sums  expended  for  ornament,  or  even  greater  con* 
veniency,  unless  the  landlord  has  previously  consented  to  that  ex* 
pence.  In  tenements  within  a  royal  borough,  where  the  necessary  re- 
pairs require  a  considerable  sum,  and  the  landlord  appears  backward, 
it  is  usual  for  the  tenant,  the  better  to  secure  his  indemnification,  to 
apply  to  the  dean  of  guild ;  whose  warrant,  proceeding  on  the  esti- 
mate of  tradesmen,  is  a  legal  evidence,  both  of  the  necessity  and 
amount  of  the  expence  of  repairing.  On  the  other  hand,  the  te- 
nant of  an  house  is  bound  to  use  a  reasonable  degree  of  diligence  in 
preserving  it  from  harm.  By  the  Roman  law,  if,  in  default  of  the 
tenant's  diligence,  the  house  should  have  received  damage,  the 
landlord  had  not  only  a  personal  action  against  him  for  the  amount 
of  it  ^,  but  a  right  of  hypothec  on  the  furniture  for  his  farther  secu- 
rity, L.  2.  In  quib.  caus.  pign. 
Defermination  44.  Tacks  may  determine  or  cease,  either  during  their  currency, 

of  tacks.  Qp  when  the  years  of  the  tack  are  expired.     They  may  be  evacua- 

ted while  they  are  yet  current,  jf^r^,  by  the  tenant  running  two  full 
years'  rent  in  arrear,  in  the  same  manner  th^  a  feu-right  is  irrita- 
ted by  the  feuar  failing  to  pay  ;  which  is  also  agreeable  to  the  Ro- 
man law,  not  only  in  the  case  of  an  emphytevia^  but  of  a  proper 
tenant,  or  colonus,  L.  54.  §  1.  L.  56.  Loc.  cond.  This  irritancy, 
though  it  was  by  our  former  practice  cognisable  only  by  the  court 
of  session,  may,  by  act  of  sederunt,' -Dec.  14.  1756,  §  4.,  be  now  de- 
clared by  the  judge-ordinary,  i.  e.  the  sheriff-depute  or  sheriff-sub- 
stitute ;  who  has  also  power  to  pronounce  judgment  against  the  te- 
nant in  the  removing.  But  the  irritancy  will  be  prevented  if  pay- 
ment be  made  by  the  tenant  at  any  time  before  it  be  declared  t- 

2dltf, 

♦  See  Fac.  Coll.  July  5.  1797,  Maclellan^  Dict.  p.  101S4  ••♦. 

f  Yet  if  the  tack  expressly  provides,  that  payment  shall  not  be  received  during  the 
action,  the  Court  will  give  effect  to  thejstipulation  $  Fac  CM.  June  80.  1761,  Finlay- 
son,  Sfc.  Dict.  p.  72S9.  And  after  a  decree  of  removing  has  been  extracted,  a  con- 
ventional irritancy  cannot  be  purged;  Fac.  ColL  March  6.  1759,  Clert,  Dict. 
p.  7237  «*^ 

**^  The  lessee  of  a  malt-kibi  was  here  found  liable  in  damagcsi  the  kiln  having  been 
binned  in  consequence  of  his  negligence. 

'^^  There  is  no  distinction  in  this  respect  between  a  conventional  and  a  legal  irri- 
tancy I  the  tenant  after  extract  is  equally  excluded  from  purging  both ;  Kinlod^  16M 
June  1812,  Fac.  Coll.  And  vid.  supr.  U  5.  §  27. ;  Ballenden,  6th  July  1792|  Fac.  Coll. 
Dict.  p.  7252;  Bell  on  LeaseSfp.  183,  et  seq.^  Ibid.  p.  414.  €/.  seq. 

Is  the  rule  equally  strict  in  the  case  of  decrees  in  absence  ?  It  was  once  observed  on 
the  Bench,  that  **  in  decrees  of  absence,  where  the  defender  had  made  no  appearance, 

"  and 


r 
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2c%9  Though  the  tenant  had  been  but  one  year's  rent  in  arrear,  he        Tmx  VI. 
might  by  the  former  custom  have  been  decreed  by  the  session  to 
remove^  if  sufficient  security  was  not  given  for  the  rents  that  had 
falleui  or  should  fall  due,  during  the  tack ;  DuriCf  Feb.  27.  1627, 
Lawson^  (Dict.  p.  15302.) ;  \(^hich  was  extended  also  to  tenements 
within  borough ;  DirL  429,  {Cunninghams  Jan.  16.    1677,  Dict. 
p.  15305.).     But  it  is  now  provided  by  §  5.  of  the  above-mention- 
ed act  of  sederunt,  that  where  the  tenant  shall  either  fall  one  full 
year's  rent  short  in  his  payment,  or  shall  desert  his  possession  '*% 
or  neglect  to  cultivate  his  farm  at  the  usual  season,  the  judge-ordi- 
nary shall,  at  the  suit  of  the  landlord,  ordain  the  tenant  to  give  se-- 
curity  for  the  preceding  arrears,  and  for  the  rent  of  the  five  fol- 
lowing crops,  if  the  tack  shall  subsist  so  long,  or  during  the  cur- 
rency of  the  tack,  if  it  be  of  shorter  endurance  than  five  years ;  and 
m>on  the  tenant's  failure,  shall  decree  him  to  remove  summarily,  as 
if  the  years  of  the  lease  were  expired,  and  the  tenant  had  been  le- 
gally warned  *.     Sdly^*  Leases  may  cease  or  determine  before  their 
ish,  by  the  mutual  consent  of  both  parties,  either  expressed  or  im« 
plied  '*^.     A  lease  determines  by  express  consent,  when  a  renunci- 
ation of  it,  signed  by  the  tenant,  is  delivered  by  hini  Jx>  and  accept- 
ed by  the  landlord;   whose  acceptance  is  commonly  proved  by 
a  notorial  instrument  taken  by  the  tenant  at  the  time  of  delivery, 
but  verbal  renunciations  may  be  resiled  from  in  the  same  manner 
as  verbal  tacks.     The  consent  of  patties  to  give  up  a  current  tack 
is  presumed,  when  the  tenant  accepts  of  and  uses  a  posterior  tack. 
In  which  any  variation  is  made  from  the  first,  either  as  to  the  tack- 
duty,  term  of  endurance,  or  other  provisions  relating  to  it;  much  more 
when  he  acquires  an  heritable  security,  or  other  read  right  in  the  sub- 
ject 

•  It  is  a  settled  point,  that  this  irritancy,  like  the  former,  may  be  prevented  by  pay- 
ment made  before  decree,  though  the  landlord  is  not  bound  to  accept  partial  payments*; 
Karnes^  Sel.  Decis.  No.  21 1,  Campbell,  Dec.  176S,  Djct.  p.  IS867 ;  Fac.  Coll.  July  S. 
1796,  LaWf  DiCT.  p.  13878;  Jan.  19.  1780,  CarridherSj  DiCT.p.  13869.  Consigna- 
tion pendente processu  has  the  same  effect,  Jan.  16.  1777,  Campbell,  DiCT.  p.  7252, 
and  App.  voce  Irritancy,  No.  I.  Nor  will  debts  of  the  landlord,  or  public  burdens 
affecting  the  farm,  paid  by  the  tenant  without  authority,  be  brought  in  compuio  to  di- 
minish the  arrear ;  Carrtdhers,  mpr. 

"  and  had  not  therefore  an  opportunity  of  purging  the  irritancy,  it  would  be  extreme- 
**  ly  bard  to  prevent  him  from  doing  so,  after  th6  decree  had  been  extracted  ;**  Camp^ 
bell,  leth  January  1777,  Dict.  v.  Irritancy,  App.  No.  1.  But,  thoueh  there  is  no 
reported  case  on  the  point,  it  is  believed  to  have  been  repeatedly  decided,  that  even  a* 
irainst  a  decree  in  absence,  the  tenant  will  not  be  reponed,  if  he  have  been  regularly 
cited,  and  due  opportunity  of  purging  the  irritancy  afforded  before  pronouncing  de» 

cree. 

"•  Vid.st^.not.'''^. 

■'7  So  also,  where  the  lease  contains  a  conventional  irritancy  on  any  event,  as  in 
case  of  the  bankruptcy,  non-residetice,  Sfc.  of  the  tenant,  such  irritancies  are  strictly  en- 
forced.    Thus,  the  Court  held  a  conventional  irritancy,  founded  on  the  tenant^s  bank- 


necessary 
lord  may  proceed  against  the  tenant  by  summary  removing ;   Ibid.  Forbes,  2d  June 

1812,  Fac.  ColL 

A  lease  was  set  aside  on  a  conventional  irritancy  for  non-residence ;  Drummond,  9th 
July  1799,  Fac.  Coll.  Dicr.  v.  Tack,  App.  No.  6.,  Cameron,  ISth  Dec.  1810,  Fac.  Coll. 
Where  one  abroad  or  at  a  distance  succeeds  to  a  lease  containing  such  an  irritancy,  a 
reasonable  time  will  be  allowed  him  to  come  and  take  possession,  but  he  will  not  be 
permanently  absolved  from  the  condition,  on  aJiy  plea  of  ill  health  ;  Stirling,  2dth  June 

1813,  Fac.  Coll.     See  some  other  cases  on  this  subject,  supr.  not.  '°^. 

There  is  sometimes  a  clause  inserted  in  leases,  reserving  right  to  the  landlord  to  re- 
sume possession  of  part  of  the  farm.  The  landlord,  in  such  a  case,  is  not  bound  to  ex- 
plain his  reasons  for  exercising  the  privilege;  E.  of  Bosebery,  1th  March  1811,  Fac. 
ColL 

VOU.  I.  5  c 
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ject  let,  these  being  titles  of  possession  incompatible  wih  the  for- 
mer; for  the  same  person  cannot  be  landlord  and  tenant ;  Ct.  Lib.  2. 
Dieg.  10.  §  7.  .But  if  the  second  tack,  or  the  heritable  righti  should 
be  declared  void,  the  tenant  may  resume  his  first  title;  because  the 
implied  renunciation  of  the  first  tack  is  only  provisional,  not  to  take 
place,  if  the  second  tack,  or  heritable  right,  should  prove  ineffec- 
tual to  him,  Cr.  Und. ;  St  B.  2.  T.  9.  §  3<S.  A  tack  ceases  or  de- 
termines by  the  elapsing  of  the  years  contained  in  it,  if  either  the 
tenant  renounce  his  possession  to  the  landlord,  or  the  landlord  wsm 
the  tenant  to  remove,  i.  e.  in  every  case  where  there  is  no  room  ioc 
tacit  relocation.  The  tenant's  renunciation  ought,  in  the  opunon 
x)f  Craig,  Lih^  %  I^i^-  9«  $  2*9  to  be  signed,  and  delivered  to  the 
landlord,  forty  days  before  the  Whitsunday  at  or  immediately  pre- 
ceding the  ish ;  and  to  bear  a  consent^  that  the  landlord  n^ay,  st 
the  ish,  enter  into  the  possession  brevi  manu :  But  by  the  preset 
practice,  tenants  seldom  or  never  execute  written  renunciations,  ex- 
cept when  they  are  intended  to  have  immediate  effect  before  the 
^piration  of  the  years  of  the  tacL  Where  the  tenant  is  resolved 
not  to  quit  his  tack  during  its  currency,  he  contents  himself  with 
a  verbal  declaration  to  his  landlord,  that  he  is  to  give  up  the  posses- 
sion at  the  ish. 

45.  Little  ceremony  was  observed  some  centuries  ago  in  the  re- 
moving of  tenants.  The  landlord  came  to  the  door  of  the  tenant's 
bouse  at  any  time  of  that  year  wherein  the  tack  was  to  expire,  with 
a  wand  in  his  hand,  which  having  broke  in  two,  as  an  evidence  of 
his  resolution  to  put  an  end  to  the  tack,  he  warned  the  tenant  ver- 
bally to  remove  at  the  ish ;  and  if  the  tenant  did  not  then  remove 
voluntarily,  the  landlord  might  the  very  next  day  have  ejected  him, 
with  his  family  and  goods,  vidfacti^  Cr.  Lib.  2.  Dieg.  9.  §  4.  ^.  To 
repress  the  frequent  violences  occasioned  by  this  oppressive  and 
barbarous  custom,  it  was  enacted  by  1555,  C.  39.,  That  previoudj 
to  the  removing,  the  landlord  should  sign  a  precept  of  warning, 
commanding  his  officer  to  intimate  to  the  tenant,  forty  days  before 
the  Whitsunday  at  Or  immediately  preceding  the  term  of  the  ish, 
to  remove  at  that  term  /rom  his  possession,  with  his  subtenants, 
family,  and  effects ;  and  that  this  precept  should  be  executed  a- 
gainst  the  tenant,  either  personally,  or  at  his  dwelling-house,  and  a 
copy,  if  he  was  not  personally  warned,  delivered  to  one  of  his  fa- 
mily, or  affixed  on  the  door  of  his  house.  This  precept  must,  by 
the  statute,  be  also  executed  on  the  ground  of  the  lands,  a  form 
used  in  all  real  executions  affecting  land,  and  afterwards  read  in  the 
parish-church  where  the  lands  He,  on  a  Sunday  before  noon,  in 
the  time  of  preaching  or  prayers,  and  a  copy  affixed  on  the  most 
patent  door  of  the  church.  But  warnings  are  de  praxi  sustained, 
though  the  publication  at  the  parish-church  be  prior  to  the  execu- 
tion upon  the  ground  of  the  lands,  provided  that  both  one  and 
the  other  be  used  forty  days  before  Whitsunday  ;  Forbes^  Dec  2. 
1712,  Stirling^  (Dict.  p.  13836.) ;  and  by  immemorial  usage,  they 
are  now  always  read  at  the  church-door  immediately  after  the  fore- 
noon's service,  and  not  in  the  churah  in  the  middle  of  the  service  t* 

46.  This  whole  process  of  removing  must  be  used  fortv  days  be- 
fore Whitsunday,  though  the  term  ofthe  ish  should  be  Martinmas 
or  Candlemas,  Dwrie^  June  15.  1631,  RarMay^  (Dict.  p.  13857.); 

because 
*  See  Balf.  tit.  Removing. 

f  The  Court  have  sustained  a  warning  affixed  to  the  door  of  the  church-jard; 
Fac.  CoU.  March  ).  179S,  CampbeU^  Dicr.  p.  1SS49. 
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because  as  WhitsuDday  is,  at  least  was  at  the  date  of  tibis  statute, 
the  ordinary  term  of  entry  over  the  greatest  part  of  Scotland  ^, 
tenants  would  not  otherwise  have  had  a  reasonable  time  for  pro- 
viding themselves  in  a  farm  elsewhere  f*  The  forty  days  before 
Whitsunday  must  be  so  computed,  as  to  include  neither  the  termh 
day,  nor  the  day  on  which  the  warning  was  used,  Cr.  Lib.  2.  Dieg.  9. 
§  2.  As  warning  is  not  a  citation  on  a  summons,  but  a  bare  inti- 
mation to  the  tenant,  that  an  action  is  to  be  brought  against  him 
in  a  certain  event,  the  statute  requires  no  more,  but  that  forty  days 
intervene  between  the  warning  and  the  next  term  of  Whitsunday, 
without  considering  whether  the  tenant  be  within  the  kingdom  or 
in  foreign  parts.  Stair ^  Feb.  20. 1 666,  ilfac^air,  (Dict.  p.  13861*)  :|: ; 
but  the  common  inducue  must  be  allowed  to  him  in  the  citation 
upon  the  subsequent  action  of  removing ''^  Whitsunday  was 
formerly  a  moveable  term,  which  frequently  reached  far  into  sum- 
mer ;  so  that  the  tenant  who  was  to  enter,  suffered  considerable 
damage  through  the  eating  up  of  the  early  grass  by  him  who  was 
to  remove ;  but  by  1690,  C.  S9.,  the  l^al  term  of  removing  is  de- 
clared to  be  the  15th  of  May,  which  the  act  extends  to  borough 
tenements,  as  well  as  rural :  And  by  a  still  later  act,  1693,  C.  24., 
which  is  truly  declaratory  of  the  former,  the  term  of  Whitsunday 
is  fixed  to  that  precise  day,  not  only  in  questions  of  removing,  but 
in  every  other  civil  respect  **^. 

47.  The  solemnities  of  the  act  1555  are  not  required  in  the 
warning  of  tenants  from  tenements  which  have  no  relation  to  a 
country  farm  $.    In  these^  ex.  jgr.  in  dwelling-bouses,  that  have  no 

connection 

#  See  Craig^  Lib.  2«  Dieg.  9.  $  4. ;  Stair^  R  9.  Tit.  9.  i  S9.;  Earners  Elucidatianif 
art.  S4. ;  Foulisj  8th  July  1626,  Dict.  p.  13855. 

f  Where  the  tack  contains  two  terms  of  removing,  e^f.  gr,  at  Whitsunday  as  to  the 
bouses  and  grass  ground,  and  at  the  Martinmas  or  separation  of  the  crop  ensuing  as 
to  the  lands  in  culture,  warning  Hiust  be  given  forty  days  before  the  Whitsunday : 
And  even  where  the  term  of  removing  from  the  land  is  prior  to  that  from  the  houses^ 
€'jr.  gr-  at  the  Candlemas,  the  warning  must  take  place  at  the  Whitsunday  preceding 
that  Candlemas,  i.  e.  a  year  and  forty  days  before  the  final  term  of  removal ;  Kilk. 
No.  ^.  voce  Removing,  JHoy,  Dict*  p.  13837.;  Fac.  ColL  Feb.  !♦•  1765,  Macnaugh^ 
ton^  DicT.  p.  13857.  An  error  as  to  the  term  of  removing  vitiates  the  warning,  JS.  tf 
Marck^  March 6.  1754,  Dict.  p.  13843;  CampbeUy  Feb.' \l.  1780,  Rid.  in  not.  to  last 
case.  In  a  later  instance  a  slight  inaccuracy  has  been  disregarded  by  the  Cknirt,  Fac. 
Coll,  March  1.  1793,  Campbell^  DicT.  p.  18849. 

^  Mack.  Obs.  p.  155.  .  • 

§  The  statute  makes  mention  of  *<  lands,  milnes,*fishinges  and  possessiones  qubat- 
^  satxiever ;''  and  it  has  been  expressly  found,  that  a  warning  to  remove  from  fishings 
smat  be  given  within  the  same  period  as  in  the  case  of  lands,  Fac.  Coll.  Feb.  25.  1783 
Gor^fon,  DicT.  p.  13859  ;  contrary  to  the  opinion  of  Lord  Bankton,  B.  2.  Tit.  9.  §  53, 


TlTUB  VL 


■**  See  the  case  oi Hat/^  infr.  not  '^*. 

A»9  ^here  the  entry  to  an  arable  farm  is  at  the  term  of  Whitsunday,  the  crop  of 

that  year  is  flenerally  reaped  by  the  outgoing  tenant.  In  this  case,  the  new  tenant  is  en- 

titiedy  at  the  issue  of  his  lease,  to  an  outgoing  crop, — **  that  is,  tothe  crop  sown  before  the 

*^  term  of  removal,  but  reaped  after  it ;"  Bell  on  Leases^  p.  473 ;  Fullartony  ^th  March 

1 8 1  ^9  Fac.  CoU.     A  remit  was,  in  one  case,  made,  with  a  finding  to  the  contrary,  fay 

the  House  of  Lords;  but,  in  afterwards  giving  effect  to  this  finding,  "  the  Court  deli- 

«<   vered  an  unanimous  opinion,  that  an  error  had  crept  into  the  proceedings,  which 

«  *   how  ever,  could  not  now  be  remedied  in  this  Court ;"  Scott^  td  March  1 80S,  Fac.  Coll. 

Dicrr*  V.  Tack,  App.  No.  8.     Where  there  is  a  piece  of  m^oirfoto  land,  <<  quite  detached 

«    from  the  arable  farm,"  a  tenant  who,  at  the  term  of  Whitsunday,  enters  to  it  in 

that   state,  though  it  should  afterwards  have  been  ploughed  up  with  the  landlord's 

consent,  *^  is  uot  entitled  to  an  outgoing  com  crop,  but  the  same  belongs  to-  the 

**   landlord,  upon  paying  of  the  price  and  expence  of  seed  and  labour ;"  Brodie^  1th 

Feb.   1777,  Fac.  ColL  Dict.  v.  Tack,  App.  No.  3. 


Removing  in 
urban  tene- 
ments. 


380 


An  Institute  of  the  Law  of  Scotland. 


Book  1L 


Whether  the  ef- 
fect of  warning 
transmits  to  the 
heirs  of  the 
kndiord. 


coDnection  with  a  rural  tenement,  it  is  sufficient  that  the  tenant  be 
warned  to  remove  forty  days  before  the  ish  of  the  lease,  whether 
the  term  of  the  ish  be  Whitsunday  or  Martinmas,  Stair f  Nov.  2L 
1671,  Riddel^  (DrcT.  p.  13828.)  *.  And  in  the  case  of  houses  with- 
in borough,  whether  boroughs  royal  or  of  regality,  the  ceremony  of 
chalking  the  door  by  a  borough-officer  is  held  for  a  legal  warning, 
without  any  execution  at  the  parish-church,  Duricy  July  18.  1634, 
HarU  (DicT.  p.  3783^.  '^^  By  the  usage  in  Craig's  time,  the  officer 
obtained  a  warrant  for  this  purpose  from  the  magistrate ;  but  now 
he  may  use  that  form  even  without  a  verbal  warrant,  Forbesy  June 
24.  1709,  Bartoufiy  {DiCT.  p.  13832.) ;  for  as  a  precept,  signed  by 
the  proprietor^  is  sufficient  for  the  warning  of  tenants  from  rnrai 
tenements,  without  the  interposition  of  a  judge,  the  proprietor's 
verbal  order  ought  to  be  sufficient  within  borough,  without  the 
warrant  of  a  magistrate  f*  In  what  respects  inhibition  of  tithes 
resembles  a  warning  to  remove,  see  infr.  7\  10.  §  45. 

48.  Warning  is,  in  the  common  case,  a  necessary  step  previous 
to  the  action  of  removing ;  and  the  effect  of  it  is  not  lost  by  the 
death  either  of  the  landlord  or  of  the  tenant  If  the  landlord 
shall  die  before  bringing  his  action  of  removing,  his  heir  may  in- 
sist in  that  action  upon  the  warning  used  by  the  ancestor,  Dtirie, 
July  28.  1637,  E.  Hadinton,  (Dict.  p.  3173.) ;  and  if  the  tenant 
who  has  been  warned,  shall  die  before  a  removing  be  commenced 
against  him,  his  heir  may  be  sued  by  the  landlord  to  remove,  upon 
the  warning  used  against  the  deceased,  without  the  necessity  or  re^ 
newing  it,  Duricy  Jan.  27.  1630,  Hume,  (Dict.  p.  3173.)  '^\  It  has 
been  affirmed,  that  an  executor  may  sue  tenants  in  a  removing, 
upon  a  warning  used  by  the  deceased,  to  the  special  effect  of  re- 
covering the  violent  profits,  explained,  infr.  §  54.,  which,  being  a 
moveable  subject,  can  be  claimed  by  no  other  than  the  executor : 
But,^rs<,  An  action  for  removing  tenants  from  lands  is  competent 
to  such  only  as  have  a  real  interest  in  these  lands :  2^%,  It  is  ab- 
surd to  admit  a  right  in  two  different  persons  to  bring  a  remov- 
ing at  one  and  the  same  time  against  the  same  defenders ;  and  it  is 
incontestable,  that,  in  the  case  supposed,  the  landlord's  heir  hath  a 
right  to  insist  in  a  removing,  upon  tne  warning  used  by  his  ancestor ; 
From  which  it  appears,  Sdly,  That  the  violent  profits  belong  to  the 
landlord's  heir,  not  to  his  executor ;  for  if  the  landlord  transmit  to 
his  heir  the  right  of  prosecuting  the  removing,  he  must  also  transmit 
to  him  the  right  of  the  violent  profits,  which  are  truly  appurtenances 
of  that  right  of  action,  and  so  cannot  be  separated  from  it  In  every 
case  where  warning  was  necessary,  it  behoved  the  landlord,  by  our 
former  law,  to  observe  strictly  the  whole  order  prescribed  by  the 

act 

*  The  statute  does  not  apply  to  bouses  though  in  the  countryi  Fac.  Coll.  Dec,  19. 
175H,  Lundin,  Dict.  p.  \SS^5.  But  if  any  portion  of  land  be  annexed,  the  warning 
even  as  to  the  houses  must  be  in  the  precise  terms  of  the  statute.  This  may  be  infer* 
red  from  Macnaugktan^  Feb,  14.  1765,  Fac.  Coll,  Dict.  p.  13857. 

f  There  seems  just  as  little  authority  for  requiring  the  intervention  of  a  borough-of- 
ficer, provided  the  tenant  get  timeous  notice  either  verbally  or  in  writing  from  the 
landlord,  Fac.  Coll.  July  23.  17G6,  Taitf  Dict.  p.  18864;  Ibid.  July  10.  1781,  JoOie, 
Dict.  p.  1S865.  In  such  cases,  warning  forty  days  before  the  term  of  removing  is 
held  sufficient,  though  there  have  been  a  local  custom  of  giving  more  early  notice^,  ihid. 
June  20.  1795|  Jack,  Dict.  p.  13866. 


>3o  Formal  warning  is  not  necessary  in  the  case  of  grass  parks  let  from  year  to  year; 
Macharg,  9th  March  1805,  Fac.  Coll.  Dict.  v.  Removing,  App.  No.  4. 

"*  So  also,  a  tenant  dying  after  decree  of  removing,  but  before  extfact,  liisheir 
may  be  charged  on  the  decree  without  a  transference ;  E.  ofKintore,  9th  Dec.  1809, 

Fac.  Coll. 
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act  1555;  but  because  tenants  frequently  took  occasion,  from  the 
mttltitude  of  forms  prescribed  by  that  act,  to  object  nullities  in 
ijie  order  of  warning,  which  was  attended  with  numberless  incon- 
veniences, both  to  landlord  and  tenant,  an  option  is,  by  the  before- 
cited  act  of  sederunt  1756,  given  to  landlords,  either  to  follow  the 
directions  of  the  statute,  or  to  bring  their  action  of  removing  be- 
fore die  judge-ordinary,  so  as  it  may  be  called  in  court  forty  days 
before  the  Whitsunday  preceding  the  ish,  which  is  by  the  said  act 
of  sederunt  declared  (as  it  is  indeed  in  common  sense)  equiva- 
lent to  a  warning  executed  according  to  the  directions  of  the  sta- 
tute*'^\ 

49.  In  sundry  cases,  actions  of  removing  might,  even  before  the 
statute'  1555,  have  been  insisted  on  without  any  previous  warning. 
Hiis  kind  of  removing  is  competent  either  by  law  or  paction.     It 
is  competent  by  law,  jf^^,  Against  vitious  possessors  who  have 
sdzed  the  possession  by  force,  or  intruded  into  it,  after,  the  former 
possessor  had  given  it  up :  for  no  statute  can  be  construed  to  give 
countenance  or  protection  to  acts  c^  violence  or  deceit :  2dly^  A- 
gainst  precarious  possessors,  who  have  no  more  than  a  tolerance 
to  possess  during  pleasure.     Yet  even  in  this  case  the  proprietor 
will  not  be  suffered  to  eject  the  possessor  instantly,  without  giving 
him  a  competent  time  to  look  out  for  a  place  of  abode  to  himself 
and  his  family.    Sdly^  Summary  removing  is  competent  against  te- 
nants who  have  been  sued  to  give  security  for  the  rent  already  due, 
or  which  may  fall  due  during  the  lease,  and  have  given  none  ;  for 
the  landlord  is  in  danger  of  losing  his  rent  by  the  delay,  and  the 
tenant  has  himself  to  blame  for  neglecting  it,  or  putting  it  off,  Pn 
Falc  la  (Bethune's  Tenants,  Dec.  22. 1681,  Dicr.  p.  7307.).  4<%, 
Warning  is  not  necessary  against  one  who  had  sold  lands  to  the 
pursuer,  and  who  nevertheless  holds  the  possession  after  the  term 
of  the  pursuer's  entry  ;  for  such  possession  is  destitute  of  all  title. 
On  the  same  ground,  when  a  literenter  who  was  in  the  natural 
podsession,  dies,  the  fiar  may  enter  to  it  without  any  form  of  law ; 
and  if  he  be  hindered,  he  may  sue  the  possessors  of  the  liferented 
lands  to  remove  without  warning ;  for  the  right  of  liferent,  which 
18  the  only  title  of  their  possession,  being  extinguished  by  the  life- 
renter's  death,  can  no  longer  support  the  possession  ;  but  if  the 
liferenter  possessed  by  tenants  or  tacksmen,  these  tenants,  though 
they    derived  their  only  right  of  possession  from  the  liferenter, 
cannot  after  his  death  be  turned  out.  of  it  till  the  next  Whitsun- 
day,  that  according  to  the  spirit  of  the  act  1491,  C  26.,  they  may 
have  time  to  provide  themselves  in  other  farms,  Cr.  Lib.  2.  Dieg.  9. 
^  13m    Yet  upon  an  action  brought  against  them,  they  may  be  com- 
pelled to  remove  at  that  term  ;  Diirie^  Feb.  16. 1628,  Thomson^  (Dict. 
p.  82S2.).     In  the  case  of  a  liferent-tack  granted  by  the  landlord, 
no  action  of  removing  was,  prior  to  the  late  act  of  sederunt,  com- 
petent on  the  tacksman's  death  against  his  representatives,  without 
voi^  I.  5  D  a 

^  But  the  action  of  removing  must  be  specially  laid  upon  tbe  act  of  sedernnt,  Fac. 
Oalim  n/ufy  4.  1764^  Camdhersy  Diet.  p.  1SS6S. 
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action  of  removing,  apon  the  act  of  sederunt,  is  liot  competent  in  the  first 
instance  before  the  Court  of  Session;  Camerdn^  SOtk  June  1804,  Fac.  Coll,  Dict. 
p.  13S7Sm  Removing  may  proceed  on  summary  petition,  if  served  more  than  forty 
days  belbre  the  term.  It  was  argued,  that,  <*  in  the  act  of  sederunt,  reference  was  al- 
<^  vrays  m&de  to  an  action  preceeding  on  certain  induciaj  and  being  subjected  to  the 
^  formality  of  being  ca/fed^  in  Court;''  but  the  objection  was  disregarded  $  Hoy^  ^d 
mJune  IS  iO,  Fac.  Coll.    It  is  said,  however,  **  that  doubts  have  been  expressed  of  this 

9  by  an  authority  entitled  to  great  respect ;"  Bell  on  Leases,  p.  46 1 . 


Summary  re- 
moving, when 
competent  by 
law. 
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Book  II.        a  previous  warning,  agreeable  to  the  act,  1555,  Dtirte,  Feb.  13. 1680, 
^^^^^^^'^"^^       L.  Rowallan,  (Dict.  p.  13825.) ;  for  in  every  case  where  a  tack  is 

granted  by  the  proprietor,  warning  is  necessary ;  and  as  warning 
must  be  used  in  order  to  remove  a  tenant  in  a  common  lease, 
even  after  the  term  of  its  endurance  is  elapsed,  though  the  lease 
carries  no  proper  right  to  the  tenant  beyond  that  term,  it  must  be 
also  used  upon  the  death  of  a  liferent-tacksman  against  his  repre- 
sentatives, though  the  right  of  such  lease  is  truly  extinguishea  by 
the  tacksman's  death.  By  a  late  judgment,  however,  Fac  ColL  iu 
214,  {Feb.  9fi.  1760,  TmfmJt  against  Tenent,  Dict.  p.  13845.),  warn- 
ing was  found  not  to  be  necessary  for  removing  the  representatives 
of  a  liferent-tacksman,  who  had  been  bound  by  his  lease  to  pay 
the  nominal  duty  of  one  merk,  for  a  subject  which  might  have 
been  reasonably  let  at  the  yearly  rent  of  two  hundred :  but  whe- 
ther this  decision  was  grounded  on  the  elusory  duty  payable  by 
the  tacksman,  which  brought  it  out  of  the  common  case  of  a  lease, 
or  upon  what  other  medium,  does  not  appear  by  the  decision^  ^^K 
Stair  is  of  opinion,  without  exception,  B.  2.  T.  9.  $  23.  and  38., 
that  a  tacksman  of  a  colliery  may  be  sued  to  remove  summarily, 
or  without  warning  f  ^^\ 
If  competent  50.  The  action  of  removing  was  competent,  in  the  opinion  of 

by  paaion.  Craig,  Lib.  2.  Dieg.  9.  §  1 1.,  without  previous  warning,  where  the 

tenant  became  expressly  obliged  by  his  tack  to  remove,  and  deIi-« 
ver  the  void  possession  to  the  landlord,  against  a  precise  day  or 
term  without  warning ;  which  opinion  is  supported  by  a  late  deci- 
sion, Jan.  1 736,  Dichon^  (Dict.  p.  13880.).  But  the  dispensing 
with  a  solemnity  established  on  considerations  of  public  pokey,  and 
for  protecting  poor  tenants  against  the  oppression  or  severity  of 
their  landlords,  seems  to  elude  the  law,  and  counteract  the  rule,  Poc- 
ti9  privatorum  publico  juri  derogari  nequit  X  *^^«    And  indeed  the  late 

act 

*  The  decision,  according  tp  Kames^s  report,  Dict.  ibidem^  went  on  the  f^eiienJ 
point.  It  is  sapported  by  Stair^  B.  2.  Tit.  9.J.SS. ;  USack,  Observ.  p.  155. ;  and  »  now 
fixed,  Fac.  ColL  Dec.  13.  1794,  Gordon^  Dict.  p.  1SS51;  June  24.  1796,  Stewart^ 
Dict.  p.  13653.  in  these  cases  it  was  found  that  the  heirs  of  a  liferent-tacksman,  hav- 
ing  no  title  of  possession,  might  be  sammarily  removed  '^^  In  so  far,  bowerer,  aa  the 
tenant  has  laboured  and  sown  the  ground,  his  representatives  must  either  be  alicywed 
to  reap,  or  must  be  indemnified. 

t  See  Fac.  ColL  Dee.  15.  1767,  Wauchope^  Dict.  p.  13847.  See  at  to  a  tack  of 
feu-duties,  Kilk.  No.  3.  voce  Removing,  DatTdey,  Dict.  p.  18839  *K 

X  See  the  effect  of  such  a  stipulation  discussed,  Kilk.  No.  4.  voce  Removihg,  Bartletp 
DtcT.  p.  13882.    Clerk  Home^  No.  27 i*  EdmonUon^  Dict.  p.  12415  and  13884  ^^^. 

*'^  It  is  different  in  tacks  granted  ^<  during  all  the  days  of  the  life  of  the  lamd* 
lord  s^^  for  thei^e,  the  tenant  in  possession  at  the  landlord's  death  must,  in  aQ  caaea*  be 
legally  warned  to  remove;  JohnstorCs  Trustees^  2d  Jtdy  ISOS,  Fac.  CdL  DiCT. 
p.  15207;  Udmf^  \st  Dec.  1802,  ib.  dt. 

'  '♦  As  to  grass  parks ;  Vid.  supr.  not  '^®. 

'3^  Kilkerran  observes  on  this  sulject,  that  <<  it  was  agreed,  that  though  a  Imaal 
«  warning  was  not  requisite,  yet  still  some  notice  or  intimation  to  the  teoant  was 
<'  necessary,  in  time  for  the  tenant's  providing  himself;  which,  in  common  caic%  |ir»> 
<<  bably  might  be  thought  to  be  forty  days  before  the  term ; — though  that  waa  not  spoke 
«  to ;"  Bartiety supr.  not.  %  A* P-  To  the  same  effect,  it  is  reported  recently  tobave 
been  found,  that  <^  where  a  tenant  binds  himself  to  remove,  without  warning,  an  aetMm 
<*  at  common  law,  on  this  obligation,  is  competent,  provided  it  be executedand called 
<<  against  the  tenant  forty  days  prior  to  Whiuunday;"  Stevensons,  2Sd  Jimg  IttI, 
fS.  and  B.J. 

An  agreement  to  remove  without  warning  may  be  proved  by  the  oath  of  the  taaail; 
Edmonston^  supr.  not.X  h.p.  So  also  it  may  be  proved  by  the  landlord's  oatb^  '^ihaK  be 
<<  had  verbally  agreed  the  tenant  should  have  leave  to  remove  without  renuMiailBa  ^ 
Carlisle^  2Mh  Jan.  1734,  ib.  cit.  Where  an  actual  agreement  is  notadmittedi  tlliCipyit 
will  not  infer  it  from  a  few  equivocal  circumstances  in  the  conduct  of  ehhce  paito  ; 
Gordon^  i^th  Jan.  1803,  Fac.  ColL  Dict.  p.  13854.  But  it  will  beothtiiiian  ||f  a 
substantial  rei  intervcntus  has  taken  placej  "  such,  for  example,  as  ceding  patt  if  the 
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act  of  sederunt,  1756,  seems  to  have  considered  the  matter  in  this        Titlb  VI. 

light }  for  though  that  act  declares  it  lawful  for  the  landlord,  where      ^^-^^v""^*^ 

the  tenant  has  expressly  bound  himself  to  remove  without  warning, 

to  charge  him  with  horning  on  his  obligation  ;  yet  it  is  only  in  the 

precise  case,  that  he  actually  charges  the  tenant  forty  days  before 

the  Whitsunday,  and  produces  the  tack,  and  horning  duly  executed 

in  court,  that  the  juag^-ordinarv  is  authorised  to  eject  him  in  six 

days  after  the  ish.     If  the  landlord  shall  suffer  a  tenant  who  is 

bound  by  a  clause  of  this  kind,  to  possess  longer  than  the  term  ex- 

iiressed  in  his  tack,  the  paction  to  remove  without  warning  is  no 
onger  of  force ;  and  consequently  the  tenant  possesses  from  that 
time  by  tacit  relocation  *.  In  all  removings  which  require  no  previ- 
ous warning,  the  court  of  session  had  the  sole  cognisance,  because 
such  removmgs  are  extraordinary  reonedies,  Pr.  Falc.  13.  (Bethune^n 
Tenants^  Dicx.  p.  7307.) ;  whereas  the  judge-ordinary  was  always 
competent  in  those  common  removings  which  were  brought  m 
consequence  of  the  statute  1555  '^^ 

51.  A  landlord's  title  to  prosecute  a  removing,  be  it  good  or  bad.     Title  to  prose- 
cannot  be  questioned  by  a  tenant  who  derives  his  possession  from    <»te« removing, 
him,  if  he  has  not  been  formally  decreed  by  the  sentence  of  a  com- 

5etent  judge  to  acknowledge  another  landlord,  SU  IB.  2.  T.  9.  §  41. 
*hus,  a  proprietor,  though  he  hath  a  bare  personal  right  to  the 
lands  by  a  grant  not  perfected  by  seisin,  may  sue  tenants  to  remove, 
whose  tacks  have  flowed  immediately  from  himself ;  for  however 
defective  his  title  may  be,  it  is  the  only  foundation  of  theirs.  But  / 
if  a  proprietor  is  to  insist  against  tenants  or  possessors  who  derive  ^ 
their  right  from  others,  seism  is,  by  our  customs,  a  necessary  title 
in  removing :  and  in  that  case  he  must  make  those  others  parties  to 
the  removing,  if  they  have  been  in  the  possession  ;  but  if  not,  the 
pursuer  need  not  regard  them.  Seisin  is  not  necessary  where  the 
pursuer's  right  is  founded  on  the  terce  or  courtesy ;  these  being  le- 
gal rights,  which  are  perfected  without  seisin.  A  seisin  is  of  itself  a 
sufficient  title  for  removing  possessors  who  cannot  show  a  better;' 
but  if  the  defenders  have  a  real  right  in  the  lands,  the  seisin  is; 
not  held  as  sufficient,  without  producing  the  relative  charter.  The( 
pursuer  must  be  infeft,  not  only  before  the  action  of  removing  be 
commenced,  but  also  from  the  date  of  the  precept  of  warning :  For 
if  the  landlord's  right  in  the  lands  be  not  completed  by  seisin  at 
the  time  he  issues  his  orders  for  warning  the  tenant,  the  precept  it- 
self is  null,  as  proceeding  a  non  habente  pote$iatem ;  and  conse- 
quently  the  removing,  which  is  grounded  on  it  f  '^^.  This  how- 
ever 

*  The  doctrine  here  laid  down  does  not  seem  to  be  supported  by  the  act  of  sederunt, 
which  authorises  a  charge  of  horning  against  the  tenant  forty  days  "  preceding  the 
"  term  of  Whitsunday  in  the  year  in  whicli  his  tack  is  to  determine,  or  forty  days  pre- 
*'  ceding  any  other  term  of  Whitsunday  thereafter.'' 

f  See  Ferguson  against  Morisan^  June  24.  1802,  Dict.  p.  1380$. 

•(  possession  to  the  landlord,  or  receiving  payment  of  a  certain  sum  as  a  consideration 
<*  for  removing  without  warning,  or  receivmg  another  farm  on  that  condition,  or 
<<  being  allowed  to  depart  from  a  prescribed  course  of  cropping;*'  Bell  on  Leases, 
p.  488,  and  cases  ift.  cit. 

*3'  In  the  case  ot  Slevenson^  supr,  not,  "^,  the  action  was  raised  in  the  Sherifif-court. 

'  ^7  Infeftment  prior  to  the  period  of  forty  days  before  the  term,  and  prior  to  the  call- 
iog  of  the  summons  of  removing  in  Court,  sustained,  though  posterior  to  the  date  and 
execution  of  the  summons,  as  a  sufficient  title  in  an  action  of  removing ;  Campbell^  2d 
March  1808,  Fac.  CM.  Dict.  v.  Removing,  App.  No.  5.  In  a  later  case^  it  was 
observed,  that  by  the  A.  S.  1756,  the  calling  in  Court,  not  the  execution  of  the  sum- 
mons, was  declared  to  come  in  place  of  the  warning ;  Johnston^  5d  March  1810,  Foe. 
CoU. 
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Book  IL 


If  seisin  is  a  ne- 
cessary title. 


If  a  joint  undi- 
▼ided  interest  in 
lands  gives  a  ti- 
tle. 


ever  admits  of  an  exception  in  the  case  of  an  apparent  beir ;  for 
though  he  be  not  served  heir  at  the  date  of  the  precept,  yet  if  he 
be  served,  and  infeft  on  his  service,  before  commencing  die  remov- 
ing, the  bare  right  of  apparency,  which  law  accounts  a  sufficient  title 
for  possessing  the  ancestor's  estate,  serves  to  support  the  warning 
on  which  the  removing  is  grounded,  Durie^  July  28.  1637,  E.  Ha- 
dinton,  (Dict.  p.  3173.)  *  *^\  It  would  seem  that  a  seisin  upon  a 
precept  a£  dare  constat  is  not  a  good  title  in  a  removing,  anlesa 
either  the  predecessor  of  the  heir  in  whose  favour  the  precept  it 
granted,  or  the  superior  himself,  had  been  in  possession  ;  becanse 
41  pursuer  who  enters  to  the  lands  upon  soch  precept,  brings  no 
other  evidence  of  his  being  heir,  than  the  superior's  affirmation  m 
the  precept,  St.  B.  2.  T.  9.  §  41.  vers.  Though  iitfefhnent  f. 

52.  The  common  opinion,  that  seisin  is  a  necessary  title  in  all  ie> 
movings  where  tacks  have  not  flowed  from  the  pursuer,  is  not  dear 
of  difficulties.  It  is  doubtless  true,  that  those  who  have  bardy  per* 
send  rights  to  land,  cannot,  by  the  genius  of  the  Scottish  law,  hold 
^:ourts,  not  even  for  the  payment  of  rent ;  because  the  holding  of 
courts  is  an  act  of  jurisdiction,  which,  being  incident  to  a  feudal 
tenure,  cannot  be  exercised  without  seisin.  But  thou^ .  for  tiut 
reason  a  proprietor  not  infeft  cannot  insist  in  a  removing  before  faia 
own  court,  he  seems  entitled  by  common  law,  in  consequence  of 
his  property,  to  bring  a  removing  against  tenants  before  the  shesifl^ 
whether  their  leases  have  flowed  from  himself,  or  from  others,  in 
every  case  where  they  cannot  shew  a  better  right  than  his :  For  as  s 
disposition  to  lands  carries  an  express  right  to  mails  and  duties,  or  to 
the  rents,  the  right  of  removing  tenants  appears  to  be  a  necessaiy 
consequence  resulting  from  thence. 

u53.  A  proprietor  who  has  no  more  than  a  joint  interest  with 
another  in  a  land^state  pro  indiviso^  cannot  by  himself  remove 
tenants  from  his  part  of  the  land,  without  the  concurrence  of  the 
joint  proprietor,  as  long  as  the  land  is  undivided  '^"^ ;  because  evay 
inch  of  the  ground  belongs  to  both  proprietors  pro  indiviso  in  inde* 
terminate  proportions ;  and  consequently  it  is  impossible  for  the 
tenant  to  remove  from  the  share  of  the  lands  belonging  to  the  pur- 
suer, in  the  removing,  without  also  removing  from  that  whioi  is 
vested  in  the  other  proprietor ;  to  which  the  law  cannot  compel 
him,  unless  that  other  concur  in  the  suit.     This  is  the  case  of  oo* 

heiresses, 

^  But  without  such  infeftment  the  action  cannot  legally  proceed,  Fac.  Coll.  Dec.  IS. 
1767,  Paton,  Dict.  p.  1S806. 

f  Craig  mentions  those  cases  in  which  action  of  removing  is  competent  to  a  iaeh^ 
man :  <<  Si  modo  aut  sit  vitalis  assedatio^  ant  conditionem  expretsam  ooDlineat»  nt 
^*  colono  tenentes  removere  liceaty  aut  saltern  assedatarius  sive  colonus  in  posseanoiie 
<<  fructuum  percipiendorum  fuerit."  Lib.  2.  Dieg*  9.  §  22*  SiaiVf  in  the  passage  cit- 
ed by  Mr  Erskine,  lays  down  nearly  the  same  doctrine ;  and  Dwrie  rqiorts  s  timr^ 
March  12.  1629|  X.  GallowskeilSf  Dicr.  p.  15251.,  where  removing  was  siutaiiwd  aft 
the  instance  of  a  tacksman  who  bad  no  power  to  input  and  output  tenants,  though  it 
is  not  stated  whether  the  tacksman  was  in  possession  '^^.  In  a  later  case  the  Qntt 
found,  ^  That  the  tack  not  being  for  more  than  nineteen  years,  and  the  tacksman 
<<  in  possession,  he  had  no  title  to  pursue  a  removing"  Feb.  19.  17^7,  GentUg 
No.  6.  voce  AsMOViNO ;  Falc,  vol.  1.  No.  169,  Dict.  p.  1S8M. 


'^^  Found,  that  an  heir  has  a  sufficient  title  to  insist  in  a  removing,  provided  be  be 
jnfeft  beforeUhe  calling  of  the  case,  although  he  had  not  been  infeft  before  die  €SMC1i« 
Hon  of  the  summons;  Johnston^  Sd  March  1810,  Fac.  Coll. 

'  '^  It  is  implied  in  Duri^s  report,  and  expressly  stated  in  one  by  Spotliwood»  Hvss. 
.p.  1 5252 f  that  the  tack  was  not  **  clothed  with  possession ;"  bat  k  does  not  appea^r  ."visi 
was  the  extent  of  its  duration.  If  it  was  for  more  than  nineteen  year%  tbe  deciaioaia 
'quite  reconcileable  with  that  in  the  case  of  Gentle. 

'^  So  found,  Bruce^  16/A  Nov.  1S08,  Fac.  Coll. 
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heiresses,  of  joint  purchasers,  and  of  a  widow  entitled  to  a  terce> 
till  there  be  an  actual  division  of  the  lands. 

54.  The  tenant,  before  he  be  admitted  to  plead  any  defence  a- 
gainst  the  removing  which  cannot  be  instantly  verified,  must  give  se- 
curity to  pay  the  violent  profits  to  the  pursuer  in  case  his  defences 
should  be  repelled,  1555,  C.  S9.    Violent  profits  are  so  called,  because 
they  become  due  on  the  tenant's  forcible  or  unwarrantable  detaining 
the  possession  afi;er  he  ought  to  have  removed ;  for  whatever  is  done 
without  proper  warrant  or  authority,  is,  by  the  law,  accounted  vio« 
lence;  Ju.  13.  Qiiod.  met.  caus.     In  tenements  of  houses  within  bo- 
rough, they  are  estimated  to  the  double  of  the  rent  or  tack-duty ;  in 
landq,  it  is  the  full  profits  the  pursuer  could  have  made  either  by 
possessing  them  himself  or  letting  them  to  others :    So  that,  in  ei- 
ther case,  the  violent  profits  are  made  higher  than  the  rent  payable 
before  the  warning,  the  more  efiectually  to  discourage  the  holding 
of  possession  where  the  right  to  possess  hath  ceased  *.     But  if  the 
tenant  has  had  a  probabilis  causa  litigandh  the  decree  will  be  re- 
stricted to  the  yearly  tack-duty  payable  by  the  tack.     It  is  a  usual 
defence  against  a  removing,  That  the  defender  has  given  obedi- 
ence to  the  warning  by  removing  voluntarily.     But  this  is  not  suf- 
ficient by  itself,  if  he  hath  not  also  given  timely  notice  of  it  to  the 
landlord,  that  he  may  either  enter  into  the  possession  of  it  him- 
self, or  give  it  to  another ;   for  if,  by  neglecting  this,  a  stranger 
hath  been  sufiered  to  intrude,  the  tenant  will  be  liable  in  damages  ; 
Forbes,  July  21. 1713,  Budge,  (Dict.  p.  18890.).     It  is  no  good  de- 
fence against  passing  judgment  in  this  action,  That  no  judgment 
ought  to  be  pronounced  against  the  tenant  till  the  term  at  which 
he  is  bound  by  the  lease  to  remove ;  Stair,  Nov.  21.  1611,  Riddel^ 
(Dict.  p.  13828.) ;  for  if  that  plea  were  good,  there  could  be  no 
ready  execution,  when  that  term  came  on,  against  tenants  who  shew 
a  backwardness  to  remove ;  and  thus  the  new  tenant  might  be  dis- 
appointed :    But  the  execution  of  the  sentence  must,  in  this  case, 
be  suspended  till  afi;er  the  term.     If  the  action  of  removing  shall 
be  passed  firom,  or  if  the  landlord  shall,  at  any  time  after  using 
warning,  accept  of  rent  or  services  from  the  tenant  for  years  or 
terms  posterior  to  that  at  which  he  was  warned  to  remove,  he  the 
landlord  is  presumed  to  have  changed  his  mind,  and  tacit  reloca- 
tion takes  place :  for  his  acceptance  of  such  rent  implies  his  con- 
senty  that  the  tenant  shall  continue  tenant  for  that  year,  or  term, 
in  consideration  of  which  he  has  received  part  of  the  rent  or  servi- 
ces '^' :  But  the  landlord's  accepting  of  services  which  the  tenant  is 
not  obliged  to  perform  by  the  tack,  infers  no  prorogation  of  it,  and 
so  can  afford  no  defence  against  removing ;  for  in  these,  the  tenant 
cannot  be  considered  as  fulfilling  an  obligation  under  which  his 
tack  laid  him  to  his  landlord,  but  as  making  a  present  to  one  whom 
he  was  willing  to  oblige. 

S5.  It  is  declared  by  the  aforesaid  act  of  sederunt  1756,  §  3.,  that 

in  all  leases  where  the  ten^t  had  subset  the  lands  in  whole  or  in 

vol..  I.  5  £  part, 

*  Violent  profits  have  been  found  to  comprehend  damage  done  to  the  subject  of  the 
tack  ;   jPoc.  ColL  Nov.  21.  1783^  Morton  and  Company^  Dict.  p.  1S893. 

<«*  Bat  the  implication  goes  no  farther  than  tacit  relocation  for  such  year  or  tei:m. 
AVhere  decree  of  removing,  therefbre,  has  once  been  obtained, — whether  on  the  ground 
of  forfeiture  of  the  Icase9--or  of  its  being  no  longer  obligatory  on  any  ground  whatever,— 
the  tenant's  title  of  possession,  as  under  such  lease,  is  extinguished :  and  the  landlord  by 
receiving  rent,  and  allowing  the  tenant  to  remain  for  another  term,  does  not  revive  the 
leasey  or  to  any  extent  derelinquish  the  effect  of  his  decree,  as  establishing  the  defective 
chiiracter  of  the  tenant's  right;  Qnerson^  llth  Nov.  1812,  Fac.  ColL 
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part,  or  where  the  leases  have  been  'assigned,  and  the  assignation 
not  intimated  to  the  landlord,  warning  used  against  the  principal 
or  original  tacksman,  and  action  of  removing  brought,  and  decree 
recovered  thereupon,  shall  be  effectual  also  against  the  assignees 
and  subtenants,  though  neither  warned  nor  made  parties  to  the  re- 
moving. By  the  same  act,  §  6.  and  7.,  no  bill  of  advocation,  or  of 
suspension,  in  a  removing,  can  be  passed  but  by  three  Lords  in  va- 
cation-time, or  by  the  whole  Lords  in  time  of  session  :  And  all  re- 
movings,  whether  brought  before  the  session  originally,  or  by  ad- 
vocation or  suspension,  are  entitled  to  a  summary  discussion  with- 
out abiding  the  course  of  the  roll. 

56.  The  landlord  has,  in  security  of  his  tack-duty,  not  barely  the 
tenant's  personal  obligation  expressed  in  the  lease,  but  a  real  right 
in  the  fruits  of  the  ground,  and  in  the  cattle  brought  upon  it  by  the 
tenant.  A  subject  may  be  given  to  a  creditor  in  security,  either 
when  it  is  put  under  his  power ;  and  this  sort  was  called  by  the 
Komans  pignus^  and  by  us  a  pledge;  or  the  debtor  may,  notwith- 
standing the  security,  be  allowed  to  retain  the  possession  of  the 
subject;  and  then  the  right  is  called  an  hypothec'^.  Hvpothecs 
are  either  express,  constituted  by  the  explicit  convention  of  parties; 
or  tacit,  otherwise  styled  legal,  which,  without  any  positive  cove- 
nant, are  established  by  the  law  itself  from  presumed  consent  Of 
this  last  kind  is  the  landlord's  hypothec  for  his  rent     It  is  not  only 

I  competent  to  the  landlord  himself,  but  to  any  to  whom  he  may  as- 
sign the  rents  ;  for  the  assignation  of  rents  is,  in  the  judgment  of 

/  law,  a  conveyance  of  every  legal  right,  by  which  the  payment  of 
those  rents  is  secured ;  Forbes j  July  23.  1707,  Wedderbumy  (Dict. 
p.  10399.).  But  an  adjudger  hath  no  title  to  it,  unless  he  beinfeft, 
and  hath  used  diligence  to  attain  possession  upon  his  adjudication ; 
Stair,  July  29.  1675,  E.  Panmure,  (Dict.  p.  14088.). 

57.  All  fruits,  while  growing,  belong  truly  to  the  proprietor  of 
the  ground,  in  consequence  of  his  right  of  property  ;  and  though 
they  become  the  tenant's  by  his  reaping,  or  otherwise  separating 
them  from  the  ground,  with  the  landlord's  consent ;  yet  by  the 
Roman  law  they  continued,  even  after  being  reaped,  to  be  diarg- 
ed  with  the  payment  of  the  yearly  tack-duty,  and  so  became  the 
subject  of  the  landlord's  hypothec ;  because  his  consent  to  the 
reaping  implied  a  condition,  that  the  stipulated  rent  should  be  paid 
out  of  those  fruits  to  himself,  L.  7.  pr.  In  quib.  caw.  pign. ;  L.  61. 
§  8.  Defurt.  By  that  law,  the  landlord  had  no  hypothec  on  the 
cattle  pasturing  on  the  ground,  without  express  covenant,  L.  4.  pr. 
In  quih.  cans.  pign. ;  because  these  never  belonged  to  the  proprie- 
tor. Nevertheless,  not  only  the  fruits,  but  the  cattle  brought  on 
the  ground,  are,  by  the  law  of  Scotland,  subjected  to  this  hypothec, 
partly  for  the  landlord's  greater  security,  and  partly  because,  in 
grass-grounds  where  little  or  no  corn  is  sown,  the  subject  of  the 
hypotnec  would  be  frequently  reduced  to  a  trifle  if  there  were  none 
upon  the  cattle  f.  These  two,  as  they  have  different  properties 
and  effects,  shall  be  handled  separately. 

58.  In 

*  See  the  origin  of  the  landlord's  right  of  hypothec  ingeniously  traced  by  Lord 
Kames,  Ebicidationsi  art.  10. 

t  See  Kilk.  No.  6.  voce  Hypothec,  Alison,  July  1748,  Dict.  p.  6846.;  wbere  the 
question  is  suted,  but  not  decided,  Whether,  in  a  lease  of  lands,  the  laoAvd  bss 
also  a  hypothec  to  a  certain  amount  on  the  tenant's  household  furniture  '^  ? 


'^'  In  the  above  case^  <<  the  Lords  rather  hesitated  than  gave  any  positive  tamnian; 
**  they,  however,  seemed  to  think,  that  though  the  hypothec  might  not  cMwo  to  the 
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^8.  In  virtue  of  the  hypothec  upon  the  corns^  and  other  fruits, 
the  landlord  can,  either,  JinU  retain  them  on  the  ground,  against 
all  who  shall  attempt  to  carry  them  off,  whether  purchasers,  or  even 
creditors  upon  legal  diligence  ready  to  be  executed  by  poinding  r 
or,  2dly^  he  can  recover  them  from  those  who  have  intermeddled 
with  them  '"*'.  The  first  right,  viz.  of  retention,  is  confined  to  the'' 
fruits  which  remain  in  tlie  tenant's  possession,  tliat  are  by  law  im- 

{>ignorated  for  that  year's  rent  only  that  is  current,  when  the  land- 
ord  exercises  his  right  ♦.     All  these  fruits,  whether  yet  growing?' 
or  in  the  tenant's  granaries,  are,  by  the  present  practice,  without 
distinction  of  crops  of  which  they  are  the  growth,  understood  to 
fall  under  the  landlord's  hypothec,  as  a  security  for  that  year's 
rent,  in  so  far  as  relates  to  this  right  of  retention.     Thus  a  land-: 
lord  may  stop  a  creditor  who  offers  to  poind  his  tenant's  corns,  1 
from  carrying  off  even  such  of  them  as  are  the  growth  of  a  year,! 
the  rent  of  which  has  been  already  paid,  unless  he  shall  leave  a 
quantity  sufficient  for  the  payment  of  the  rent  of  that  year  in  which ; 
the  creditor  useth  his  diligence  '^^ 

59.  The  right  to  retain  is  much  stronger  before  the  term  of  pay- 
ment of  the  tenant's  rent  than  afl:er  it  '^^  If  a  creditor  of  a  te- 
nant shall  attempt  to  poind  any  part  of  the  fruits  for  the  payment 
of  his  debt  currente  termino,  the  landlord  can  stop  the  poinding, 
though  the  creditor  should  leave  as  much  on  the  ground,  whether 
cattle  or  even  corns,  as  would  be  sufficient  for  the  year's  rent  j  be- 
cause, before  the  term  of  payment,  the  landlord  can  barely  retain 
the  subject  of  the  hypothec,  but  cannot  put  forth  his  hand  to  make 
it  his  own  ;  and  the* cattle  lefl  on  the  ground  may  die,  the  fruits 
may  be  rotted  with  rains,  or  both  may  be  clandestinely  carried  off 
before  that  term  f.      His  right  of  retention   thereof  continues 

till 

*  From  this,  and  another  passage  near  the  end  of  §  60.,  it  seems  to  have  been  the 
author's  opinion,  that  die  right  of  retention  of  fruits  is  less  extensive  than  the  right  of 
recovery  J  if  the  year  be  passed  in  which  the  fruita  wore  produced.  But  it  is  doubted, 
if  there  be  any  good  ground  for  this  distinction.  The  author  himself,  in  his  Principles 
of  Lan»y  B.  2.  Tit.  6.  ^  26.,  lays  it  down  in  general  terms,  <<  That  the  com  and  other 
**  fruits  are  hypothecated  for  the  rent  of  tiiat  year  *mhereof  they  are  the  crop  ^  and 
they  ought  to  be  more  easily  retained  than  recovered.  Sec  also  Mack.  B.  2.  Tit.  6. 
$  12. ;  Stair^  B.  1.  Tit.  IS.  §  15.;  Bankt.  B.  1.  Tit.  17.  $  8. :  Kilk.  No.  I.  voce  Hy- 
pothec, Crawford^  Jan.  21.  1737,  Dicr.  p.  10531. ;  Elucid.  art.  10. ;  Infr.  not.  ■'♦*• 

f  This  doctrine  is  supported  by  a  decision,  June  30.  1736,  Pringlcj  Dicr.  p.  6216. 
See  also  Crawfbrdy  Jan.  21.  1737,  Dict.  p.  10531.  and  6193. 

«  household  furniture,  the  master  bad  a  right  of  retention  thereof." — *<  Meantime  the 
<<  Court  wsis  clear,  that,  as  in  this  case  the  tenant  was  a  gentleman,  and  whose  house- 
*<  hold  furniture  exceeded  that  of  an  ordinary  tenant,  in  no  event,  be  it  hypothec,  be 
«<  it  right  of  retention,  could  it  go  farther,  than  to  the  extent  of  such  furniture  as 
<<  might  be  suitable  to  an  ordinary  tenant  *,"  Kilk.  ut  supr. 

•<  "Ais  point  is  left  unsettled ;''  2.  BelTs  Comm.  p.  33.,  and  see  Bell  on  Leajses,  p.  292,  et 
segq-s  Elchiesy  v.  Hypothec,  No.  1 3.,  being  the  same  case  which  is  reported  bjKilkerran. 
As  to  the  landlord's  hypothec  on  the  furniture  of  urban  tenements^  vid.  infr.  §  ult.  h.  t. 

*^^  The  claim  of  a  farm-servant  for  his  current  wages,,  is  preferable  to  the  land- 
lord's hypothec  ;  M^Glashan^  29th  June  1819,  Fac.  Coll. 

'  *^  This  doctrine  is  incorrect.  Hypothec  is  not  competent  for  the  current  rent, 
over  the  produce  of  another  je2LT.  **  The  produce  of  the  farm  is  hypothecated  for 
^(  the  rent  of  the  year  whereof  it  is  the  crop,  and^br  none  else ;  the  right  remaining 
«<  to  the  landlord  as  long  as  the  crop  is  extant ;"  2.  BelVs  Comm.  p.  37. ;  Durie^ 
Kerse  and  Had.  25th  July  1623  and  3d  Feb.  1624  {  Hay,  Dict.  p.  6188 ;  Kilk.  and 
Clerk  Home^  2\st  Jan.  1737;  Cranrford^  Dict.  p.  6193.  and  10531,  and  EkhieSy  v. 
Hypothec,  No.  6. ;  Bell  on  Leases^  p.  277,  et  seqq. ;  supr^  not.  ^  h*p. 

'^'  The  distinction  may  be  shortly  stated  thus: — ^<  If  the  rent  be  due,  the  landlord 
«<  may  insist  on  detaining  on  the  ground  the  fiill  valu^  of  that  rent :— If  not  yet  pay- 
«  able,  he  may  insist  that  the  whole  crop  and  stock  shall  remain  subject  to  his 
<«  claim ;"  2.  BelVs  Comm.  p.  37. 
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1  till  the  creditor  shall  either  make  payment  to  him  of  the  current 
year's  rent,  which  necessarily  extinguishes  the  hypothec ;  or  shall 
offer  him  sufficient  personal  security  for  itf  which  the  law,  from  a 
consideration  of  equity » obliges  the  landlord  to  accept.  Clerk  Htme. 
49,  (Crawford,  Jan.  21.  1737,  Dict.  p.  6193  and  10531.)  ♦.  But 
if  the  rent  foe  payable  iii  kind,  ex.  gr.  in  wheat,  barley,  &c  the 
landlord  may  stop  the  poinding,  though  a  general  offer  should  be 
made  by  the  creditor  of  security  for  the  rent ;  because  he  iiaUi  a 
right  by  his  lease  to  demand  the  ipsa  corpora :  And  if  he  has  al- 
ready sold  his  farms,  he  may  be  made  subject  to  the  damage  sus- 
tained by  the  purchaser  by  Lis  not  delivering  the  full  quantity  of 
grain  sold.  The  creditor,  therefore,  in  that  case,  cannot  lawfully 
proceed  to  poind,  unless  he  shall  give  to  the  landlord  security  to 
deliver,  in  kind,  the  quantities  of  grain  specified  in  the  lease  grant- 
ed to  the  tenant,  against  the  day  or  term  therein  stipulated ;  Fak. 
i.  252.  f  ^a//,  June  2.  1748,  Dict.  p.  6228.).  After  the  term  of 
payment  of  the  rent  is  come,  the  landlord  has  not  only  a  ri^t  of 
retention,  but  he  may,  like  any  other  creditor,  appropriate  to  him- 
self, by  his  diligence,  as  much  of  the  subject  of^  the  hypothec  as 
amounts  to  the  rent :  From  that  period,  therefore,  t.  e.  atler  Can- 
dlemas, when  the  rent  is  payable  in  grain,  the  creditor,  if  he  4eave8 
on  the  ground  a  quantity  of  corns  sufficient  for  that  purpose  f,  may 
proceed  to  poind  the  residue,  and  the  tenant's  other  goods. 

60.  The  landlord  hath,  in  virtue  of  his  hypothec  on  the  fruitsi 
not  only  a  right  of  retention,  but  of  recovery :  For  though  they 
should  be  carried  off  from  the  ground,  whether  by  a  purchaser  or 
a  creditor,  he  may  bring  them  back  to  the  tenant's  granaries,  there 
to  remain  for  his  own  security,  if  the  term  of  payment  of  the  rent 
be  not  come ;  and  if  that  term  be  passed,  he  may  appropriate  them 
to  himself;  Durik,  July  25.' 1623,  and  Feb.  3.  1624,  Haif,  (Dict. 
p.  6188,  6189.).  Though  it  seems  inconsistent  with  equity  to  sus- 
tain this  right  of  recovering  the  fruits  in  a  corn-farm  where  the 
tenant  pays  nothing  but  money-rent,  since  the  chief  fund  for  the 
payment  of  such  rent  must  arise  from  the  sale  of  his  corns ;  yet,  de 
praxij  the  landlord  is  entitled,  even  in  that  case,  to  an  action  against 
the  purchaser,  for  recovering  either  the  corns  sold  or  their  price : 
And  an  old  decision  carried  the  point  still  farther,  against  purchasers 
in  a  public  market,  Durie,  March  29.  1639,  -Hoy,  (Dict.  p.  6219.). 
But  that  judgment  is  justJy  censured,  by  writers,  seeing  the  very 
subsistence  of  fairs  and  markets  depends  on  the  security  of  pur- 
chasers, who  cannot  possibly  know  the  condition  of  every  man  they 
may  happen  to  deal  with  tnere.  If  the  landlord  use  this  right  of 
recovery  de  recently  he  may  bring  back  the  corns  via  fadi^  vrithout 
the  authority  of  a  judge  \  because,  in  such  case,  the  law  considers 
them  as  still  in  the  tenant's  possession.  Stair ,  Dec  11.  1672,  CritAr 
ton,  (Dict.  p.  6203.),  unless  where  the  tenant's  creditor  has  made 
them  his  own  by  complete  lawful  diligence,  Falc  i.  June  24. 1745, 
Cvrrie^  (Dict.  p.  6206.).  But  after  the  corns  have  been  carried  to 
and  settled  on  the  grounds  of  the  purchaser  or  creditor,  by  which 
he  acquires  the  lawnil  possession,  the  landlord  cannot  silnjta  dicere, 
by  forcibly  recovering  them  out  of  his  hands ;  but  must  make  good 
his  right  upon  the  hypothec,  by  an  action  against  the  possessor  b^ 
fore  Ae  juage-ordinary,  Stair ^  Feb.  9. 1676,  -ParA:,  (Dict.  p,  6803.). 

This 

*  In  tach  <^Me,  the  creditor  may  make  his  offer,  on  condition  of  the  londlofid  as* 
signing  his  rent  and  hypothec.  Ibid. 

f  Or  offer  to  pay  the  rent. 
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This  right  for  the  recovery  of  the  corns  is  not  restricted,  as  that  of 
retention  is,  ta  a  security  for  any  one  year's  rent  * ;  but  the  several 
years*  corns  stand  bypodiecated  for  the  rent  of  that  year  of  whidi 
they  are  respectively  the  crops,  though  the  landlord  should  not 
have  attempted  their  recovery  by  an  action  for  many  years  toge- 
ther, Durie^  July  25.  1623,  flby,  (Dict.  p*  6188.)  f ;  see  also  Sbe 
style  of  a  summons  on  the  hypothec,  St.  A  4.  T.  25.  §  5.  |.  It  is 
a  good  defence  against  this  action^  that  the  defender,  when  he 
poinded  or  intermeddled  with  the  corns  of  a  particular  crop,  be- 
longing to  the  tenant  his  debtor,  left  upon  the  ground  at  the  term 
of  Candlemas  as  many  fruits  as  might  fully  satisfy  the  landlord  for 
the  rent  of  that  year  of  which  these  corns  were  the  cropj  Duricy 
Feb.  3.  1624,  Hay,  (Dict.  p.  6189.)  '*^ 

61.  The  landlord  has  an  hjrpothec,  not  only  on  the  fruits,  but  on 
the  cattle.     As  this  kind  does  not,  like  the  Roman  hypothec  on  the 
corns,  arise  ex  naiuruy  but  is  an  arbitrary  constitution  introduced  by 
custom,  our  lawyers  are  agreed,  that  it  is  not  so  strong  as  that  on 
the  fruits,  St.  B.  I.  T.  IS.  §  15.  ^c.     The  diief  difference  between 
the  two  seems  to  lie  in  this,  that  the  hjrpothec  on  the  cattle  is  not, 
like  that  on  the  corns,  special  so  as  to  affect  every  cow,  or  sheep, 
or  lamb  ;  but  is  general,  upon  the  whole  flock  or  nerd ;  and  is,  by 
its  nature,  subject  to  the  administration  of  the  tenant ;  who,  upon 
the  one  hand,  may  enlarge  the  subject  of  the  hypothec,  by  purchas- 
ing a  new  parcel  of  cows  or  sheep,  and,  on  the  other,  has  a  discre-^ 
tionary  power  of  diminishing  it,  by  selling  part  of  his  stock  ;  and 
if  the  landlord  suspects  the  tenant  s  management,  he  may,  by  se- 
questration or  poinding,  make  his  right,  which  before  was  general 
on   the  whole  stock,  special  upon   every  individual  |.      Hence, 
though  the  landlord  hatn  the  same  right  of  retention,  in  virtue  of 
his  hypothec,  on  the  cattle  as  on  the  fruits ;  for  that  is  a  right 
common  toaU  hypothecs,  June  SO.  nS6j  Pringle,  (Dict.  p.  6216.) ; 
yet  where  any  number  of  the  tenant's  cattle  is  carried  off  in  con- 
sequence of  a  purchase,  the  landlord  has  no  right  of  recovery,  the 
property  of  the  goods  purchased  being  by  the  sale  lawfully  trans- 
ferred 

*  See  Note  on  §  58.,  as  to  the  right  of  retention. 

f  This  decision  relates  to  the  case  of  a  donatar  of  the  tenant's  escheat)  intermeddling 
with  the  crop.  It  may  be  doubted  whether  the  same  rule  would  apply  to  a  purchaser, 
unless  where  the  right  is  used  de  recenti. 

X  The  diligence  of  sequestration,  by  warrant  of  the  judge-ordinary,  is  the  legal  reme* 
dy  on  every  kind  of  hypothec.  On  the  landlord's  application,  a  warrant  is  granted  for 
service  on  the  tenant,  and  in  the  mean  time  for  sequestration,  which  is  executed  by  an 
inventory  of  the  tenant's  crop  or  stocking,  made  under  authority  of  the  judge,  to  whom 
k  18  immediately  reported. .  If  the  tenant  fail  to  make  answer  to  the  petition  with- 
in  the  time  limited  by  the  first  deliverance,  warrant  of  sale  will  be  awarded,  before  the 
term  of  payment,  on  special  cause  shown  to  have  arisen  from  the  tenant's  insolvency, 
or  otherwise.  See  Fac.  ColL  June  25.  1784,  Dow,  Dict.  p.  6202.;  Ibid.  March  10. 
1784,  Grants  Dict.  p.  6201  '*^. 
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t4tf  Xbe  grain,  tic.  sequestrated,  remains  at  the  risk  of  the  tenant.  It  has  according- 
ly been  found,  <*  that  by  the  mere  act  of  sequestration,  the  custody  and  possession  of 
**  the  growing  crop  sequestrated  is  not  transferred  from  the  tenant  to  the  landlord  : 
<*  nor  does  the  landlord  by  that  act  become  proprietor,  at  whose  risk  the  crop  must 
*<  stand,  nor  responsible  for  any  deficiency  occasioned  by  embezzlement  or  otherwise." 
BrimSj  it^fi*.  not.  '^;— 2.  BelPs  Comm.  p.  38. 

'^7  £ven  where  the  landlord  has  attached  by  sequestration  such  part  of  the  crop 
as  at  the  time  seemed  sufficient  to  answer  his  claims,  yet  if  afterwards  there  shall 
really  turn  out  a  shortcoming,  it  is  held  that  **  any  person  purchasing  the  remaining 
■*  part  of  the  crop  must  have  done  so  under  the  condition,  that  it  must  be  liable  for 
'*  any  deficiency,  in  case  the  crop  sequestrated,  when  sold,  did  not  amount  to  the 
♦<  rent/*      Brims,  31  st  May  1815,  Fac.  Coll. 

VOL,.  I.  5  F 
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ferred  ta  the  purchaser,  unless  where  special  circumstances  may 
presume  collusion  between  the  buyer  and  seller  to  the  landlord's 
prejudice.  As  the  tenant  has  not  the  same  power  of  disposing  of 
the  cattle  for  the  payment  of  debt,  as  he  hath  in  the  way  of  a  pro- 
per sale,  it  is  more  doubtful  whether  a  creditor  who  hath  carried 
off  the  tenant's  cattle  by  poinding,  be  secure  against  the  landlord's 
action  of  recovery  *.  Though  no  action  for  recovery  lies  against  a 
poinder  after  the  term,  if  he  has  left  sufficiency  of  corns  for  pay- 
ment of  the  year's  rent,  he  is  not  secure  if  he  has  left  nothing  but 
cattle  on  the  grounds  though  exceeding  in  value  the  year's  rent ; 
for  the  landlord  is  not  obliged  to  accept  the  payment  of  his  rent  in 
cattle,  which  wastes  the  tenant's  stock  that  may  be  necessary  for 
the  farm,  St.  B.  4.  T.  25.  §  6, ;  see  Durie^  March  3h  1624,  La.  Dun, 
(DicT.  p.  6217.). 

62.  The  cattle,  when  considered  as  an  univerntaSy  are  not  the  pro- 
duce of  any  one  year,  and  so  cannot  be  hypothecated  for  the  crop 
of  a  particular  year.  They  are  therefore  subject  to  the  landlord's 
hypothec,  only  tor  one  year's  rent,  at  one  and  the  same  time,  which 
is  the  rent  of  the  current  year,  and  when  that  is  past,  for  the  rent 
of  the  next  year,  sfnd  so  successively,  one  ^er  another.  This  right 
cannot  be  exercised  by  the  landlord  before  the  conventional  term 
of  payment  of  the  year's  rent,  because  he  can  have  no  pretence  to 
apply  the  hypothec  to  the  payment  of  a  debt  which  cannot  yet  be 
demanded  ;  and  if  he  were  tied  down  to  apply  it  precisdy  on  the 
term-day,  under  the  penalty  of  forfeiting  his  right,  the  conseauence 
might  be,  both  the  laying  waste  his  farms,  and  the  ruin  of  nis  te- 
nants. Practice  therefore  hath  fixed  on  three  months  after  the  last 
conventional  term  of  payment  of  the  rent,  as  a  reasonable  time  to 
avail  himself  of  his  right,  with  some  forbearance  to  the  tenimt; 
which  three  months  being  expired,  the  hypothec  ceaseth  for  the 
rent  of  that  year,  Kamesy  76.  {Hepburn^  Jan.  1726,  Dicr.  page 
6205.)  t  '^^  Yet  cases  may  occur,  where  this  rule  cannot  be  con- 
veniently applied ;  ex.  gr.y  where  a  lease  contains  very  distant  terms 
of  payment,  perhaps  two  or  three  years  after  the  legal  term. 

63.  As  a  tacksman  cannot  hurt  his  landlord's  right  by  subsetting 
part  of  the  lands, ,  the  hypothec,  both  on  the  fruits  and  the  cattle, 
is  as  strong  over  the  grounds  subset,  as  if  the  whole  lands  had  been 
possessed  by  the  principal  tacksman,  unless  the  landlord  hath,  by 
some  deed,  acknowledged  the  subtacksman,  FoufU.  June  25.  1700, 
Lo.  Saltoun^  (Dict.  p.  1821.);  and  even  as  to  the  tack-duty  pay- 
able by  a  subtacksman,  whom  the  landlord  had  accepted  of,  it  was 
adjudged,  that  though  the  subtacksman  was  liable  directly  in  pay- 
ment of  his  tack-duty  to  the  principal  tacksman,  whose  tenant  he 
is  ;  yet  the  landlord  falls  to  be  preferred  upon  it,  in  so  far  as  it  is 
yet  unpaid,  in  a  competition  with  the  other  creditors  of  the  princi- 
pal tacksman.  Stair j  Jan.  31.  1665,  Anderson^  (DicT.  p.  6235.).  J  '*'• 

He 

*  The  Court  have  gtren  efiecc  to  the  landlord^  right  of  recovery  in  such  a  case»  Fac. 
Coll.  Feb.  15.  17S1,  Macdmal^  DiCT.  p.  6215. 

t  Kilkerran^  No.  1.  o.  Hypothec,  Crawfurd^  Jan.  21.  17S7,  Dict.  p.  105S1»  «*• 
scribes  to  this  doctrine;  and  it  is  confirmed  hjFac.  Coll.  June  19.  1766,  Borimt 
Dict.  p.  6211. ;  Ibid.  July  26.  1775,  Cathcart^  Dict.  p.  6212. 

X  Where  a  tenant  has  made  a  subset,  in  consequence  of  powers,  either  eimressed  in 
his  lease,  or  implied  from  the  length  of  its  endurance,  it  seems  not  yet  a  dtecided  poi&t* 
whether  the  subtenant  is  exonered  by  payment  of  hia  stipulated  rent  to  the  priiidpst 
tacksman.  The  subject  is  fully  discussed  in  Fac.  CoU,  March  8.  1785»  JBanr,.  Dict. 
p.  62S2  '*». 

'^»  Vid.  Christie,  infr.  not.  '^'  adjin. 

'^'  The  case  of  Blane  seems  to  be  an  express  authority  in  favour  of  the  attbCensnCt 

where 
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He  seems  to  have  the  like  ground  of  preference  on  the  grass-  Title  VI. 
rent  due  to  the  tenant  by  strangers  whose  cattle  have  been  pastur-  ^-^"^v^^^ 
ed  upon  the  tenant's  grounds.  But  the  opinion  that  the  land- 
lord hath  as  proper  an  hypothec  on  the  cattle  tliemselves  belong- 
ing to  the  strangers^  as  on  those  which  are  the  tenant's  own  pro- 
perty, appears  neither  to  be  founded  in  equity,  nor  supported  by 
practice*  '^\  The  superior  hath  also  an  hypothec  on  the  fruits  for 
his  feu-duty,  of  the  like  general  nature  witn  that  of  the  landlord, 
Made,  §  19.  k.  t. :  But  in  a  competition  between  the  two,  the  su- 
perior's right  prevails  over  the  other ;  for  where  a  vassal  lets  his 
land  to  a  tenant,  it  is  to  be  understood  with  the  burden  of  all  feu- 
duties  payable  to  the  superior,  whose  right  cannot  be  impaired  by 
any  act  of  the  vassal. 

64.  The  landlord  of  a  pnedium  urbanum  has  an  hypothec  on  the     Hypothec  on 
goods  brought  into  it  by  the  tenant  for  a  year's  rent,  Durie^  Dec.  7.     '.**«  invecta  et 
1630,  Dick,  which  is  called  by  the  Romans  the  hypothec  oi  invecta    tenemeiu''^''" 
et  illata,  L.  6.  In  quib.  caus,  pign.     This  right  is  competent,  not 
only  in  tacks  of  dwelling-houses,  but  of  all  tenements  which  have 
no  natural  fruits,  as  mills,  shops,  breweries,  collieries,  ^c.     In  tacks 
of  dwelling-houses  it  extends  to  household  stuff,  plate,  paintings, 
books,  and  whatever  else  is  brought  into  the  house ;  Fount.  June  12. 
1 70S,  Count,  of  Callander,  (Dict.  p.  6244.) ;  stated  in  {Folio)  Diet. 
i.  419'*'.    In  mills,  breweries,  collieries,  ^c.  it  includes  all  the  uten-  ' 

sils 

•  It  is  perfectly  understood  ihat  no  such  hypothec  ei^ists;  Edgar,  Nov.  19.  and 
Dec.  1.  1724,  JSrown,  Dict.  p.  6204.;  Fac.  Coll.  Dec.  4.  1780,  Mackye,  Dict. 
p.  $214. 

where  the  lease  confers  ^*  a  special  power  to  subset ;"  and  the  inferoice  is  unavoidable, 
that  the  same  must  hold,  where  the  lease  is  of  such  a  nature  as  necessarily  to  imply 
that  power.  It  is  true,  <*  It  was  observed  on  the  Bench,  that  this  decision  was  not  to 
«(  be  viewed  as  determining,  in  general,  that  the  landlord's  hypothec,  when  sub- 
^*  setting  was  Hot  prohibited,  conUi  be  excluded  in  consequence  of  payments  made, 
^^  after  the  le^al  term,  to  the  principal  lessee.''  But  the  observation  appears  to  have 
reference  merely  to  those  cases,  in  which  the  tenant  had  no  power  to  subset,  either 
express  or  implied,  and  where  the  landlord,  instead  of  altogether  preventing,  only 
thought  it  requisite  not  formally  to  sanction  the  sublease.  In  such  case,  '<  the  landlord 
<*  18  not  bound  to  recognise  the  subtenant  at  all  in  any  other  character  than  as  in-- 
^*  tromitter  with  the  fruits  of  the  farm ;  while  the  subtenant  makes  payment  of  his 
'<  aobrent  to  the  principal  tenant,  at  his  own  risk,  aware,  as  he  must  be,  oif  the  landlord's 
<<  right  -,"  2.  Belts  Qmm.  p.  SB.  But  where  the  landlord  has  recognised  the  subte- 
nant, or,  without  recognising  him,  has  given  a  power  to  subset,  or  where,  as  in  the 
ca0e  of  an  urban  tenement,  such  power  is  inherent  in  the  lease, — this  <<  is  held  as  a 
**  tacit  liberty  to  the  subtenant  to  pay  his  rent  to  the  principial  tenant,  if  not  interrupted 
•«   by  the  landlord ;"  Ibid. 

It  has  been  questioned,  whether  the  subtenant  of  a  part  is  exposed  to  the  hypo- 
thec for  the  whole  of  the  principal  tenant's  rent  ?  From  what  has  been  said,  this  ques- 
tion can  arise,  only  where  the  sublease  has  not  received  the  sanction  or  authority  of 
the  landlord*  Mr  Bell  remarks,  with  almost  more  than  necessary  diffidence, — **  IMfucb 
<*  may  be  said  on  both  sides  \  but  1  see  no  clear  principle  on  which  the  subtenant  can 
<<  oppose  the. exercise  of  the  universal  right  of  the  landlord;  or  demand  more  than 
«  an  assignment  of  that  right,  in  equity,  that  he  may  operate  his  relief  against  the 
'<  principal  tenant,  or  against  other  subtenants;"  Ibid. 

There  is  another  question,  Has  the  tenant  an  hypothec  against  the  subtenant  ?  And 
**  aa  the  power  to  subset,  whether  express  or  tacit«  may  be  considered  as  an  assigna- 
**  tion  to  the  tenant  of  all  the  landlord's  rights  and  remedies  for  payment  of  rent, 
**  this  seems  to  be  a  sufficient  ground  on  which  to  admit  hypothec  to  the  tenant ;" 
Jbid.  This  doctrine  was  strongly  confirmed  in  a  late  case;  CAristie,  I4ftk  Dec.  1814, 
Coll. 


■***  2.  BelTs  Comm.  p.  3S. 

'^'  The  hypothec  reaohes  furniture  let  out  to  the  tenant  /or  hire  ;  Pemon  and  Ro- 
berison,  6th  June  IS^O^  Fac.  Coll.,  where  a  hired  musicalinstrument  was  held  to  fall  un- 
der it;  Stewart,  31st  May  1814,  Ibid.,  as  reported  in  Appendix  to  vol.  ISU^IS ;  Bankt. 
B«  !•  t.  17.  i  10.  vers.  ^*It  is  only ;"  2.  BelFs  Comm.  p.  34.    According  to  the  last  of 

these 
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^■^    "     ^     their  respective  branches  of  business.    But  this  right  in  the  invecta 

et  Ulata  is  not  accounted  a  special  hypothec :  For  all  the  tenants  of 
those  several  tenements  niay  dispose  of  such  pieces  of  household  fiir- 
niture,  or  other  goods  brought  into  the  house,  as  they  have  no  &rther 
occasion  for  *  ;  and  in  the  case  of  a  shop,  the  tenant  must,  from  the 
nature  of  the  lease,  have  an  unlimited  power  of  selling  his  shop- 
goods  ;  for  he  rents  the  shop  for  that  very  end,  that  he  may  have 
it  as  a  place  of  sale.  By  the  shopkeeper's  alienation  of  his  goods, 
therefore,  the  property  of  them  is  lawrolly  transferred  from  him  to 
the  purchaser,  ana  so  remains  no  longer  part  of  the  hypothec :  And 
if  the  landlord  entertain  any  suspicion  that  the  tenant  is  disposing 
of  the  shop-goods  to  his  prejudice,  he  may,  as  in  the  case  already 
stated,  §  61.  secure  for  his  own  payment,  by  sequestration  or  ar- 
restment, what  yet  remains  in  the  shop  not  sold.  Hence  also  it 
follows,  that  purchasers  of  shop-goods  from  a  shop-keeper  are  se- 
cure against  any  action  for  restitution  at  the  suit  of  the  landlord  f* 

TIT. 

*  As  to  a  poinding  of  such  goods;  Vid.  Fak.  i.  July  9.  1745,  Jachoi^  Djct. 
p.  e^^S  '^*. 

f  The  bankrapt  act  (SS.  Geo.  III.  c.  74.  §  6.)  saves  <*  the  landlord's  right  of  by* 
.  '<  pothec  for  rents,  or  any  other  hypothec  known  in  law,  which  shall  be  nowise  hart 
^  or  impaired  bv  any  thing  contained  in  this  act  '^^•''  The  Court  had  previously  found, 
that  the  landlord's  right  was  not  affected  by  the  prior  bankrupt  statute^  12.  Geo.  III. 
c  72.;  Fac.  Coll.  Nov.  24.  1772;  Baird,  Sfc.  DiCT.  p.  6271 ;  Ibid.  Aug.  10.  1781, 
Bucharij  Dicr.  p.  6272.  See  on  the  same  subject.  Ibid.  June  21.  1780,  Creditors  of 
Wright^  DiCT.  p.  6272. 

In  a  note  to  B.  1.  Tit.  5.  {  SI.  it  is  stated,  that  the prerc^tive suit  or  process  of  the 
Crown  prevails  over  the  landlord's  right  of  hypothec  The  statute  Sd.  Hen.  VIIL  c.  39. 
$  74.,  under  which  (as  extended  to  Scotland  bv  6.  Ann.  c.  26.)  the  Crown  enjoys  this 
preference,  makes  it  a  condition  that  *<  the  said  suit  be  taken  and  commenced,  or  pro- 
**  cess  awarded,  at  the  suit  of  the  king,  before  judgment  given  for  the  said  other  person 
<<  or  persons;^  audit  has  been  made  a  question,  What  shall  be  held  as  a  <^  judgment" 
at  the  landlord's  instance  ?  In  a  case  where  the  prerogative  process  had  been  oEtained 
•  aft^  a  sequestration  and  warrant  of  sale,  but  before  the  day  of  sale  had  arrived,  the 
Crown  was  found  preferable;  Fac.  Coll.  July  6.  1802»  Robertson^  DicT.  p.  7891  ^^\ 

these  authorities,  <<  furniture  which  is  not  let  out,  but  merely  deposited  in  the  bousci  or 
<*  lent  to  the  tenant,  mthout  a  rentf  seems  not  to  be  compr^ended  under  the  same 
**  principle ;  and  accordingly  was  in  one  case  held  free  n'om  hypothec ;"  2.  BdPs 
Comm.  p.  S5,  ciiing  Cowan  v.  Perry ^  91s/  Jan.  1804.  But  see,  on  the  other  h«id, 
Wilson^  nth  Dec.  18 IS,  Fac.  CoU.^  where  it  is  reported  to  have  been  found  that  the 
hypothec  extends  even  *<  over  furniture  lent  to  the  tenant  mthout  hire  /*  which  last  de- 
cision however,  is  disregarded  by  Mr  Bell,  who  appears  to  consider  it  as  having  pro- 
ceeded in  some  sort  on  a  specialty ;  2.  BelPs  Comm.  p.  85.  not.  ^. 

Goods  of  third  parties  deposited  in  a  Warehouse, — property  sent  to  a  workshop  for 
the  purpose  of  being  manufactured,— effects  belonging  to  travellers  in  an  inn  or  hotel, 
&c.  are  not  subject  to  hypothec  for  the  rent  of  the  warehouse,  &c. ;  2.  BelTs  Comm. 
p.  SS. 

The  hypothec,  in  urban  tenements,  (like  that  over  farm  stocking)  continues  for  three 
months  after  the  term ';  within  which  period  the  landlord  is  entitled  even  «<  to  hU 
<^  low  the  property  into  the  possession  of  another  landlord,  and  there  sequestrate  the 
*<  invecta  et  iUata  that  had  formerly  been  in  the  sequestrating  party's  bouse;''  Per 
Curiam  in  Christie^  Uth  Dec.  1814,  Fac.  Coll. 

^^*  It  was  here  found,  that  a  creditor  **  could  not  poind  in  prejudice  of  the  land* 
**  lord's  right  of  hypothec,  unless  actual  payment  had  been  made  of  the  rent  for  which 
*<  the  goods  stood  hypothecated."  He  was  therefore  ordained  **  instantly  to  restore 
<*  the  goods  poinded,  or  make  payment  of  the  year's  rent ;"  and  *<  summar  warrsnt" 
was  granted  **  to  apprehend  and  incarcerate  him  until  he  should  obtemper  the  sen* 
"  tence." 

'^3  This  saving  clause  is  repeated  54.  Oeo.  III.  c.  187.  §  5.  The  landlord  has.an- 
other  securi^,  for  payment  even  of  arrears  not  covered  by  his  hypothec.  Vid.  Nidefs 
Trustee^  SfC.  supr.  §  84.  not.  "  ^ ;  2.  BelFs  Comm.  p.  39. 

'^^  The  Crown  has  been  held  preferable,  even  after  sale  of  the  goods,  the  pren^stive 
process  being  prior  to  a  warrant  for  pcn/ment  to  the  landlord ;  King  v.  Joimsitmf  99tk 
June  1809,  (Exchequer)  reported  2.  BelFs  Comm. p.  64. 
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TIT.  VIL 


Of  the  Transmission  of  Rights  by  Confirmation  or  Resign 

nation. 


TiiM  YIL 


AFTER  having  considered  the  nature  and  extent  of  the  right 
acquired  by  me  vassal  in  consequence  of  the  feudal  contract, 
the  forms  of  transmitting  that  right  may  be  explained.  A  vassal 
may  transmit  his  right,  either  upon  his  death,  to  heirs,  of  which  af- 
terwards ;  or  while  he  is  yet  alive,  to  those  who  acquire  by  gift, 
purchase,  adjudication,  or  other  particular  title.  He  who  thus 
transmits  a  feudal  right  in  his  lifetime,  is  called  the  disponer  or 
author ;  and  he  who  acquires  it,  the  singular  successoTy  because  he 
succeeds  to  that  subject  by  a  singular  title ;  in  opposition  to  an 
heir  who  succeeds  to  the  whole  estate  of  the  deceased  by  the 
title  of  universal  representation.  Transmission  inter  vivos ^  by  one 
person  alive  to  another  person  alive,  is  either  ^^oluntary,  by  dispo- 
sition, which  is  treated  of  in  this  title  ;  or  necessary,  by  adjudica- 
tion. 

2.  Though  the  terms  disposition  and  assignation  may  be  either  of 
thetn  apt  enough  to  express  the  alienation  of  any  right  whatever ; 
yet  in  their  compion  use,  conveyances  of  debt,  or  of  particular 
moveable  subjects,  go  by  the  name  of  assignations.  The  property 
indeed  of  a  number  of  moveable  subjects,  considered  as  an  univer^ 
sitasy  ex.  gr.  household  stuff,  is  sometimes  said  to  be  transmitted  by 
disposition  :  but  that  word,,  in  its  proper  sense,  is  applied  only  to 
the  grant  of  heritable  subjects,  and  is  a  deed  containing  procurato- 
ry  oi  resignation,  and  precept  of  seisin.  It  is  a  rule  in  all  convey- 
ances of  heritable  rights,  whether  real  or  personal,  that  he  who 
makes  over  the  property,  makes  over  virtually  aU  lesser  rights  in^ 
the  subject,  as  servitudes,  liferents,  reversions,  ^c.  though  none  of 
these  should  be  expressed :  And  though  the  disponer  should  not 
himself  be  vested  with  the  property,  still  these  lesser  rights,  in  so 
far  as  they  are  truly  in  him,  are  carried  to  the  disponee  by  such 
transmission  ;  for  majori  minus  inestj  Stair 9  Dec.  5. 1665,  i?e^,  (Dicx. 
p.  6304.). 

3.  By  a  second  rule,  common  to  all  voluntary  transmissions  in 
which  absolute  warrandice  is  either  expressed  or  implied,  jW  super^, 
veniens  auctorij  accrescit  successori ;  every  right  in  the  subject  that 
the  author  or  disponer  may  acquire  after  the  transmission,  accrues 
to  the  grantee.  The  supervening  right  is,  by  a  fiction  of  law,  con- 
sidered to  have  been  in  the  disponer  at  the  date  of  the  transmission, 
and  at  that  time  made  over  by  him  to  the  disponee  ;  and,  there- 
fore^  it  accrues  ipso  jure.  Hence,  though  the  author,  after  having 
acquired  the  supervening  right,  should  transfer  it  to  a  third  party, 
such  conveyance  could  not  hurt  the  first  acquirer.  This  rule  is 
founded  in  the  nature  of  warrandice :  For  if  a  right  by  which  a 
subject  may  be  evicted  ffom  the  disponee,  infers  warrandice  against 
the  disponer  while  it  is  vested  in  a  third  party ;  such  right,  after  it 
is  acquired  by  the  disponer  himself,  ought  not  td  hurt  the  disponee, 
to  whom  he  is  bound  in  warrandice  :  And  it  holds  even  without  a 
voi^  I.  4  G  formal 
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formal  clause  of  warrandice,  where  the  granter  dispones  for  all 
right  which  he  hath  acquired  or  shall  acquire ;  for  such  clause  implies 
a  conveyance  of  all  supervening  rights. 

4.  Where  the  disposition  is  granted  for  a  sum  below  the  full 
value,  and  so  is  limited  to  a  particular  title  of  property,  or  to  the 
titles  presently/  in  the  disponer ;  or  where  the  warrandice  is  barely 
from  fact  and  deed  ;  the  above-mentioned  rule  fails,  and  the  dis- 
poner may  lawfully  use  any  title  he  may  afterwards  acquire  in  the 
subject  against  the  disponee,  Slair^  Jidy  19.  1664,  Douglas^  (Dict. 
p.  7748.).  Neither  does  it  hold  against  a  bare  consenter  to  a  dispo- 
sition, if  he  hath  not  expressly  bound  himself  in  warrandice  ;  for 
no  warrandice  can  be  fixed  by  implication  against  a  consenter, 
whose  implied  obligation  can  only  be  iinderstood  to  bar  hin^  from 
objecting  to  the  disposition  upon  any  right  then  in  his  person, 
Dirl.  128.,  (DiCT.  p.  6524.);  Stair,  July  n.  1681,  5/ei/art,  (Dict. 
p.  7762.).  Nor  is  there  place  for  it  in  legal  transmissions  by  ad- 
judication ;  for  the  debtor  or  his  heirs  from  whom  the  lands  are 
adjudged,  though  they  may  be  said  in  some  sense  to  be  the  judicial 
disponers,  yet  are  by  no  means  bound  to  warrant  the  transmission  ; 
because  liie  law,  when  it  transmits  a  right  by  adjudication,  trans- 
mits it  barely  as  it  stands  at  the  time  of  the  diligence.  Fount  Jan. 
11.  1699,  Duncan,  (Dict.  p.  7772),  stated  in  (Folio)  Diet.  i. 
p.  515. ;  July  1746,  Hunter,  (not  reported)  ♦.  These  rules  serve 
to  fix  the  true  extent  of  a  grant  in  a  dispute  between  the  granter 
and  grantee.  ,  In  grants  of  the  same  subject  to  two  different  gran- 
tees, a  question  may  frequently  occur.  To  which  of  the  two  the 
supervening  right  acquired  by  the  granter  ought  to  accrue?  which, 
where  the  right  made  over  is  a  personal  right  of  lands,  depends 
chiefly  on  rules  to  be  explained  below,  §  26. 

5.  By  the  genuine  principles  of  the  feudal  system,  no  vassal  had 
a  power  to  transfer  the  right  of  his  feu  to  another  without  the  su- 
perior's consent ;  for  in  rights  merely  gratuitous,  the  grant,  toge- 
ther with  all  its  conditions  and  limitations,  must  depend  entirely 
on  the  granter's  pleasure ;  and  agreeably  to  those  rules  the  supe- 
rior was  not  bound  to  receive  any  person  in  the  lands,  other  than 
the  heirs  to  whom  he  himself  had  limited  the  descent  by  the  investi- 
ture, though  the  greatest  sum  should  have  been  offered  him  in  the 
name  of  entry,  Fmnt.  Feb.  24.  1685,  Cleland,  (Dict.  p.  15032.). 
Hence  Craig  with  reason  affirms.  Lib.  2.  Dieg.  16.  §  20.,  that  no 
entail  is  effectual  without  the  superior's  consent ;  because  the  fee 
is  thereby  made  to  devolve  on  a  different  order  of  heirs  fi'om  that 
which  was  contained  in  the  original  grant :  And  even  where  the 
lands  are  made  over  in  the  superior's  grant  to  the  vassal  and  his 
assignees,  the  superior  is  obliged  to  receive  the  assignee  only  while 
the  right  continues  personal,  i.  e.  before  seisin  be  taken  upon  it, 
but  not  after  perfecting  it  by  infeflment ;  for  the  word  assignee^  in 
a  feudal  grant,  ought  to  be  applied  only  to  personal  rights,  ^tair^ 
Feb.  5.  1663,  La.  Carnegie,  (Dict.  p.  10375.  and  13380.)  f. 

6.  This 

•  See  Fac.  Coll.  November  14.  1792,  Keith,  Dior,  p,  7767,  and  29SS  '". 

t  Slair,  January  29.  1673,  Ogilvie^  Dict.  p.  103S4. 

[Now  that  the  superior  is  obliged  to  receive  all  singalar  successors,  infr.  (  7.  k*  i^ 
the  interpretation  of  the  word  <^  assignee/'  in  the  text,  has  still  effect  in  regalatiog  ibe 
rate  of  entry.]  This  interpretation  was  given  to  the  term  **  assignee,"  [and  the  tup^tor 
found  entitled  to  **  a  full  year's  rent/']  where  the  grant  provid^  only  for  duplication  of 

tbe 


^"  The  cases,  Norton^  6ih  July  I81S,  Fac.  ColL  .•  Redfearn,  7th  March  1816,  Ibid. 
are  further  illustrative  of  situations  in  which  the  rule  does  not  apply. 
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6.  Tliis  right  of  refusal  in  the  superior  was  disavowed  or  taken 
away  by  special  statute  in  the  following  cases :  Firsts  That  creditors 
might  have  free  access  to  affect  the  estates  of  tiieir  debtors,  superiors 
were  required,  by  1469,  C.  36.y  to  receive  creditors-apprisers  as 
their  vassals,  on  payment  by  the  apprisers  to  them  of  a  year's  rent 
of  the  lands  ;  and  after  adjudications  were  substituted  in -the  room 
of  apprisings,  the  benefit  of  that  statute  was  communicated  to  ad- 
judgers,  on  payment  of  a  year's  rent,  by  1672,  C.  19.     2d/y,  Pur- 
chasers of  bankrupt  estates  at  judicial  sales  before  the  session,  are, 
by  1681,  C.  17-,  (joined  with  1690,  C.  20.),  entitled  to  the  same 
method  of  infeftment  as  adjudgers.     Notwithstanding  these  parti- 
cular statutory  restrictions  on  the  superior's  right,  which  were  en- 
acted merely  for  the  behoof  of  creditors,  the  general  right  of  re- 
fusal competent  to  superiors  in  the  case  of  voluntary  transmissions 
by  the  vassal  long  continued  from  the  most  early  times  of  our  feu- 
dal plan,  unimpeached  by  statute,  except  one  in  the  reign  of  Ro- 
bert I.  soon  to  be  taken  notice  of.     But  from  the  period  that  com- 
merce began  to  be  attended  to  as  a  point  essential  to  the  public 
interest,  vassals  were  considered  in  a  more  favourable  light,  not 
as  simple  beneficiaries,  but  as  proprietors,  who  ought  to  have  full 
power  over  the  feudal  subject  contained  in  their  charters.     Hence 
our  sovereigns  did^  by  several  acts  of  privy  council  mentioned  in 
1578,  C  66.,  give  up  this  right  for  the  public  utility ;  so  that  pur- 
chasers of  lands  holden  of  the  crown  were  from  that  period  secure 
of  being  received  as  vassals  by  the  King,  upon  their  reasonable  ex- 
pence,  t.  e.  on  a  composition  to  be  paid  by  them  to  the  treasury, 
which  is  fixed  by  practice  to  a  sixth  part  of  the  valued  rent  of  the 
lands.     In  like  manner,  in  lands  holden  of  subject-superiors,  ex- 
pedients were  fallen  upon  which  received  the  countenance,  or  at 
least  the  indulgence  of  law,  for  evacuating  the  superior's  right, 
and  enabling  the  vassal  to  sell  the  lands  to  a  stranger  without  his 
consent     One  usual  way  was,  by  a  bond  granted  by  the  vassal  to 
him  who  intended  to  purchase,  for  a  sum  fully  equal  in  value  to 
the  lands  ;  on  which  bond  the  creditor  deduced  an  adjudication  of 
these  landjs  against  the  granter ;  for  it  behoved  the  superior  to  en- 
ter such  creditor  as  his  vassal,  under  the  character  of  adjudger.    An- 
other method,  which  was  universally  considered  as  a  new  limitation 
o£  the  superior's  right,  was  established  by  act  1685,  C  22.,  autho- 
rising entails :  For  since  it  is  made  lawful  to  the  vassal  to  alter  the 
order  of  succession  contained  in  the  investiture  ^ranted  by  the  su- 
perior, and  to  settle  it  on  a  different  series  of  heirs,  the  superior  is 

not 

the  feu-datT»  ^*  primo  anno  introitus  cujaslibet  haeredis  aut  asstgnali  /* — the  Court 
would  nol  nold  this  as  applicable  to  a  purchaser  from  a  vassal  infeft,  Fac,  ColL  Fehnaty 
2.  1769,  Magistrates  of  Inverness^  Dicr.  p.  15059.  See  also  Falc.  Juljf  25.  ITSlf 
Salmon^  Dict.  p.  4181.  The  same  question,  however,  has  since  been  variously  decid- 
ed*  according  to  circumstances.  In  the  case  o{  Ogtlvy  agaiikst  Ktnnairdf  Dec.  1779,, 
(not  reported),  the  claims  of  the  superior  were  rejected.  In  the  case  of  5t>  William 
Hamilton  against  JEar/  of  Lauderdale^  in  1778,  (not  reported),  Duke  of  Qjieensberry 
aj^ainst  Smithy  February  15.  1792,  (not  reported),  and  Brisbane  against  Zjcrd  SempiU^ 
June  6.  1794,  Fac.  CoU.  Dior.  p.  15061,  the  superior's  claim  to  a  year's  rent  was  sus- 
tained. The  case  of  Mercer  against  Grant,  June  30.  and  November  18.  1790,  (not 
reported),  was  compromised  after  one  interlocutor  had  been  pronounced  in  favour  of 
the  saperior  '**. 
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tstf  There  has  be-jn  no  variance  of  decision  as  to  the  general  rule.  The  superior's 
claim  has  been  overruled,  only  where  the  special  terms  of  the  grant  established  a  re- 
nunciation of  it. 
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not  lefb  at  liberty  to  refuse  the  entering  of  those  heirs  whom  the- 
vassal  hath  named  under  the  authority  of  a  public  law  ''^. 

7.  Hie  necessity  that  purchasers  from  a  vassal  were  laid  under,, 
of  pursuing  indirect  metxiods  to  obtain  themselves  entered  by  the 
superior,  is  now  removed  by  20.  Geo.  II.  C.  50.  §  12. ;  by  which, 
it  IS  made  lawful,  not  only  to  heirs,  but  to  any  person  who  shall 
purchase  lands  from  a  proprietor  by  a  disposition  containing  pro- 
curatory  of  resignation,  to  apply  for  letters  of  horning  for  charging 
the  superior  to  grant  pew  infeument  in  his  favour;  The  superior 
is  however  allowed  by  the  act,  §  13.,  to  offer  suspension  of  that 
charge,  if  the  charger  shall  not  tender  to  him  such  fees  or  casual-* 
ties  as  he  hath  by  the  law  a  right  to  receive  on  the  vassal's  entry  '**: 
By  which  must  be  meant  a  year's  rent  of  the  lands  j  for  that  was 
the  proportion  which  apprisers  were  to  pay  for  their  entry  by  the 
act  1469,  and  which  was,  from  the  analogy  of  that  act,  demanded 
from  voluntary  purchasers  by  such  superiors  as  were  willing  to  en- 
ter them*.  The  British  statute  appears  to  have  been  enacted 
merely  for  the  more  expeditious  completing  the  titles  of  purchasers, 
without  the  least  intention  of  impairing  any  of  the  just  rights  of 
superiority ;  And  therefore  it  may  be  doubted,  whether  it  ought 
to  be  so  interpreted  as  to  lay  superiors  under  an  obligation  of  re- 
ceiving incorporations  or  communities,  which  never  die  j  the  con- 
sequence whereof  must  be  the  loss  of  all  the  casualties  of  superio- 
rity ;  more  especially  as  the  words  of  the  act,  any  person  who  shall 
purchase^  do  not,  in  their  proper  acceptation,  include  corporate  bo- 
dies '^^  Though  singular  successors,  whether  .adjudgers  or  voluntary 
purchasers  '^%  are  liable  in  payment  of  a  year's  rent  '^*  to  the  superior 
for  changing  the  former  investiture  ;  yet  where  a  proprietor  entails 
his  lands,  the  superior  is  not  entitled  to  the  composition  of  a  year's 

rent 

*  The  year's  rent  is  subject  to  deduction  of  **  the  feu- duty  and  all  public  burdens, 
^  and  likewise  of  all  annual  burdens  imposed  on  the  lands  by  consent  of  the  superior, 
<«  with  all  reasonable  annual  repairs  to  houses  and  other  perishable  subjects.''  So  the 
Court  determinedf  after  a  hearing  in  presence,  and  upon  considering  reports  relatiye  to 
the  practice;  Fac.  CoU.Feb.  U.  1775,  Aitchison^  Dicr.  p.  15060. 

*^7  See  Magistrates  of  Aberdeen^  nth  June  1808,  Fac.  CoU,  Djct.  v.  Superior  and 
Vassal,  App.  No.  4. 

'^*  The  superior  is  also  entitled  to  give  the  entry  in  such  a  way  as  that  his  le«il 
rights  may  not  be  evaded.  Thus,  a  vassal  infeft,  having  disponed  the  sulgect  to  nis 
heir,  with  procuratory  and  precept,  the  superior,  though  bound  on  the  vassal's  death 
to  enter  the  heir  upon  a  precept  of  dare  constat^  which  cannot  be  assigned,  is  not 
obliged  to  grant  a  charter  upon  the  procuratory,  to  the  eflect  of  enabling  the  heir  to 
assign  it  away  before  infeftment,  and  thereby  to  disappoint  the  superior  of  his  casualty 
qT  A  year's  rent  from  the  singular  successor;  Magistrates  (f  Musselburgh^  ^Ist  Fei. 
1804,  Fac.  ColL  Dicr.  p.  15038.  So  also,  the  trust-disponees  of  a  deceased  vasas], 
to  whom  the  estate  was  disponed  in  trust  for  the  heir,  whom  failing  to  stiltagers,  «re 
not  entitled  to  demand  an  entry  without  paying  as  singular  successors;  Grinatmf^  IZih 
January  1810,  Fac,  Coll,  So  also,  a  superior  is  not  bound  to  enter  a  vassal  wliOM 
author  was  not  entered,  unless  that  author  who  held  the  lands  by  a  personal  titl^ahsA 
take  an  entry  also ;  Gordon^  Mth  June  1814,  Ibid, 

'^'  A  superior  was  held  not  bound  to  enter  a  corporation  ;  Hill^  \1th  Jan.  1815, 
Fac.  ColL 

'^^  A  clause  in  the  original  grant,  binding  the  superior  to  enter  ^  the  heirs  fmS 
«  successors"  of  the  vassal,  at  a  certain  taxed  rate,  ^*  as  the  composition  to  be  paid  tot 
**  the  entry  of  each  vassal,"  does  not  exclude  the  superior's  claim  to  a  full  year's  rent 
on  the  entry  of  a  singulaV  successor ;  Thomsonf  22d  May  1810,  Fac.  ColL  The 
strict  interpretation  is  applied  where  the  term  **  assignees"  occurs  in  the  grant  i 
j  5*  in  not  f .  * 

'^'  When  a  vassal  subfeus  his  possession  for  its  full  adequate  value  at  the  0«li||M 
is  only  a  year's  subfeu-duty,  not  a  year's  rent,  which  a  singular  successor  is  booilil  to 
pay  the  superior,  as  a  composition  for  his  entry;  Cockbum  RosSf  6tk  June  19I5» 
Fac.  ColL 
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tent  from  event  successive  heir  of  entail,  who  is  not  heir  of  line  to 
him  who  stood  last  infeft,  on  pretence  that  he  is  a  singular  succes- 
sor. The  heir  of  the  last  investitxure  cannot  be  called  a  singular 
successor ;  and  he  is  founded  in  a  right  to  demand  an  entry,  upon 
payment  to  the  superior  of  the  sum  due  to  him  by  law,  in  name 
ot  relief,  upon  the  entry  of  an  heir,  Fac.  ColL  ii.  231,  (Lodchart^ 
Jidy  10.  1760,  DiCT.  p.  15047.)  ♦. 

8.  The  general  nature  of  transmissions  by  subject-superiorsy  whe- 
ther a  file  or  de  me,  hath  been  already  explained,   T»  S.  §  20. 
Hiough  Mackenzie  affirms^  §  4.  h.  t^  that  the  granting  of  rights  to 
be  hoiden  base,  or  of  the  disponer,  is  repugnant  to  the  principles 
of  the  feudal  law  ;  it  is  certam  that  subinfeudations  were  allowed 
as  early  as  the  written  usages  of  the  feus.  Lib.  2.  T.  34.  §  2.  ^c.  It 
appears,  that  before  the  reign  of  Robert  Bruce  those  subaltern 
rights  were  not  only  frequent,  but  so  highly  favoured  by  our  cus- 
toms, that  effects  were  ascribed  to  them  quite  inconsistent  with 
i^dal  maxims,  no  less  than  depriving  the  superior  of  the  casualties 
of  ward,  marriage,  escheat,  &c  that  might  be  incurred  by  the 
granter.     To  remove  this  hardship,  an  act  passed,  St.  2.  Rob.  I. 
C  24.,  which,  though  it  still  allowed  to  vassals  the  same  power 
that  they  had  before,  to  sell  their  lands  to  whom  they  would,  yet 
entirely  abolished  subinfeudations ;  and  declared  that  the  purcha- 
ser should  hold  the  lands,  not  of  the  granter  himself,  but  pf  the 
granterV  superior,  by  the  same  manner  of  holding,  and  upon  per- 
forming to  him  the  same  services,  that  the  granter  himselt  former- 
ly did.     But  this  statute,  if  ever  it  was  in  observance,  fell  soon  into 
disuse,  not  having  been  so  much  as  once  mentioned  in'lny  poste- 
rior statute  oir  law-book,  notwithstanding  the  great  alteration  it 
must  have  made  in  our  law-^stem :  And  the  act  1469,  C  36., 
requiring  superiors  to  eatet  apprisers,.  affords  the  strongest  evi- 
dence that  it  had  lost  its  force  before  that  time :  For  if  superiors 
had,  by  the  dien  usage  of  Scotland,  been  obliged  to  enter  volun- 
tary purchasers  from  the  vassal  into  the  lands,  fwhich  was  a  neces- 
sary consequence  of  Robert's  statute),  they  must  have  been  also 
obliged,  without  any  new  enactment,  to  receive  those  who  had  ap- 
prised the  vassal's  lands ;  apprisers  being  of  all  singular  successors 
the  most  favoured.     It  is  nevertheless  probable,  that  though  sub- 
altern infoflments  soon  recovered  force  afler  the  statute  of  Robert 
which  abolished  them,  yet  the  rectifying  of  our  former  erroneous 
notions  concerning  their  effects  has  been  owing  to  the  authority  of 
that  statute ;  for  it  hath  been  admitted  by  all  our  writers,  that  the 
rights  c^  superiors  have  sufiPered  no  encroachments  since  that  time, 

by 

"^  The  decision  referred  to  has  not  been  considered  as  settling  the  general  point. 
The  8tatii|p  1685^  c.  89.»  bears  to  be  enacted  without  prejudice  *<to  his  Majesty,  or 
«<  any  otfif  r  lawfat  superiour,  of  the  casualties  of  superiority  which  roay  arise  to  them 
<*  out  of  the  tailzied  estate^"  and  it  therefore  seems  to  follow,  that  the  casualties  of  su- 
periority remain  exactly  as  before.  The  Court  have  not  had  any  opportunity  of  giving 
a  direct  judgment  on  this  point  ^  but  have  found  the  superior  entitled  to  insert  a  clause 
reserving  his  right  to  demand  a  year's  rent,  as  from  a  singular  successor,  whenever  he 
abaH  be  called  to  enter  an  heir  of  entail  not  heir  of  line  to  the  last  vassal.  This 
course  has  been  followed  in  two  cases :  July  4.  1777,  Mackenzie^  Dicr.  p.  1505S,  and 
App.  No.  2.  voce  Superior  and  Vassal  ;  Fac.  CoU.  Nov.  19.  1790,  Duke  ofArgyle, 
DiCT.  p.  15068  '^*. 
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i6»  'piie  reservation  in  the  case  of  Argyle  was  only  to  the  effect  of  << keeping  the 
<<  question  open  forjitture  discussion  when  the  case  should  occur.''  In  the  case  of 
JdackenziCf  there  was  no  reservation  in  the  charter,  but  one  similar  to  the  above  was- 
inserted  in  the  interlocutor  of  the  Court. 
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by  the  subinfeudations  of  the  vassal,  unless  wh^re  special  statute 
hath  directed  the  contrary ;  as  to  which  see  rapr.  71  5.  §  79. 

9.  Base  or  subaltern  rights  are  transmissions  merely  of  the  pro- 
perty ;  for  the  superiority  is  resCTved  by  the  grantor ;  and  conse- 

Suently  the  granter*s  superior  continues  to  have  the  same  imme- 
iate  vassal  in  the  lands  as  formerly.  And  this  makes  a  consider- 
able difference  between  the  effect  of  base  and  of  public  infellment& 
In  a  public  right,  the  seisin  taken  by  the  disponee  is  null»  or  rather 
its  effect  is  susp^ided,  till  the  grantor's  superior  shall,  by  a  deed 
confirming  the  grant,  acknowledge  the  disponee  as  vassal ;  a  doc- 
trine clearly  deducible  from  the  rule  explained  iupr.  §  5. ;  whereas 
base  rights  did  at  no  time  require  such  confirmation  by  thegranter's 
superior  to  give  them  validity ;  because  in  these,  there  is  no  change 
of  the  vassid,  the  disponer  still  continuing  vassal  in  the  lands  in  re* 
gard  to  his  superior,  notwithstanding  the  subaltern  right  granted  by 
him  to  the  subvassaL  Nevertheless,  as  the  subvassid's  property  is 
exposed  to  the  hazard  of  all  the  casualties  falling  by  the  death  or 
delinquency  of  his  immediate  superior  where  there  is  no  confirma- 
tion, It  is  frequently  applied  for;  and  such  confirmation^  when 
granted,  effectually  secures  the  subvassal  against  all  casualties  falling 
as  aforesaid,  which  entirely  exhaust  the  property^  ex.  gr.  recognition, 
while  that  casualty  was  received ;  but  it  can  hardly  be  explained 
into  a  renunciation  by  the  superior  of  his  other  casualties  arising 
from  the  nature  of  the  feudal  contract,  which  infer  only  a  t^npor^ 
ry  right  to  the  rents,  or  to  any  part  of  them,  ex.  gr.  nonentry,  St. 
B.  %  T.  3.  §  28.  supr.  T.  S.  §  44. 

10.  Base  rights  had,  by  our  ancient  law,  as  strone  efiects  as  public ; 
but  as,  before  establishing  the  registers,  they  mignt  have  been  kept 
quite  concealed  from  all  but  the  grantor  and  the  grantee,  a  device 
became  frequent  among  proprietors,  of  first  selling  their  estates  for 
a  valuable  consideration,  and  afterwards  granting  a  base  infefhnent 
to  a  confident  person  ;  to  which  they  gave  a  false  date  prior  to  the 
^ale,  with  a  view  to  defraud  the  first  onerous  purchaser.  To  put  a 
stop  to  such  fraudulent  practice,  it  was  enacted  by  1540^  C  105., 
that  whoever  purchased  lands  on  an  onerous  titte,  and  attained 
peaceable  possession,  should  be  preferred  to  those  who  claimed 
under  a  private  or.  base  right,  though  it  should  bear  a  date  prior  to 
the  other.  Though  the  opposition  runs,  b;^  the  words  of  tJiis  act, 
between  onerous  rights  followed  by  possession,  and  private  ri^ts, 
it  was  so  explained  by  subseauent  custom,  that  an  oneroua  and 
public  right,  whether  followed  by  possession  or  not,  was  pr^rred 
to  a  private  right  on  which  no  possession  had  followed.  Because 
the  presumption  of  simulation  or  fraud,  arising  from  the  latency 
or  private  manner  of  executing  base  rights,  lost  its  force  by  the 
disponee's  possession,  a  base  right  was  from  that  period^  L  d  bs 
soon  as  the  disponee  attained  possession,  as  efiectual  as  A  public 
one :  And  hence  possession  was,  to  a  base  right,  while  this  dis- 
tinction continued,  what  the  superior's  confirmation  was  to  a  pu- 
blic ;  for  the  preference  in  a  competition  between  the  two,  depend- 
ed, not  on  the  dates  of  their  respective  seisins,  because  neith^  of 
the  rights  was  truly  perfected  by  seisin,  confirmation  being  neces- 
sary to  complete  the  one,  and  possession  the  other. 

11.  Base  rights  were  not  simply  annuUed.by  this  act ;  they  were 
only  declared  ineffectual  in  competition  with  rights  followed  by 
possession  ;  which  were  by  custom  interpreted  to  be  public  rilghts. 
when  therefore  these  were  out  of  the  question,  the  old  law  took 
place ;  which  considered  base  rights  as  completely  valid«    Efence 
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also  they  were  sustained,  to  force  production  of  all  seisins,  whe- 
ther public  or  private.  They  also  continued  effectual,  in  competi* 
tion  with  posterior  gratuitous  infeftments,  even  public ;  and  in  a 
competition  between  two  base  rights,  neither  of  which  was  accom- 
panied with  possession,  the  first  seisin  was  preferable. 

12.  Natural  possession,  by  cultivating  the  ground,  and  receiving 
the  rents  for  a  year,  is  made  an  essential  reauisite,  bv  the  letter  of 
the  statute,  for  making  base  rights  effectual ;  and  this  ccmtinued 
necessary  by  the  subs^uent  practice,  till  registers  were  establish- 
ed ;  but  from  tlie^t617,  when  all  seisins  were  ordained  to  be  pub- 
lished in  the  records,  the  slenderest  acts,  even  of  civil  possession, 
were  sustained  for  that  purpose ;  such  as,  a  simple  citation,  in  a 
suit  commenced  on  a  title  or  a  base  infeftment,  or  payment  of  inte* 
rest,  by  the  debtor  in  a  base  right  of  annualrent,  to  the  creditor. 
Thus  also  the  possession  of  the  principal  lands  was  construed  to  be 
the  possession  of  the  warrandice-lanos ;  because  till  the  principal 
lands  be  evicted,  there  can  be  no  access  to  the  warrandice-lands. 
The  husband's  possession  was,  upon  the  same  ground,  deemed  the 
wife's ;  for  the  wife  cannot  attain  the  naturd  possession  of  her 
jointure-lands  during  the  husband's  life ;  and  the  liferenter's  pos- 
session was  accounted  that  of  the  fiar,  because  the  fiar  was  exclud- 
ed from  the  natural  possessicm  by  the  liferenter.  Yet  this  doctrine 
was  not  applicable  to  the  case  of  a  base  right  granted  by  a  father 
to  his  son  with  the  reservation  of  his  own  liferent,  though  the  son 
was  excluded  from  the  possession  by  the  father's  liferent ;  Stair, 
June  14. 1666,  Home,  (Dict.  p.  1312.^ ;  because  a  design  to  disap- 
point creditors  was  presume^  both  n:om  the  nearness  of  the  rela- 
tion between  the  dinner  and  disponee,  and  from  the  father's  man- 
ner of  executing  the  deed,  by  reserving  his  own  liferent,  and  under 
that  title  continuing  his  former  possession,  which  naturally  ensna-* 
red  creditors  into  the  belief  that  he  had  made  no  alienation  which 
might  be  hurtful  to  them*  Thus  the  rules  of  preference  stood, 
ndiere  base  rights  were  competing  with  public,  in  consequence  of 
the  act  1540,  C.  105.  But  by  that  distinction,  the  right  of  luids 
became  precarious,  and  was  frequently  made  to  depend  upon  an 
uncertain  proof  by  witnesses  of  the  disponee's  possession ;  and 
th.ere  was  no  pretence  for  continuing  it  after  the  establishment  of 
our  public  records;  wherefore  it  was  enacted,  bv  1693,  C.  13.,  that 
all  seisins  should,  for  the  future,  be  preferable  according  to  the 
dates  of  their  sev^^  registrations,  without  respect  to  the  former 
distinctions  of  base  and  public,  or  of  being  dad  or  not  clad  with 
possession  *. 

13.  Public  rights  to  be  holden  of  the  granter's  superior,  may  be 
perfected,  either,  Jirstf  by  the  superior's  confirmation  of  them ;  or, 
2<%,  by  his  granting  a  charter  to  the  disponee  upon  the  r^ignation 
of  die  mrmer  vassal ;  of  which  infr.  §  17. ;  and  for  this  reason,  the 
grant  by  him  to  the  grantee  contains  both  procuratory  of  resignation 
and  precCTt  of  seisin.  When  the  grantee  intends  to  perfect  his 
right  in  the  first  way,  by  confirmation,  he  takes  seisin  on  the  pre- 
cept, and  then  procures  the  superior's  confirmation  '^^ ;  by  which, 

and 

*  It  has  been  foond  that  even  an  heritable  oflSce  pertaining  lo  the  King^s  boose- 
hold  may  be  traosmitted  by  base  infeftmept;  Foe.  CoU,  Jan.  17. 1782,  Siewart^  Djct. 
p.  6925.     . 

^^  It  was  affftted,  that  confirmation  of  the  precept  or  disposition  on  which  the  seisin 
prooeededf  witboot  confirmation  of  the  seisin  itself,  was  safficient  to  constitute  the  right 
public ;  bat  this  seems  to  have  been  disregarded  by  a  majority  of  the  Court }  Adamy 
I2ih  June  lilOf  Fac.  CciL    See^  howcTer,  BelVs  Election  Lam^ p.  242. 
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and  no  sooner,  the  granter  is  divested^  and  the  right  eatablisbed 
fully  in  the  grantee ;  vid.  $upr.  $  9.  This  confirmation  used  for- 
merly to  be  written  on  the  back  of  the  charter  or  disposition  grant- 
ed  by  the  vassal ;  but  doubts  having  arisen  since  the  statutes  im<> 
posing  certain  duties  on  deeds  written  on  stamped  paper  or  parch- 
ment, that  the  superior's  confirmation,  were  it  now  written  on  the 
back  of  the  charter,  might  be  set  aside  as  a  separate  deed  annexed 
to  the  same  sheet  of  parchment,  it  has  been  thought  necessary,  for 
removing  all  grounds  of  challenge,  to  make  out  the  confirmation 
in  a  charter  apart ;  in  which  the  superior  recites,  at  full  length,  the 
charter  confirmed,  and  then  subjoins  his  own  confirmation  or  rati-- 
fi^cation  of  it,. 

14.  Where  two  several  public  rights  of  the  same  subject  granted 
by  a  vassal  to  different  grantees,  are  confirmed  by  the  superior,  the 
preference  between  the  two  must,  by  the  general  rules  of  law,  be 
determined  by  the  dates,  not  of  the  rights  confirmed,  but  of  the  con* 
firmations ;  because  as  public  rights  have  no  validity  till  confir- 
mation, it  is  the  cbnfirmation  which  perfects  them  ;  and  the  right 
first  perfected  ought  to  be  preferred.  This  was  expressly  declared 
in  confirmations  by  the  crown,  1578,  C  66.  But  as  that  act  was 
barely  declaratory  of  our  former  law,  without  introducing  any  new 
rule,  therefore  though  the  letter  of  it  be  limited  to  confirmations  by 
the  crown,  the  same  doctrine  holds  in  those  granted  by  subject-su* 
periors,  that  the  confirmation  first  obtained  is  preferable  to  the  se* 
cond,  though  that  second  should  have  confirmed  the  first  infefhnimt. 
Hie  same  statute  directs,  that  no  double  confirmation  of  lands 
holden  of  the  crown  should  be  granted  for  the  future :  But  this  in- 
junction was  improper  :  for  the  Barons  of  Exchequer,  not  being 
competent  judges  in  the  question  of  double  confirmations,  nor  to 
the  nullities  that  may  be  objected  to  a  first,  cannot  refuse  granting 
second  and  third  confirmations,  pericuh  petentium.  As  to  the 
question.  What  is  to  be  deemed  the  first  charter  of  confirmation 
by  the  crown  ?  It  is  evident,  that  as  the  presenting  a  signature  to 
the  Barons^  and  the  procuring  it  to  be  passed  by  them,  are  only 
previous  steps  to  a  charter,  neither  of  these  are  to  be  regarded,  un- 
less it  appear  that  the  grantee  who  presented  the  first  signature 
has  used  all  due  diligence  to  perfect  his  rights  and  hath  been  ob- 
structed by  the  indirect  practices,  or,  as  it  is  commonly  es:press-' 
ed,  by  the  nimious  diligence  of  his  competitor ;  5tof>,  Dec.  6.  I6789 
JI/tYn,  (DioT,  p.  3038.).  Upon  this  ground,  npt  even  the  date  of 
the  charter  of  confirmation  can  afford  any  ground  of  preference,  be- 
cause the  dates  are  inserted  in  charters  by  the  crown  according  to 
the  time  that  the  signatures  on  which  they  proceed  are  passed  in 
exchequer.  It  is  therefore  that  charter  which  first  passes  the  great 
seal  that  is  to  be  preferred ;  for  it  is  the  seal  which  perfects  the 
confirmation^  and  serves  in  place  of  the  royal  superscription  j  Slair^ 
Feb.  26. 1680,  L.  Clackmannan,  (Dict.  p.  3029.) ;  Hare.  589.  C^-^ 
dross,  March  1682,  (Dicx.  p.  1387.). 

15.  The  charter  which  confirms  a  public  right  has  effect  from 
the  date  of  the  right  confirmed,  and  gives  that  right  the  same  force 
as  if  it  had  been  confirmed  immediately  afler.  making  the  grant  2 
for  it  is  of  the  nature  of  all  confirmations  to  operate  re^,  St.  A  2L 
T.  3.  §  28  *.  But  if  any  mid  impediment  sh^I  intervene  between 
the  date  of  the  charter  granted  by  the  vassal,,  and  that  of  the  con^ 
firmation,  it  hinders  the  confirmation  from  having  that  retrospective 
quality.    Thus,  if  the  vassal,  ailer  he  had  grantedii  charter  to  one  to 


Fac.  Coll.  Jan.  19.  1793^  Macdowall,  Jjpc.  Dicr.  p.  8S07. 
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be  holden  of  the  superior,  has  granted  a  second  to  another  to  be 
holden  of  hunself,  on  which  second  charter  seisin  has  been  taken 
by  the  disponee  before  the  superior's  confirmation  of  the  first,  that 
confirmation  has  no  operation  upwards  to  the  date  of  the  charter 
confirmed,  being  obstructed  by  me  intervention  of  the  base  right, 
which  was  fully  perfected  by  the  seisin  taken  upon  it,  but  has  effect 
only  fit>m  its  own  date ;  and  consequently  the  base  right  will  carry 
the  pmperty  of  Ae  lands  prpferably  to  the  pubUc  iTet  tl^  public 
right  must,  m  the  case  supposed,  carry  the  supenonty ;  because^ 
as  to  that,  the  base  right,  which  is  incapable  of  transmitting  the  su- 
periority to  the  disponee,  can  be  no  impediment,  Hope^  Min,  Pr. 
p.  6@t  §  151, 13SL  :  For  the  obtains  of  the  public  right  is,  upon 
its  confirmation  by  the  superior,  fully  substituted  in  the  place  of 
the  Taasal  who  made  it  over  to  him ;  and  consequently  he  becomes 
si^ierior  to  the  Tec^ver  of  the  base  right,  who  before  hdki  the  fee 
of  diat  vassal*.  A  right  which' is  not  perfected  prior  to  the  su- 
perior's confirmation,  cannot  hinder  the  retrosprective  effect  of  the 
confirmation,  ex.  gr.  a  base  right  on  which  sasine  hath  not  been 
taken,  or  an  adjudication  which  hath  been  neither  followed  by  sa- 
sine, nor  by  a  charge  against  the  superior  previously  to  the  con- 
firmation of  a  public  right :  Far  less  can  the  heir  oi  him  who  has 
granted  a  pubhc  right,  plead  his  ancestor's  death,  as  an  impedi- 
ment to  prevent  the  effect  of  a  confirmation  granted  by  the  su- 
perior after  that  period ;  fi>r  though  the  disponer's  singular  succes- 
scxr  may  object  to  a  public  right  granted  by  his  author  to  another, 
as  not  properiy  confirmed,  that  plea  is  by  no  means  competent  to 
the  disponer's  heir,  who  is  bound  to  fulnl  the  deeds  of  his  ances- 
tor ;  yet  Craig  seems  to  approve  of  a  contrary  decision,  LiL  •S. 
Z)icg;  4.  §  19. '*^^ 

16.  By  the  more  common  style  of  dispositions,  the  disponer 
grants  an  obUgation  to  infefi,  and  a  precept  of  seisin,  both  a  me 
and  de  vie,  in  the  option  of  the  disponee ;  and  seisin  is  gene- 
rally taken  upon  sudi  dispositions  indefinitely,  without  specially  re« 
jferring  to  eitner  of  the  two  precepts.  In  that  case,  the  law,  which 
conatrues  the  seisin  in  the  mann^  most  b^ieficial  to  the  disponee, 
who  has  the  rig^  of  option  to  ascribe  it  to  either  of  the  two  kinds, 
considers  it  as  a  seisin  de  me  or  base  ri^t ;  because  if  it  were  ac- 
counted a  public  right,  it  would  be  ineffectual  until  the  superior's 
confirmation.  But  if  the  superior  afterwards  confirm  the  ri^ht, 
it  is  held  fi*om  that  period  as  if  it  had  be^ti  from  the  beginning 
a  pcnbHc  right ;  see  Stair^  July  15.  1680,  Bish.  of  Aberdeen^  (Dict. 
p«  SOIL).  It  is  universally  agreed,  that  a  ri^t  which  only  holds 
base  of  the  granter,  is  not  by  the  superior's  confirmation  rendered 
public,  so  as  to  make  the  grantee  whose  right  is  confirmed,  im- 
mediate vassal  to  the  superior  confirming ;  for  the  superior's  confir- 
mation of  base  rights  is  intended  for  purposes  quite  different,  vid. 
supr.  %  9.  It  is  to  the  difference  here  stated,  between  base  and 
public  rights,  that  the  frequent  use  of  base  rights  in  our  practice  has 
been  owing :  For  many  purchasers  avoided  taking  a  public  infeft- 
ment,  not  chiefly  to  avoid  the  expence  of  confirmation,  but  the 
better  to  secure  their  purchase  ;  because  a  purchaser  by  acc^ing 

VOL.  I.  5 1  a 

*  See  this  doctrine  well  illustrated,  Fac.  Coll.  June  1.  I79i|  Mackenzie^  Sfc.  Diet* 

p.  275. 

• 
^^^  A  seisin  recorded  and  confirmed,  but  subject  to  a  nullity  from  an  error  in  the 

record,  does  not  divest  the  disponer  so  as  to  prevent  the  purchaser  from  afterwards 

completing  bis  title  by  resignation  \  Kibble^  Idthjune  ISH,  Fac.  Coll. 
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a  public  right  from  the  disponer^  which  is  not  effectual  till  it  be 
confirmed  by  the  sujierior,  was  in  danger  of  being  excluded  by  a 
seisin  taken  before  hisy  upon  a  base  ri^t  in  the  person  of  another. 
The  numerous  subaltern  rights  descending  from  one  dbwn  to  the 
other,  which  are  sometimes  to  be  found  affecting  the  same  lands, 
are  the  source  of  great  intricacy  in  the  conveyances,  and  of  diffi- 
culty in  Gompletinff  the  proper  titles :  And,  notwithstanding  the 
British  statute  before  ated,  directing  chaises  against  superiorst 
which  was  the  remedy  long  ago  proposed  oy  Lord  Stur  against 
this  evil,  B.  2.  T.4.  §  6.,  base  rights  have  abated  little  of  their  £re* 
quency  *. 

17.  Public  rights  or  transmissions  a  me,  may  be  also  perfected  by 
resignation,  which  is  that  form  of  law  by  which  a  vassal  surrenders 
the  feudal  subject  to  his  superior.  This  act  is  sometimes  perfbnn* 
ed  by  the  vasjml  himself^  wnich  is  called  remgnaiUm  proprm  mani- 
bus;  but  most  frequently  by  his  attorney,  in  virtue  of  the  procurar- 
tory  or  warrant  to  resign  contained  in  the  grant,  and  is  the  warrant 
of  all  resignations  which  are  not  made  proprm  mambm.  The  pro- 
per symbols  of  resignation  are  staff  and  baton ;  but  a  pen  has,  by 
immemorial  custom,  been  made  use  of  to  represent  £at  symbol 
in  the  act  of  resignation.  Resignation  of  borotigh  tenements  in 
the  city  of  Edinburgh,  was,  by  a  long  erroneous  custom,  made  in  the 
hands  of  one  of  the  bailies  by  the  svmbol  of  earth  and  stone ; 
which  was  sustained  upon  account  of  the  universal  error,  FmaU. 
Feb.  7.  1708,  Yaungf  (Dxct.  p.  3105.) ;  but  by  an  act  of  sederunt 
the  11th  of  that  month,  the  use  of  any  symbol  in  res^ation, 
other  than  staff  and  baton,  is  prohibited  nnaeac  the  sanction  o(  nul- 
lity f.  ^  ^  .         ' 

18.  The  necessity  of  using  special  symbols  in  resignatien,  ia  ow* 

ing  to  the  genius  both  of  me  Roman  and  Feudal  laws,  whicb,  in 
general,  refuse  to  admit  either  the  acquisition  or  transmission  of 
property  without  tradition.  As  feudal  rights  cannot  be  acquired 
without  seisin,  which  imports  a  delivery  of  the  sulgect  to  the  dis-> 
ponee,  neither  can  they  be  transmitted  or  extinguished  without 
resignation  ;  by  which  the  subject  is  understood  to  be  redelivoed 
to  me  superior.  And  hence  simple  renundations,  being  ooiv  p^- 
sonal,  have  no  operation  in  the  tranfiftnission  of  real  r^^its  folloBWed 
by  seisin,  Craig^  Lib.  3.  Dieg.  1,  §  21,  22. ;  DuriCf  Nov.  23.  1627, 
Dunbavy  (Dict.  p.  570.) ;  except  perhaps  in  sudi  redeemaUe  in- 
feftments  as  are  not  so  truly  rights  of  property  as  burdens  on  it; 
as  to  which,  vid.  infr^  T.  8.  §  34«  &  36.  Tne  form  of  resignation 
is  extremely  simple :  The  vassat  or  his  procuratw,  appears  before 
the  superior  or  his  commissioners,  and. on  his  knee  surrenders  the 
lands  to  him  by  the  delivery  of  a  pen,  which  is  accepted  by  the 
superior ;  and  upon  this  act  a  notorial  instrument  is  tiuken  1^  him 
in  whose  favour  resignation  is  made^  called  the  resignataryi  wiiicir 
the  notary  reduces  into  writing,  and  signs  before  witnesses.  S^ 
there  is  no  written  instrument  of  resignation  extended  in  the  trans- 

misaioB 

'  ^  Where  a  Tassal  grants  a  disposition  containing  proeuratory  and  precept,  he  it 
held  80  far  completely  denuded,,  that  bii  heir  cannot  be  con^dled  to  enter  wita  tha  to* 
perior ;  Fac.  Coll.  Feb.  10.  1769,  Dunda$,  Dicr.  p.  15085. 

f  Upon  this  act  of  sederunti  the  Court  fonnd  the  resignation  of  an  anmnJinoQl  cot 
of  a  tenement  in  Aberdeen,  anno  1790,  was  null,  as  made  with  the  symbol'^  a  peony 
tdolCf  and  not  with  the  lawful  symbols  of  staff  and  baton,  although  the  pxactipe  bad 
been  Tery  general  in  that  borough ;  Kilt.  No«  5,  voce  Sasine,  B.  qfJbexiee9$  June 
25,  17*2,  DicT.  p,  14S16, 


Of  Transmission  by  Confirmation  or  Resignation- 


403 


mission  of  burgal  tenements,  as  the  whole  facts  relative  to  the  sur- 
render are  recited  in  the  instrument  of  seisin  following  on  it 
Though  aeisin  must  be  taken  on  the  ground  of  the  lands,  resig- 
nation may  be  made  any  where. 

19.  Lands  are  resigned,  either  ad  perpetuam  remanentiam^  or  in 
favorem.  Where  the  superior  is  to  purchase  the  property,  the  vassal 
resigns  the  feu  to  the  superior  to  remain  with  nimself ;  by  which 
surrender  the  property  is  consolidated  with  the  superiority ;  i .  e.  he 
who  before  the  lands  were  surrendered  to  him,  was  vested  with  the 
bare  superiority,  acquires  by  the  resignation  the  property  also  of  the 
lands  surrendered.  And  as  the  superior's  original  seisin  9till  sub- 
sisted, notwitbstaijiding  the  right  by  which  he  had  given  the  pro- 
perty to  the  Vassal,  the  superior's  mrmer  right  of  property  revives 
on  the  vassal*s  resignation,  and  consequently  is  united  to  the  supe- 
riority without  the  necessity  of  a  iv^w  infeftment  The  vassal,  on 
the  other  hand,  where  he  purchases  the  superiority  from  his  supe- 
rior, must  perfect  his  right  upon  his  disposition  by  seisin,  as  any 
stranger  purdhaser.  must  have  done  who  was  not  the  proprietor  C 
And  after  it  is  thus  i^ested  in  th^  vassal,*  tib,must  resign  the  lands* 
iad  perpeiuafn  remanentiam  to  himself  as  superior,  if  he  wants  that 
tKe  property  and  superiority  should  go  to  the  same  Series. of  i^eirs  *. 
Biit  as  the  same  person  cannot  act  in  the  resignation,  under  the 
two  inconsistent  characters  of  superior  and  vassal,  the  purchaser, 
as  vassal,  must  CTant  a  procuratory  to  ailother  for  surrendering  the 
lands  to  himself  as  superior ;  and  the  resignation  proceeding  there- 
upon consolidates  eo  ipm  the  rights  of  property  and  supef iority. 
It  is  obvious  that  resignations  ad  remanentiam  Bxe^  in  either  of  those 
views,  extinctions  rather  than  transmissions  of  the  property  '^^ 

.  20.  Since  a  resiniation  €ui  remanentiam  vests  the  property  fully 
in  the  superior,  without  any  subsequent  seisin,  it  must  be  a  real 
right  in  tne  strictest  sense  Nevertheless,  when  the  registration-. 
of  real  rights  was  made  necessary  by  the  act  1617,  C.  16.,  instru- 
ments of  resignation  ad  remanentiam  were  not  expressed  in  the  sta^ 
tute  ;  by  which  omission  the  security  of  purchasers  was  left  imper- 
fect, who,  though  they  might  discover  from  the  records  whether 
the  vassal  disponing  stood  mfeft  in  the  lands,  could  not  know  by 
the  narrowest  inquiry  whether  he  had  not  again  surrendered  them 
to  the  superior;  This  defect  is  now  supplied,  by  J  669,  C.  3.,  which 
declares  lesi^ations  ad  remanentiam  null,  if  the  instruments  be  not 
roistered  within  sixty  days  from  their  date,  in  the  same  manner  as 
seisins,  and  reversions,  designations  ad  remanentiam  of  tenements 
holden  in  burgage,  are  excepted  from  this  last  statute,  provided  the 
instruments  be  recorded  in  the  court*books  of  the  borough  ;  but  if 
th^  are  not  so  registered,  the  resignations  are  null,  according  to 
the  general  rule  of  the  act  In  resignations  ad  remanentiam^  'made, 
not  by  a  procurator,^  but  by  the  resigner  himself,  a  special  solem- 
nity is  introduced,  by  1555,  C.  38.,  not  essential  to  other  resigna- 
tions, vie.  that  the  resigner,  as  well  as  the  notary,  must  sign  the  in- 
stnim^it  of  resignation.  This  rule  was  perhaps  intended  to  be  li- 
mited to  that  case  only  where  the*  resigner  had  subscribed  no  pre- 
vious obligation  or  warrant  for  resigning,  that  the  resi^ation  might 
not  rest  solely  on  the  credit  of  the  notary ;  and  Stair,  leaning  to 
this  conjecture,  gives  his  opinion,  that  though  the  statutory  words 

be 

•  See  Fac.  CoU.  March  8.  1786,  Bald^  Dicr.  p.  15084. 
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be  general,  expressing  no  Itmitationy  yet  the  instrument  given 
propriis  manibva  of  the  resigner,  even  withoirt  his  subscription,  is 
sufficient,  where  he  has  granted  any  previous  obligation  to  resign  ; 
which  opinion,  abstract  from  its  equity,  may  derive  some  support 
from  1563,  C.  8L 

21.  Though  upon  the  emerging  of  feudal  casualties  the  property 
returns  to  the  superior,  by  the  nature  of  the  feudal  contract,  as  free 
from  burden  as  when  the  right  was  first  granted^  T.  5.  §  79. ;  yet 
when  it  returns  to  him  upon  his  own  acceptance  of  a  voluntary  re- 
signation by  the  vassal,  his  consent  to  the  surrender  is  deemed  e- 
quivalent  to  a  confirmation  of  all  sudi  burdens  charged  upon  the 
feu  by  the  vassal  as  would  have  beai  effectual  against  his  singular 
successors,  as  subfeus,  leases,  rights  of  annualrent,  &c. ;  for  the 
right  arising  to  the  superior  from  such  resignation^  since  it  flows^ 
not  from  the  nature  of  the  feudal  grant,  but  firom  an  act  of  Che 
vassal  consented  to  by  the  superior,  can  be  no  better  than  ^e 
vassaVs  right :  And  if  Uie  law  stood  otherwise,  all  securities  com* 
petent  to  the  real  creditors  of  the  vassal,  or  his  tacksman,  might  be 
evacuated  at  once  by  his  resi^ation  *. 

22.  Resignations  infavorem  are  those  which  are  made,  not  with 
an  intention  that  the  property  of  the  lands  resigned  should  remain 
with  the  superior,  but  that  it  may  be  agun  mven  by  him,  eifber  to 
the  resigner  himself,  or  to  a  third  party.  When  the  resigner  sur* 
renders  the  lands  in  favour  of  himself,  without  proposing  any  alte- 
ration in  the  former  investiture,  there  is  no  proper  transmission  ; 
because  the  right  immediately. tetums  in  its  former  condition  to 
him  from  whom  it  came :  But  if  he  resigns  fix>m  himself  and  a  cer- 
tain order  of  heirs,  in  favour  of  himself  and  a  different  order 
of  heirs,  or  if  he  resigns  a  wardholding,  that  it  may  be  returned 
to  him  feu  or  blanch,  the  right  changes  its  nature  in  these  re- 
spects, and  so  is  truly  a  transmission.  In  resignaticms  in  favarem^ 
tne  superior^  after  receiving  the  symbol  c^  resignation  from  the 
vassal,  must  again  deliver  it,  either  to  the  resigner  nimself,  if  he  re* 
signed  in  his  own  favour,  or  to  any  third  person  in  whose  favour 
the  lands  were  truly  resigned ;  whereas,  in  resignations  ad  remanent 
tianij  the  bare  acceptance  of  the  symbol  by  the  superior  completes 
the  act  of  resigning. 

23.  The  instrument  which  bears  the  superior's  acceptance  of  the 
vassal's  resignation  infavorem^  creates  a  personal  obligation  on  the 
superior  to  perfect  the  right,  by  giving  charter  and  seisin  to  the 
resignatary :  But  till  it  be  thus  perfected,  the  resignation  cannot 
have  the  real  effect  of  a  res^nation  ad  remanentiamj  so  as  to  esta- 
blish the  property  in  the  resigiiatary ;  because  seisin  is  essaitial  to 
the  completing  of  the  feudal  ri^t  of  heritd>le  subjects.  Neither 
can  the  property  be  transferred  to  th^  superior  by  me  surrender  of 
the  lands  to  him  ;  because  delivery  itself,  if  it  be  not  accompanied 
with  an  intention,  or  ammta^  to  transfer  the  property  upon  some 
sufficient  or  habile  title,  as  sale,  donation^  &c.  can  have  no  such 
effect ;  and  in  resignations  in  fsvorem^  there  is  not  only  no  hoMRs 
causa  tramferendi  daminiij  but,  on  the  contrary,  the  surrender  is 
made  with  a  special  view  to  convey  the  property  to  another,  and 
under  the  express  quality,  th^t  the  right  shall  not  remain  with  the 
superior.  The  fee,  therefore,  continues  vested  in  the  resigner,  in 
the  intermediate  period  between  the  resignation  and  the  perfect- 
ing the  resignatary's  right  from  the  superior  by  seisin,  Cr.  Lib.  8. 

Dieg. 


*  See  Karnes's  Elacidations,  Art.  11.  Dominium  directum  et  utile. 
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Dieg.  1.  $  17. ;  for  the  resigner  cannot  possibly  be  divestedi  till 
he  in  whose  favour  the  resignation  is  made  be  invested  *.  It  is 
because  our  law  has  considered  such  resignations  as  personal  and 
incomplete  rights^  till  seisin^  that  when  instruments  of  designation 
ad  remaneniiam  were  ordained  to  be  registered^  because  these  were 
real  rights,  no  such  provision  was  made  for  resignations  infavorem : 
And  from  hence  it  foUowsy  that  the  first  seisin  on  a  second  resign 
nation  is  preferable  to  a  posterior  seisin  upon  the  first  resignation. 
Yet  as  the  superior's  acceptance  of  a  first  resignation  lays  him 
under  an  oblivion  to  perfect  the  resignatary's  ri^ht,  he  becomes 
liable  to  him  m  damages,  if  he  shall  counteract  this  obligation  by 
accepting  a  second  surrender,  on  which  a  prior  seisin  may  be  taken 
.^  thepreiudice  of  the  first  resiffnatary* 

24.  If  we  resigper  is  not  truw  cUvested  by  the  resignation,  and 
consequently  continues  vassal,  till  seisin,  the  casualties  of  superiority 
must  necessarily  Mi  by  the  death  or  delinquency  of  the  resigner,  ex. 
gr.  ward  and  recognition,  while  these  subsisted,  Stair^  Nov.  14. 1677, 
Furve89  (Dict.  p.  6890.).  And  from  the  same  doctrine  one  might 
be  apt  to  conclude,  that  the  lands  cannot  fall  in  nonentry,  by  mis 
Tesignation ;  for  nonentry  is  excluded  while  there  is  a  vas^  m  the 
laxi&  not  divested :  Yet  all  our  writers  assert  the  contrary,  upon 
this  ground,  that  the  services  due  by  the  vassal  cannot  be  exacted 
from  the  resigner  by  the  superior  who  has  accepted  a  resignation 
from  him ;  and  as  no  superior  ought  to  be  deprived  of  the  feudal 
services,  merely  for  doing  an  act  at  the  vassal's  own  desire,  the  su- 
perior thmrelbre  is  entitled  to  the  ^nonentry«duties  from  the  resign- 
er till  he  get  a  vassal  firom  whom  he  can  with  congruity  demand 
these  services.  But  if  any  obstruction  is  thrown  in  the  way  of  the  rc^- 
signatary'a  seimabv  the  soperior  himself,  he  can  from  that  praiod 

.  have  no  daim  to  the  nonentry^duties ;  for  he  has  himself  to  olame 
that  he  is  not  provided  with  another  vassal ;  CV.  Lib.  3.  Dieg.  1. 
$  16.  et  seqq.;  DirL  v.  Betigtuaion ;  SL  B.  a  T.  2.  §  12. 

25.  If  one  who  stands  mfe^n  lands  or  annualrents,  and  has  been 
in  the  possession  of  them  for  forty  years,  shall  be  afterwards  called 
an  question,  for  want  of  procuratories  to  resign,  of  instruments  of 
resignation,  or  of  warrants  to  take  seisin,  it  is  declared  by  1594, 
C.2l^9  that  the  possessor  cannot  be  compelled  to  produce  any 
of  those  in  the  action  brought  against  him  after  the  forty  years ; 
and  that  the  want  of  them  ^all  be  no  ground  for  setting  aside 
his  right,  if  the  diarter  and  seisin  on  which  nis  possession  proceeded 
be  extant    By  the  uniform  custom  about  the  date  of  that  act,  procu- 
ratories or  precepts  were  written  on  paper  or  parchmept  apart  from 
the  charters  or  dlispositions,  of  which  they  were  truljr  a  part ;  and 
the  view  of  the  act  was,  diat  the  validity  o£  seisins  which  had  taken 
efiTect  by  forty  years'  possession  should  not  d^)end  on  the  preser- 
ving detached  writings  that  consisted  mostly  m  form,  and  might 
therefore  be  thou^t  by  the  parties  little  worth  the  keeping. 
Tlu>ugh  therefore  procuratories  for  resigning,  and  precepts  of  sei- 
sin, must  by  the  present  law  be  engrossed  in  the  charter,  or  <^er 
deed  of  alienation,  a  seisin  cannot  by  itself  constitute  a  valid  right 
on  the  footing  of  this  act,  upon  pretence  that  it  lays  no  necessity  on 
the  possessor  to  produce  tnese  procuratories  or  precepts ;  for  the 
statute,  &r  from  aispensing  with  the  production  of  the  fundamental 
deeds  which  divest  the  granter,  or  from  resting  the  whole  gfbnt  on 
the  &ith  of  a  notary,  requires  the  existence  of  the  charter,  of  which 

VOL.  I.  5  k  the 

*  See  Fac.  CoU.  Rb.  S8. 1760,  Orani^  Diet.  p.  87M. 
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the  procuratory  or  precept  make  a  part,  as  an  expreaa  condition  of 
the  enactment  Nay,  though  an  estate  should  jt>e  settled  by  a  bare 
.procuratory  of  resignation,  without  any  charter  or  dispositioui  which 
IS  now  frequently  practised,  the  procuratory  must  be  produced  to 
support  the  jight,  even  after  the  terty  years.;  because  the  procura- 
tory is  in  that  case  the  only  deed  of  conveyance,  and  so  supplies 
the.  place  of  the  charter.  This  statute  relates  only  to  resignations  in 
favarem ;  lor  resignations  ad  remanentiam  are  of  themselves  effec-  ^ 
tual  to  extinguish  the  right  of  the  resigner  without  any  subsequent 
seisin.  In  bur^age-tenements,  a  seisin  which  bears  resignation  to 
have  been  maae,  is  always  sustained  without  producing  any  in- 
strumeot  on  which  it  proceeded ;  because  in  these  no  written  in- 
strument is  extended  upon  the  act  of  resigning;  vid.  mpr.  $  1& 
This  act  1594  is  not  rendered  useless  by  the  posterior  statute  of 
prescription  in  1617,  which  in  certain  events  secures  the  possessor 
after  forty  years,  upon  production  of  a  seisin  or  seisins,  though  he 
should  not  produce  the  charters,  or  other  warrants,  on  which  they 
Jiave  proceeded :  For  that  last  act  requires .  peaceable  and  uninter- 
rupted possession,  upon  successive  seisins,  standing  for  forty  years 
together ;  whereas  possessors  may  be  entitled  to  the  benefit  of  the 

first  act,  without  either  of  these  requisites,  SL  B.  2.  71  3.  §  19. 

Hitherto  of  transmissions  executed  voluntarily  by  thegranter.  But 
creditors  in  real  rights  may  sometimes  be  compiled  by  law  to 
make  conveyances  of  them,  either  to  judicial  purchasers  or  postpo- 
ned creditors ;  as  to  which  see  if^*  TU.  12.  §  66. 

26.  Not  only  complete  feudal  rights,  but  incomplete  personal 
ones,  as  dispositions  or  charters  not  perfected  by  seisin,  are  sub- 
jects capable  of  transmission.  Upon  this  article  the  following  ob- 
servations may  be  proper :  Firsts  Where  one  who  has  a  bare  per- 
sonal mght  of  lancis  makes  it  over  to  another,  the  disponee  is  not 
by  that  conveyance  vested  in  the  feudal  or  real  right  of  the  sub* 
ject  disponed.  As  the  grantor's  right  was  persoriaK  so  must  that 
of  the  disponee  be ;  for  one  cannot  transfer  a  right  to  another 
which  is  not  in  himself;  And  though  dispositions  granted  by  those 
who  are  not  themselves  infeft,  usually  contain  precepts  of  aeisin, 
as  if  the  granters  could  give  seisin  ;  yet  such  precepts,  being  grant- 
ed a  non  kabenle  potestatemj  must  be  ineffectual  to  the  di&ponees. 
2dly9  Though  seisins  proceeding  on  such  precepts  are  originally  in- 
valid, they  may  acquire  validity  upon  seisin,  taken  by  the  dtsponer ; 
because  from  th^t  moment  he  is  in  a  capacity  to  infefl  the  dispo* 
nee  ;  so  that  his  seisin  accrues  to  the  disponee  by  the  rule  explain* 
ed  above,  §  3.  St.  B.  3.  Tit  2.  §  %  Sdly^  By  our  former  practice, 
where  a  person  not  infefl  in  lands,  disponed  his  right,  first  to  one* 
and  afterwards  to  another,  the  first  disponee  was  preferred  to  the 
subject,  upon  this  ground,  that  one  whose  right  to  lands  was  merely 
personal,  which  is  no  more  than  a  Jus  obligationii^  may  divest 
himself  fully  by  any  personal  deod  properly  expressing  his  will  to 
transfer  the  right ;  so  that  after  the  first  disposition,  no  right  is  left 
in  the  disponer  which  can  be  carried  by  the  second ;.  Dec  8.  1710, 
Bule,  (DrcT.  p.  2844.) ;  Dec.  19.  1710,  Erskiney  (Dict,  p.  2846L)  ; 
both  reported  by  Forbes.  But  this  rule,  besides  that  it  is  not  just* 
ly  applicable  to  feudal  rights,  which  require  seisin  to  perfect  than, 
rendered  the  security  of  singular  successors  precarious,  since  there 
is  no  necessity  of  registering  any  personal  right  It  is  therefore 
fixed  by  the  later  practice,  that  the.  granter  of  a  personal  right  of 
lands  is  not  so  divested  by  a  iirst  disposition,  but  that  he  may  ef^ 

fectually 
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fectually  make  over  the  right  to  another^  either  by  voluntary  or 
judicial  conveyance ;  and  that  the  preference  between  the  two  dis-* 
ponees  ought  to  be  settled,  not  according  to  the  dates  of  the  seve« 
ral  grantSi  because  they  cannot  be  discovered  by  the  records,  but 
according  to  the  priority  of  the  seisins  following  on  them,  Clerk 
Home^  59.  {BellofBlackwoodhouse,  June  22. 1737,  Diet.  p.  284&) « '^^ 
Nor  can  it  hurt  the  preference  of  the  disponee  first  infeft,  though 
his  author'^  right  should  continue  personal  till  seisin  be  also  taken 
by  his  competitor.  Clerk  Home,  111.,  {NeUsony  Dec.  92.  1738,Dict« 
p.  777S.).  Nor  even  though  it  should  remain  personal  till  the.  com* 
petition:  for  it  is  in  his  power  to  infeft  his  author  when  he  will ; 
and  at  what  time  soever  the  author's  right  is  thus  perfected,  his 
seisin  accruest  not  equally  to  both  disponees,  but  to  him  alone  who 
obtained  the  first  seisin  upon  his  disposition. 
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FEUDAL  rights  have  been  hitherto  discoursed  of  as  they  are 
simple  and  absolute  V  But  because  sundry  heritable  rights  are 
conditional,  or  limited,  it  may  be  proper  to  explain  iti  what  respects 
these  difier  from  absolute  rights.  The  conditions  most  usually  in*^ 
serted  in  chapters,  either  regard  the  order  of  succession  ;  or,  2c%, 
they  are  limitations  imposed  on  the  grantee  in  the  use  of  his  pro- 
lerty ;  or,  Sc%,  they  set  bounds  to  the  duration  of  the  right.  Tlie 
irst  two  shall  be  afterwards  handled,  under  the  head  of  tailzies,  B.  3. 
T.  8.  The  last  sort,  which  is  applicable  only  to  rights  which  in 
the  law  of  Scotland  are  called  tedeemable^  is  to  be  the  subject  of 
this  title. 

2.  A  redeemable  right  is  defined  by  Mackenzie,  that  whibh  re- 
turns to  the  disponer  or  granter  on  payment  of  the  sum  for  which 
it  was  granted.  But  this  definition  is  formed  ex  eo  quod  plerumqae 
Jit ;  for  rights  may  be  granted  redeemable  upon  the  payment  of  any 
determinate  sum  by  me  granter^  though  no  vahie  whatever  hath 
been  given  for  them ;  ex.  gr.  a  gratuitous  disposition  by  a  father 
to  his  son,  redeemable  on  payment  of  a  rose  noble.  Nay,  nothing 
hinders  a  right  from  returning  to  the  granter  without  the  payment 
of  any  sum ;  as  if  one  should  make  over  lands  to  a  stranger,  with  a 
clause  of  return  to  himself  on  the  existence  of  issue  of  his  body. 
And  though  a  right  of  this  sort  cannot  be  called  redeemable  in  the 
strict  grammatical  sense  of  the  word,  since  no  price  is  paid  for  re-- 
covering it,  it  carries  with  it  all  the  properties  of  a  redeemable 
right.  Under  the  appellation,  therefore,  of  redeemable  rightsj  all 
those  may  be  includea,  in  which  a  power  or  faculty  is,  in  a  certain 
event,  or  within  a  certain  period  of  time,  or  without  any  restriction 
in  point  of  time,  competent  to  the  debtor,  or  the  granter  of  the 
rignt.  This  power  to  redeem  is  called  a  right  of  reversion^  because 
it  is  by  that  power  that  the  subject  granted  is  made  to  revert  to  the 

granter. 

*  Some  rule  applicable  to  adjudications  followed  by  first  inreftment;  Fac.  Coll.  Feb. 
IS.  17S1»  Mitchelsy  Didrr.  p.  10S9&.  See  alsp  case  of  E.  of  Bja$elerrjfs  Creditor ^ 
Nm.  8/  i 744»  I^h p.  SS^-,  Dicr.  p.  10288.  $  Jan.  SI.  1792j  Russell^  i^c.  DiCT.  p.  lOSOO* 


Conditional  and 
limited  rights, 
opposed  to  ab- 
solute. 


Redeemable 
riglus^ 


'^^  See  this  subject  followed  out,  1.  Bellas  Cwnm.  p.  23. 
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granter.  Reversions  are  either  legal,  which  arise  fxota  the  law  it^ 
self,  as  in  apprisings  or  adjudications,  which  by.  statute  are  de- 
clared redeemable  within  a  certain  term  after  their  date ;  or  con- 
ventional, which  are  constituted  by  the  agreement  of  the  parties, 
whether  they  be  incorporated  in  die  body  of  the  ri^t,  or  grant-* 
ed  in  separate  writings,  A  reversion,  when  adjected  to  a  pio- 
per  sale,  is  truly  the  pactum  deretrovendendox^^  the  Roman  law,  by 
which  it  is  stipulated,  that  the  seller  has  a  jpOwer  of  buying  back  his 
iroperty  wilhm  a  time  particularly  specified,  at  the  price  he  gat 
n  iL  But  reversions  were,  by  the  usa^  of  Scotland,  used  moat 
frequently  in  rights  panted  by  a  debtor  m  security  of  the  sums  ad- 
vanced to  him  by  his  creditor ;  which  are  chie%  three,  wadsets, 
infeftments  of  annualrent,  and  those  which  get  the  special  appella^ 
tion  of  riglUs  in  security. 

3.  The  nature  of  a  wadset  may  be  known  by  its  name,  Wad^  in 
the  old  Saxon  language,  signified  a  pledge ;  and  set  is  ^  word  made 
use  of  to  denote  a  temporary  right  of  lands,  or  its  fruits.  Thus, 
tacks  are  called  sets ;  so  that  a  wadset  is  a  temporary  right  by  which 
lands  or  other  heritable  subjects  are  impignorated  by  the  proprie- 
tor to  his  creditor  in  security  of  his  aebt.  A  wadset  differs  in 
nothing,  as  to  its  constitution  by  seisin,  from  other  heritable  rights : 
Its  specialties  lie  only  in  the  right  of  reversion.  As  the  names  of 
deUar  and  creditor  are  seldom  made  use  of  but  in  the  case  of  move- 
able debts,  the  debtor  who  receives  the  monev,  and  grants  the 
wadset,  is  cidled  the  reoerser^  because  he  is  entitled  to  the  ri^t  of 
reversion ;  and  the  creditor  to  whom  the  wadset  is  granted  0^ 
the  name  of  wadsetter^  because  the  right  of  the  wadset  is  vested  in 

him. 

4.  Originally  the  property  of  the  lands  wadset  remained  with  the 
debtor  agreeably  to  the  genuine  nature  of  impignoration :  it  was 
the  possession  only  which  was  transferred  to  the  creditor  for  his 
security,  Reg.  My.  L.  3.  C.  2, 3,  &c  Wadsets  continued  to  be 
proper  pledges  for  some  centuries.  It  appears  from  the  style  of  a 
right  ofwa£et  granted  in  the  year  1419,  preserved  by  Skene,  voce 
Reversion,  that  they  were  then  executed  m  the  form  of  a  charter ; 
by  which  the  reverser  impignorated  the  lands  to  his  creditor,  to  be 
enjoyed  by  him  till  payment  of  the  sum  lent ;  so  that  the  debtor 
was  sufficiently  secured  in  his  right  of  reversion,  it  having  been  ex- 
pressed in  gremio  of  the  charter  granted  bj^  himsel£  But  not  long 
after,  the  form  changed  graduallv  from  a  right  of  pledge  to  a  deed 
of  alienation }  the  property  of  the  lands  was  given  bv  the  charter 
absolutely  to  the  creditor ;  and  the  debtor,  in  place  of  being  secur- 
ed in  his  right  of  redemption  by  a  clause  in  the  charter,  as  was  the 


former  practice,  got  letters  of  reversion  from  the  creditor  in  a 
parate  writing.  Sy  these  means,  wadsetters  who  appeared  from  the 
&ce  of  their  rights  to  be  the  irredeemable  proprietors  of  the  wadset 
lands,  had  it  in  their  power,  by  alienating  them  in  fitvour  of  a  stran- 
ger,, to  evacuate  the  reversion  competent  to  the  debtor,  which  being 
in  its  genuine  nature  a  personal  right,  was  indeed  obligatory  on  the 
wadsetter  and  his  heirs,  but  could  have  no  force  agains<i  his  flwgu- 
lar  successors.  To  obviate  this  fraudulent  practice,  all  reversions, 
though  granted  in  writings  apart,  were,  by  1469,  C.  27.,  to  be  after- 
wards explained,  declared  to  be  effectual  to  the  reverser  against  all 
singular  successors  in  the  wadset  right  Creditors  seldom  diooae, 
by  the  present  practice,  to  secure  their  debts  by  way  of  wadset ; 
but  when  they  ao,  the  right  is  commonly  executed  in  the  foan  of 
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a  mutual  contract ;  in  which  the  reverser  does  not  barely  impigno- 
rate,  but  alienate  the  lands,  in  consideration  of  the  sum  borrowed  by 
him  ;  and  the  wadsetter,  on  the. other  part,  grants  the  right  of  re- 
version. ^ 

5.  The  opinion  delivered  in  general  terms  by  all  our  writers,  that 
rights  of  reversion  are  stricti  jurisj  and  that  therefore  they  go  nei- 
ther to  heirs  nor  assignees  where  these  are  not  expressed,  Cr.  Lib.  1. 
Dteg.  9.  §  33.,  vers.  Sed  ut.  and  Lib.  2.  Dieg.  6.  §  3. ;  Hop.  Min. 
Pr.  §  171.;  St.  B.  2.  Tit.  10.  §  7. ;  Mack.  §  4.  h.  t. ;  is  hardly  re- 
concileable,  either,  fintj  to  the  known  rules  of  law,  or,  2^/y,  to  our 
practice.  Though  a  reversion  adjected  to  a  proper  sale  of  lands 
ought  not  perhaps  to  be  stretched  beyond  the  words  expressed  in 
it,  because  it  tends  to  weaken  or  suspend  the  right  of  property, 
which  the  purchaser  hath  acquired  for  a  valuable  consideration, 
inJT.  B.  3.  Tit.  3.  §  12. ;  yet  in  wadsets,  where  the  value  of  the 
lands  seldom  fails  greatly  to  exceed  the  amount  of  the  debt  for  which 
they  stand  impignorated,  a  right  of  redemption  ought  to  receive 
the  most  liberal  interpretation ;  because  the  favour  lies  altogether 
for  the  reverser :  Ana  hence  the  actio  pignoratitia  of  the  Romans, 
for  making  the  redemption  of  a  pledge  effectual,  was  deemed  an 
actio  hofUBJidei. 

6.  As  to  our  practice  in  this  article,  it  has  been  adjudged  by  re- 
peated decisions,  that  reversions  need  not,  like  rights  of  a  strict  in- 
terpretation, be  fulfilled  in  their  precise  terms,  Df/ne,  Dec.  11.  1638, 
JFinlayson^  (Dict.  p.  2170.) ;  Stair ^  Feb.  1. 1667,  Creditors  of  Murray ^ 
(DicT.  p.  18465.).     And  in  a  late  case,  where  the  reversion  required 
consignation  in  gold  and  silver,  consignation  upon  an  order  of  re- 
demption, though  in  bank-notes,  was  adjudged  effectual  to  found 
the  reverser  in  a  right  of  redeeming  the  lands  at  the  next  term, 
upon  payment  of  the  redemption-money  in  current  specie,  without 
the  necessity  of  using  any  new  order  ;  JRm.  Coll.  i.  194.,  {Duke  of 
Gordon^  March  2.  1756,  Dict.  p.  16543.).     Thus  also,  though  the 
reversion  should  not  exrpress  a  power  of  redeeming  from  the  heir 
of  the  wadsetter,  as  well  as  from  himself,  redemption  is  competent 
against  the  heir,  if  the  words  can  admit  of  that  construction  ;  Durie^ 
Feb.  6.  1630,  Afeiir,  (Dict.  p.  10389.).     And  reversions,  even  when 
they  are  adjected  to  proper  sales,  are  found  to  be  descendible  to  the 
reverser's  heirs,  if  there  be  no  clause  discovering  the  intention  of 
parties,  that  the  right  of  reversion  should  be  personal  to  the  rever- 
ser himself;  iSteir,Jiin.9. 1662,Jg;.  ilforay,(DicT.p.l0322.).   Thus, 
lastly^  though  the  clause  of  reversion  should  be  explicit,  that  the 
reverser  shall  have  no  right  to  redeem  but  with  his  own  proper 
nQoney,  such  clause  is  disregarded,  as  catching  an  undue  advantage 
of  the  debtor's  necessities ;  aud  consequently  it  is  competent  to 
him  to  redeem  the  wadset,  either  with  his  own  or  with  borrowed 
money;    Fac.   Coll.  ii.   182,  (Madntosh^  March  8.    1759,  Dict. 

p.  7845.). 

7^  It  cannot  be  dissembled,  that  our  supreme  court  have,  in  their 
deliberations  upon  this  point,  assumed  the  position,  that  reversions 
are  not  transmissible  by  any  voluntary  conveyance,  unless  they 
bear  expressly  to  assignees;  Stair ^  Dec  6.  1661,  Home^  (Dict. 
pu  10S73.) ;  Ftmnt.  Jan.  2.  1696,  Burnet,  (Dict.  p.  10393.);  upon 
this  medium,  that  reversions  are  mere  faculties,  which  are  person- 
al, and  consequently  not  transmissible  by  those  who  are  entitled  to- 
them  till  they  be  exercised.  But,  firsts  If  rights  of  reversion  be 
truly  personal  to  the  reverser, 'why  has  our  practice  made  them  de- 
^cendiUe  to  his  heirs  ?  for  the  reason  why  leases,  though  they  de- 
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scend  to  heirs,  cannot  be  transmitted  by  assigdation^  ntpr.  T.  6. 
§  31.^  is  by  no  means  applicable  to  reversions,  ^dly^  The  distinc- 
tion between  rights  and  faculties  appears,  in  »o  far  as  relates  to 
this  particular,  to  be  without  a  real  difference ;  for  what  are  the 
most  part  of  our  predial  servitudes,  and  numbers  of  other  rights, 
but  powers  vested  in  one  person  over  the  property  of  another  ? 
which  rights  are  nevertheless  universally  understood  to  go  to  assig- 
nees, though  assignees  should  not  be  mentioned 

8.  But  however  this  point  might  be  determined,  the  following 
positions  are  incontestable :  Firsts  That  where  an  order  of  redemp- 
tion is  used  by  the  reverser,  in  consequence  of  which  the  redemp- 
tion-money is  consigned,  that  order  is  assignable,  though  assignees 
should  not  be  expressed  in  the  reversion,  said  Dec.  6. 1661,  Home^ 
(DicT.  p.  10373.) ;  because  the  &culty  to  redeem  is  by  the  consig- 
nation actually  exercised,  and  so  is  converted  into  a  proper  and  es- 
tablished right ;  and  as  the  consigned  money  is  transmissible  to 
an  assignee,  the  assignee  must  be  entitled  to  a  prosecution  of  the 
redemption  by  an  action  of  declarator.  2dltfj  It  is  a  fixed  point, 
that  reversions,  though  they  should  not  bear  to  assignees,  may,  out 
of  favour  to  creditors,  be  carried  by  adjudication,  which  is  a  legal 
assignment.  Fount.  July  30.  1680,  Bruce^  (Dict.  p.  10415.),  obser-* 
ved  (Folio J  Dict.  ii.  p.  79.  Nay,  it  may  be  maintained,  though 
Hope  inclines  to  the  contrary  opinion,  Mn.  Pract.  said  §  17  L,  that 
even  where  assignees  are  excluded,  reversions  may  be  adjudged 
by  creditors ;  for  as  the  reverser  hath  it  in  his  power  to  use  an 
order  of  redemption  upon  his  right,  by  which  all  are  agreed  that 
the  right  of  reversion  becomes  transmissible,  if  he  shall  refuse  to 
exercise  that  faculty  for  the  benefit  of  the  creditors,  the  law  ought 
to  supply  that  defect  by  the  proper  diligence  of  the  creditor  him* 
self.  This  distinguishes  the  case  of  reversions,  from  leases  where 
assignees  are  excluded ;  for  the  reason  why  such  leases  are  not  ad- 
judgeable is,  that  the  tacksman's  right  to  possess  is,  by  the  lease, 
m^de  personal  to  himself;  so  that  he  cannot,  by  any  circuit,  trans- 
fer that  possession  to  another ;  nor,  consequently,  be  accused  of 
injustice  for  not  conveying  to  his  creditor  a  right  which  that  credi* 
tor  cannot  hold. 

9l  Sir  George  Mackenzie,  in  his  observations  upon  act  1469, 
C.  27.  (p.  67.)  which  first  declares  reversions,  though  not  engrossed 
in  the  body  of  the  wadset,  efiectual  against  the  wadsetter's  sin^- 
lar  successors,  contrary  to  their  genuine  nature,  affirms,  that  it  be* 
hoves  the  reverser  to  record  his  reversion,  in  order  to  give  it  the 
effect  conferred  on  it  by  the  statute.  But  that  doctrine  seems  to 
have  no  foundation  in  the  enactment ;  for  the  first  port  of  it  gives 
to  reversions  the  force  of  real  rights,  without  the  least  mentioii  €£ 
registration ;  and  the  last  part  of  it  contains  barely  an  injuDCtiaa 
to  the  clerk<-register  to  receive  them  into  his  record^  if  the  revetser 
shall  demand  it,  in  order  to  preserve  his  right  from  perishing,  to*- 
gether  with  a  declaration,  that  the  production  of  an  extract  oi  them 
from  the  register  shall  be  as  effectual  to  the  reversers  as  if  tbur 
principal  rights  were  produced.  By  this  means,  though  the  xerow 
ser  was  by  that  statute  secured  agamst  the  fraudulent  alienadoB  of 
the  lands,  by  the  wadsetter  in  favour  of  a  stranger,  the  secmri^  of 
purchasers  was  rendered  most  precarious ;  who,  after  having  mupi^ 
red  lands  on  the  faith  of  a  right  which  appeared  ex  fade  imdfl 
able,  might  nevertheless  have  been  obliged  to  yield  them  iqi 
reverser ;  whose  right  they  could  not,  after  the  narrowest 
find  out,  by  the  reoords.    And  it  was  on  account  c^  this  ioi 
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that  reversions  were»  by  a  later  statute,  1617)  C.  16.,  not  only  al- 
lowed, but  directed,  to  be  registered  in  the  register  of  seisins  and 
reversions ;  without  which  registration,  they  continue  ine£fectual 
against  singular  successors  :  So  that  now  a  purchaser  of  lands  from 
one  whose  right  appears  to  be  absolute^  is  safe  in  his  purchase, 
though  his  author  should  have  granted  a  reversion  in  a  writing  a- 
part,  if  he  perfect  his  disposition  by  a  seisin  duly  registered  before 
the  registering  of  the  reversion  ;  because  a  reversion  unregistered 
being  merely  a  personal  right,  cannot  come  in  competition  with  a 
right  thus  completed  by  seisin,  which  is  real. 

10.  This  last  statute,  1617,  requires  the  registration  of  reversions, 
assignations,  and  discharges  of  reversions,  renunciations  of  wadsets, 
and  grants  of  redemption ;  and  even  enjoins  the  registering  of 
bonds  or  obligations  for  granting  reversions;  which  proves,  that 
the  legislature  understood  bonds  of  reversions  to  be,  in  consequence 
of  the  act  1469,  real  rights,  in  as  proper  a  sense  as  formal  rever- 
Reversions  themselves  must,  by  the  statute,  be  recorded 
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within  sixty  days  after  their  date :   but  it  is  declared  sufficient, 
that  bonds  of  reversion  be  registered  within  sixty  days  after  seisin 
taken  by  the  wadsetter  upon   his  wadset;   because  till  then  the 
wadset  continues  a  right  merely  personal,  and  consequently  may 
be  affected  by  any  deed,  though  not  registered      Grants  of  re- 
demption, (t«  e.  grants  declaring  the  lands  to  be  redeemed),  and 
renunciations  of  wadsets,  when  consigned  in  an  action  of  decla- 
rator, may,  by  the  statute,  be  registered  at  any  time  within  sixty 
days  after  the  date  of  the  decree  by  which  they  are  ordained  to 
be  given  up  to  those  having  interest  in  them.     An  elk,  or  addi- 
tion, to  a  reversion  does  not,  as  one  might  conjecture  from  its 
name,  enlarge  the  right  of  the  reverser ;  but  is,  on  the  contrary, 
a  limitation  of  it.     It  is  a  deed  granted  by  the  reverser,  acknow- 
ledging the  receipt  of  a  farther  sum  borrowed  from  the  wadsetter, 
and  declaring,  that  the  wadset  shall  not  be  redeemable,  till  the  pay- 
ment of  the  last  debt  as  well  as  the  first.     These  eiks,  though  they 
are  not  specially  mentioned  in  the  statute,  yet  being  conditions  ad- 
jected to  the  reversion,  must  be  governed  by  the  same  rule  that 
governs  the  reversion  itself^  of  which  they  make  a  part;  and  are 
therefore  real  rights  affecting  the  reverser's  singular  successors, 
provided  they  be  registered  according  to  the  directions  of  the  act 
11.  An  assignation  of  a  reversion,  if  it  be  intimated  to  the  wad- 
setter,  interpeb  sufficiently  the  wadsetter  to  whom  the  intimation 
is  made,  from  renouncing  the  wadset  in  favour  of  the  original  re<* 
verser,  though  he  should  offer  payment    But  to  make  the  assigna- 
tion effi^uu  against  the  wadsetter's  singular  successors,  it  must  be 
registered  in  the  same  manner  as  the  reversion  itself;  and  in  that 
case  it  requires  no  intimation;  Stair ^  Dec  5.  1665,  Beg^  (Dict. 
p.  6304.).     This  registration  founds  a  preference  to  the  assignee, 
in  competition  with  eiks,  discharges,  or  assignations  granted  by  the 
reverser,  whether  before  or  after  his  right,  if  they  have  not  been 
registered  before  it    Thus,  a  second  assignation  of  a  reversion  first 
regbtered,  is  preferable  to  an  assignation  prior  in  date  which  is  last 
registered :  And  thus  an  eik  granted  by  the  reverser  after  he  is  di- 
vested of  his  right  by  an  adjudication,  the  abbreviate  of  which  is 
on  record,  or  by  a  registered  conveyance,  is  not  effectual  to  the 
wadsetter  against  the  adjudger  or  assignee,  whose  transmission  was 
made  real  by  registration  before  the  granting  of  the  eik. 

12.  The  act  1617  excepts  two  kinds  of  reversions,  which  are  de- 
clared real  without  registration :  Firsts  Reversions  inserted  in  the 
body  of  the  right  granted  to  the  wadsetter ;  because  the  singular 
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-   ^  ^    '^        tliough  it  should  not  be  registered,  by  looking  into  his  own  right, 

which  bears  it  in  gremio  '^^.  2dly^  Reversions  of  lands  within  borough 
are  likewise  excepted  from  the  act ;  the  reason  of  which  is  not  so 
obvious.  Mackenzie's  conjecture,  that  the  exception  from  the 
statute  of  seisins  of  burgage-lands  was  founded  on  the  exactness  of 
town-clerks  in  recording  tliera  in  the  borough-books,  is  not  appli- 
cable to  reversions ;  for  these  may  be  granted  without  the  know- 
ledge of  the  common  clerk.  But  that  exception,  whatever  its  rea- 
son may  have  been,  was  soon  perceived  to  weaken  tlie  security 
of  the  purchasers  of  burgage-tenements.  This  occasioned  the  pass- 
ing of  the  act  1681,  C  IL,  which  extended  the  necessity  of  r^is- 
tration  to  reversions  of  tenements  within  borough.  A  doubt  may 
be  moved,  which  has  not  been  hitherto  cleared  by  any  decision, 
whether  rights  of  reversion,  when  duly  registered,  fall  under  the 
act  1693,  C  13.,  entitled, -4c<  conceniiTig/^epr^/b'cnce  of  refl/r^A/f, 
so  as  to  be  preferred  according  to  the  dates  of  their  several  regis- 
trations ?  or  whether  their  preference  ought  to  be  governed  by  their 
own  dates?  The  words  of  the  act,  real  rights^  whereupon  mnns  shall  be 
iaken^  have  the  appearance  of  excluding  reversions  from  the  rule  of 
preference  thereby  established,  since  these  admit  not  of  seisin  ;  yet 
the  extension  of  the  act  to  reversions  is  favoured,  not  only  by  the  ru- 
bric of  the  title,  but  by  the  reason  of  the  law,  which  is  explained 
above,  T.  3.  §  42.,  and  is  alike  applicable  to  all  real  rights.  Nei- 
ther is  this  extension  inconsistent  with  the  clause  of  the  act  de- 
scriptive of  the  rights  falling  under  it ;  the  first  words  whereof  may 
be  reasonably  interpreted  to  comprehend  every  real  right,  whether 
of  property,  annualrent,  servitude,  4^ ;  the  taxative  words  whidi 
follow  having  been  possibly  added  for  no  other  reasoUf  but  that 
real  rights  for  the  greater  part  are  constituted  by  seisin. 
Tack  by  the  13.  It  was  usual  in  wadsets  to  add  a  condition  to  the  reversion, 

sfsra^Vr^v^r^     ^^^^  ®^®^  ^^'^^  ^^^  redemption  of  the  lands,  the  wadsetter  should 
sion.  hold  them  in  lease  for  a  certain  number  of  years,  for  payment  of  a 

tack-duty  equal  to  the  interest  of  the  sum  lent  As  this  tack-duty 
was  most  frequently  far  below  the  rent  of  the  lands,  it  was  enact- 
ed by  1449,  C.  19.,  that  where  lands  were  granted  in  wadset,  and 
afterwards  taken  in  lease  by  the  wadsetter  for  a  fixed  term  of  years, 
for  half  mail,  or  thereby,  such  leases  should  not  be  valid  if  they 
were  not  set  for  the  very  mail,  or  thereby.  Though  there  be  an 
apparent  incongruity,  or  rather  inconsistency,  in  the  words  of  this 
act,  its  intention  is  obvious,  that  leases  granted  to  continue  after 
redemption,  shall  not  be  valid  if  the  tack-duty  be  not  in  some  de- 
gree proportioned  to  the  value  of  the  rent ;  and  by  comparing  the 
two  expressions,  it  would  seem,  that  such  leases  are  to  be  sustain^ 
ed  as  are  granted  for  more  than  the  half  of  the  true  rent.  In  those 
leases,  the  rent  of  the  lands  is  to  be  considered,  not  as  it  stood  at 
the  time  of  the  redemption,  but  the  time  of  granting  the  wadset:  Fm* 
wadsetters,  in  the  view  of  such  low  leases,  frequently  improve  the 
lands  at  a  considerable  expense  during  the  subsistense  of  the  wadset; 
and  it  would  be  hard  to  deprive  them  of  the  benefit  of  that  im- 
provement  made  with  their  own  money  and  industry ;  especially 
since  that  benefit  is  to  accrue  to  the  reverser  at  the  expiration  of  U»e 
tack;  Stairy  Feb.  17.  1672,  Douglas^  (Dict.  p.  16412.).  L^iseathos 
granted,  being  in  efiect  eiks  to  a  reversion,  are  effectual  not  obIj 


'^^  The  words  of  the  statute  are,  «  Keversioos  incorporate  in  the  body  of  the! 
<^  ments  made  to  the  persons  against  whom  the  saids  reversions  are  nsed.*^  j|a8  lAb 
reference  to  the  mode  of  incorporation,  *'  it  is  not  necessary  that  therijjbt 
<'  lie  verhaiim  inserted.     It  is  enough  that  there  be  such  a  clear  and  explidi 
<*  sion  of  the  nature  of  the  right,  as  is  capable  of  putting  people  on  CMirgMvdIi' 
Fac.  CM.  Geddes,  2Sth  May  1819. 
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against  the  heir,  but  against  the  singular  successors  of  the  reverser 
who  grants  them,  provided  they  be  recorded  as  the  law  directs. 

14.  Rights  of  reversion  are  tor  the  most  part  perpetual,  leaving 
the  reverser  at  liberty  to  redeem  at  what  time  soever  he  pleases, 
without  restriction.  These  being  mere  faculties,  can  be  exercised 
quandocunque,  and  therefore  are  not  lost  by  any  prescription  of  time, 
injr.  B.  3.  T.  7.  §  10.  But  a  condition  is  adjected  to  some  rever- 
sions, called  in  the  Roman  law  pactum  legis  commmoricd  in  pigno^ 
rihus^  by  which  it  is  stipulated,  that  if  the  debt  be  not  paid  against 
a  determinate  day,  the  right  of  reversion  shall  be  irritated,  and  the 
subject  impignorated  become  the  irredeemable  properly  of  the 
creditor-wadsetter.  This  condition  was  accounted  by  the  Romans 
contra  bonos  mdres^  and  therefore  absolutely  reprobated  by  their  law, 
L.  ult.  C.  De  pact.  pign.  But  as  such  clauses,  however  rigorous 
they  may  be,  cannot  be  called  unlawful,  it  was  declared  by  act  of  se- 
derunt, Nov.  27.  1592,  that  they  were  to  be  explained  according  to 
their  express  words  and  meaning;  see  also  1661 ,  C  62.  vers.  And  as  to. 
Agreeably  to  this  act  of  sederunt,  no  conventional  irritancy  could 
be  purged  by  our  old  practice,  even  by  the  offer  of  payment  before 
sentence.  Had.  Feb.  19.  1611,  L.  Barskeocli^  (Dict.  p.  7202.).  But 
by  the  more  modem  decisions,  a  distinction  hath  been  made  be- 
tween irritant  clauses  penal  and  not  penal.  Where  the  clause  is 
not  penal,  as  in  an  irritancy  adjected  to  a  sale  for  a  just  price,  it  is 
strictly  adhered  to,  and  the  irritancy  is  incurred  without  any  previous 
declarator,  Stair j  Jan.  17.  1679,  Beatson^  (Dict.  p.  7208.)  supr. 
T.  5.  §  25. :  But  in  penal  irritancies,  and  particularly  in  those  ad- 
jected to  wadsets,  where  the  sum  lent  falls  always  short  of  the  value 
of  the  lands,  the  law  has  less  regard  to  the  words  of  the  contract) 
than  to  that  equality  which  ought  to  be  preserved  between  the 
parties,  and  therefore  softens  the  rigour  of  the  act  of  sederunt,  by 
indulging  to  the  reverser  a  power  to  redeem,  even  after  elapsing 
of  the  term  of  redemption,  as  long  as  the  irritancy  is  not  declared ; 
Stair,  Feb.  1.  1667,  E.  Tullibardine,  (Dict.  p.  7206.)  *  Yet  the 
reverser  may  be  cut  out  of  his  right  without  any  previous  declara- 
tor, by  prescription,  whereof  the  course  begins  to  run  from  the  ex- 
piration of  the  term  of  redemption  ;  for  if  he  do  not  redeem  for 
forty  years  after,  and  suffer  the  wadsetter  to  continue  for  that  whole 
space  in  the  possession  of  the  lands,  he  is  for  ever  foreclosed  by 
prescription,  Uiough  the  wadsetter  should  have  obtained  no  decla- 
rator f. 

15.  Rights  of  reversion,  where  they  are  subjects  capable  of  being 
conveyed,  are  transmitted  sometimes  by  simple  assignation,  and 
sometimes  by  disposition  and  seisin.  If  the  wadset  be  executed 
in  the  old  form  of  impignoration  to  the  creditor,  which  is  quite 
consistent  with  the  right  of  property  in  the  debtor,  the  reversion, 
because  it  includes  in  that  case  the  right  of  property,  ought  to  be 
transmitted  by  a  deed  bearing  precept  of  seisin :  But  where  it  is 
granted  in  the  form  of  an  alienation,  and  the  reversion  founded 
solely  on  the  wadsetter's  obligation,  the  wadsetter  is  proprietor ; 
and  the  only  right  remaining  in  the  reverser  being  a  right  to  re- 

voL.  I.  5  m  deem, 

^  See  Nov.  26. 1760,  Macdonald;  Fac.  CoU.  Dict.  p.  7286. 

f  Nov.  10.  17SS,  PoUockt  Clerk  Home^  No.  JOS,  Kilk.  No.  1,  voce  Irritancy,  Dict. 
p.  7216.  {Elchies^  v.  Wadset,  No.  4.)  Where  from  circumstances  the  transaction  fell 
to  be  regarded  rather  as  a  sale  than  as  a  wadset,  the  Court  found  the  right  of  rever- 
«ion  was  cut  off  after  forty  years  froni  the  expiration  of  the  term,  though  on  account 
fl»r  minorities  there  was  no  room  for  the  plea  of  prescription  \  Kilk.  No.  f .  voce  Ii^ri^ 
TANCT  ;  Kascallanj  July  21.  1749,  0ic?r-  p.  7219 ;  {Elchies^  v.  Wadset,  No.  7.) 
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deem,  which  is  personal,  may,  like  other  personal  rights,  be  trans- 
mitted by  assignation.  Hence  an  adjudication  of  a  reversion  of  a 
wadset  of  this  kind,  though  not  followed  by  seisin  or  by  a  charge 
against  the  superior,  carries  the  full  right  of  the  subject  adjudged ; 
and  is  therefore  preferable  to  a  posterior  adjudication  of  that  re- 
version upon  which  a  charge  hath  been  given  to  the  superior; 
Karnes  J  91.  (Duchess  of  Argyle^  Jan.  31.  1727,  Dict.  p.  209.). 

16.  Rights  of  wadset  are  extinguished,  either,  Jirst^  when  the 
wadset  lands  become  the  irredeemable  property  of  the  wadsetter ; 
ex.  gr.  when  the  wadsetter  obtains  a  discharge  or  renunciation  of 
the  right  of  reversion  from  the  reverser,  and  registers  it  in  the 
manner  prescribed  by  act  1617  ;  or  where  the  reverser  forfeits  his 
right,  by  not  redeeming  the  wadset  within  the  time  limited  by  the 
deed,  or  indulged  by  the  law.  ^dly^  A  wadset  is  extinguished  by 
the  reverser's  redemption  of  the  lands,  on  payment  of  the  sums 
for  which  it  was  granted.  This  redemption  proceeds,  either  on  the 
reverser's  own  motion,  when  he  offers  to  the  wadsetter  the  pay- 
ment of  his  debt,  by  which  his  property  may  be  disburdened  of  the 
wadset,  or  upon  the  wadsetter's  demand  or  requisition  of  the  wad- 
set-sums  from  the  reverser. 

17.  When  the  reverser  wants  to  redeem  his  lands  by  payment, 
he  must  use  an  order  of  redemption  against  the  wadsetter ;  the  first 
step  of  which  is  premonition.  This  premonition  is  an  act  of  the 
law,  by  which  the  reverser,  or  his  procurator,  gives  notice  to  the 
wadsetter,  under  form  of  instrument,  to  appear  at  the  {^ce,  and 
upon  the  day  and  hour  specified,  then  and  there  to  receive  pay- 
ment of  his  debt  *.  If  the  wadsetter  receive  his  money  upon  this 
intimation  without  compulsion,  and  renounce  his  right  in  fiivour 
of  the  reverser,  the  redemption  is  voluntary.  In  the  redemption 
of  wadsets  which  have  not  yet  been  made  real  by  seisin,  a  simple 
discharge  or  renunciation  by  the  wadsetter,  though  not  registered, 
is  a  proper  extinction  of  the  right ;  because  as  long  as  a  right  re- 
mains personal,  it  may  be  effectually  renounced  by  a  personal  deed. 
But  where  seisin  has  proceeded  on  the  wadset,  it  must  be  distin- 
guished, whether  the  right  be  holden  base  of  the  reverser  who 
grants  it,  or  of  the  reverser's  superior. 

18.  When  the  wadset  is  holden  of.  the  reverser,  it  is  usual  to  in- 
sert in  the  wadsetter's  renunciation  a  procuratory  for  resigning  the 
lands  to  the  superior,  grantor  of  the  wadset,  ad  remanentiam ;  and 
afler  the  surrender  is  made,  to  register  the  instrument  of  resigna- 
tion, together  with  the  renunciation,  in  the  register  of  seisins; 
which,  without  any  new  infeftment,  extinguishes  the  wadset,  and 
consolidates  the  property  with  the  superiority  in  the  reverser.  But 
a  simple  renunciation  properly  registered  has  the  same  effect,  even 
without  resignation  ;  because  the  reverser,  who  is  superior,  con- 
tinues infeft  in  the  lands,  notwithstanding  the  wadset  with  which 
his  seisin  is  burdened;  and  consequently  as  soon  as  his  seisin  is 
discharged  of  that  burden,  by  the  wadsetter's  registered  renuncia- 
tion, he  must  of  course  be  reinstated  in  the  full  right  of  the  lands, 
Hop.  Min.  Pr.  §  170.  In  a  wadset  holden  of  the  reverser's  supe- 
rior, the  reverser  is,  by  the  seisin  proceeding  upon  it,  divested  of  all 
right  in  the  lands  ;  and  therefore  the  superior,  to  whom  the  rever- 
ser is  after  that  period  no  better  than  a  stranger,  lay  under  no  ob- 
ligation, 

*  If  the  wadsetter  bos  granted  subaltern  infeftmenfs,  tbose  who  hold  them  must  like* 
wise  be  premonished ;  Fac,  CoU.  Feb.  25.  1794,  Younger  Children  ofMaeneO^  Dicr. 
p.  16555. 
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ligation,  as  the  law  formerly  stood,  to  receive  him  again  as  vassal, 
though  the  wadsetter  should  have  been  willing  to  renounce  or  dis- 
pone in  his  favour.  For  obviating  this  inconveniency,  letters  of  re- 
gress were  frequently  obtained  from  the  superior,  by  which  he  be- 
came obliged  to  give  the  reverser,  his  former  vassal,  full  regress  to 
the  property  upon  his  redeeming  the  lands.  The  necessity  of  these 
letters  is  now  in  a  great  measure  superseded,  by  20.  Geo.  IL  C.  50. 
§  12.  and  13.,  obliging  superiors  to  receive  every  one  as  vassal, 
who  shall  produce  a  grant  by  the  former  vassal,  containing  procu- 
ratory  of  resignation,  upon  payment  of  the  composition  due  by  long 
custom.  The  only  benefit,  therefore,  that  can  now  accrue  to  the 
reverser  by  letters  of  regress  is,  that  the  superior  must  in  that  case 
receive  him  without  any  composition.  But  if  these  letters  be  not 
registered  in  the  same  record,  and  within  the  same  time  as  is  pre- 
scribed by  statute  in  the  case  of  reversions,  the  singular  successor 
in  the  superiority  is  not  obliged  to  regard  them,  but  will  be  enti- 
tled to  the  usual  composition  of  a  year's  rent,  for  again  receiving 
the  reverser,  as  if  no  such  letters  had  been  granted. 

19.  If  the  wadsetter  appear  not  at  the  time  and  place  to  which 
tie  was  cited  by  the  premonition,  or  if  he  refuse  to  accept  of  pay- 
ment and  to  renounce,  the  reverser  must  consign  it  in  current  specie 
in  the  hands  of  the  person  named  in  the  right  for  that  purpose ; 
and  if  none  be  namea,  in  the  hands  of  a  responsal  person,  inft.  B.  3. 
T.  I.  §  31.  On  these  facts,  a  notorial  instrument  must  be  taken 
by  the  reverser ;  which  ought  to  bear,  Jirnty  the  production  of  the 
risht  of  reversion  ;  and  where  the  reversion  is  contained  in  gremio 
of  the  wadset-right,  which  is  in  the  possession  of  the  wadsetter, 
and  so  cannot  be  produced  by  the  reverser,  that  special  fact  ought 
to  be  related  in  the  instrument  2^%,  It  must  also  bear  the  pro- 
duction and  consignation  of  the  wadset-sums.  Bonds  of  borrowed 
money,  or  other  liquid  obligations  for  debt  due  by  the  wadsetter 
to  the  reverser,  cannot  be  sustained  as  grounds  of  compensation, 
so  as  to  supply  the  place  of  consignation  pro  tanto ;  because  all 
such  equivalents  are  excluded  by  the  tenor  of  the  reversion,  which 
requires  consignation  to  be  made  in  current  money.  But  compen* 
nation,  where  it  is  grounded,  not  upon  an  extrinsic  obligation,  but 
on  an  article  contained  in  the  right  of  wadset,  will  be  received  as 
consignation  iwo  tanto^  Stair^  Jan.  2. 1667,  Hodge^  (Dict.  p.  13464.). 
An  instrument  of  consignation,  though  it  affords  legal  evidence 
that  all  the  proper  solemnities  were  used  in  depositing  the  redemp- 
tion money,  infr.  B.  4.  T.  2.  §  5.,  yet  being  but  the  assertion  of  a* 
notary,  cannot  fix  the  receipt  of  it  on  the  consignatory,  without  a 
written  acknowledgment  ot  it  signed  by  himself.  But  though, 
where  no  receipt  is  taken,  the  consignatary  will  get  free,  by  de- 
nying upon  oath  that  he  received  the  consigned  sums,  the  law  pays 
such  regard  to  the  instrument,  that  the  reverser  is  not  laid  under 
the  necessity  of  renewing  his  order  of  redemption  ;  the  order  al- 
ready used  will  be  sustained,  on  his  again  producing  and  consign- 
ing the  redemption  money  judicially.  This  instrument  of  consig- 
nation completes  the  order  of  redemption,  stops  the  further  cur- 
rency of  the  interest  of  the  wadset  sums  against  the  reverser,  sub- 
jects the  wadsetter  to  account  for  the  rent  of  the  wadset-lands, 
from  the  time  the  order  was  used,  and  founds  the  reverser  in  an 
action  for  declaring  the  order  to  be  formal,  and  the  lands  to  be  re- 
deemed in  consequence  of  it. 

20.  This  kind  of  redemption  therefore  requires  the  sentence  of  a 
judge  tp  its  full  consummation^  and  may  on  that  account  be  called  ju- 
dicial 
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dicial  or  necessary^.  The  declaratory  action  on  which  this  decree 
proceeds,  is  competent  to  the  reverser,  not  only  against  the  wadsetter 
himself,  but,  upon  his  death,  against  his  heir,  though  he  be  not  en- 
tered ;  for  the  reverser's  right  of  action  ought  not  to  be  evacuated 
without  any  fact  done  by  himself,  merely  because  the  wadsetter's 
heir  declines  to  enter  ;  iand  in  choosing  a  defender,  no  more  is  ne- 
cessary than  that  he  have  an  interest  to  oppose  the  suit  At  the 
same  time,  because  an  heir  before  entry  is  not  vested  with  the  right 
of  his  ancestor's  lands,  and  so  cannot  effectually  pass  them  over  to 
another,  the  wadsetter's  apparent  heir,  against  whom  a  decree  of 
declarator  is  obtained,  hath  no  claim  to  the  redemption*money  till 
he  serve  himself  heir,  and  afterwards  renounce  the  wadset,  and  make 
over  the  lands  to  the  reverser,  Stair j  Jan.  10. 1665,  Campbell^  (Dict. 
p«  16S21X  And  for  the  same  reason,  if  such  heir  should  die  be- 
fore the  right  of  wadset  is  vested  in  him,  the  redemption  money 
would  belong  not  to  his  executors,  but  to  such  heir  as  should  make 
up  a  complete  title  to  the  lands,  and  so  be  capable  of  reinstating  the 
reverser  in  them. 

21.  Lord  Stair,  J3.  4.  T.  5.  §  3.,  affirms,  that  in  the  general  case, 
the  wadsetter's  apparent  heir  may  be  made  a  party  to  this  action, 
without  a  previous  charge  against  him  to  enter,  because  charges  are 
;not  necessary  in  those  declarators  which  have  neither  any  petitory 
nor  possessory  conclusion  against  the  heir.  According  to  the  reason 
of  this  rule,  the  action  of  declarator  may,  in  wadsets  bolden  base  of 
the  reverser,  be  prosecuted  against  the  wadsetter's  heir,  without 
charging  him  to  enter,  because  the  libel  in  such  action  contains  no- 
thing personal  against  him  ;  seeing  the  sentence  declaratory  of  it- 
self relieves  the  reverser's  seisin  from  the  burden  of  the  wadset,  and 
ao  restores  him  fully  to  his  former  right  in  the  lands.  But  where 
the  wadset  is  holden  of  the  reverser's  superior,  by  which  the  rever- 
ter is  entirely  divested,  the  scope  of  the  action  is  to  compel  the  de- 
fender to  reinstate  him  in  the  right  of  the  lands ;  who  therefore 
must  be  previously  charged  to  enter  heir,  without  which  he  can* 
xK)t  be  in  a  capacity  to  transfer  any  right  to  the  pursuer.  Though 
action  of  declarator  be  sustained  against  the  wadsetter's  apparent 
heir,  it  is  not  competent  to  the  apparent  heir  of  the  reverser,  who 
has  no  title  to  sue  upon  his  ancestor's  rights  before  he  enters  heir 
to  him.  Nay,  it  is  not  sufficient  for  founding  the  action  that  he  has 
been  served  heir  before  commencing  it,  if  he  was  not  also  served  at 
the  time  of  using  the  order  of  redemption,  Steir,  Jan.  19.  ]672,ZiO. 
Lovat,  (DicT.  p.13278.)  f. 

22.  Where  the  lands  have  been  conveyed  by  the  wadsetter  to  a 
singular  successor,  it  has  been  made  a  question  who  ought  to  be  cit- 
ed by  the  reverser  as  parties  to  the  declarator  ?  Craig  affirms.  Lib.  2. 

Dieg. 

*  An  action  of  declarator  of  redemption  is  sufficient  without  any  previous  formsl 
order  of  redemption*  even  where  such  tormal  order  has  been  stipulated  in  the  wadset- 
right.  See  Fac.  CoU.  March  10.  1786,  Campbell^  Dict.  p.  16552.  j  Jan,  1791,  Lord 
Alvat  Dict.  p.  1 6555. 

t  See  on  this  subject, Fac.Xhtt.  Jan.  M.  1769,  Robson^  Dict.  p.  I61S9  '<^^.  Ittss 
been  found,  that-a  purchaser  of  the  right  of  reversion  quoad  a  part  of  the  lands,  cannot 
sue  out  a  partial' redemption,  Kilk.  NO.  1.  voce  Wadset,  Sinclair^  Dec.  1741,  Dict. 
p.  16541 ;  {Elchies^  v.  Redbmption,  No.  6.) 


€t 


''^'7  It  was  here  found  jus  ieriii  for  the  wadsetter  to  object,  <*  that  the  proof  oo  which 
the  service  proceeded  was  defective ;''  and  a  reduction  of  the  service  on  this  ground 
was  dismissed. 

**  Order  of  redemption  was  sustained,  though  the  premonition  was  onljriyy  an  ap- 
parent heir,  who  was  served  before  consignation  f  Crock,  Sthltecemief^  17S6,  Ekhies^ 
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Dieg.  6.  §  13.,  that  by  the  old  practice  it  was  sufficient,  if  premoni- 
tion in  the  order  of  redemption  was  made  to  the  present  possessor 
for  receiving  the  redemption  money  ;  neglecting  the  original  wad- 
setter and  his  heirs.  This  doctrine  seems  to  be  taken  for  granted, 
in  a  case  soon  after  Craig's  death,  Durie,  July  9.  1630,  Fnhei\  (Dict, 
p.  2204.) ;  but  it  was  ac^udged  in  the  same  decision,  that  in  the  ac- 
tion of  declarator  proceeding  on  that  order,  it  behoved  also  the  re- 
verser  to  cite  the  heir  of  the  original  wadsetter,  or  at  least  the  per- 
son whom  the  present  possessor  alleged  to  be  his  heir ;  but  that  it 
was  unnecessary  to  take  notice  of  any  of  the  intermediate  posses- 

i50rs  "'^ 

23.  The  reverser  may  pass  from  his  order  of  redemption,  and  a- 
gain  demand  the  consigned  money,  at  any  time  before  declarator, 
Durie.June  21,  1626,  Sir  J.  Murray,  (Dict.  p.  14093.) ;  for  if  that 
order  be  considered  as  an  offer  of  the  redemption  money  made  by 
the  reverser,  all  offers  may  be  retracted  before  acceptance  by  him  to 
whom  they  are  made ;  or  if  it  be  looked  upon  as  a  step  of  diligence, 
every  one  may  at  pleasure  pass  from  any  diligence  used  by  himself* 
From  this  position  another  flows,  that  the  consigned  sum  continues 
the  property  of  the  reverser  till  declarator,  otherwise  he  could  have 
no  right  to  redemand  it  from  the  consignatary  ;  and  as  long  as  the 
property  of  the  consigned  money  remains  with  the  reverser,  so  long 
must  the  wadsetter's  interest  in  the  wadset  continue  heritable.     If 
therefore  the  'case  be  put,  that  the  wadsetter  should  die  after  an  or- 
der of  redemption  used  by  the  reverser,  and  that,  upon  his  death,  a 
xlecree  should  be  obtained  against  his  heir,  declaring  the  lands  re- 
deemed in  consequence  of  the  order,  the  consigned  money,  which 
comes  in  place  of  the  lands,  would  belong,  not  to  the  wadsetter's 
executor,  but  to  his  heir  ;  because,  at  the  time  of  his  death,  while 
there  was  yet  no  declarator,  the  wadsetter's  interest  in  the  lands  was 
heritable,  supr.  T.  2.  §  20-  ;    Stair^  Jan.  21,  1673,  Nicol,  (Dict. 
p.  14095.).    This  position  is  also  supported  by  a  separate  ground  of 
law,  viz.  that  the  intention  which  the  wadsetter  has  discovered  to 
make  his  money  heritable  by  securing  it  on  land,  cannot  be  defeat* 
ed  by  &  deed  of  the  reverser  to  which  the  wadsetter  himself  is  no 
party  ;  and  consequently  the  consigned  money  must  continue  heri- 
table till  the  law  changes  its  nature ;  i.  e.  till  either  the  wadsetter 
renounce  his  right,  or  there  be  a  sentence  of  the  supreme  court  de* 
daring  the  wadset  redeemed.    After  that  period  the  feudal  right  of 
wadset  is  dissolved,  and  the  consigned  money  becomes  moveable, 
because  it  is  no  longer  secured  on  land.     The  moment,  therefore, 
that  the  decree  of  declarator  is  obtained  against  the  wadsetter's  heir, 
the  money  continues  no  longer  heritable  in  the  person  of  that  heir; 
and  consequently  it  descends  on  his  death,  not  to  his  heir,  but  to 
his  executors.     As  a  corollary  from  the  above  doctrine,  a  wadset- 
sum  consigned  by  a  reverser  in  consequence  of  an  order  of  redemp- 
tion, cannot  be  arrested  by  any  creditor  of  the  wadsetter  till  a  de* 
clarator  of  redemption  be  actually  obtained  ;  because  it  is  not  till 
declarator  that  the  sum  consigned  is  accounted  the  property  of  the 
wadsetter,  descendible  to  his  executors,  Stair ^  B.3.  7. 1.  §  37 ;  Fac. 
Col.  ii.  102,  (Cunningham,  Feb.  15.  1758,  Dict.  p.  727.)  "^  The  fore- 
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'^«  Vid.su!pr.  §  17.  not.\ 

So  also  in  Macleod^  20th  Febrttary  1735,  Elchiest  v.  Redemption,  No.  K  On 
the  same  principle,  after  declarator,  the  fswm  consigned  is  not  attachable  by  inhibition  ; 
arrestment  being  then  the  proper  dih'p?^"c^i  Stormonth,  ^Uli  May  1814-,  Fac,  ColL  ,- 
2  BelPs  Comnt,  156  ;  supr.  t.  2.§  16.  Xbeact  of  sederunt,  I9th  Feb.  \6S0,  has  no  ap- 
plication, where  the  feudal  nghtofv^^jget  bas  thus  been  dissolved,  Ibid. 
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going  observations  may  be  applied  to  orders  of  redemption  used  in 
apprisings  and  adjudications.  After  decree  of  declarator  is  obtain- 
ed by  the  reverser,  the  wadsetter,  who  thereby  becomes  proprietor 
of  the  consigned  money,  may  charge  the  consignatary,  upon  letters 
of  horning,  to  deliver  it  up  to  him. 

24.  Orders  of  redemption,  together  with  decrees  of  declarator  pro* 
ceeding  upon  them,  are  undoubtedly  of  the  nature  of  renunciations, 
being  judicial  deeds  appointed  by  the  law  to  supply  the  room  of  vo- 
luntary renunciations ;  and  as  sudi,  have  the  effect  of  evacuating  the 
right  of  wadset  in  questions  even  with  the  wadsetter's  singular  suc- 
cessors, Mack.  Obs.  on  1617,  C.  16.  The  security,  therefore,  of  pur- 
chasers, appears  to  call  for  the  registration  of  the  one  as  well  as  of  the 
other ;  since  it  cannot  be  known  but  by  the  records,  whether  lands 
which  appear  vested  in  a  wadsetter  are  redeemed  from  him,  or  con- 
tinue still  in  his  person.  Yet  orders  of  redemption  are  neither  ex- 
pressed in  the  act  1617,  nor  have  been  in  use  to  be  recorded  by  the 
reverser ;  and  the  decrees  of  declarator  proceeding  upon  them  enter 
into  no  record,  other  than  the  common  register  of  decrees ;  so  that 
in  this  respect  the  records  afford  little  or  no  security  to  singular 
successors  in  wadset-rights. 

25.  Hitherto  of  the  redemption  of  wadsets  when  it  proceeds  on  an 
order  of  redemption  used  by  the  reverser.  When  the  wadsetter 
chooses  to  have  his  money  rather  than  the  wadset-lands,  he  must 
demand  from  the  reverser  the  sums  due  upon  the  wadset  under 
form  of  instrument ;  and  this  is,  in  the  most  proper  sense,  an  in- 
strument of  requisition,  though  the  instrument  taken  by  the  re* 
verser,  when  he  intimates  to  the  wadsetter  to  receive  his  money, 
passes  sometimes  by  the  same  name.  It  is  obvious,  tibtat  requisi- 
tion cannot  be  made  by  the  wadsetter^  if  either  the  reverser  may 
redeem  quandocunque^  without  restriction  in  point  of  time,  or  if  the 
term  to  which  the  reversion  is  limited  be  not  yet  ^expired.  Though 
requisition  of  the  wadset-sums  should  be  made  by  the  wadsdter, 
he  may,  without  doubt,  upon  changing  his  mind,  and  choosing  to 
let  his  money  continue  ivith  the  reverser,  pass  from  it,  either  di- 
rectly by  an  express  declaration  in  writing,  or  indirectly,  by  inter- 
meddling with  the  rent  of  the  wadset-lancb,  or  doing  any  other  act 
inconsistent  with  the  requisition.  But  it  has  been  doubted,  whether 
he  can  pass  from  it  in  the  special  case  where  the  reverser  hatfa,  in 
consequence  of  the  wadsetter's  requisition,  consigned  the  redemp- 
tion-money :  for  by  the  consignation  res  nonjit  Integra ;  the  revCT- 
ser  comes  to  have  a  joint  interest  in  the  requisition  with  the  wad- 
setter, seeing  consignation,  when  lawfully  made,  imports,  in  the 
judgment  of  law,  a  release  of  the  debtor,  and  an  extmctioo  of  hi^ 
obligation ;  and  if  his  obligation  be  once  extinguished,  it  ought  not 
to  be  revived  against  him  by  a  fact  of  the  wadsetter  not  consented 
to  or  approved  by  him.  By  a  decision,  Forbes^  Nov.  14.  1710,  Rim 
(DicT.  p.  14099.) ;  the  wadsetter  was  allowed  to  pass  from  his 
charge,  reserving  to  the  reverser  liberty  to  follow  out  :a  declarator 
of  redemption  in  common  form.  The  question,  Whether  requisi- 
tion by  the  wadsetter  makes  the  sum  contained  in  the  right  of  wad- 
set moveable  ?  has  been  fully  explained,  T.  2.  §  16. 

26.  Wadsets  are,  by  the  usage  of  Scotland,  either  proper  or  im- 
'  proper.     A  proper  wadset  is  truly  of  the  nature  of  a  redeemable 

right  of  property,  and  not  barely  of  pledge  j  bv  which  it  is  cove- 
nanted, that  the  use  of  the  lands  possessed  by  me  wadsetter  ^all 
during  the  not-redemption,  go  for  the  use  or  mterest  of  the  money 

lent 
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lent  by  him  to  the  reverser,  so  that  the  wadsetter  enjoys  the  rents      Title  VIII. 
without  accounting  in  satisfaction,  or  in  solutum  of  his  interest.     As,      ^^-^'V*^^ 
on  the  one  hand,  such  wadsetter  subjects  himself  to  all  the  cross- 
accidents  which  may  hinder  these  rents  from  being  effectual  to  him, 
and  consequently  is  obliged,  let  them  be  ever  so  deficient,  to  di- 
vest himself  of  his  right,  upon  payment  by  the  reverser  of  the  bare 
principal  sum,  without  any  claim  for  past  interest :  So,  on  the  other, 
ne  ought 'to  have  the  whole  benefit  that  may  result  from  the  increase 
of  the  fruits,  by  his  industry  or  otherwise  ;  and  therefore,  though 
they  amount  to  more,  he  is  not  obliged  to  impute  any  part  of  the 
surplus  towards  payment  of  the  capital,  but  appropriates  the  whole 
to  himself.     An  improper  wadset  is  nothing  more  than  a  pignuSf 
or  right  of  security  ;  in  which  the  wadsetter  is  accountable  to  the 
reverser  for  the  neat  yearly  sums  which  he  hath,  or  might  have  re- 
ceived out  of  the  wadset>lands.     He  undertakes  no  part  of  the  ha- 
zard of  the  rents  on  himself :  He  is  secured  by  the  nature  of  his 
contract,  that  if  they  do  not  fully  amount  to  the  interest  of  the  sum 
lent,  the  deficiency  shall  be  made  up  to  him,  and  that  he  shall  not 
be  compelled  to  renounce,  or  divest  himself,  in  the  reverser's  fa- 
vour, till  the  whole  sums,  principal  and  interest,  shall  be  cleared  off 
by  his  intromissions.  When  therefore  the  rent  exceeds  the  yearly  in- 
terest, equity  will  not  allow  him  to  pocket  up  the  excrescence  for 
hU  own  use*     He  must  state  it  to  the  reverser's  credit,  as  payment 
pro  tanto  of  the  capital  '^'.  Upon  this  ground,  a  clause  adjected  to  a 
proper  wadset,  providing  that  the  wadsetter  shall  not  be  subjected 
to  thie  hazard  of  the  rents,  is  justly  declared  usurious  by  1661,  C  62. 
ver$^  And  in  regard.     Where  a  lender  runs  no  risk  of  losing  apy 
part  of  his  interest,  he  ought  to  have  no  chance  of  getting  more : 
And  the  wadsetter  in  a  proper  wadset  undertakes  the  periculum  of 
the  rents  in  so  high  a  sense,  that  though  he  should  be  forcibly 
turned  out  of  the  possession  by  the  reverser,  the  wadsetter's  claim 
for  the  rents,  from  that  period  downwards,  would  be  barely  perso- 
nal against  the  reverser,  who  did  the  wrong,  but  not  real  against  the 
lands,  so  as  to  prejudice  the  singular  successors  or  creditors  of  the 
reverser,  who  should  affect  them  by  proper  diligence,  Fac.  Coll. 
ii.  22.  *.     The  ruling  difference,  therefore,  between  an  improper 
and  a  proper  wadset,  is  this,  that,  in  the  first,  the  wadsetter  acts 
merely  in  the  reverser's  name,  and  must  account  to  him  for  what 
he  receives,  as  if  he  were  his  steward  or  factor ;  whereas  in  a  pro- 
per wadset,  the  wadsetter  acts  tanquam  interim  dominusy  as  a  tempo- 
rary proprietor ;  what  he  receives  of  the  rents,  is  his  own,  with 
this  only  deduction,  that  every  year's  rent  received  by  him,  be  it 

high 

♦  Gordon  against  Ogilvie^  Feb.  17.  1T61,  DicT-  p.  U070.  ''*. 

'^'  In  an  improper  wadset,  and  where  the  question  occurs  not  with  creditors,  but 
with  the  representatives  of  the  reverser,  the  wadsetter,  being  also  a  creditor  of  the  re* 
verser  in  certsin  personal  debts^  is  ^  entitled  to  impute  his  intromissions  with  the  wad- 
*<  set  subjects  towards  extinction,  in  the  first  place,  of  these  personal  claims ;"  and  that 
whether  they  are  prior  or  posterior  to  the  date  of  the  wadset ;  StvrgeonSj  20th  Jan, 
1813,  Fac.  ColL  It  was  decided  in  the  same  case,  that  where  the  wadsetter  conveys 
his  right  of  wadset  in  separate  parcels  to  different  individuals,  with  assignation  to  por- 
tions of  the  debt  effeiring  to  the  extent  of  the  wadset-subject  held  by  each,  the  purcha- 
aers  are  not  liable  to  account  for  their  intromissions  with  the  rents,  singuli  in  solidum, 
but  only  j7ro  rata. 

'  ^^  This  is  not  the  case  referred  to  in  the  text ;  and  it  lias  no  application  to  the 
point  there  treated.  Mr  Mbrison  seems  to  have  turned,  by  mistake,  to  Fac.  ColL 
iii*  22.,  in  place  of  Fac.  Coll.  ii.  22. :  This  last,  which  is  the  proper  case,  is  Macleod^ 
9th  March  1757,  DiCT.  p.  16546. 
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high  or  4ow,  extinguishes  a  year's  interest  of  the  debt  due  to  him 
by  the  reverser. 

27,  The  subjecting  of  the  wadsetter  to  the  payment  of  the  public 
Jburdens  chargeable  on  the  lands,  does  not  appear  to  be  a  diaracter 
essentially  belonging  to  a  proper  wadset,  though  Mackenzie  has 
made  that  a  part  of  its  definition,  §  12.  h.  L  :  For,  where  lands  are 
suspected  not  to  be  sufficient  to  produce  a  rent  answerable  to  th^ 
interest  of  the  wadsefc-sum,  over  and  above  the  public  burdens,  it 
is  most  equitable,  even  though  the  parties  intend  a  proper  wadset, 
that  the  reverser  should  undertake  the  payment  of  those  burdens, 
otherwise  the  wadsetter  must  lose  part  of  his  interest,  DirL  436, 
{Home,  Jan.  24.  1677,  DrcT.  p.  16414.);  Pr.  Pale.  114,  [D(me 
against  Cuningham^  Dec.  1685,  Dict.  p.  16417.).  Neither  is  it  in- 
consistent with  the  nature  of  property,  as  some  have  affirmed,  that 
the  purchaser  should  agree  with  the  seller,  to  be  relieved  by  him 
of  particular  yearly  burdens  affecting  the  subject  of  his  purchase, 
as  feu-duties,  land-tax,  minister's  stipend,  ^c. ;  and  frequent  in- 
stances of  such  stipulations  occur  in  sales  by  feu-holding,  where  the 
public  burdens  continue  a  charge  upon  the  seller.  Because  the  re- 
verser, in /an  improper  wadset,  lies  under  an  obligation,  flowing 
from  the  nature  of  his  right,  to  uphold  the  rent  to  the  interest  of  the 
wadset-sum,  it  has  been  maintained,  that  where  he  is  bound  to  up- 
hold it,  not  precisely  to  that  interest,  but  to  a  determinate  quantity 
of  ^orns,  whose  value  may,  at  the  ordinary  conversions,  be  expect- 
ed to  amount  to  it,  a  proper  wadset  is  constituted ;  because,  though 
the  full  quantity  specified  in  the  right  should  be  delivered  to  the 
wadsetter,  the  price  may  fall  short  of  the  interest ;  and  consequent- 
ly, as  the  wadsetter  runs  some  degree  of  risk,  viz.  that  of  a  low  mar- 
ket, that  risk  ought  to  be  compensated,  by  giving  him  a  chance  of 
an  high  market.  But  such  wadset  was  adjudged  improper,  Kames^ 
12.  {Doulj  July  18.  1718,  Dict.  p.  16423.) ;  as  it  might  be  of  bad 
consequence  to  give  the  wadsetter  a  pretence  to  secure  himself 
from  all  accounting,  by  undertaking  an  inconsiderable  hazard  *. 

28.  All  wadsets  whicli  are  made  redeemable  upon  payment  of  the 
principal  sum  and  interest,  must  be  improper,  JDzW.  57.  (Urquhart^ 
Dec.  8-  1666,  Dict.  p,  16525.) ;  because  in  these  the  wadsetter  has 
the  reverser  bound  for  the  payment  of  his  whole  interest,  and 
therefore  must  account  to  the  reverser  for  the  excrescent  rent  over 
and  above  what  corresponds  to  that  interest  Wadsetters,  even  in 
a  proper  wadset,  sometimes  choose,  in  place  of  possessing  the  lands 
by  themselves,  to  grant  a  back-tack  of  them  to  the  reverser,  which 
is  made  to  continue  during  the  not-redemption  of  the  wadset,  for 
payment  of  the  interest  of  the  wadset-sum  as  the  tack-duty.  After 
granting  such  back-tack  the  wadset  becomes  improper  ;  for  the  wad- 
setter, in  that  case,  has  no  chance  of  getting  more  of  the  rent  than 
answers  the  interest  of  his  debt  f.  Where  the  right  of  reversion 
bears  expressly,  that  all  the  back-tack  duties  shall  be  paid  up  before 
the  lands  are  redeemed,  the  payment  of  them,  as  well  as  of  the 

capital 

^  See  two  decisions  somewhat  different  in  cases  nearly  similar;  Fac.  Coll.  Nao.  17. 
1775,  Buchanauy  p.  165*8, ;  ibid.  Feb.  9.  1790,  Fraser^s  TrusieeSf  Dict.  p.  1655$.  See 
also  Fac.  Coll.  March  6.  1754,  Campbell ;  Dict.  p.  2439. ;  ibid.  Feb.  22. 1700,  GrwiU, 
Dict.  p.  8740. 

f  In  such  a  case  where  there  was  a  conventional  irritancy  of  the  back-tack  on  tbe 
non-payment  of  the  tack-duty,  the  right  was  found  to  have  become  a  proper  wadset oo 
declarator  of  the  irritancy ;  Falc.  v.  1.  NO.  218,  Grays^  Dec.  b.  1747,  Dict.  p.  18541. 
The  same  decision  was  given  where  the  wadsetter  had  virtually  passed  Irom  the  back* 
tack,  Fac.  Coll.  Jan.  22.  1777,  At/ioHi  &c.  Dict,  p.  16551,  aiul  App.  voce  Wamit. 
No.  1. 
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capital  sum,  becomes  a  real  burden  upon  the  redemption,  effectual 
against  the  reverser's  singular  successors.  But,  though  these  sin- 
galar  successors  cannot  redeem  the  lands,  without  paying  off  all  the 
arrears  of  tack-duty,  that  being  a  condition  of  the  reversion  ;  yet,  if 
they  choose  not  to  redeem,  they  are  liable  for  nothing  more  than 
the  payment  of  the  current  tack-duties  during  their  own  posses- 
sion; the  arrears  incurred  before  that  period  notheingdebita  fundi j 
but  barely  a  personal  ground  of  debt  against  the  reverser  and  his 
representatives,  except  only  in  the  event  of  redemption,  Stair^  Jan. 
16.  1677,  Haliburtonj  (Dict.  p.  13801.).  Back-tacks  granted  by  a 
wadsetter,  if  they  be  neither  engrossed  in  the  wadset,  nor  register- 
ed  in  the  register  of  reversions,  are  ineffectual  against  the  wadset- 
ter's singular  successors ;  for  no  real  right  can  be  charged  with  any 
burden,  which  is  not  either  incorporated  in  gremio  Jurisy  or  re- 
corded in  the  above  register,  according  to  the  directions  of  1617, 
a  16.  ♦. 

29.  It  was  provided  by  1661,  C.  62.  vers.  And  because  before^  that 
whereas  many  proper  wadsets  had  been  granted,  both  before  and 
after  the  year  1650,  in  which  unreasonable  advantages  had  been  ta- 
ken of  the  debtors,  the  wadsetter  in  the  said  wadsets  should,  du- 
ring the  not-requisition  of  the  sum  lent,  be  obliged,  upon  an  offer 
of  security  made  to  him  by  the  reverser  for  the  payment  of  his  in- 
terest, either  to  quit  his  possession  of  the  lands  in  favour  of  the  re- 
verser, or  to  impute  the  excrescent  rents,  after  payment  of  the  in- 
terest, towards  extinguishing  the  capital.  This  clause  of  the  act 
has,  not  without  the  appearance  of  reason,  been  construed  by  some 
to  be  limited  to  such  wadsets  as  had  been  granted  previously  to  the 
act,  both  from  the  recital  of  the  clause,  and  the  enacting  words. 
However,  de  praxis  all  reversers  have,  by  an  extended  and  equita- 
ble interpretation  of  it,  been  admitted  to  sue  for  possession  in  pur- 
suance of  that  statute,  without  distinguishing  whether  the  wadsets 
were  dated  before  or  after  it  It  is  the  reverser  who  is  entitled  to 
make  this  offer  of  security,  and  all  who  come  in  his  right,  ex.  gr.  an 
assignee  or  adjudger  of  the  reversion ;  but  his  personal  creditors 
cannot  compel  the  wadsetter  to  quit  the  possession  in  their  favour, 
because  their  debts  are  rio  titles  or  possession,  Forbes^  Feb.  10.  1713, 
JE.  Leven^  (Dict.  p.  12502.).  If  the  wadsetter,  on  such  oflfer,  choose 
to  retain  the  possession,  the  wadset  becomes  improper  ;  for  from 
that  period  he  must  account  for  the  surplus  rents,  Gosf.  June  16. 
1671,  Lo.  Lovat,  (Dict.  p.  16528.). 

30.  An  eik  adjected  to  the  reversion  of  a  wadset  which  had  been 
burdened  previously  to  the  eik  with  a  back-tack  to  the  reverser,  was 
adjudged  not  to  have  the  effect  of  a  real  right  against  the  singular 
successors  of  the  reverser ;  because  it  did  not  express  an  augmen- 
tation of  the  back  tack-duty,  in  proportion  to  the  farther  sum  lent  to 
the  reverser.  And  hence  a  wadsetter,  against  whom  an  action  was 
brought  for  declaring  his  right  extinguished  by  possession,  was  not 
4!dlowed  to  ascribe  his  intromissions  to  the  sums  contained  in  the 
eik ;  upon  this  ground,  that  the  eik  was  to  be  considered  as  a  mere 
personal  obligation,  which  was  not  a  proper  title  of  possession ; 

and 

•  Where  a  proper  wadsetter  had  been  forcibly  turned  out  of  possession,  his  claim 

for  the  rents  of  that  period  was  found  personal  against  the  reverser  atid  his  heirs,  and 

not  real  in  a  question  with  singular  successors;   March  9.  1757,  MacUod^  Dior.  p. 
16546.  *7\ 


Title  VIII. 


k  • 


All  proper  wad- 
setters must  quit 
the  possession 
on  the  reverser's 
finding  security 
for  the  interest 
of  the  wadset 
sum. 


Eik  to  a  rever- 
sion previously 
burdened  with  a 
back  tack. 


''^^  This  is  the  case,  Fac.  Coll.  ii.  9^. ;  noticed  in  the  text,  supr,  §•  20. 
ported  by  Karnes^  SeL  Dec.  No.  12$ 

VOL.  I.  *  5  O 
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and  that  as  the  wadsetter's  right  to  the  rents  was  limited  to  the  tack- 
duty  expressed  in  the  back-tack,  the  reverser's  singular  successor 
might*  to  the  world's  end,  frustrate  or  po8t{)one  the  payment  of  the 
sum  in  the  eik,  if,  in  place  of  redeeming,  he  should  choose  to  con- 
tinue his  possession  upon  the  footing  of  the  back-tack,  Forbes^  F^ 
18.  1708,  Sir  H.  Dalrymple,  (Dicr.  p.  10174.)  '". 

31.  Infeftments  of  annualrent,  the  rise  and  nature  of  which  bare 
been  already  explained,  T.  %\  5.,  are  also  redeemable  rights. 
Though  they  had  their  origin  from  the  prohibititm  of  the  unon 
law,  gainst  die  taking  interest  for  the  use  of  money,  they  have  con- 
tinuea  in  practice  ever  since  the  taking  of  interest  becune  lawful; 
becauae  the  creditor,  or,  as  fa  e  is  called,  the  anwualrenter,  gets  not 
only  a  personal  security  firom  the  debtor,  but  a  real  security,  or  a 
right  of  hypothec  on  his  lands.     Craig,  Lib.  1.  Die^.  10.  §  37.,  con- 


siders this  right  as  a  proper  feu,  not  indeed  of  lands,  but  of  an  an- 
nual payment  out  of  lands  ;  but  it  is  truly  no  more  than  a  burden 
or  servitude,  affecting  the  feudal  subject  over  whidi  it  is  consti- 
tuted. Nevertheless,  it  has  some  effects  of  a. feu ;  for  the  anniul- 
renter  infeft  is  not  only  said  to  have  died  in  the  fee,  as  well  as  the 
proprietor,  but,  which  is  more  material,  he  enjoys  the  privileges  of 
a  baron ;  by  which  his  heirship  moveables  descend  not  to  his  exe- 
cutors, but  to  his  heir. 

82.  Thoi^  a  right  of  annualrent  does  not  cany  the  proper^  of 
the  lands,  or  other  heritable  subject,  it  creates  a  nexut  or  burdoi  up- 
on the  rents  for  payment  of  the  interest  contained  in  the  right ;  and 
hence  the  arrears  of  interest  become,  afler  seisin,  debitajundL  The 
annualrenter  may  therefore  insist  for  the  pajmient  of  die  past  in- 
terest, not  only  in  a  personal  action  against  the  debtor  or  his  repre- 
sentadves,  but  in  a  real  action  of  poinding  the  ground,  before  the 
court  of  session  or  sheriff.  On  the  decree  pronounced  in  this  ac- 
tion, letters  of  poinding  the  ground  issue  of  course  ;  in  virtne  of 
which  the  annualrenter  may  distrain  the  corns,  catde,  or  other 
moveables  on  die  lands  burdened,  that  had  been  the  prop^ty  of 
the  debtor,  though  he  be  divested  of  them  in  favour  of  a  aingulsr 
successor ;  but  in  so  &r  as  the  goods  on  the  ground  belong  to  the 
debtor's  tenants,  the  creditor  can  poind  them  only  to  the  exttmt  of 
the  rent  due  by  them  to  their  luidlord ;  md.  next  section ;  to  which 
extent  be  may,  if  he  pleases,  sue  them,  in  a  personal  acdon,  towards 
the  payment  of  his  past  interest ;  and  all  other  possessors  whom- 
soever, to  the  extent  of  their  intromissions  *.  Yet  the  preference 
of  the  right  of  annualrent,  in  a  competition  with  other  creditors, 
depends  not  on  the  annualrenter's  actual  poinding  ;  for  he  is  enti- 
tled to  the  poinding  by  the  antecedent  pref^ence  which  his  seisin 
had  acquired  to  him  ;  of  which  he  cannot  be  deprived,  though  be 
should  not  exer 
^ualrenter,  and 
Hence,  in  a  coi 
annualrenter  w< 
al  action  as  if  h 


*  The  older  decii 
pear  to  have  Suctua 
they  fully  support  tl 
voce  Anmualuxmt, 


'"  It  would  bedi 
verser't  rcpreientati 
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Falc.  il  1.  {Kdheady  Nov.  2. 1748,  Dict.  p.  2785.)*  Where  differ- 
ent  anoualrenters  on  the  same  lands  are  insisting  at  the  same  time 
in  the  diligence  of  poinding  the  ground,  the  preterable  annualrent* 
ar  is  allowed  to  use  his  diligence  of  poinding  for  a  certain  num- 
ber of  days  fixed  hj  the  judge ;  after  which,  the  second,  for  a  like 
nmnber ;  and  so  successively  through  the  rest,  Stair ^  Feb.  5.  1662, 
La.  Mmaewdly  (Dict.  p.  3486.)  ;  Ibid.  Jvly  2&  1662,  Sir  J.  Aytm, 
(Dict.  p»  3487.)1  As  it  is  no  more  than  the  interest  of  the  sum  lent 
which  is  a  burden  affecting  the  lands,  the  annualrenter,  if  he  want 
his  principal  sum,  cannot  recover  it  by  poinding,  or  by  a  personal 
action  against  the  tenants,  or  other  possessors  of  the  lands ;  but 
most  demand  it  from  the  debtor  himself,  upon  a  personal  obligation 
in  the  bond,  either  by  a  formal  instrument  of  requisition,  or  by  a 
diarge  on  liters  of  homing,  according  as  the  right  is  framed ;  or 
he  may  adjudge  on  the  bona  in  common  form. 

83.  By  our  ancient  practice,  all  creditors,  whether  by  real  rights, 
as  infeftm^ita  oi  annualrent,  or  even  by  personal  bonds,  might  have 
carried  off  by  poinding,  on  a  brief  of  distress,  not  only  such  fruits, 
or  other  moveables,  upon  the  ground  of  their  debtor's  lands,  as  be- 
longed to  himself,  but  those  also  which  belonged  to  his  tenants  ; 
bom  Goms^  cattle,  and  implements  of  husbandry,  brought  by  him 
upon  the  ground,  to  the  full  amount  of  his  debt,  though  the  tenant 
had  not  l^en  so  de«>  in  arrear  to  his  landlord  the  debtor,  as  the 
value  of  the  poinded  goods  amounted  ta  By  these  means,  te- 
nants were  frequently  ruined  by  debts  contracted,  not  by  themselves, 
but  thdr  lanmorda.  To  put  a  stop  to  so  rigorous  and  unjust  a 
practice,  it  was  provided  by  1469,  C.  36.,  that  the  goods  of  tenants 
ahould  not  be  poinded  for  the  landlord's  debt,  farther  than  their 
term's  mail  extended  ta  As  this  act  was  correctory  of  our  former 
law,  it  was  at  first  strictly  interpreted,  so  as  barely  to  prevent  the 
unlimited  poinding  of  the  goods  of  tenants  upon  personal  debts ; 
and  upon  this  interpretation  of  the  act,  real  creditors  continued 
their  former  course  of  poinding  to  the  full  extent  of  their  debts  ; 
Ihariey  July  11.  1628,  La.  Ednam,  (Dict.  p.  8128.) ;  but  by  the 
later  practice,  the  restriction  has  been,  from  equity,  extended  also 
against  debita  Jundij  Stair,  Feb.  4.  1674,  La.  Pitfoddeh,  (Dict. 
p»  10548.J.  Tlie  words  of  the  act  are,  that  the  tenant  shall  not  be 
poinded  for  more  than  his  term's  mail ;  by  which,  in  the  proper 
sense  of  the  words,  the  current  year's  rent  must  be  understood  : 
But,  de  praxi,  tenants  are  poinded  by  real  creditors,  not  only  for 
the  current  rent,  but  for  all  the  arrears  of  rent  whidi  are  due  by 
Uiem  to  their  landlord ;  because  the  law  was  designed  merely  to 
protect  the  goods  of  tenants  from  being  subjected  to  the  diligence 
of  creditors  for  debts  due  by  their  landlords,  farther  than  the  rent 
they  owed  for  past  terms,  and  that  which  should  become  due  at 
the  next  .  There  can  be  no  doubt  but  that  an  annualrenter  may 
poind  the  ground  in  the  landlord's  natural  possession,  to  the  full 
extent  of  the  interest  due  upon  his  right,  agreeably  to  the  known 
rules  of  obligations  and  diligences  ;  neither  does  the  act  1469  stand 
in  kis  way. 

34.  As  the  debtor  in  a  right  of  annualrent  continues  proprietor 
notwithstanding  the  impignoration  of  the  rents  to  the  creditor,  it 

is 

*  This  has  been  confirmed  by  later  decisions;  Fac.  Coll.  July  18.  1780,  Webster^ 
I>icT.  p.  2902;  ibid.  Feb.  5.  I78d»  Porters^  Dict.  p.  2868.  See  also  a  decision  oo 
the  same  principle;  Stairs  Jan,  9*  lj56B|  La.  Clerkingfon^  Dict.  p.  10646. 
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Bch^k:  il.        is  not  necessary,  nor  indeed  congruous,  for  the  creditor,  to  make 
^  -  •^  ^    "^        over  or  surrender  the  lands  after  his  right  is  extinguished  by  pay- 

ment ;  for  resignation  cannot  be  made,  nor  a  disposition  granted, 
but  by  him  who  is  at  the  time  vested  with  the  property  of  the  lands 
to  be  made  over  or  resigned '  ^  \  Rights  of  annualrent  therefore  may 
be  extinguished  by  a  simple  discharge  or  renunciation  ^of  the  an* 
nualrenter  *.  These  renunciations  were,  by  our  former  usage  "^^in- 
effectual against  the  creditor's  singular  successors,  unless  they  were 
registered  in  the  register  of  reversions  ;  because  rights  of  annual- 
rent  conceived  in  the  old  form,  were  not  truly  bonds,  but  rights  of 
wadset,  by  which  a  yearly  interest  payable  out  of  the  debtor's 
lands  was  secured  to  the  *  creditor ;  and  all  renunciations  of  wad- 
sets were  ordained  to  be  so  registered  by  the  act  1617.  Partial 
discharges,  indeed^  if  they  ccmtained  no  more  than  the  arrears  of 
interest  due  on  the  right,  were  always  good  without  registration, 
even  against  singular  successors:  But  where  the  payment  en- 
croached on  the  capital,  registration  was  necessary,  smce  the  dis- 
char^  upon  such  payment  imported  an  extinction  of  part  of  the 
original  right  of  annualrent ;  Stair,  Jan.  7.  1680,  MacleUan,  (Dicr. 
p.  571.)  t«  But  as  those  rights  have,  by  a  variation  in  the  style, 
now  become  accessory  to  personal  obligations,  they  are  no  longer 
considered  as  wadsets,  but  bonds ;  so  that  they  cannot  fall  under 
the  act  1617  ;  and  of  course  may  be  extinguished,  as  other  proper 
debts,  not  by  renunciations  or  discharges  only,  though  not  register- 
ed, but  by  payment  or  intromission  with  the  rents  of  the  debtor's 
estate ;  Stair,  July  S.  1680,  Rantdne,  (Dict.  {>.  572.) ;  which  intro- 
mission bein^/ac^e,  can  enter  into  no  record,  and  may  even  be  proved 
by  parole  evidence  %  '^  -  Hence  the  purchaser  of  a  ri^t  of. annual- 
rent  cannot  be  secured  by  any  search  into  the  records,  but  must  rest 
on  the  seller's  warrandice,  if  he  does  not,  as  Lord  Stair  advises, 
B.  2.  T.  3^  §  22.,  procure  the  consent  of  the  debtor  to  the  pur- 
chase. 
Infeftments  in  35.  Jnfeftments  in  security  are  another  species  of  redeemable 

rdief!^^  rights,  now  frequently  substituted  in  the  room  of  annualrent>-right89 

by  which  the  granter  becomes  obliged  to  infefl  the  creditor,  not 
barely  in  an  annualrent  or  interest  payable  out  of  the  lands  con- 
tained in  the  right  corresponding  to  the  principal  sum  lent,  but 
also  in  the  lands  themselves,  for  security  of  the  principal,  interest 

and 

^  See  Durief  Nov.  23.  1627,  Dunbar^  Dicr.  p.  570. 

f  Fount.  Jan.  2.1705,  Hope^  S^c.  Dicr.  p.  574. 

%  So  founds— 5/afr,  Feb.  4.  1671,  Wishari,  Dicr.  p.  9978;  Forbes,  Jan.  1t5. 1711, 
BaiUie,  Dict.  p.  9990. 


'  '^^  See  this  passage  commented  on,  2.  Eoss*s  Leclures,  S90. 

'^'  It  is  thought,  that  perhaps  even  at  this  day,  were  a  question  oconrring  as  to  an 
annualrent  right  framed  strictly  after  the  old  style,  it  would  be  attended  with  all  its 
former  effects,  so  that  no  discharge  or  renunciation  df  it  would  be  effectual  against 
singular  successors  infeft,  unless  duly  recorded  in  the  register  of  reversions :— -Bat 
compare  DunbarfSupr.  not.  *•;  Hope^  supr.  not.  f,  and  Dict.  p.  9989,  where  it  was  so 
found,  with  Baillie^  supr.  not,  f ,  where  the  contrary  was  decided.  The  case  of  ffishertf 
supr.  not.  if  occurred  not  with  a  singular  successor,  but  with  the  creditor's  representa- 
tive ;  in  which  situation,  there  can  be  no  doubt  as  to  the  extinction  of  the  annnalrent 
right  by  simple  payment.     See  further,  Ersk.  Frine.  A.  /.  §  16. ;  2.  Sois^s  Lectures,  S78. 

''^^  In  this  way,  however,  the  right  is  not  so  extinguished,  as  that  00  a  renewed 
advance  it  may  not  be  revived  by  redelivery  of  the  discharge  to  the  credJtor,-*-tbat 
discharge  being  still  unrecorded,  and  there  being  no  intervening  real  right  Dor  other  mid 
impediment;  Falc.  and  Karnes,  Rem.  Dec.  Campbell,  \dth  June  174p5;  DiCT»  p.  14101  \ 
Mchies,  v.  Infeftment,  No.  1 . ;  2.  Rosses  Lectured,  890. 
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and  penalty  ;  and  he  assigns  to  the  creditor  the  whole  rents  during  Txtle  VIII. 
the  nol^reaem^on*  These  rights^  because  thej  contain  a  warrant  ^  -■  v  -•-  ' 
for  seisin  in  the  lands  themselves^  and  an  assignation  to  the  rents, 
not  only  entitle  the  creditor  to  poind  the  ground  for  the  interest, 
but  afford  him  a  proper  title  of  possessing  the  lands,  for  payment 
both  of  the  capital  and  interest ;  which  makes  a  considerable  ad-* 
dition  to  bis  security.  Rights  of  the  same  nature  are  also  granted 
to  cautioners^  for  making  their  relief  e£Eectual  against  the  debtors  ^^  * 

for  whom  they  have  become  engaged ;  and  then  they  get  the  name 
of  u^^tments  cf  relief.  But  in  the  following  respect  the  two  secu*- 
rities  differ, :  that  where  such  right  is  graot^  to  a  proper  creditor, 
it  has  full  eEkd  from  its  date,  or  at  least  from  the  term  of  pay- 
ment of  the  debt^  so  as  the  creditor  may  enter  into  the  immediate 
possession  of  the  r^its  for  his  payment^  whereas  such  security 
granted  to  a  cautioner  is  conditional :  It  is  only  intended  for  se*'- 
curing  the  cautioner's  recourse  in  the  event  of  his  suffering ;  and 
therett>re,  till  he  either  pay  the  debt,  or  be  distressed  by  diligence 
for  payment,  he  cannot  be  entitled  to  the  possession  of  the  r^its, 
except  in  the  special  case  to  be  explained,  B.  3.  T.  3.  ^  65. 

36.  In£eftments  of  relief  are  granted  solely  for  the  security  of  the  Tbeir  nature 
cautioner.  The  creditor  to  whom  the  debt  is  due,  acquires  no  right  and  efiects. 
by  it :  For  since  he  took  not  care  to  get  the  same  security  fi>r  nis 
debt  that  the  cautioner  got  for  his  relief,  he  may  blame  himself  $ 
and  cannot  profit  by  a  right  granted^  not  for  his  behoof,  but  for 
that  of  kb  cautioner,  who  may  therefore  renounce  it  at  pleasure. 
Hare.  617,  {^Creditors  cfLangtoUj  Juiy  8.  1691,  Dict.  p.  aS.).  Yet 
the  creditor,  by  adjudging  the  right  from  the  cautioner,  may  make 
it  his  own,  so  as  it  shall  be  no  longer  in  the  cautioner's  power  to 
renounce  it,  to  the  prejudice  of  the  creditor  who  has  affected  it  hy 
legal  diligence*  Where  a  right  of  security  is  granted,  either  for 
pajonent  or  for  relief,  not  only  of  debts  already  contracted,  but  of 
debts  to  be  contracted  by  the  granter,  the  effect  of  it  as  to  future 
debts  is,  by  1696>  C.  5.,  limited  to  such  as  may  be  contracted  pre- 
viously to  the  date  of  the  seisin  upon  die  right ;  such  rights  hav- 
ing been  by  experience  found  to  be  frequently  used  as  covers  to 
fraud '^^.  Rights  in  security,  and  infeftments  of  annualrent '^S  as  they 

have 

'77  By  54.  Qeo.  III.  c.  137.  $  14.,  the  following  exception  to  the  rule  of  1696,  r.  5. 
is  enacted :  <*  That  it  shall  and  may  be  lawful  for  any  person  or  persons,  possessed  of 
<<  lands  or  other  heritable  subjects,  and  desiring  to  pledge  the  same  in  security  of  any 
*'  sums  paid,  or  balances  arising^  or  which  may  arise  upon  cash  accounts  or  credits^  or 
«  by  way  of  relief  to  any  person  or  persons,  who  may  become  bound  with  him  or  them 
«  for  the  payment  of  such  sums  or  balances,  although  posterior  to  the  date  of  the  in- 
<<  feftment,  to  grant  heritable  secunties  accordingly,  upon  their  said  lands  or  other* 
<<  heritable  estate,  containing  procoratory  of  resignation  and  precept  of  seisin  for 
*^  infefting  any  bank  or  bankers,  or  other  persons  who  shall  agree  to  give  thegi  soeh 
*<  CBfh  aooouaa  or  credits,  or  for  infefting  such  persons  as  shall  become  enutioners 
«(  for  them,  or  jointly  bound  with  them  in  such  cash  accounts  or  t:redits:  Prorided 
«<  always,  that  toe  prtndpal  and  interest,  which  may  beicome  due  upon  the  said  cash 
^  aocouots  or  credits,  shall  be  limited  to  a  certain  definite  ean,  to  be  specified  in  the 
<<  aecority ;  die  nid  definite  sum  not  exeeeding  the  amount  of  the  principal  sum,  and 
4<  three  years^  interest  thereon,  at  the  rate  of  5  per  ceni. :  Aud  it  is  hereby  declared, 
«<  that  it  shall  and  maj  be  lawful  to  the  pereon  to  whom  any  sach  cash  account  or 
«<  credit  is  granted,  to  operate  upon  the  same,  by  drawing  out  and  paying  in  such  sums, 
«  from  time  to  time,  as  the  parties  shall  settle  between  themselves ;  and  that  the  seisins 
«  or  infeftments  tidcen  upon  the  said  heritable  securities  shall  be  equally  valid  and  ef* 
«  fectual,  as  if  the  whole  sums  advanced  upon  the  said  cash  account  or  credit  bad 
<<  been  paid  prior  to  the  date  of  the  seisin  or  infeftment  taken  thereon  i  ttud  that  any 
«<  such  heritable  securities  shall  remain  and  subsist  to  the  extent  of  the  sum  limited, 
€t  or  any  lesser  sum,  until  the  cash  account  or  credit  is  finally  closed,  and  the  balance 
<«  paid  up  and  discharged,  and  the  seisin  or  infeftment  renounced." 

■  78  yid.  sitpr.  S  S4.  A.  /.  and  not,  *^^. 
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Book  il.         have  the  same  general  nature  and  properties,  are  alike  extinguish- 
^-""'"^'''^        able,  not  only  by  renunciations,  but  by  intromission  with  the  rents 
of  the  debtor's  estate,  without  the  necessity  of  any  seisin,  or  new 
constitution  of  the  right  of  property  in  favour  of  the  debtor. 
Preference  of  37.  Stair  lays  it  down,  B.  4.  T.  35.  §  24„  and  B.  4.  T.  51.  §  11., 

real  debts.  that  an  adjudication  upon  an  infeflment  of  annualrent,  infefnnent 

in  security,  or  whatever  constitutes  a  real  burden  on  the  property, 
is  preferable  to  all  adjudications,  or  other  diligences,  interv^iing 
between  the  date  of  the  right  and  of  the  adjuojcation  deduced  on 
it,  not  only  for  the  principu  sum  '^%  and  interest  remaining  due  on 
the  right,  but  for  the  interest  of  the  accumulate  sum  in  the  adjudi- 
cation •-  This  preference,  in  so  iar  as  concerns  the  interest  of  the 
capital,  is  due  to  the  creditor  in  an  infeftment  of  annualrent -irom 
the  real  nature  of  his  right,  though  he  have  deduced  no  adjudiea- 
cation  upon  it,  because  that  interest  is,  after  seisin,  d^ntumjundi : 
Yet  when  the  pari  passu  preference  of  adjudications  was  eatablish- 
ed  by  1661,  C.  62.,  there  was  an  express  reservation  in  fevom 
of  debita  Jundiy  and  adjudications  proceeding  on  them,  that  there 
might  be  no  doubt  that  the  Legislature  did  not  mean  toencroadi 
on  the  preference  naturally  due  to  real  rights,  by  the  pari  patsu 
preference  of  adjudications  established  by  that  statute.  In  order 
to  obtun  preference  to  the  creditor  in  a  real  right  for  the  interest 
of  the  interest  accumulated  in  his  adjudication,  the  adjudicadon 
■must  be  founded  on  a  real  action,  a  poinding  of  the  ground,  and 
not  merely  on  the  personal  obligation  in  the  original  rigH  ^^• 
il2,  {Mackenzie,  Jan,  27.  1669,  Dict.  p.  259.)  f- 

TIT. 

"*  And  for  the  penalty  to  the  extent  of  their  necessary  npencet,  Flac.  (^B.  Jme 
•^V.  1782,  Creditors  of  Jarvietton,  Dict.  [x  1*132  j  See,  howerer,  ATitt.  NO.  l.wea 
pERALTV,  Trustees  of  Menxies,  Feb.  2.  17S9,  Dict.  p.  10044. 

-{-  la  the  ranking  of  the  Creditors  ofAuchinbreck,  the  adjudgers  lipon  penonal  obti- 
,  gaiiong  in  preferable  heritable  bonds  having  insisted,  that,  aner  drawing  their  priDd- 

pal  sums  and  interest  in  virtue  of  their  infeitments,  they  should  be  ranked  fori  pasu 
with  the  adjudgere  upon  personal  bonds  for  their  whole  accu ma lated  sums,  fton  totti. 
title  them  to  draw  their  full  penalties  and  accumulations,  the  Lords  of  SesiioD,  Aff 
12.  1769,  Dict,  p.  14131,  found,  "Diat  the  heritable  creditora-adjudgers  were 
entitled  to  be  ranked  upon  the  funds  pari  passu  along  with  the  other  adjadgen, 
only  for  what  should  remain  due  of  their  accumulated  sums,  after  deduction  of  whst 
they  should  draw  in  virtue  of  their  Infeftments  'B°. 

Where  the  security  was  granted  for  relief  of  a  cautionary  obligation,  the  cinttona 
was  found  preferable,  not  only  for  the  principal  sum  and  interest  in  the  original  debt, 
but  for  interest  on  the  whole  sums  paid,  as  due  ex  lege  upon  sums  paid  by  cautioners  oa 
distress,  Juli/  7.  IfiOl,  Fiird  and  Smitk,  Assignees  ^B^d,  against  Biddelt  Dicr.  App. 
I.  voce  Akndalreht,  No.  S. 


'"  It  may  be  doubted,  perhaps,  'Whether,  in  a  proper  annualrent  right,  after  the 
old  style,  under  which  {swpr.  §.  S2.)  K)\k principal  sum  does  not  constitute  *'  a  real  boi^ 
*<  den  on  the  property,"  an  adjudication  for  such  principal  am  would  have  the  pre- 
ference noticed  in  the  text?    The  negative  answer  seems  favoured  by  what  is  hid 
down,  2.  Sosis  Lectures,  378.     "  The  creditor,"  in  an  annualrent  r^t,  **  bad  no 
"  title  to  uplift  more  than  the  sum  of  interest  agreed  spon,  or  to  demaiid  the  prittci- 
*'  pal  sum  until  he  had  executed 
"  person  of  the  debtor,  but  gave 
"  wanted  his  principal  sum  out  < 
-'*  follow  the  same  course  as  am/  oti 

'"*  In  the  above  case  of  Auchin 
affected  the  same  estate.  But  it  1 
securities  are  thus  "  held  over  lh 
■<  posterior  in  date,  except  for  thi 
**  wards  extinction  of  the  debt ; 
-"  sidered  u  distinct  debtors :  ee 
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AFTER  having  explained  how  heritable  or  feudal  rights  are 
constituted^  either  absolutely  or  under  reversion,  the  law  of 
servitudes  may  be  fitly  considered,  by  which  the  proprietor  of  an 
heritable  subject  may  be,  in  certain  respects,  fettered  in  the  exer- 
cise of  his  property  for  the  benefit  of  another.  A  servitude  may 
therefore  be  defined,  a  burden  affecting  lands  or  other  heritable 
subjects,  by  which  the  proprietor  is  either  restrained  from  the  full 
use  of  his  property,. or  is  obliged  to  suffer  another  to  do  certain  acts 
upon  it,  wnich,  were  it  not  for  that  burden,  would  be  competent 
solely  to  the  owner.  Hence  it  may  be  perceived,  that  he  whose 
tenement  is  subject  to  a  servitude,  is  not,  in  the  common  case, 
bound  to  perform  any  act  for  the  benefit  of  the  person  or  tenement 
to  which  it  is  due :  His  whole  burden  consists,  either  in  being  re- 
strained from  doing,  or  in  being  obliged  to  suffer  something  to  be 
done  upon  his  property  by  another.  In  the  first  case,  in  which  the 
proprietor  is  barely  restrained  from  acting,  the  servitude  is  called 
negative ;  in  the  last  poritive. 

2.  This  burden  arises  sometimes  from  the  natural  situation  of  the 
ground,  sometimes  from  statute,  or  ex  lege^  and  sometimes  from 
covenant ;  and  hence  civilians  divide  servitudes  into  natural,  legal 
and  conventional.  Where  two  contiguous  fields  belong  to  different 
proprietors,  one  of  which  stands  upon  higher  grounds  than  the  o- 
ther,  nature  itself  may  be  said  to  constitute  a  servitude  on  the  in- 
ferior tenement,  by  which  it  is  obliged  to  receive  the  water  that 
falls  from  the  superior.  If  the  water  which  would  otherwise  fell  from 
the  higher  grounds  insensibly,  without  hurting  the  inferior  tene- 
ment, should  be  collected  into  one  body  by  the  owner  of  the  supe- 
rior, in  the  natural  use  of  his  property,  for  draining  his  lands,  or 
otherwise  improving  them,  the  owner  of  the  inferior  tenement  is, 
without  the  positive  constitution  of  any  servitude,  bound  to  receive 
that  body  of  water  on  his  property,  though  it  should  be  endamaged 
by  it  But  as  this  right  may  be  overstretched  in  the  use  of  it, 
without  necessity,  to  the  prejudice  of  the  inferior  grounds,  the 
question.  How  far  it  may  be  extended  under  particular  circumstan- 
ces ?  must  be  arbitrary.  Legal  servitudes  are  those  which  are  con- 
stituted by  statute,  or  by  long  custom,  from  the  consideration  of 
Eublic  necessity  or  utility.  Of  this  kind  may  be  reckoned  a  regu- 
ition,  by  which  no  house  within  the  city  of  Edinburgh  can  be 
built  higher  than  five  stories  from  the  ground,  1698,  C  8.  * ;  and 
another,  by  which  the  proprietors  of  Siat  city  are  prohibited  to 

cover 

.  *  This  act  found  to  be  in  force,  Fac.  CoU.  Aug.  5.  I760»  BuchaUy  Dior.  p.  13178.; 
and  it  extends  to  the  suburbs  situated  beyond  the  jurisdiction  of  the  Dean  of  Guild, 
though  the  statute  seems  to  grant  special  authority  to  that  magistrate  for  putting  it  to 
due  execution;  Ibid.  June  SO.  17899  Dott^  Dict.  p.  19187^ 

«  of  the  debt ;  as  if  it  ^were  secured  over  the  whole  of  each  subject^  without  any  other 
«<  security.  There  is  a  lien  over  each  for  the  whole  debt ;  and  the  creditor  claims  and 
**  is  ranked  on  each  for  the  ixAole^  to  the  effect  of  drawing  ultimately  no  more  than 
^  the  true  amount;*'  2.  BeWs  Comm.  281 :  KaA  Douglas^  Heron  4*  Co.,  2d  August 
1781»  and  Ranking  of  Grants  Creditors^  2d  March  1791,  there  referred  to :  the  last 
of  these  cases  is  unreported :  and  a  report  of  the  former  in  the  Faculty  Collection  is 
silent  on  this  point.    Dicr.  p*  liisi^  and  141S9. 


Servitudes, 
negative  and 
positive. 


Servitudes, 
natural,  legal. 


428 


An  Institute  of  the  Law  of  Scotland. 


Book  IL 


and  conven^ 
tional. 


cover  their  houses  with  thatch  or  straw,  1621,  C.  26  '**.  Theterce 
and  courtesy  may  be  also  numbered  among  the  legal  servitudes. 
But  servitude,  in  the  more  common  acceptation  of  the  word,  de- 
notes that  kind  only  which  is  established)  either  by  the  express  or 
the  presumed  agreement  of  parties  ;  and  of  those  conventional  ser- 
vitudes there  may  be  as  great  variety  as  there  are  ways  by  which 
property  can  be  burdened,  or  the  exercise  of  it  restrained^  in  &vour 
of  another. 

3.  Conventional  servitudes  are  constituted  either  by  grant,  where 
the  will  of  the  piurty  burdened  is  expressed  in  a  writt^i  dedara* 
tion  by  which  the  servitude  is  imposed ;  or,  2c%,  by  prescription, 
where  his  consent  is  presumed,  from  miflSsring  the  party  claiming 
the  servitude  to  continue  in  the  exercise  of  it  for  forty  years  to- 
gether, without  any  attempt  to  interrupt  him  *'*.  No  right  affecting 
land,  though  it  be  incapable  of  proper  possession,  can  be  con^iet- 
ed  without  such  use  as  the  subiect  can  admit  o£  As  servitudes 
are  incorporeal  rightd^  affecting  lands  which  belong  to  another  pro- 
prietor, few  of  tbein  are  capable  of  proper  possession*  Tlius,  imere 
one  has  acquired  the  servitude  of  a  road  through  his  neighbonr'i 
grounds,  such  right  cannot  be  properly  afnprehended  or  possessed. 
The  lands  indeed  which  are  charged  with  the  servitudf^  nay  be 
possessed,  but  it  is  <)ie  owner  of  tne  servient  tenoaent  idio  pos- 
sesses these,  and  not  he  who  claims  the  servitude.  The  use,  diere- 
fore,  or  exercise  of  the  right,  is  in  servitudes  what  seian  is  in  a 
right  of  limds  ;  which  exercise  we  impn^erly  call  possession,  and  is 
in  the  Roman  law  styled  quad  possession^  L.  10.  pr.  Si  wm  xnnd. ; 
and  consequently  a  grant  or  obligation  of  servitude,  though  it  be, 
like  all  other  obligations,  good  againrt  the  grantear  and  bis  heirs, 
without  the  least  use  had  by  him  who  claims  it,  c«i  have  no  eSexA 
against  his  singular  successors,  unless  the  grantee  has  be^i  in  die 
exercise  of  the  right  '^^  A  servitude  constituted  by  pres(^ptioD,  or 
by  the  uninterrupted  exercise  of  it  for  forty  years,  may  be  acquir<« 
ed  without  any  deed  or  title  in  writing,  other  than  a  charter  and 

seisin 


*^'  The  regulations  as  to  the  height  of  buildings  in  the  New  Town  of  Edinborgk, 
which  were  introduced  by  Act  of  Council,  14th  February  1761,  and  enlarged  and  ex- 
plained  by  certain  subsequent  acts,  seem  to  combine  the  characters  both  of  1^1  and 
conventional  servitude.  Fid.  Fac.  Coll.  Campbell,  nth  Feb.  1803,  Dict.  c.  jSurcr 
BoVAL,  App.  No.  18 ;  lb.  Beid,  Sfc.  2^th  Mty  1808,  Dict.  o.  Burgh  Rotai,  App. 
No.  «1. 

'^*  The  constitution  of  positive  servitudes  seems  well  laid  down  in  a  report  of  O- 
kerran^s.  <*  The  Lords  at  advising  were  of  opinion,  that  lAhoogb  a  real  aervitadeauy 
<<  be  constituted  by  long  possession,  because  such  a  possession  presmnes  a  tills^  yK 
^  such  a  servitude  cannot  be  constituted  by  verbal  agreement  to  be  proved  by  wit- 
^*  nesses;  nay,  though  a  verbal  agreement  were  admitted,  there  is  locus  pceniieMtut  tSU 
<'  writ  be  adhibited ;  yet  if  in  consequence  of  such  verlnl  agreement,**  an  impoitsiit 
ret  intervenius  ^e  place,-^His  for  example  in  the  case  quoted  from  the  buiUil^  of  a 
dam-^dike,  the  very  o^ect  of  the  servitude, — the  party  will  be  barred  persanali  except 
timcj  <*  as  it  is  out  of  time  to  repent  when  the  thing  is  done  f  KUk.  v.  Proof,  Na  IS, 
12M  Jan.  1750,  Kincaid,  Dict.  p.  8404.  See  alio  lepoitt  ef  this  case  fay  JAtfc. 
vol.  «.  No.  121,  and  Elchies,  v.  SsavttUM,  No.  4. 

Servitudes  are  sometimes  reserved  in  favour  of  Ae  leHer^i  otfaet-  property  m  Ait 
conveyances  of  the  servient  tenement  See  Fac.  Coll.  Cle^omf  1  *l4k  May  18M|  DUU 
p.  16141.,  and  2.  JDow,  40.;  Dinwiddief  2M  NiMh  las^l,  5.  and  B.  g  Davidson,  l$tk 
May  1822,  Ibid. :  or  by  the  insertion  of  a  clause  in  a  charter,  whether  ori^na^  or  by 
progress  from  the  superior;  Clelland,  2lsi  Feb.  17S9,  Qerk  Home,  Dior.  p.  14*06. 

• 

'^'  A  personal  deed  is  su£Scient  with  possession  to  establish  a  servitude  i^gainst  na- 
ffular  successors;  Garden^  21th  Nov.  1734,  Dies.  p.  14517,  Ekhies^  v.  SfeRvntiM 
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seisin  of  the  lands  to  which  the  servitude  is  claimed  to  be  due ; 
for  tlie  long  acquiescence  of  the  owner  of  the  lands  burdened,  fully 
supplies  the  want  of  a  written  declaration  constituting  the  servi- 
tude *''^ 

4,  The  following  differences  may  be  observed  between  a  servi- 
tude by  grant  and  by  prescription.  A  servitude  by  grant  is  not  ef- 
fectual to  the  grantee,  in  a  question  with  the  superior  of  the  lands 
charged  with  the  servitude,  unless  he  has  consented  to  it ;  Stair^ 
Dec.  11.  1666,  E.  Cassilis^  (Dict.  p.  5005.);  for  no  superior  is 
bound  to  acknowledge  a  burden  imposed  on  the  lands  by  his  vas- 
sal, when  they  return  to  him  in  consequence  of  any  feudal  casual- 
ty :  But  when  the  servitude  is  acquired  by  prescription,  the  supe- 
rior's consent  is  presumed,  from  his  not  using  acts  of  interruption ; 
for  his  right  of  superiority  gave  him  a  good  title  to  interrupt  2^%, 
A  servitude  by  grant,  though  accompanied  only  with  a  partial  pos- 
session, must  be  governed,  as  to  degree,  by  the  tenor  oi  the  grant, 
so  as  to  entitle  the  possessor  to  the  exercise  of  the  right,  as  ample 
as  it  was  at  first  granted,  when  he  thinks  fit  to  use  it  in  its  full 
extent :  But  a  servitude  by  prescription  is  generally  limited  to  the 
measure  of  the  use  had  by  the  acquirer  of  it,  agreeably  to  the  rule, 
Tantum  prcescriptum  quantum  possessum.  Yet  a  servitude  by  pre- 
scription may  be  sometimes  justly  extended  beyond  former  usage, 
if,  without  such  extension,  the  right  would  be  unprofitable  to  uie 
acquirer.  Thus,  where  one  has  acquired  by  prescription  a  servitude 
of  building  a  damhead,  as  a  reservoir  for  water,  on  the  property  of 
another,  he  may  raise  it  higher  than  any  former  usage  ;  or  he  may 
extend  the  bank  farther  on  the  servient  grounds,  than  it  had  reach- 
ed before,  if  the  servitude  would  be  otherwise  ineffectual ;  Stair^ 
July  20.  1677,  L.  Garletorij  (DrcT.  p.  14535.) ;  Bruce  cf  Kennet  '^^  : 
For  in  such  case,  the  servitude  truly  acquired  is  a  right  of  collecting 
water ;  and  that  of  building  a  damhead  is  only  u  consequential 
right,  the  true  measure  of  which,  therefore,  is  the  utility  of  the  mill, 
colliery,  or  other  subject  to  which  the  servitude  is  due. 

5.  Servitudes  are  either  ^-eal  or  personal.  The  first  kind  is  also  call- 
ed prediaU  from  pradium,  a  tenement  of  lands  or  of  houses.  In  all 
servitudes,  whether  predial  or  personal,  the  subject  burdened  is  a 
prtBdium,  or  res ;  in  which  respect,  both  branches  of  the  division 
may  be  alike  termed  predial:  But  the  names  oipred&al  and  person- 
al  are  taken,  not  from  the  subject  burdened,  but  from  that  in  favour 

of 

*  Where  a  proprietor  of  grounds  had  been  in  use  for  forty  years  of  bringing  home 
his  corns  after  harvest  through  a  ridge  of  ground  belonging  to  another,  aiter  it  had 
been  cleared  of  com,  this  was  found  to  be  no  servitude  \  KM.  No.  3,  voce  Servitude, 
Pttrdiej  Jviy  20.  1749,  DiCT.  p.  14511. 
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■fci^ 


'8-^   Vid.  Munro^  2SdNov.  1821,  S.  ^  B. 

>  8 ^  Reported  by  Blchies^  Mh  Nov.  4*  1  iM  Dec.  1 74 1 ,  v.  Scrvituds,  NO.  2.  It  miiy  be 
doubted f  perhaps,  whether  this  decision  does  not  carry  too  far  the  principle  of  extend- 
ing servitudes  beyond  former  usage.  It  was  there  found,  that  a  dam- dike,  which,  beyond 
the  forty  years,  had  been  but  **  three  feet  high,"  yet  quite  adequate  for  every  use  of  the 
dominant  tenement  at  the  time,  might,  within  the  forty  years,  be  extended,  so  as  at  last 
to  be  ^*  three  elh  high,''  if  by  an  increase  in  the  works  for  which  the  servitude  was  ori« 
ginally  acquired,  an  enlarged  wupp\y  of  water  had  become  necessary.  The  decision  in 
Zr.  QarUton  appears  to  rest  on  a  sounder  basis ;  it  being  there  found,  merely,  that  the 
proprietor  of  the  dominant  tenement,  having  lost  the  benefit  of  his  dam  as  it  stood  ort^ 
ginally*  in  consequence  of  <*  the  ground  being  washed  away  from  the  end  of  the  dam, 
«  by  a  apeat  of  water,''  he  was  entitled  to  restore  the  dam  to  its^orm^  utility,  by  ex- 
tending the  dike  till  it  touched  firm  ground*  Elchies^  however,  remarks  as  to  Bruce^s 
case, — ^*  The  interlocutor  seemed  pretty  unanimous.  I  observed  none  against  it  but 
•<  Royston  and  mysdf." 
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Tit.  VIIL       ^f  which  the  burden  is  imposed :  So  that  the  servitudes  styled  per- 

Mfial,  are  constituted  principally  in  favour  of  a  person ;  and  die 
real  or  predial,  principally  in  favour  of  a  tenement,  and  only  bj 
consequence  to  a  person,  as  the  owner  of  that  tenement  In  pre- 
dial servitudes,  therefi>re,  the^e  must  foe  two  tenements;  a  dominant, 
to  whkh  the  servitude  is  due,  and  a  servient,  which  owes  the  serri- 
tude,  or  is  charged  with  it.  And  hence  predial  servitudes  cannot 
pass  by  sale,  or  otlier  just  title,  from  the  proprietor  of  the  domi- 
nant tenement  to  another,  unless  the  acquirer  shaD  either  purchase 
that  tenement,  together  with  the  right  of  servitude,  or  has  already 
the  property  of  another  tenement  capable  of  receiving  benefit  by 
it,  Nov.  24. 1732,  Femn  cfDunse  '^^  *.     Perhaps  the  only  instance 

where 

*  The  decmon  here  quoted  seems  to  be  the  same  with  that,  whidi  is  reported  by 
Lord  Karnes  in  bis  Remarkable  Decisions,  Nov*  22. 17S2,  Feuars  ofDunse  contra  Hey 
of  Dfummebier,  Dict.  p.  1824 ;  but  it  is  not  the  last  judgment  in  the  cause :  The  fo)« 
lowing  is  a  transcript  of  the  difierent  interlocutors  pronounced  by  the  Court :  Nao,  22. 
1 7S2,  The  Lords  ^*  found.  That  the  erecting  of  Dunse  into  a  borough  of  barony  doih 
«  not  afford  a  title  to  acquire  a  serritude  of  pasturage  by  prescription." — Nov.  24. 11$^, 
<*  Found,  That  the  infeftment  of  a  house,  with  or  without  a  yard,  was  a  anfficieat  title 
<<  to  prescribe  a  servitude  of  pasturage.** — Nov.  28.  17S2,  <«  Found,  That  the  par- 
^<  suers  were  entitled  to  the  serrllude  of  fiiel,  feal,  and  divot,  in  any  part  of  the  com- 
<*  raonttes  libelled  not  inclosed ;  and  also  found  the  pursuers  entitled  to  a  serritode  of 
<c  digging,  quarrying,  and  away-taking  of  stones  and  slates,  for  the  use  of  their  booseii 
**  out  of  the  quarries  of  the  commonties,  but  not  in  the  parts  inclosed,  &c. ;  bot  fonzid, 
«  that  the  heritor  of  the  muir  might  legally  inclose  and  labour  part  of  the  said  com- 
*<  monties,  providing  what  he  left  out  thereof  should  be  sufficient  for  the  pnrsoef^s 
«<  servitudes;  and  remitted  to  the  Lord  Ordineiyto  hear  parties  fortber  on  the  ns* 
**  ture  of  the  possession,  for  acquiring  and  preserving  a  rightof  servitude  of  pasturage, 
<<  and  to  determine  or  report ;  with  power  also  to  grant  warrant  for  a  further  proof 
"  if  he  shall  see  cause.'' — Feb.  1.  17SS,  Found,  That  the  proof  of  the  possession  of 
<<  pasturage  c^  cattle,  &&  upon  the  comaaonty  libelled,  led  by  the  pursuers  and  others, 
<<  whose  titles  are  produced,  being  general  and  indefinite,  is  not  sufficient  to  entitle 
^  these  persons  to  a  servitude  of  pasturage ;  and  in  regard  that  there  is  no  sperisl 
«(  proof  of  the  number  of  cattle  that  each  person  by  himself,  or  his  predecessors  or 
<<  authors,  were  in  use  to  pasture  on  the  said  eommonty,  assoihic^  the  defender 
<<  from  the  declarator  of  servitude  of  pasturage.'' — See  Fac.  ColL  Feb.  18,  1755,  Jt^- 
fray,  &c.  Dict.  p.  2340,  where  the  burgesses,  inhabitants  of  a  borough  of  barony, 
were  found  to  have  acquired  a  servitude  of  washing  and  drying  their  linen-dotbes 
upon  certain  grounds  near  the  town  :  but  the  decision  was  reversed  on  appeal,  probs- 
biy  upon  the  circumstances  of  the  case,  which  denoted  merely  a  tolerance  or  precarious 
possession,  without  any  established  servitude*  It  has  however  been  found,  that  t 
royal  borough  could,  for  the  use  of  the  burgesses  and  other  inhabitants^  acquire  such 
a  servitude,  either  by  purchase,  or  by  immemorial  usage  and  prescripticMi,  IH^^ 
Feb.  10.  1779,  Sinclair ;  affirmed  in  the  House  of  Lords,  Manh  8.  1780,  Dicr. 
p.  14519.     Sec  (contra,)  Fount.  Feb.  13.  170S,  Carmichael,  Dicr.  p.  10916  '•'. 

'B^  It  is  inconsistent  with  the  nature  of  a  servitude,  that  the  proprietor  of  the  domi- 
nant tenement  should  have  power  to  communicate  the  benefit  thereof  to  any  third  per- 
ty  not  possessing  the  dominant  tenement;  Murray,  StA  Dec.  1808,  Fat.  (^.  Oatbe 
same  principle,  a  servitude  of  digging  slate  and  stone  must  be  confined  to  the  usei  of 
the  dominant  tenement,  and  the  proprietor  is  not  entitled  under  it  Co  d^  slates  sad 
stones  for  sale ;  Ibid.  See  to  same  eSxt,  the  cases  of  E.  Breadalbane,  in^.  §li.k.t 
in  not.  Broom  and  Leslie  s  injr.  §  M.  h.  t.  in  not. 

'^7  In  this  case  the  Court  held  that  **  there  was  no  such  servitude  known  in  oor 
<<  law"  as  a  servitude  of  bleaching,  and  therefore  decided  against  it ;  bat  since  the 
judgment  in  Sinclair,  there  can  no  longer  be  any  hesitation  on  that  grouod.  As  I0 
all  servitudes  of  an  acknowledged  diaracter,  the  case  of  Carmickael  is  *  decided  aatbo* 
rity  for  holding  that  a  burgh  may  acquire  for  the  use  of  the  oommunity :  And  to  tbisef* 
fe^t  it  has  since  been  confirmed  by  Murray,  supr.  not.  '^^.-^In  another  cstte»  the  Msgii- 
trates  of  St  Andrew's  having  feued  out  the  links^  with  a  reservatioo  in  fiiYoor  of  |*  die 
<<  inhabitants  and  takers,  mo  shall  resort  thither  for  the  purpose  of  golfiogi''  the  ioha* 
bitants  at  large  were  found  entitled  to  enforce  the  reservation  %  Foe.  CM.  CUghorn,  4^. 
nth  May  1805,  DicT.  p.  1614  K  On  appeal,  however,  it  occurred,  thai  *«tt  wai  s 
<<  strong  thing  to  say  that  all  'who  chose  to  <fo^  might  pUy  at  golf  on  a  nuus'a  grouod;" 
and  that  it  must  be  a  privilege  of  a  very  peculiar  description,  which  wsui  ^  not  nerelf 
<<  in  the  corporation  aiid  inhabitants,  but  also  in  all  others."  On  this  and  oliior  grooods 
arising  from  a  critical  construction  of  the  interlocutors  of  the  Court  of  Scasiop,  tbecsse 
was  remitted  for  review,  2.  Dow,  40.  Had  the  burgh  been  otMuallj  a  {Mtf^,  or  hsd 
the  action  been  formally  sustained  upon  their  title,  on  their  afterwarda  aisting  them- 
selves, and  had  the  conclusion  been  confined  to  a  right  of  servitude  in  favour  of  die 
proper  community  of  the  burgh,  it  is  probable  a  more  successful  issue  would  have  been 
attained. 
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where  a  servitude  is  constituted  upon  a  predial  tenement,  without 
a  proper  dominant  tenement  to  which  it  is  due,  is  in  the  case  of 
pasturage,  fuel,  feal,  divot,  and  the  other  rights  to  which  ministers 
are  entitled  by  statute,  1593,  C.  165.;  1663,  C.  21. ;  not  as  the 
proprietors  or  possessors  of  any  dominant  tenement,  but  simply  in 
the  right  of  their  benefices  ;  for  which  reason,  these  privileges,  if 
they  are  to  get  the  name  of  servitudes,  fall  more  properly  under 
the  class  of  those  that  are  personal  ^. 

6.  Predial  servitudes  may  be  divided  by  the  law  of  Scotland,  after 
the  example  of  the  Romans,  into  rmticcs  and  urbance^  rural  and  city 
servitudes.  City  servitudes,  or  of  houses,  are  those  which  are  con- 
stituted in  favour  of  a  tenement  of  houses,  though  such  tenement 
should  not  be  within  the  gates  of  any  city.  Rural  servitudes,  or  of 
land,  are  acquired  for  the  use  of  a  rural  or  country  tenement,  as  a 
farm,  field,  inclosurS,  garden,  though  they  should  be  situated  with- 
in the  liberties  of  a  city  j  for  it  is  not  the  place,  but  the  mat- 
ter and  use  of  the  tenement,  which  makes  this  distinction,  L.  198. 
De  verb.  ng. ;  and  for  this  reason,  dwelling-houses,  and  offices  built 
for  the  use  of  a  farm,  are  the  subjects,  not  of  city  servitudes  but 
ofmral. 

7.  The  chief  servitudes  of  houses  in  the  Roman  law,  were  oneris 
ferendij  and  ti&ii  immittendi ;  both  of  which  may  be  called  servitudes 
of  support  The  first  was  the  right  one  had  of  resting  the  weight 
of  his  nouse  upon  his  neighbour's  wall  or  pillar,  L.  33.  De  serv.  pr. 
urb. :  so  that  it  nearly  resembled  that  oftigfii  immittendi ;  by  which 
obe  was  obliged  to  receive  into  his  wall  a  beam,  or  joist  from  his 
neighbour's  house.  The  general  nature  of  both  were  the  same. 
The  essential  difference  between  them  lay  in  the  precise  form  of 
words  that  the  Romans  used  in  constituting  the  servitude  oneris  fe-^ 
rendi :  Paries  oneri  ferundo^  uii  nunc  esty  ita  sit :  By  which  express 
words,  the  owner  of  the  servient  tenement  became  obliged,  not  on- 
ly to  suffer  the  weight  of  the  neighbouring  house  to  rest  on  his  wall, 
but  to  repair  that  wall  when  it  became  unable  to  support  the  load^ 
Z#.  6.  §  2.  jSr  serv.  vind. ;  L.  33.  De  serv.  pr.  urb. ;  contrary  to  the  ge- 
neral natute  of  servitudes,  which  laid  the  proprietor  of  the  servient 
tenement  under  no  obligation  to  do  any  positive  act,  but  barely  to 
auffer.  Yet  he  who  owed  the  servitude  had  an  option  to  abandon 
his  property  if  he  did  not  choose  to  uphold  it  in  a  condition  fitted 
for  the  use  of  the  dominant  tenement,  d.  L.  6.  §  2.  Si  serv.  vind. 

8.  Where  a  servitude  of  support  is  constituted  in  writing,  by  which 
the  wall  of^onetenementus  subjected  to  bear  all,  or  any  part  of  the 
weight  of  another,  Stair,  'B.  2.  T.  7.  §  6.,  with  reason,  holds  it  to  be 
the  law  of  Scotland,  that  the  owner  of  the  servient  tenement  is  not 
bound  to  repair  it  for  the  use  of  the  dominant,  unless  an  obligation 
to  repair  be  inserted  in  the  right ;  conformably  to  the  Roman  law, 
which  laid  the  expence  of  repairing  upon  the  servient  tenement, 
not  from  any  anomalous  property  in  the  nature  of  that  special  ser- 
vitude, but  n'om  the  words  expressed  in  the  stipulation.  He  also  a(^ 
firms,  from  the  same  principle,  that  where  sucri  servitude  is  consti- 
tuted,  not  by  grant,  but  by  prescription,  it  imports  no  more  than  a 
tolerance  to  lay  the  weight  of  the  dominant  tenement  on  the  ser- 
vient, and  a  power  to  the  owner  of  the  dominant  to  repair  the  ser- 
vient for  his  own  use  j  for  the  owner  of  the  servient  tenement  is  not 
obliged  to  do  this,  unless  he  has  bound  himself  by  paction ;  and  servi- 
tudes, 

'^  See  an  instance  where  a  personal  servitude  (spatiafidi)  was  rgected  by  the  Conrt^ 
Tac.  CM.  Feb.  8.  17599  Cochran^  &c.  Dicr.  p.  14518.    (As  to  personal 
9nd.  infr.^.  t.  $  S9.) 
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tudes,  being  strictissimi  juris,  ought  not  to  be  extended  by  implica- 
tion. This  doctrine  is  confirmed  by  practice,  Br.  108.  5jf  117.  {Mur-- 
ray,  June  and  July  1715,  Dict.  p.  1452L). 

9.  Slillicidium  is  the  rain-water  that  falls  from  the  roof  or  eaves  of 
an  house  by  scattered  drops :  When  it  is  gathered  into  a  spout,  it  is 
called^umen :  The  servitudes,  therefore,  by  which  one  is  obliged  to 
receive  on  his  property  the  water  which  falls  from  his  neighbour's 
house,  are  called  in  the  Roman  law  stillicidii  or  Jluminis.  Without 
the  constitution  of  one  or  other  of  these  servitudes,  no  proprietor 
can  build  so  as  to  throw  the  rain  that  falls  from  his  house  directly 
on  his  neighbour's  grounds ;  for  it  is  a  restriction  upon  all  proper- 
ty, Nemo  potest  immittere  in  alienwn ;  and  he  who  in  building  breaks 
through  that  restraint,  truly  builds  on  another  man's  property  ;  be- 
cause to  whomsoever  the  area  belongs,  to  him  also  belongs  whatever 
is  above  it :  Cujus  est  solum,  ejus  est  usque  ad  caelum  *.  But  every 
proprietor  may  build,  be  it  ever  so  near  his  own  boundary,  provid- 
ed the  rain  descending  from  the  roof  fall  within  his  own  property  ; 
because  there,  the  builder,  without  encroaching  on  his  neighbour,  is 
making  the  natural  use  of  what  belongs  to  himself;  and  therefore, 
the  stillicide  ovflumen,  after  falling  on  the  builder's  property,  must 
be  suffered  to  run  whither  the  situation  of  the  ground  &hall  carry  it. 
Yet  as  the  building  too  near  another's  property  may  be  attend- 
ed with  inconvenience,  the  Roman  law  obliged  proprietors  to  keep 
at  a  certain  distance  within  their  own  property  in  building ;  see 
L.  14.  De  sew.  pr.  urb.  We  have  no  statute  regulating  this  matter ; 
but,  by  the  usage  of  several  boroughs,  proprietors  are  obliged  to 
keep  a  foot,  or  a  foot  and  a  half  within  the  extremity  of  their  se- 
veral properties :  And  where  the  usage  is  not  fixed,  the  dean  of 
^uild,  or  other  magistrate  who  is  charged  with  the  police,  appears 
to  be  trusted  with  a  discretionary  power  of  directing  the  buildings 
within  borough,  subject  to  the  review  of  the  court  of  session  ;  see 
Fac.  Coll.  2.  226.  (July  8. 1760,  Clark,  Dict.  p.  13172)  f  *'^ 

10.  A  proprietor  may  raise  an  house,  or  other  building,  within 
his  own  property,  to  what  height  he  pleases,  though  he  should  ever 
so  much  obscure  the  light,  or  obstruct  the  prospect  of  his  neighbour's 
house.  To  prevent  this,  two  servitudes  were  introduced  by  the  Ro- 
man law  :  Jirst,  the  servitude  Non  officiendi  luminibus  vel  prospedui^ 
L.  4.  De  serv.  pr.  urb. ;  by  which  a  proprietor  is  restrained  from  rai- 
sing any  building,  if  it  were  but  a  garden-wall,  that  may  either  darken 
the  light,  or  break  the  view,  of  his  neighbour's  house  or  pleasure 
grounds  X  :  And  a  servitude  of  this  kind  is  sometimes  constituted, 
rather  for  obstructing  the  prospect  of  the  servient  tenement  than  for 
enlarging  that  of  the  dominant ;  ex.gr.  when  the  owner  of  the  ser- 
vient tenement  is  tied  up  from  striking  out  a  window  in  any  build* 

ing 

^  Fac.  CoU.  July  S.  1781,  Halierstm,  Dict.  p.  10495  ^^^ 

f  Found,  That  althoagh  the  space  of  eighteen  inches  must  be  left  between  two  build- 
ings in  borough^  where  there  are  two  eave- drops,  yet  nine  inches  are  sufficient  where 
there  is  only  one  eave-drop ;  Fac.  CoU,  March  7.  1769,  Garriochs,  Hicr.  p.  IS17B. 
See  on  this  sut^ect,  Ibid.  June  1 1.  1752,  Stirling,  Dict.  p.  14526. 

X  See  Clerk  Home,  NO.  116.  Cleland,  Dicr.  p.  14506.  (as  to  the  constitution  of  such 
servitude.) 

'^^  This  was  a  question,  <<  Whether  a  person  is  bound  to  allow  his  proper^  to  be 
<<  overshaded  by  the  trees  belonging  to  a  conterminous  heritor  ?*  It  was  decided 
that  the  latter  <*  is  bound  to  prune  his  trees  in  such  a  manner  as  they  may  not  hang 
<*  over  the  mutual  wail/^ 

'^^  A  Dean  of  Guild  has  no  power,  for  the  sake  of  widening  a  street,  to  prevent  a 
proprietor  from  building  on  the  limits  of  his  property  ;  Fac.  CoU.  Smellie,  19M  Meof 
1803,  Dict.  p.  7588. 
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ing  which  may  look  into  the  house  or  garden  of  the  dominant^.  The 
other  is,  Altius  non  tollendh  //.  12.  ^  21.  De  sera.  pr.  urb. ;  by  which 
a  proprietor  could  not  add  to  the  height  of  his  house  to  the  prejudice 
of  the  dominant  tenement  The  Romans  had  a  city  servitude  quite 
distinct  from  this  last,  called  Altitis  tollendi ;  which,  in  the  opinion 
of  Donellus,  Baro,  and  some  other  interpreters  of  note,  was  tnat  by 
which  one  Tiad  a  right  from  the  owners  of  the  neighbouring  houses, 
to  raise  his  house  higher  than  was  permitted  by  the  regulations  made 
by  Augustus,  and  some  of  the  succeeding  Emperors,  against  the  ex- 
cessive height  of  buildings  in  Rome  to  prevent  the  mischievous  con- 
sequences of  accidental  fire,  Strab.  Geogr.  L.  5. ;  Tadt.  AnnaL 
L.  15.  C.  48. ;  Sext.  Aurel.  Epit.  C.  13.  But  it  is  most  unlikely, 
that  the  Romans  should  have  given  countenance  to  a  right  of  ser- 
vitude, by  which  enactments  so  essential  to  public  policy  might 
have  been  evacuated  by  the  private  consent  of  individuals,  contrary 
to  the  rule,  L.  38.  De  pact.  And  it  will  hardly  be  affirmed,  that  such 
consent,  granted  by  any  proprietor  of  houses  in  Edinburgh  to  his 
neighbour,  to  build  beyond  the  statutory  height,  could  authorise  the 
grantee  to  act  in  defiance  of  a  statute,  made,  not  in  favour  of  pri* 
vate  men,  but  for  the  benefit.of  the  public. 

1 1.  Where  a  house  is  divided  into  different  floors  or  stories,  each 
floor  belonging  to  a  different  owner,  which  frequently  happens  in 
the  city  of  Edinburgh,  the  property  of  the  house  cannot  be  said  to 
suffer  a  fiiU  or  complete  division.  The  proprietor  of  the  ground- 
floor  is  bound  merely  by  the  nature  and  condition  of  his  property, 
without  any  servitude,  not  only  to  bear  the  weight  of  the  upper 
story,  but  to  repair  his  own  property,  that  it  may  be  capable  of 
bearing  that  weight ;  for  in  that  case,  as  the  roof  remains  a  com- 
mon roof  to  the  whole,  and  the  area  on  which  the  house  stands 
supports  the  whole,  a  communication  of  property  necessarily  arises  ; 
by  which  tlie  proprietor  of  the  ground-story  is  obliged  to  uphold 
it  for  the  support  of  the  upper,  and  the  owner  of  the  upper  must 
uphold  that  as  a  roof  or  cover  to  the  lower,  S*.  B.  2.  T.  7.  §  6.  f. 
Where  the  property  of  the  highest  story  is  divided  into  separate 

garrets 

*  Edgar^Jidy  1.  1724,  Forbes^  DicT.  p.  14505. — See  on  this  subject  G/aj;;/^^?,  May 
12.  180S,  DiCT.  App.  1.  voce  Property,  {stqjr.  U  1.  $  2.  in  noU  ^^ 

f  But  this  will  not  prevent  the  proprietor  of  the  ground-story  from  making  such  al- 
terations on  his  property  as  do  not  endanger  the  whole  building ;  Tac.  Coll.  March  8. 
1784,  Bobertson^  &c.  Dicr.  p.  14584  '^^  See  on  this  subject,  Reid,  Nov.  16.  1799, 
DicT.  App.  I.  voce  PROP£RTy,  N0«  1. ;  Sharp,  Feb.  5.  1800,  Dict.  App.  I.  voce  Pro- 
PEBTir,  No.  8. 


Title  IX. 


'  '^  This  Question  occurred  again  in  two  recent  cases,  when  it  was  found  that  the 
proprietor  ot  a  story  is  not  entitled  to  make  such  alterations,  as,  though  reported  by 
tradesmen  to  be  safe,  may  naturally  and  reasonably  excite  apprehension  ;  FergusoUf 
I2th  November  1816,  Fac.  CoUf  Pimie,  5th  June  1819,  Ibid.  It  was  held  in  both  of 
these  cases,  *<  that  the  right  of  the  owner  of  a  story  over  the  walls  below  him  was 
*^  not  properly  either  a  servitude,  or  aright  of  common  property;''  but  a  sort  of  com- 
nion  interest  m  the  safety  and  sufficiencv  of  the  building.  Where  the  principle  of 
common  property  is  superadded,  the  right  to  object  against  alteration  is  of  a  broader 
character;  so  thiit,  in  a  house  of  se^erfd  stories,  belonging  to  different  proprietors, 
and  all  entering  by  a  common  passage,  no  alteration  can  t>e  made  on  that  passage 
withoat  the  consent  of  the  whole ;  Foe.  Coil.  Anderson,  20M  JtMe  1798,  Dict. 
p.  12881 ;  Ibid.  Reid,  supr.  noi.f.  To  this  latter  class  of  cases,  must  be  referred  the 
decision,  Fac.  ColL  Sharp,  xupr.  not.  *  i  for  though  it  would  seem  from  the  report,  to 
have  been  there  decided  as  a  general  point,  that  ^*  the  proprietor  of  the  upper  story 
<<  and  garrets,  cannot  raise  the  walls  and  alter  the  shape  ot  the  roof,  so  as  to  convert 
«<v  the  garrets  into  an  attic  story,  without  consent  of  the  inferior  proprietors  ;'*  it  has 
since  been  stated,  that  the  case  was  truly  a  special  one,  inasmuch  as  it  '<  related  to 
<«  an  attempt  to  add  a  story  to  a  l^ouse,  and  introduce  an  additional  family  into  a 

••  common 


Obligations  on 
proprietor  of  a 
house  in  floors, 
belonging  to  dif- 
ferent persons. 


VOL.  I. 


5  b 


4S4 


An  Institute  of  the  Law  of  Scotland. 


Book  II. 


Rural  senri* 
tudes,  iter, 
actus  f  via,  aqua- 
dt4ctiiSy  Sfc.  . 


Senritudes, 
aquaductuSf  and 
ajuahaustus. 


garrets  among  the  different  proprietors,  each  proprietor  must,  by 
this  rule,  uphold  that  part  of  the  roof  which  covers  his  own  garret 

12.  The  chief  rural  servitudes  of  ^he  Roman  law  are,  iler^  actus^ 
via^  aqweductuBy  aqvtmhawtus^  and  jus  pascendi  pecoris.  Iter  is  a  ri^t 
that  a  landholder  has  of  a  horse  or  foot  passage  for  himself,  his  fa- 
mily, and  t^pantf,  through  his  neighbour's  property.  Actus  is  a 
right  also  of  carriages  drawn  by  men,  and  of  driving  cattle.  Via 
compreheijids  the  other  two  ;  and,  bf)sides,  includes  a  right  of  dri- 
ving cairifiges^  with  horses,  or  other  beasts  of  draught  The  road 
which  made  the  via  was  considerably  broader  than  that  of  the  iter 
or  4fctu8.  There  ^re  servitudes  by  the  usage  of  Scotland  analogous 
to  the^e  s  pf  4^  foot-rowl,  an  horsenroad,  a  cart  or  coach  road,  and 
ways  or  leanings  by  which  cattle  may  be  driven  from  one  field  to 
another ;  but  an  horse-road  is  not,  bv  our  practice,  included  in  a 
foot-road,  as  it  was  by  the  Roman  law.  The  right  of  a  public 
road,  or  King's  highway,  is  not  properly  a  servitude,  but  publici 

juris f  common  to  all  the  members  of  the  state,  whether  they  are,  or 
are  not,  proprietors  of  any  tenement ;  and  indeed  to  all  strangers 
who  have  the  freedom  of  trade,  or  of  travelling  through  the  coun- 
try :  And  if  they  are  to  be  poQsidered  as  servitudes,  they  fall  under 
that  kind  of  them  which  get  the  name  of  legal;  for  sundry  statutes 
have  been  enacted  for  preserving  highways,  and  r^pulating  them, 
both  as  to  their  breadth,  as  to  those  hable  to  repair  them,  as  to  the 
grounds  through  which  they  may  be  carried,  and  as  to  the  magistsrates 
who  are  charged  with  the  care  of  them,  and  vested  with  the  powers 
necessary  for  that  purpose,  1669,  C.  16. ;  1670,  C.  9. ;  1686,  C.  8. ; 
5.  Geo.  I.  C  30.  *.  Though  a  right  of  private  roads,  in  so  far  as 
they  are  necessary,  be  the  genuine  consequence  of  property,  supr. 
T.  6.  $  9. ;  yet  ailer  they  have  been  settled  and  fixed  by  custom^ 
they  ought  not,  without  the  express  constitution  of  a  servitude,  to 
be  enlarge,  under  the  pretence  of  greater  conveniency.  Where 
the  right  of  a  private  road  i?  constituted  by  way  of  servitude 
through  the  grounds  of  a  neighbouring  proprietor,  it  cannot  be  al- 
tered to  the  prejudice  of  the  dominant  tenement ;  yet  if  it  be  only 
a  foot-road,  the  owner  of  the  servient  may  inclose  the  ground 
through  which  the  road  passes,  provided  he  leave  a  style  at  each 
end  or  the  inclpsure  for  tne  foot-passage  f; 

13.  The  servitude  of  aqueducts  is  the  right  that  one  has  of  carry- 
ing water  in  conduits  or  canals,  along  the  surface  of  the  servient 

tenement) 

*  See  abo  1 1^  Geo.  III.  C.  SS.  Sfc. 

f  A  foot-path  is  generally  not  fixed  to  one  precise  line^  but  may  admit  of  being 
shifted.  See  a  case  in  which  this  was  done,  KM.  2.  voce  Skrvitodb  ;  Bruce^  Dicr. 
p.  l^BU  •^•. 

«  common  stair  ;**  Ferguson^  supr.  In  the  absence  of  such  a  specwdly,  there  can  be 
no  ground  for  distinction  between  the  onerations  on  an  upper,  and  those  on  an  under 
story;  both  may  alike  be  carried  oUj  wiuiout  consent  of  the  other  proprietors,  wbere- 
ever  they  are  such  as  to  create  no  reasonable  apprehension  of  danger^ 

A  tradesman  living  in  a  court,  or  cul  de  sac,  is  not  eotiUed  to  put  up  his  sij 
on  the  wall  of  another  person's  tenement,  fronting  the  street;  Lmrie,  lSM32ml812» 
Fac.  ColLi  Thomson,  ^\st  November  1776,  Dict.  p.  1S182.  The  case  of  liurdock, 
27th  Feb.  178S,  Fac.  CoU,  Dict.  p.  1S1S4,  is  not  a  conflicting  authority;  all  that  was 
there  found  being,  that  the  proprietor  of  the  front  tenement  h^is  no  right,  at  his  own  hand 
and  without  competent  authority,  to  take  down  or  carry  off  the  sign-board,  when  once 
put  up. 

'"  Kilk.  remarks,  ^<  Whether  or  not  this  decision  shall  be  held  as  laying  down  a 
<<  general  rule  with  respect  to  all  private  roads,  one  cannot  positively  say,  as  ihis  case 
**  had  some  specialties  in  it.''  Judgment  to  the  same  effect  had  been  refased  co  be 
given  in  a  previous  case;  Kilk.  Urie,  2Sth  June  1747,  Dict.  p.  14584.  BliC  hter 
than  either,  it  was  decided,  that  a  servitude  road  for  leading  home  turf  and  peats  might 
be  shut  upi  provided  another  road  was  furnished  as  good  and  sufficient,  and  ^  not 
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tenementf  for  the  use  of  cme's  own  property  ^.  Much  like  to  this 
is  the  servitude  of  a  dam  or  damhead ;  by  iidiich  one  acquires  a 
right  of  gathering  water  on  his  neighbour's  grounds,  and  of  build- 
ing banks  or  dikes  tor  containing  that  water  '^\  These  servitudes  are 
generally  constituted  for  the  use  of  water  mills  or  engines ;  and  the 
owner  of  the  dominant  tenement,  as  he  has  the  benefit  of  the 
servitude,  is  obliged  to  preserve  the  aqueducts  and  damheads  in  such 
condition,  that  the  adjacent  grounds  may  suffer  no  prejudice  by  the 
breaking  out  of  the  water.  Aquiehaustus  is  a  right  competent  to  a 
Itmdholder,  of  watering  his  cattle  at  any  river,  brook,  well  or  pond, 
that  runs  through  or  stands  upon  his  neighbour's  grounds  '^\  Where 
a  running  water  is  the  boundary  which  divides  between  two  tene* 
ments  belonging  to  different  proprietors^  the  one  cannot  divert 
the  course  of  it  without  consent  of  the  other,  though  that  other 
should  not  allege  any  prejudice  by  it  to  himself,  but  the  depriving 
him  of  the  pleasure  of  trouting,  and  the  chance  that  he  may  have 
occasion  for  the  water  at  some  future  time,  Dtirie,  June  25.  1624, 
Bannatyney  (Dict.  p.  12769.J  f.  Nay,  the  proprietor  of  both  sides 
of  a  running  water,  though  ne  be  subjected  to  no  servitude  in  fa- 
vour of  the  inferior  tenement,  cannot  alter  its  bed,  if  the  alteration 
should  bring  any  real  prejudice  to  the  owner  of  that  tenement, 
Hope  Adian.  tnfactum^  Bairdy^  (Dict.  p.  14529.|  '^K 

14.  The  Jus  pascendi  pecorisy  a  servitude  well  known  in  the  Ro- 
man law,  L.  4.  De  serv,  pr.  rutt.^  is  a  right  by  which  the  owner  of 
the  dominant  tenement  is  entitled  to  the  use  of  the  grass-grounds 
of  the  servient,  for  pasturing  a  determinate  number  of  cattle 
proper  to  the  dohiinant  '^^  This  right  is  not  to  be  so  stretched  as 
to  exclude  the  owner  of  the  servient  tenement  from  pasturing  his 
own  cattle  on  them,  if  there  be  grass  enough  for  both,  unless  where 

the 

^  Such  a  servitude  may  be  acquired  by  immemorial  possession ;  Fac.  CclU  June  16. 
1761,  Wallace^  Dicx.  p.  USll. 

f  The  same  decision  given  after  fall  deliberation,  Fac.  ColL  March  5. 1793,  Hamil" 
ion,  DiCT.  p.  18884. 


TlTLB  IX. 


<«  more  than  SCO  yards  about;''  Boss,  IBtk  January  1751,  Elchies^  v.  Sehvitudm^ 
No.  5.  DicT.  p.  14551. 

The  tenant  of  a  servient  tenement  was  found  entitled  to  put  swing-gates  on  a 
servitude  road  for  carts  and  cattle,  to  a  moss  and  common  pasturage,  without  consent 
of  the  clominant  proprietor  %  the  number  and  situation  of  the  gates  being  restricted  to 
what  was  necessary  (or  the  use  of  the  servient  tenement,  with  as  little  inconvenience  as 
possible  to  the  use  of  the  dominant ;  Wood^  Sth  March  1809,  Fac.  ColL 

A  party  having  a  servitm  itineris  to  one  farm,  is  not  entitled  to  use  the  road  for  Uie 
purposes  of  anotner  farm  I]ing  b^ond  i  no  renrd  being  paid  to  an  argument,  that 
this  was  dedding  *^  in  substance,  that  the  defenders  have  a  right  to  go  through  the  pur* 
<<  suer'a  lands  to  part  of  their  own,  but  that  they  have  no  right  afterwards  to  go  from 
<<  one  part  of  their  own  land  to  another  ;"  Scott^  6th  July  1809,  Fac.  ColL 

« ^5  />7i  supr.  i  4.  ad  Jin.  4-  noL  '". 

1 94  Xbe  proprietors  of  a  stream,  liable  to  such  a  servitude,  may  cover  over  the  rest  of 
the  stream  so  as  to  exclude  cattle,  provided  they  leave  open  a  part  of  it  sufficiently  exten- 
sive to  admit  a  reasonable  exercise  of  tlie  servitude;  Beoeridge,  i^c.  IBihNov.  1808, 
Fac.  Coll. 

>9^  The  law  is  here  stated  with  more  correctness  than  supr.  i.  6.  §  17.  According- 
ly, the  same  was  again  found;  Fac.  ColL  Lord  Glenlee^  \Oth  March  1804,  Djct.  page 
128S4.  Where,  however,  a  party  has  been  in  the  immemorial  use  of  converting  a 
spring  or  stream  of  water  to  his  own  purposes,  how  injurious  soever  to  the  inferior  te- 
nement, a  servitude  will  thereby  be  constituted  in  his  favour ;  Wallace,  supr.  not.  ^.  How 
far  a  superior  heritor  can  reclaim  the  course  of  a  stream,  after  a  prescriptive  enjoy- 
ment of  it  by  the  inferior  heritor,  vid.  Kincaid,  Wth  June  1762,  Elchies,  v.  Servi^ 
TUBE,  No.  6.  DicT.  p.  18796. 

196  'YXiQ  proprietor  of  the  dominant  tenement  is  not  entitled  to  communicate  the  ser- 
vitude to  cattle  and  sheep  not  his  own  ;  e.  g.  he  cannot  let  the  right  of  pasturing  to 
drovcrSf  or  others  not  actually  possessing  the  dominant  tenement :  Murray^  supr.  J  5. 
noi.  '^^  ;  E. Breadalbane,  22rf  Nov,  l745f  Elchies,Y.  SERVJTUDEy  NO.  S, 
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the  full  and  exclusive  benefit  of  the  grass  is,  by  the  express  consti- 
tution of  the  servitude,  granted  to  the  dominant  tenement  This 
right  of  common  pasturage  may  be  established  either  by  grant  or 
by  prescription,  in  the  first  case  it  is  sometimes  constituted  by  a 
personal  obligation  granted  by  the  owner  of  the  servient  tenement 
which,  when  it  is  followed  by  possession,  is  efiectual  against  his 
lingular  successors  '^^ ;  but  most  frequently^  by  a  clause  ofcommon 
pasturage,  contained  in  the  charter  of  the  dominant  tenement  This 
clause,  cum  communi  pastura^  is  often  indefinite,  without  mentioning 
any  servient  tenement  to  be  burdened  with  the  pasturage ;  and  is 
merely  intended  to  convey  all  pasturage  which  had  been  appropri- 
ated to  the  lands  disponed  previously  to  the  date  of  the  diarter, 
whether  it  was  due  out  of  the  lands  belonging  to  the  granter,  or 
out  of  other  lands.  If  the  clause  be  special,  expressing  the  parti- 
cular lands  which  are  to  be  burdened,  the  servitude  is  effectuaUy 
constituted  on  these  lands,  if  the  grantor  of  the  charter  was  pro- 
prietor of  them,  and  so  had  a  power  to  burden  them :  But  if  they 
were  the  property  of  a  third  party,  the  clause  carries  no  farther  in- 
terest in  them  to  the  grantee  than  the  grantor  himself  was  entitled 
to. 

15.  Most  frequently  common  pasturage  obtains,  in  the  case  of 
several  proprietors  of  lands  adjacent  to  the  same  heath  or  common, 
si]  of  whom  claim  a  right  of  pasturage  against  the  proprietor  of 
that  common.  Where  difierent  purchasers  of  different  farms  lying 
contiguous  to  the  common,  get  a  right  of  common  pasturage  upon 
that  tenement,  indefinite  as  to  the  number  or  kinds  of  cattle  to  be 
fed  upon  it,  each  purchaser  is  not  understood  to  have  got  an  unli- 
mited right ;  but  the  extent  of  their  several  claims  is  to  be  propor- 
tioned to  the  rent  of  their  several  farms,  and  to  the  number  of 
cattle  that  each  of  them  can  fodder  in  winter  upon  his  own  domi- 
nant farm.  The  action  by  which  these  proportions  are  to  be  as- 
certained is  called  an  action  of  sowming  ana  rowming^  two  old  words 
denoting  the  form  of  law  by  which  the  number  of  cattle  that  each 
proprietor  may  put  on  the  common  is  fixed,  according  to  the  dif- 
ferent kinds  Of  cattle  that  are  to  pasture  upon  it :  And  this  action 
Hes,  even  dgainst  such  of  the  claimants  upon  the  common  as  have 
had  an  indefinite  promiscuous  possession,  without  challenge,  for 
forty  years  together ;  because  such  possession  is  contrary  to  the  na- 
ture of  the  ri^tj^  and  if  carried  by  any  one  of  the  dominant  tene- 
ments to  a  certain  height,  without  control,  must  make  the  servi- 
tude quite  unprofitable  to  the  rest  But  it  lies  not  against  the  pro- 
prietor of  the  servient  tenement  who,  it  is  presumed,  will  be  careful 
not  to  overstock,  and  so  to  impoverish  his  own  property;  Stairs 
Jan.  23.  1679,  Dunlop,  (Dict.  p.  14531.). 

16.  Common  pasturage  may  be  constituted  by  prescription  alone, 
f.  e.  by  the  acquirer's  uninterrupted  exercise  of  tnat  rignt  for  forty 
years  together,  upon  lands  contiguous  to  his  own,  under  no  other 
title  than  a  general  clause  in  his  charter  cum  communi  pasluta^  even 
though  no  such  right  had  been  competent  to  his  autibor  in  those 
lands  '^^  Nay,  a  right  of  pasturage  may  be  effectuaUy  constituted 
by  the  common  clause  oipart  and  pertinent  j  without  the  aid,  either  of 
prescription,  or  of  a  clause  of  pasturage.  Thus,  where  a  baron  sold 
part  of  his  lands,  the  former  possessors  of  which  had  a  right  of  pas- 
turage 

••'  Vid.  Garden^  supr.  §  S.  not.  '". 
'*«  It  may  be  thus  acquired  "  even  upon  the  King's  forests  f  E.  BreaJalbane^  22fl 
Aov.  174S,  MchieSfV.  Servitude,  No.  S. 
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turage  on  a  common  belonging  to  the  barony,  the  purchaser  was 
adjudged  to  have  acquired  by  the  sale  a  right  of  pasturage  on  the 
common  equal  to  what  bad  been  appropriated  to  the  tenement  sold 
before  the  sale ;  Stair^  Feb.  14.  1668,  Borthwickj  (Dict.  p.  9632.) ; 
for  though  the  right  competent  to  the  baron  upon  his  own  common 
was  not  exercised  as  a  right  of  servitude,  infr.  §  36. ;  yet  by  selling 
the  lands  with  the  privileges  formerly  annexed  to  them,  that  right 
became  due  to  the  purchaser  as  a  servitude,  which  was  before  ex-* 
ercised  by  the  baron  or  his  tenant  in  consequence  of  his  property. 
And  this  rule  is  alike  applicable  to  lands  not  erected  into  a  ba« 
rony ;  for  it  arises  from  the  plain  import  of  the  grant 

1 7.  Two  predial  servitudes  are  received  by  the  usage  of  Scotland, 
to  which  there  was  nothing  similar  in  the  Roman  law ;  feal  and 
divot,  and  thirlage.  The  servitude  of  feal  and  divot  is  the  right 
one  has  of  turning  up  feals  or  divots  from  the  surface  of  the  ser- 
vient tenement,  and  carrying  them  off,  for  thatch  to  his  house,  or 
for  the  other  uses  of  the  dominant  tenement  Much  like  to  this 
is  the  servitude  of  fuel,  which  is  a  right  of  raising  turf  or  peats  from 
the  servient  moss  or  peat  land,  for  fuel  to  the  inhabitants  of  the 
dominant  tenement  *.  Both  these  servitudes  imply  a  right  to  use 
the  nearest  grounds  of  the  servient  tenement,  on  which  to  lay  and 
dry  the  turfTpeats  or  feal ;  and  to  a  way  or  passage  by  which  they 
may  be  carried  off  to  the  dominant  Hiough  it  be  affirmed  in 
^neral  terms  by  writers,  Cr.  Lib.  2.  Dieg.  8.  §  35.  ^c.  that  all  the 
lesser  servitudes  of  fuel,  feal,  and  divot,  are  included  under  the 
greater  one  of  common  pasturage,  those  ser\dtudes  are  neverthe- 
less quite  distinct :  For  it  is  not  in  every  case  that  the  greater  or 
heavier  servitude  comprehends  the  lesser ;  it  is  only  where  the 
greater  is  of  the  same  kind  with  the  lesser,  so  that  the  one  cannot 
be  figured  to  subsist  without  the  other.  But  though  one  should 
grant  to  his  neighbour  a  right  of  pasturing  cattle  upon  his  common, 
he  is  not  for  that  reason  understood  to  have  also  given  him  the 
right  of  breaking  up  the  servient  tenement  for  fuel  to  his  fire,  or 
for  a  cover  to  his  house  ;  and  there  are  many  instances  of  grants  of 
pasturage  with  an  express  seclusion  of  the  lesser  servitudes.  Nay, 
though  such  grant  should  be  indefinite,  the  question.  Whether  the 
lesser  servitudes  are  included  ?  must  depend  on  the  nature  of  the 
pcm session  ;  for  they  will  be  excluded,  if  either  he  who  is  entitled 
to  the  pasturage  has  never  attempted  to  extend  his  right  to  the 
casting  of  feal,  &c.  or  if  he  has  been  interrupted  in  that  attempt, 
Siaivj  Feb.  15.  1668,  L.  Haining,  (Dict.  p.  2459.) 

1 8.  Thirlage  is  that  servitude  by  which  lands  are  astricted  or    Thirlnge. 
thirled  to  a  particular  mill,  to  which  the  possessors  must  carry 

the  grain  of  the  growth  of  the  astricted  lands  to  be  grinded,  for  the 
payment  of  such  duties  as  are  either  expressed  or  implied  in  the  con- 
stitution of  tlie  right  Wheat,  com,  or  other  grain,  was  at  first 
grinded  by  hand-mills,  or  querns ;  which  are  not  quite  in  disuse  at 

this 

•  See  Fac.  CoU.  Dec.  20.  1775,  Brtmi^  Dict.  p.  14542  »^^ 

^99  It  was  here  decidedt  **  that  the  use  of  the  servitude  is  not  to  be  extended  far- 
ce ther  than  what  is  sufficient  to  answer  the.  purposes  of  those  who  possess  and  have 
•<  their  actual  residence  upon  the  grounds  found  entitled  to  the  servitude.**  Kor  can 
it  be  extended  to  unusual  or  extraordinanr  purposes  even  by  possessors  $  e.g.  it  \vas 
found  in  one  case,  that  it  may  be  used  "  for  all  family  puiposes,  and  for  drying,  malt- 
c<  ing,  or  brewing  the  grain  of  their  own  lands,  and  burning  lunestone  for  the  use  of 
«<  the  lands,  and  other  accommodations  of  the  like  nature,  but  not  to  burn  limestone 
««  for  sakt  nor  to  carry  on  a  trade  of  1)rewing  or  distiUing  for  Mate ;"  Fac.  Cdl.  Leslie, 
^jth  Noo.  1793,  Dict.  p.  14542. 
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this  day  in  some  of  the  highland  parts  of  Scotland*  It  was  soon 
perceived^  after  the  use  of  water-mills  was  introduced^  that  that 
manner  of  grinding  not  only  saved  much  labour,  but  made  better 
flour  or  meal :  Hand-mills  were  therefore  prohibited  except  in  time 
of  frost)  or  in  places  where  water-mills  were  not  erected,  St.  Gild. 
C.  19.;  and  the  twenty-fourth  peck,  t.  e.  a  peck  out  of  six  firlots, 
was  by  that  r^ulation  settled  as  a  reasonable  price  for  grindr- 
ing.  But  no  lands  were  then  astricted  to  any  particular  mill :  The 
grmding  of  corns  constituted  the  proper  contract  of  locatio  opera- 
rum,  the  miller  letting  out  his  labour  for  a  certain  hire  to  all  who 
should  be  willing  to  employ  him.  Thirlage,  however,  was  soon 
introduced  into  most  countries  which  received  the  Feudal  lawy 
whereby  a  multure  or  hire  was  exacted  far  exceeding  the  value  of 
the  work.  Its  origin  was  owing  to  the  prospect  of  the  great 
benefit  which  landholders  imagined  was  to  accrue  to  themselves, 
by  drawing  thereby  a  considerable  Vent  for  their  miUs,  and  so  rais- 
ing the  value  of  their  lands.  But  this  was  a  vain  conceit ;  for  the 
heavier  the  rate  of  multures  was  that  tenants  were  obliged  to  pay 
for  manufacturing  their  grain,  the  less  rent  they  were  able  to  pay 
to  their  landlord.  And  in  truth  thirlage  is  a  great  obstruction  to 
the  improvement  of  land  by  agriculture ;  for  besides  the  money 
and  time  spent  in  lawsuits  ror  recovering  abstracted  multures,  te^ 
nants,  however  industrious,  cannot  but  grudge  laying  out  money 
in  meliorating  their  farms,  when  the  profits  are  so  heavily  taxed  in 
favour  of  those  who  bear  no  part  c^  the  expence.  In  this  servitude, 
the  servient  tenement  is  bound  not  only  to  suffer,  but  to  do ;  for 
the  possessors  of  the  lands  astricted  must  carry  their  corns  to  the 
dominant  mill ;  and  in  the  general  case  must  also  perform  several 
services  necessary  for  upholding  the  mill  ui  sufficient  repair. 

19.  In  thirlage,  the  mill  is  the  dominant  tenement,  and  the  lands 
astricted  the  servient  The  duties  to  which  those  lands  are  liable 
are,  multures,  sequels,  and  services.  The  multure  is  a  quantity  of 
grain,  sometimes  in  kind,  as  wheat,  oats,  peas,  &c. ;  and  sometimes 
manufactured,  as  flour,  meal,  sheeling,  due  to  the  proprietor  of  the 
mill,  or  his  tacksman,  the  multurer,  for  manufacturing  the  corns. 
Tlie  sequels  are  the  small  parcels  of  com  or  meal  given  as  a  fee 
to  the  servants,  over  and  above  what  is  paid  to  the  multurer ;  and 
they  pass  by  the  name  of  knaveship^  (from  knave^  which  in  the  old 
Saxon  language  signified  a  servant),  and  of  bannock^  and  lockf  or 
gowpen.  As  the  quantum  of  these  is  not  usually  expressed  in  the 
constitution  of  the  right,  it  is  regulated  by  custom  *.  Services  are 
a  kind  of  accessory  to  thirlage ;  and  consist  in  those  duties  or  ob- 
ligations  to  which  the  servient  tenement  is  liable  for  the  use  of  the 
dominant ;  as  bringing  home  the  mill-stones,  upholding  the  mill- 
house,  with  the  dams  and  aqueducts,  &c.  f  *°'* 

•  So  the  Court  found,  Kilk.  Nov.  24.  175S,  Ramsey,  DwT.  p.  16017  *«^. 

t  These  likewise  seem  to  be  regulated  by  custom.    See  Bnittw,  Jkne  17.  1740, 
DzcT.  p.  16018. 


*****  So  also,  Bruce,  I9th  Nov.  1741,  Elchies,  v.  Multures,  No.  7. 

«oi  M  Found,  that  personal  services  of  bringing  home  the  millstones,  and  keepiQg  up 
*^  the  dams,  were  inherent  in  a  thirlage  estabhshed  by  constitution  f  Kilk.  MiUer^  I9li, 
Dee.  1740,  Dict.  p.  16019;  <<  but  that  furnishing  thatch  to  the  mill  was  not,  nor 
*«  could  be  exacted  without  special  constitution  or  possession ;''  lUd.  This  lait  pcnnt 
was  afterwards  decided  differently,  and  the  service  of  furnishing  thatch  finuid  equally 
inherent  with  the  others;  Kilk.  Bruce  Stuart^  11  th  Nov.  1741,  observed  in  the 
of  Miller.— Vid.  infr.  $  31,  h.  t. 
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20.  The  astricted  lands  are  called  the  thirl  or  the  mcken ;  and  the 
persons  subjected  to  the  astriction  get  the  name  of  suckenern.  Hence 
the  duties  payable  by  those  who  come  voluntarily  to  the  mill  are 
called  outsuckerij  or  ouUtown  multures;  and  those  that  are  due  by 
tenants  within  the  sucken,  ifi^own  or  insucken  multures.  The  rate  of 
outsucken  multure,  though  it  is  not  the  same  every  where,  is  more 
justly  proportioned  to  the  value  of  the  labour  than  that  of  the  insuck- 
en, except  in  those  parts  of  the  country  where  the  tenants,  from  the 
penury  of  mills,  have  no  choice  of  any  other  nearer  to  which  they 
may  carry  their  corns.  It  generally  continues  what  it  was  originally 
fixed  to,  by  the  St.  Gild.  C.  19. — the  twenty-fourth  peck.  The  rate 
of  insucken  is  frequently  a  peck  in  the  boll,  and  at  some  mills  con- 
siderably higher.  Those  who  carry  their  grain  to  a  mill  voluntarily 
are  presumed  to  agree,  if  no  special  bargain  be  made,  to  pay  the  ac- 
customed outsucken  multures  of  that  mill. 

21.  Thirlage  is  constituted  by  writing,  either  directly  or  indirect- 
ly. It  may  be  constituted  directly,  firsts  by  the  proprietor  thirling 
his  tenants  to  his  own  mill  by  an  act  or  regulation  of  his  own 
court,  Stairf  B.  2.  T.  7.  §  16.  But  this  kind  of  thirlage  is  inefFeo- 
tual  without  the  tenant's  consent :  for  tenants  who  have  written 
tacks  prior  to  that  regulation  are  entitled  to  hold  their  lands,  while 
their  tacks  are  current,  free  from  every  burden  which  is  not  speci* 
fied  in  them.  And  even  in  the  case  of  verbal  leases,  which  subsist 
only  from  year  to  year,  the  landlord  cannot  make  the  condition  of 
the  tenants  worse  by  imposing  new  burdens  on  them^  while  they 
continue  in  their  farms,  which  they  had  not  agreed  to.  It  must  ap- 
pear that  they  have  consented,  therefore,  either  by  an  express  written 
obligation  to  comply  with  that  act  of  court,  or  by  constantly  carry- 
ing their  corns  to  the  mill  to  which  the  act  directs  them,  ana  paying 
the  accustomed  multures.  Tenants  who  have  either  entered  to  the 
lands,  or  have  begun  to  possess  by  tacit  relocation,  after  such  acts 
of  court,  may  possibly  be  tied  down  by  the  regulations  made  pre- 
viously to  their  entry,  if  they  be  properly  intimated,  and  not  object- 
ed to  by  them  when  they  enter.  2£%,  Thirlage  is  constituted  direct- 
ly, when  ill  the  grant  of  lands  to  a  purchaser  the  thirlage  of  the 
lands  disponed  is  expressly  reserved  by  the  granter  to  his  own  or 
any  other  mill ;  and  the  servitude  may  be  constituted  in  this  way, 
though  the  lands  disponed  shouldbe4iolden  of  the  granter's  superior; 
for  it  is  not  necessary  that  the  proprietor  of  a  mill  be  superior  of 
all  the  lands  astrictea  to  it.  Sdly^  It  is  a  most  direct  and  indubi- 
table way  of  constituting  thirlage,  when  the  proprietor  of  a  mill 
makes  it  over  to  a  purchaser,  together  with  the  multures  of  his  own 
lands  per  expresmm.  The  grant  of  a  mill,  with  the  multures  used 
mnd  wont,  though  it  should  not  specify  the  lands  astricted,  is  suffi- 
cient to  constitute  a  thirlage  over  such  of  the  granter's  lands  as 
were,  at  the  date  of  the  grant,  in  use  to  pay  insucken  multures  to 
the  mill  disponed  ;  and  it  also  imports  a  conveyance  of  the  thirlage 
of  all  lands  belonging  to  others  which  were  at  tliat  date  astricted  to 
the  mill  disponed,  St.  B.  2.  T.  7.  §  16.  But  it  extends  to  no  part  of 
the  granter's  property  which  was  then  in  his  own  natural  possession, 
and  which  therefore,  by  a  rule  to  be  explained,  §  86.  was  not  at  that 
time  subject  to  any^  servitude,  Hare.  728,  (Lady  Kincarrachy^  Feb. 
2.  1686,  DiCT.  p.  15987.).  It  is  unnecessary  to  mention  other  me- 
thods of  establishing  thirlage  directly,  since  every  landholder  can 
astrict  his  own  lands  by  any  proper  obligation,  even  in  a  writing  ar 
part,  with  the  consent  of  such  of  his  tenants  as  have  subsisting  leases : 

And 
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2dlyf  Indirectly. 
Tbirlage  of  ba- 
rony-lands. 


The  extent  and 
effect  of  tbir- 
lage are  regula- 
ted by  the  tenor 
of  the  grant 
Thirlageof^a- 
na  creMcerUia. 


And  though  such  personal  deeds  cannot  hurt  singular  successors  in 
the  l^nds  without  the  possession  of  the  dominant  tenement,  acquir- 
ed previously  to  the  right  of  the  singular  aiccessor.  Hare  App.  3. 
(Pittarroy  Dec  12,  1673,  Dict.  p.  14503.) ;  yet  the  most  slend^ 
acts  of  possession  have  been  adjudged  sufficient  for  that  purpose, 
Forbes,  July  26.  1712,  Blair,  (Dicx.  p.  14505.). 

22.  Thirlage  is  said  to  be  constituted  by  writing  indirectly,  where 
the  words  of  the  grant  bear  no  explicit  constitution  of  that  servi- 
tude, but  nevertheless  imply  it  in  the  construction  of  law.  It  ap- 
pears that  all  barony  lands  had  been  formerly  understood  to  be  nar- 
turally  astricted  to  the  mill  of  the  barony,  in  consequence  of  the 
union  formed  between  the  lands  and  the  mill, — ^by  the  erection  into 
a  barony  without  any  written  constitution.  Hence  it  was  found, 
Durie,  July  17.  1629,  L.  Newliston,  (Dicx.  p.  10852.,  and  1596a), 
that  a  feuar  of  part  of  a  barony  was  subjected  to  thirlage  for  the 
lands  feued,  in  a  question  with  one  who  had  afterwards  purchased 
the  mill  itself  from  the  baron  cum  Mtrictis  multuris,  notwithstand- 
ing the  feuar's  right,  which,  too,  bore  the  Reddendo  of  a  special 
duty  pro  omni  alio  onere,  in  respect  that  it  did  not  bear  cum  tmden^ 
dints  et  mtdturis.  But  as  this  constructive  servitinie  appeared  in- 
consistent with  the  legal  presumption  for  liberty,  it  so<mi  suffered 
limitations.  JPh'st,  Though  the  mill  of  the  barony  be  made  over 
as  ducfa,  yet  if  the  grant  bear  with  mukurcB  used  and  wont,  those 
taxative  wordd  confine  the  servitude  to  former  usage,  and  therefore 
import  a  bare  conveyance  of  the  former  thirla^ ;  and  even  that  is 
not  presumed,  without  some  proper  constitution  previoudy  to  the 
defender's  right,  Dane,  July  13.  1632,  E.  Morton,  (Dicr. 
p.  10853.)  *.  Qdly,  If  before  the  baron's  conveyance  of  the  mill  of 
the  barony  cum  multuris,  the  baron  should  have  feued  part  of  the 
barony  to  another,  for  a  special  feu-duty  in  the  Reddendo,  pro  omni 
alio  onere,  and  with  a  clause  of  multures,  though  only  in  the  jTe- 
nendas,  the  feuar  will  enjoy  his  lands  free  from  astriction,  notwith- 
standing the  posterior  crant  of  the  mill  of  the  barony ;  because  a 
right  of  lands  with  multures  naturally  imports,  that  they  are  not 
subject  to  thirlage ;  and  no  landholder,  after  he  is  divested  of  the 
property  of  lands,  can  afterwards  charge  them  with  a  servitude 
from  which  they  were  formerly  free.  Hare  721,  722,  {Ma^herson^ 
Dec.  1.  1681,  DicT.  d.  15985,  Buntin,  Jan.  17.  1682,  Dicr. 
p.  15986.)  t*  If  ^h^s  doctrine  is  well  founded  in  the  grant  of  s 
barony-mill,  it  must  obtain  d  fortiori  where  there  is  no  erection. 

23.  Thirlage  when  constituted  by  writing,  differs  considerably 
in  its  extent  and  effects,  according  as  the  grant  happens  to  be  con« 
ceived.  The  grant  usually  expresses  what  part  ot  the  corns  is  as- 
tricted ;  but  sometimes  it  is  made  out  in  general  words,  astricting 
the  lands.  In  the  first  case,  where  the  nature  or  quantity  of  the 
corns  astricted  is  expressed,  thirlage  is  either  of  all  growing  corns^ 
omnia  grama  crescentia ;  or,  Sdly,  of  ^indable  corns ;  or,  Sdly,  c€ 
invecta  et  ilhUa,  all  corns  brought  withm  the  thirL  The  thirlage  of 
all  growing  corns  comprehends  the  whole  grain  of  the  growth  i£ 
the  astricted  lands,  even  barley,  unless  where  it  is  specially  except* 

ed 

*  This  decision  does  xiot  seem  to  be  aupported  by  later  practice.  Tbnsi  thfthirfcyr 
of  a  barony  was  sustained  without  any  constitution  in  writing ;  SUtir,  Jan.  14.  166^ 
Nicolson^  Dict.  p.  10S56.  The  same  was  done  where  the  lands  and  mill  of  the  baroay 
had  been  disponed)  cum  muUuris  et  eamm  sequelis;  Hopeton^  Nov.  21.  175S,  DiCT. 
p.  16029.     See  Durie^  July  12.  1621,  Douglas,  Dicr.  p.  lOSSl. 

t  See  Fac.  Coll.  June  %S.  1766, 2).  ofBuedeuch,  Dicr.  p.  16053. 
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ed,  or  where  an  exemption  of  that  grain  is  proved  for  a  full  course  of 
prescription,  Gosf.  July  3.  1673,  Oliphant^  (Dict.  p,  15979.) ;  Hare. 
730.  [Feuars  of  Gaitmilkmill,  June  13.  1688,  Dict.  p.  10770.).     Ne- 
vertheless,*  certain  parts  of  the  corns  are  understood  to  be  except- 
ed without  a  special  clause :  Firsts  the  seed-corn,  and  that  which  is 
necessary  for  leeding  the  horses  or  other  cattle  employed  in  culti- 
vating the  ground  ;  for  both  these  are  destined  for  raising  corns 
for  the  next  crop,  which  is  a  use  inconsistent  with  grinding.     26f/y, 
The  farm  duties,  or  rent  payable  in  grain  to  the  landlord ;  for  it  is 
not  presumable  that  the  landlord,  who  must  dispose  of  at  l6ast  part 
of  his  farms  for  money,  meant  to  burden  the  grain  deliverable  to 
himself  with  any  servitude.     Yet,  in  this  matter,  practice  has  made 
a  reasonable  distinction.     Where  the  corn-rent  is  deliverable  to  the 
proprietor  in  grain  not  grinded,  as  in  wheat,  oats,  barley,  pease,  &c. 
there  is  no  astriction  *.     The  proprietor  is  left  at  liberty  to  sell  that 
grain  to  persons  without  the  sucken,  unmanufactured,  as  he  receiv- 
ed it  from  the  tenants ;  and  though  he  dispose  of  it  within  the 
thirl,  the  purchaser  has  the  same  power,  to  sell  it  to  whom  he  will, 
that  the  proprietor  had,  without  being  subjected  to  any  multure. 
But  where  the  rent  is  deliverable  to  the  landlord  in  grain  already 
manufactured,  as  flour,  meal,  &c  the  tenant  must  grind  the  corn, 
of  which  that  meal  is  made,  at  the  mill  to  which  he  is  astricted. 
If  the  landlord,  after  receiving  his  corn-rent  unmanufactured,  con- 
sume any  part  of  it  within  the  thirl,  in  meal  or  in  malt,  such  part 
falls  under  the  thirlage  ;  since,  when  in  place  of  selling  it,  he  gnnds 
it  for  his  own  use,  he  ought  to  carry  it  to  that  mill,  Fount  Jan.  7. 
and  Feb.  1.  1709,  L.  RathilleU  (Dict.  p.  15997.).    Though  the  te- 
nant's whole  rent  should  be  payable  in  money,  he  must  not  sell  his 
corns  unmanufactured  without  the  sucken,  under  the  colour  of  rais- 
ing a  fund  for  the  payment  of  his  rent ;  otherwise  he  is  liable  in 
the  same  rate  of  multure  to  the  dominant  mill,  as  if  he  had  grind* 
ed  them  there  ^''K 

24.  Thirlage  may  be  constituted,  2dli/9  of  all  the  grindable  cJorns 
growing  on  the  lands ;  which,  in  the  proper  sense  of  the  words,  is 
precisely  of  the  §^me  import  with  the  former,  but  is,  from  the  un- 
favourableness  of  thirlage,  restricted  to  such  of  the  corns  as  the  te- 
nants have  occasion  to  grind,  whether  for  the  support  of  their  fami- 
lies, or  their  other  uses  within  the  thirl,  all  which  must  be  ground 
at  the  dominant  mill  f ;  but  the  surplus  may  be  lawfully  exported 

by 

*  The  same  rale  is  applied  to  victaal-duty  payable  to  the  titular  i  Karnes,  Sel.  Decis. 
No.  246.  Maxwell,  June  26.^1766,  Dict.  p.  16057. 

The  feu-duty  forms  a  tliird  exception,  whether  it  be  payable  in  grain,  or  by  a 
counposition  in  money;  Foe.  Coll*  June  17»  1789,  Z*o.  Macleod,  Dict.  p.  16070  *^*. 

f  Comprehending  even  farm  meal;  Millar,  Dec.  19.  1740,  Dict.  p.  16019'^^; 
Law,  July  14.  1742,  Dict.  p.  16021. 

so»  'j^jg  jg  2111  inaccurate  statement  of  the  decision.  The  Court  held,  that  where 
the  feu-charter  stipulated  *<  for  payment  of  certain  quantities  of  gram,^'  the  feaar  was 
to  that  extent  free  from  thirlage,  though  the  superior,  by  a  subsequent  arrangement 
independent  of  the  charter,  should  agree  to  take  his  payment  by  a  money  composition. 
— A  feu- duty  payable  in  oats  was  found  not  astricted;  Bruee,  \9ik  Nov.  1741,  Elchies, 
V.  Multures,  No.  7* 

^^^  So  found  in  regard  to  sales,  whether  '<  for  payment  of  rent  or  servants'  fees ;'' 
Kilk.  Landal,  22d  February  1745,  Dict.  p.  1602S.  Neither  can  the  tenant  <*  sell  the 
«<  grana  crescentia,  and  buy  others  in  their  place,  otherwise  the  corns  so  bought  are 
"  astricted;".  E.  of  Wigton,  16/A  Dec.  1736,  Elchies,  v.  Multures,  No.  8.  This 
likewise  holds  in  the  thirlage  of  grindable  corns ;  Musselburgh,  §  24,  not  *• 

Not  only  multures,  but  knaveship  and  other  sequels  are  due,  for  idl  corns  falling 
under  the  astriction,  *^  whether  abstracted  and  carried  to  other  mills,  or  sold  by 
«  the  thirl ;"  Kilk.  Forbes,  January  1744,  Dict.  p.  16022.     See  infr.  $  M,  A.  t. 

*«**  Elchies,  V.  MuLTURBS,  No.  6.,  reporU  Millar's  case  thus :  *«  A  superior  having 
«  thirled  his  vassal's  lands  to  a  mill  also  feued  out  by  him,  and  the  astriction  express- 
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Book  il       by  tbe  tenani  in  kind^  without  aubjectio^  him  to  anj  nmltuie,  FA. 
^— '^^^••^     nai,  Loekharts  (Dict-  p-  16015w);  Feb.  17.  1736,  Lockhart^  (Dkt. 

p.  16016),  *''*  *.  The  tenant,  whose  corns  are  aatricted  in  either  of 
tliose  ways^  may,  notwithstanding  the  servitude^  lay  hit  grounds 
iin  gra98f  if  it  be  not  done  infraudem  of  the  thirl;  for  he  ia  laid 
under  this  only  obligation  by  the  thirlage,  to  carry  his  corns,  when 
lie  has  corns^  to  the  dominant  mill,  July  1781,  Macfbdzen ;  (Dict. 
p.  leoift),  Fatu  CoU.  \.  166,  {Grants  Nov.  2a  1755,  Dict. 
p.  16034.)  t- 

25«  By  a  third  kind  of  thirli^,  the  iw&ia  et  iUata  are  astricted ; 
x^imecta  et  by  which  are  understood  all  corns  that  are  brought  into  the  thirl  or 
niata.  servient  ten^ofient,  though  they  be  not  of  the  growth  of  the  astrict* 

«d  lands.  This  thirlage  is  commonly  imposed  on  the  inhabitants 
of  ft  borough  ot  village,  and  binds  them  to  grind  all  the  corns  im- 
ported thither,  at  the  dominant  mill  When  this  thirlage  is  consti* 
tuted,  the  words  of  style  describing  the  subject  astricted  are  aU 
grain  brought  within  the  grmmd  that  tholes  (or  sufiers)  ^re  or  water 
therein.  Stair,  A  2.  T.  7.  §  19, 20.,  and  Mackenzie,  §  26.  h.  t,  in- 
terpret  these  words  of  steeping  and  kilning,  that  is,  of  malting  and 
drying)  the  corns  within  the  thirl,  but  not  of  baking  and  brewing ; 
for  thovigh  grain  suffers  fire  and  water  in  baking  and  brewing  as 
truly  as  in  malting  and  kilnrdrying,  the  clause  can  only  be  under* 
stood  of  such  use  of  fire  and  water  as  prepares  the  grain  for  die 
mUl }  and  so  cannot  be  applied  to  bakipg  and  iMrewing^  which  is  not 
done  till  after  the  corns  are  grinded  In  Sir  B.  &x>ttiBwood*s 
opinion,  v.  MiUs  and  mudtures^  baking  and  brewing  ought  also  to  be 
included ;  beo^ttse  otherwise  the  servitude  might  be  easily  evacuat- 
ed by  grinding  malt  or  wheat  at  a  mill  without  the  thirl,  and  after- 
wards importing  it  to  the  servient  borough  to  be  brewed  or  baked. 
Our  decisions  ifkvour  the  first  opinion.  Fount.  Feb.  22.  1 707,  Heriofs 
Ho9p.  (DicT.  p.  15994.]  %.  And  on  this  prindple,  inultare  is  not 
due  in  the  thirlage  of  invecta  et  illata  for  flour  or  oirtweal  brought 
into  the  Servient  tenement  ^,  unless  where  the  imports  himself 

has 

^  Found,  that  thiil«ge  of  all  grindable  coras  does  not  compreHend  wheat,  where  the 
mill  18  not  prcqserly  ooDBtmcted  for  grinding  it ;  Fac.  Coll.  Oouslon^  My  IS*  17M,  Dict. 
p.  1S047.;  Ibid.  Wrighi^  Dee.  15.  1765,  Dict.  p.  16057.  In  a  thirtage  of  this  fcM» 
the  Lords  found,  that  if  the  possessors  of  the  astricted  lands  sold  their  own  gram,  and 
bought  other  grain  without  the  thirl  for  their  own  use,  thqr  were  bound  to  grind  tliis 
grain  at  the  tmrl-mill,  paying  insucken  multure,  if  it  was  not  already'snanofatanid ; 
or,  if  it  was,  that  still  they  were  obliged  to  pay  multure  for  it ;  MussMurgk^  Dee.  90. 
1743,  Dict.  p.  16021.,  {Elchies,v.  Multures,  No.  11.).  See  a  case  where^  frma  tlK 
state  of  ponession,  a  thirlage  of  grindable  eorns  was  held  to  amount  to  the  aans  m 
that  of  omnia  grana  crescentia  J  Fac.  CM.  June  14.  1781,  Gretg%  &c.  Dict.  p.  1606S* 

t  Found  also,  that  the  lessee  of  the  mill  is  not  entitled  to  any  deduction  horn  lua 
rent,  on  account  of  part  of  the  astricted  lands  being  laid  in  grass,  even  by  the  owMr  of 
the  mill  himself^  Foe.  CotLSlawan^  Feb.  80. 1765,  Dict.  p.  16052. ;  Ihid.  OuOmmt^  FA. 
16.  1769,  Dict.  p.  16060. 

X  Hie  Gourt  gafse  an  opinion  to  the  aame  pui^X)!^  in  a  later  case^  thon^  there  was 

no  opportunity  <h  giring  an  emresa jndgmenl;  onlhe^point $  BrevAouie^  Dee.  11.  1741, 

DiOT.  p.  16020^  {Blekin,  v.  Multubs8,No.  8.).    See  Stair^  Nov.  S4.  1680, 

.    Dfcr:  p.  15984 1  Foe.  Coll.  Jufy  ta  1757,  Jmolj  Dior.  p.  16055. 


r   i 


■  k  ■ 


<<  ly  limited  to  the  corns  grinded  for  the  sustentation  of  their  families ;  notwithstand* 
«<  ing.  of  that  restriction,  the  Lords  found  the  farm  meal  pmble  to  the  feoars  fagr  thdr 
««  tenants,  though  the  faiars  do  not  now  reside  wjdiin  the  thirl.'' 

*^^  Elchies  reports  this  case,  v.  Multures,  No.  2.  And  see  a  predselj  •fcHh'' 
case;  Law^  14M  Jub/  1742,  Ibid.  No.  9.  (Dict.  p.  16021.) 

>®^  Nor  fof  afe  imported,  Jmot^  supr.  not.  {,  h.p.g  nor  for  malt  imported  in  a  spraMMl 
stale.  Town  qf  Haddington^  and  M.  Mercom^  uifr.  m^.  *.jp.  $eq, :  JE.  tf  Wgiim^  fM 
Deci  175«,  JBicAi^i  v.  MuLXVRSSb  No.  8. 
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has  bought  it  in  grain,  and  grinded  it  at  another  mill,  Falc  ii.  61# 
[Bakers  of  Perth,  Feb.  2?.  1749,  Dict.  p-  16025-) ;  for  such  act  is 
presumed  to  be  dpn?  mfro^wdem  of  the  servitnda  *  *''^ 

2Q.  It  happens  frequQfiUy  that  the  q^me  grain  is  subjected  to  a 
double  thirlage.  It  may  first  pay  multures  as  gramm  crescem^  tQ 
that  mill  to  which  the  Iwds  wh^re  it  grew  are  thirled ;  and  if  after- 
wards it  shall  be  carried  into  a  thirl  where  the  invecta  et  iUata  are 
astrictedy  it  must  there  pay  a  second  multure  as  invectum.  But 
where  the  owner  of  a  mill  has  got  the  right  of  those  two  thirlages 
constituted  on  different  tenements,  that  individual  grain  which  has 
already  paid  the  first  multure  to  the  dominant  tenement,  is  not 
liable  to  the  same  mill  in  the  second ;  for  multurei  in  the  conside- 
ration of  law,  consists  either  in  the  price  paid  at  a  mill  for  manu-- 
facturing  the  grain,  or  in  the  penalty  inflicted  for  carrying  it  else^ 
where ;  and  as  the  sa^^  CQrns  cannot  be  twice  manufactured  at  a 
mill,  the  rational  construction  of  these  two  servitudes,  when  vested 
in  the  same  proprietor,  must  be,  that  not  only  the  corns  growing 
on  the  one  tenement,  but  those  brought  into  the  other,  shall  be 
grinded  by  the  dominmt  miU,  but  not  that  the  same  individual 
corns  should  pay  multure  twice  to  that  mill,  KameSf  (29.)  30. 
{Steedman,  Jan.  17.  17^?,  Dict.  p.  160ia)  f- 

27.  In  thirlage  constAt^ed  m  Indefinite  terms,  asiricting  lands  to 
a  mill,  without  mentioniiag  by  what  kind  of  thirlage,  usagie  must  de- 
termine the  nature  and  de^ee  of  the  servitude ;  and  where  there 
has  been  no  su£Scie^t  time  to  discover  its  nature  by  the  subsequent 
possession,  prcf9i/amn^m  e^  pro  UbefitUef  that  meaning  ought  to  be 
received  which  forms  the  lightesit  servitude.  But  where  the  words 
of  astriction  are  capable  only  of  one  meaning,  the  extent  of  it 
must  be  fixed  solely  ficcording  to  that  meaning ;  so  that  the  servi- 
tude, if  not  entirely  lost,  by  a  jtotal  nonusage  ibr  forty  years,  will 
be  pdreserved  in  its  fi^ll  exjlienit,  thfiugh  during  all  that  time  the  do- 
minant tenement  possessed  only  a  jli^ter  degree  of  thirlage ;  Durie^ 
June  26.  1635,  If.  WmuAfon,  (Difor.  p.  15971.).  When  a  village 
or  borough  i3  astri^ted)  the  thiirlase  of  im^eta  et  Uhia  must  be  ne^ 
ceasacily  understood }  for  in  a  village  tibere  ai:e  no  grana  creseentia 
which  can  possibly  be  the  sutjeqt  .of  thirlage,  J}ec.  27.  1717,  L. 
Graxfge,  (I>icx.  p.  16012.).  a^ed  k  {Folk^)  Dkd.  ik  p.  466»  467. ; 
Fak.  I  133,  (ifcfecife,  July  18. 1746,  Dioy.  p.  16O880- 

^.^  It  is  a  general  rule^  That  thu^lage. cannot  beaoquised  by  pre* 
soc^ption  alone,  without  the  aid  of  some  title  in  writing :  For,  in^iia 
qwe  mm  mera  fof^to^U  wmguam  pr^scribitur ;  mere  faculties,  or 
powev?  to  act,  cannc^t  be  lost  by  not  exercising  those  powecs.  Corns 
must  be  grinded  at  sqme  miU  to  make  them  fit  for  use ;  and  there- 
fore, though  a  landholder  s^iould  have  carried  bis  corns  to  one  par^ 
ticqlar  m.UU  wd  ev^n  paid  the  high  insuckim  multures  for  time 

past 

*  See  to  the  iaae^  purpose,  Fac.  Coll.  June  19.  1788,  Town  of  Haddington^  Diet. 
p.  16071.  i  Ibid.  Feb.  IS.  1798,  Marq.  Aberoom,  Dict.  p.  16074. 

f  It  was  foondf  that  though  dry  multure  be  paid  fqr  be^r,yetif  k  be  grinded  st  the 
mill,  the  ordinary  multure  paid  for  oau  is  ipJso.due  i  Etphingsfon^  June  14.  1749,  Diqr. 
p.  16096. 

»o7  Purchasine  grain  unground,  getting  itground  at  a  mill  wiihcuft  the  tbirl,  and 
bringing  it  to  be  consumed  wthin^  was  again  held  ^Xi  evasion  of  the  servitude ; 
Pac.  ColL  E.  Ftfej  1  si  July  1 S07,  Dict.  v.  Thiblaoe,  j^.  N0«  3.  But  where  a  baker, 
residing  without  the  thirl,  imports  grain  at  a  seaport  within,  and  carries  it  beyond  to 
be  ground  into  flour  and  baked  into  bread,  it  is  not  injrqudem  of  the  servitude,  thoogh 
the  oread  be  brought  into  the  thirl,  and  retailed  there  to  the  inhiJoitants,  by  persons 
who  purchase  it  from  the  baker ;  the  thirlage  of  invecta  et  illata  bavipg.up  afpucation 
to  such  a  case  ;  Bakers  of  Dundee,  2id  Febnuny  1818,  Fac.  Coll. 
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past  memory,  the  presumption  is,  that  he  did  so  because  he  could 
not  be  better  served  elsewhere  ;  and  therefore  such  use  cannot  lay 
him  under  any  servitude.     But  thirlage  may,  contrary  to  this  rule, 
be  constituted  by  mere  prescription,  without  a  title  in  writing; 
first,  in  mills  belonging  to  the  King  in  property,  Balf.  p.  494. 
C  9.  ^ ;  in  which  immemorial  possession  must  of  itself  be  sufficient 
to'  constitute  thirlage,  since  the  sovereign-  can  have  no  title-deeds 
to  produce,  his  original  right  to  all  feudal  subjects  being  establisli- 
edjure  coroncB,  Stair,  Jan.  8.  1662,  Stewart,  {Dicr.  voce  Preschiption, 
p.  10855.)     Nay,  though  the  King  should  have  purchased  the  thir- 
lage  from  another  on  the  seller's  resignation,  tanquam  quilibet,  it  is 
presumed  from  his  possession,  that  the  title-deed  has  been  lost,  and 
the  sovereign  must  not  suffer  through  the  negligence  of  his  officers. 
This  exception  hath  been,  from  parity  of  reason^  extended  to  mills 
oi   church-lands,  Jan.  22.  1740,  Lo.  Maxwell,  (Dict.  p.  16017.), 
marked  in  {Folio)  Dict.  ii.  p.  462.  **%  because  churchmen  were  pre- 
sumed to  have  lost  their  title-deeds  at  the  Reformation  ;  which 
gave  rise  to  an  act  of  sederunt,  Dec.  16.  1612,  preserved  by  Spot- 
tiswoode,  v.  Kirkmen,  declaring  that  a  churchman's  right  to  church- 
lands  is  to  be  sustained  without  written  titles,  upon  a  possession  of 
thirty  years,  to  be  computed  backward  from  the  time  of  bringing 
the  action  against  him.     The  second  exception  is  of  dry  multures ; 
by  which  is  meant  a  yearly  sum  of  money,  or  quantity  of  corns, 
paid  to  a  mill,  whether  those  liable  in  payment  should  grind  any 
grain  at  it  or  not;  for  such  payment  cannot  be  construed  as  voluntary, 
since  no  man  is  to  be  supposed  fool  enough  to  pay,  for  forty  years 
together,  a  duty  for  which  he  receives  no  work,  if  he  could  not  be 
compelled  to  it;  Stair,  July  23. 1675,  Kinnaird,  (Dfcr.  p.  10862.). 
.  29.  There  are  certain  titles,  which,  though  they  are  so  lame  that 
they  cannot  of  themselves  constitute  thirlage,  jet  have  that  effect 
when  they  are  followed  by  long,  possession.     The  constant  acts  of  go- 
ing to  the  same  mill  tor  forty  years  together,  are  in  such  ease  con- 
strued to  have  been  in  consequence  of  a  proper  antecedent  right  of 
servitude.     The<iHquali$  title,  therefore,  and  the  long  possession  to- 
gether, do  establish  the  thirlage,  though  neither  of  them  could  do 
It  alone.  Those  imperfect  titles  ^re  styled  titles  of  prescription  ;  and 
the  thirlage  thus  constituted  gets  the  name  o£  prescriptive  thirlage. 
If  the  servient  tenement  be  in  use  to  pay  <inly  the  outsucken  mifl- 
tures,  which  are  accounted  barely  as  a  suitable  reward  for  the  grind- 
ing, it  ought  to  require  a  stronger  title  to  constitute  prescriptive 
thirlage :  but  where  the  insucken  multures  have  been  paid,  the  slen- 
derest titles  are  sustained ;  exn  gTi  a  decree  against  tenants,  in  which 
the  owner  of  the  grounds  was  not  made  a  party  to  the  suit,  Stair^ 
June  24.  1665,  Montgomery,  (Dict.  p.  10857),  or  an  act  of  thirlage 
of  a  baron   court.  Ibid.   Jan.    11.    1678,  Lo.  Balmerino,  (Dict. 
p.  10870.)  ;  because  persons  are  hardly  to  be  presumed  willing  to 
,.  pay  those  heavy  multures  for  forty  years  togetner  without  a  servi- 
tude. 

'^  The  words  of  Balfour  are :  *^  Gifonytenent. or  occupy aris  of  onylandis,  and  thair 
^  <»  foirbearia,  has  bene  in  continual  use,  be  tbe  space  of  threttie  zeiris,  on  coming  to 
<<  ony  miln  jpertenand  to  our  soverane  Lord,  and  in  paying  thair  multures  to  the  ler» 
<^  moraris  of  the  samen  miln,  or  otheres  havand  richt  thairto,  gif  they  pass  away  £rm 
<<  the  said  miln,  they  audit  and  sould  nevertheleis  pay  the  said  multure  after  the  mo- 
«  dification  of  the  Judge  •,  Bth  Feb.  15^1,  The  Kin^s  Comptrottcr  and  Fermorar  vfOe 
«  Miln  ofBothesay  contra  the  Tenentis  ofBoihesay!^ 

^^^  This  case  is  also  reported  by  JEkhies,  r.  MuLTiiRSS,  No.  4.  who  says,  *'  Tim 
'*  indeed  is  against  the  decision,  llth  July  ISllyEoss  v.  Mackenzie,  (Diet.  p.  10t664» 
'<  which  I  showed  them,  and  was  read.     But  we  thought  it  not  law/' 
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tude.  Hencei  the  seisin  of  a  mill,  with  the  multures  of  certain  lands, 
loined  witk  forty  years'  possession  of  the  insucken  multures  of  these 
lands, -was  adjudged  suflScient  to  constitute  a  prescriptive  thirlage 
a^inst  the  owner,  though  he  was,  previously  to  that  seisin,  infeftin 
his  own  lands  with  milk  and  multures^  which  in  the  general  case  im- 
ports a  freedom  from  thirlage,  June  29.  1665,  L.  KeUhickj  (Dict. 
p.  11292.),  as  stated  by  Stair  in  his  Institutions,  B.  2.  T.  7.  §  17,* 
Indeed  it  is  not  always  necessary  that  there  be  a  title  of  prescription 
in  writing ;  Payment,  for  instance,  of  the  insucken  multures,  when 
it  is  accompanied  with  the  constant  performance  of  mill-services 
during  a  whole  course  of  prescription,  is  as  little  capable  of  bearing 
a  construction  consistent  with  the  freedom  of  the  lands,  as  the  pay- 
ment of  dry  multure,  and  therefore  may  be  justly  accounted  suffi- 
cient to  constitute  prescriptive  thirlage,  June  1745,  L.  Broughton*, 
(not  reported.).     In  this  kind  of  thirlage,  the  course  of  prescription 
is  not  considered  as  interrupted,  though  the  astricted  corns  should 
be  sometimes  carried  to  another  mill ;  for  abstractions  are  too.  fre- 
quent, even  where  the  thirlage  is  not  disputed.     The  servitude, 
tnerefore,  is  effectually  established,  where  the  abstractions  have  been 
few,  and  commonly  performed  in  a  clandestine  manner  j  said  June 
29.  1665,  (DicT.  p.  11292.)  j  also  Stair,  Jan.  11. 1678,  Lo.  Balmeri* 
no,  (DicT.  p.  10870)  lind.  Dec  7.  isf  11.  1677,  Henderson,  (Dict. 
p.  10867.). 

SO.  Though  thirlage  itself  cannot,  in  the  general  case,  be  esta- 
blished by  mere  possession,  the  quantity  of  multure  due  by  the  ser- 
vient tenement  may,  where  the  rate  of  the  multure  is  not  specifi^ 
in  the  deed  of  thirlage ;  for  in  such  case,  usage  is  the  only  rule  left 
for  determining  the  question.  Yet  the  owner  of  the  mill  will  not 
be  put  to  prove,  what  the  usage  was  retro  to  the  date  of  the  right; 
for  when  custom  is  proved  as  far  back  as  the  memory  of  man,  the 
same  custom  is  presumed  beyond  memory,  upwards  to  the  consti- 
tution of  the  servitude.  If,  in  such  indefinite  thirlage,  the  rate  of 
multure  be  proved  for  the  last  forty  years,  that  must  be  the  rule  of 
judgment,  though  before  that  period  the  rate  had  varied,  and  will 
accordingly  either  increase  or  diminish  the  servitude  from  what  it 
had  bieen  before  t'''^ 

31. 

*  The  Court  had  sustained  a  thirlage  in  such  circumstances;  Fac.  ColL  March  10. 
1769,  Brui:e,Dicr.  p.  16061  *®'. 

f  It  has  been  decided  that  thirlage  does  not  comprehend  astriction  to  a  kihi ;  Fac. 
CoU^Deck  20.  m 6,  Scene,  Dict.  p.  16062. 

*^^  This  case  related  to  the  mill  of  a  barony,  and  the  charter  conveyed  the  mill, 
<<  and  pertinents  thereof;"  in  addition  to  which,  and  besides  the  mere  usage  of  ^  pay- 
*<  ing  insucken  multures,''  and  *<  performing  mill  services,''  during  the  period  of  pre- 
scription, "  aundry  decrees  had,  in  the  course  of  that  time,  been  recovered  asainst  the 
^  feuars  for  abstractions."  It  is  scarcely  correct  to  cite  such  a  case,  as  an  authority  for 
the  doctrine  with  which  it  is  here  immediately  connected.  It  belongs  more  properly 
to  the  class  of  Monigomery  and  Lo.  Balmerino,  noticed  in  the  beginning  of  the  sec- 
tion ;  as  appears,  indeed,  still  more  dearly  from  what  is  stated  in  the  report,-»that 
the  Court  were  <*  moved,  not  so  much  by  the  use  of  coming  to  the  mill,  which  might 
^*  have  arisen  from  motives  of  conveniency,  as  by  the  decrees  which  had  been  taken  in 
4<  the  baron  court  for  abstractions,  and  the  presumptions  in  fi&vour  of  the  mill  of  a  ba- 
^<  rony."  That  **  coming  immemorially  to  a  mill,  and  paying  intown  multures,"  &c. 
would  notj  ])er  se,  be  held  sufficient  to  constitute  thirlage^  may  be  inferred  from  2>.  Max" 
well,  Md  Jan.  1740,  Elchies,  v,  Multurbs,  No.  4.;  Stair,  1th  July  1677,  Dict. 
p.  10866.  But  see  this  point  discussed  with  much  ingenuity,  Karnes,  SeU  Dec.  Em 
Hapetoun,  2\st  Nov.  1759,  Dict.  p.  16029;  reported  luso  by  Elchies,  v.  Multubi^ 
No.  12. 

^^^  A  person  bound  by  thirlage  to  grind  malt  at  a  certain  mill,  and  to  give  for  the 

grinding  a  certain  proportion  of  the  jnalt  grinded,  is  entitled  to  repayment}  from  the 

VOL.  I.  5  U  P«Won 
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31.  The  services  of  thirlage  described  above,  §  19.,  may  be  class- 
ed  among  the  natttralia  of  that  servitude.  For  in  thirlage  tx)nstitu- 
ted  by  writing,  mill  services  are  always  implied  as  an  accessory 
without  a  special  clause ;  and  may  therefore  be  exacted  by  the  do- 
minant tenement,  if  they  be  not  taken  off  either  by  paction  or  pre- 
scription, Stair,  Feb.  27.  1668,  MaUland,  (Dict.  p.  15978.J  ♦  *"•.  And 
even  in  prescriptive  thirlage,  where  the  suckeners  have  been  in  use 
to  perform  a  particular  kind  of  mill-services,  such  partial  use  implies 
an  obligation  to  perform  all  those  that  are  usually  demanded  in  that 
servitude,  Dec.  1&  1732,  Craufurd,  (Dict.  p.  16016.).  But  where 
there  is  neither  written  constitution  of  thirlage,  nor  evidence  of  ser- 
vices of  any  kind  performed  by  the  thirl,  the  suckeners  are  bound 
to  no  services  whatever,  for  in  such  case  the  rule  holds,  tantum  pnE-- 
scnptum  quantum  possesm^n  ;  the  dominant  tenement  may  daim 
what  it  hath  acquired  by  possession,  and  no  more,  Karnes^  Renu  Dec. 
12.  {Brawtij  June  17.  1740,  Dict.  p.  16018.).  ;  Tinw.  (not  extant), 
Dec.  1744,  L.  Inches. 

32.  Two  distinct  actions  are  competent  to  those  who  have  a 
right  of  thirlage,  viz.  a  declarator  of  astriction,  and  an  action  of 
abstracted  multures.  Where  the  owner  of  the  sei^vient  tenement 
questions  the  right  of  thirlage,  and  perhaps  directs  his  tenants  to 
carry  their  corns  to  another  mill,  an  action  for  declaring  the  as- 
triction of  the  lands  to  the  pursuer's  mill  is  necessary ;  to  which 
the  owner  of  the  servient  tenement  must  be  cited  as  defender, 
D^rie,  Feb.  9.  1628,  L.  Wardhowe,  (Dict.  p.  220L).  If  the  right 
of  thirlage  be  acknowledged,  but  nevertheless  the  tenants  clan- 
destinely abstract  or  withhold  part  of  their  corns  from  the  domi- 
nant mill,  the  proprietor  of  the  mill  may,  without  bringing  a  de- 
claratory action,  which  is  proper  to  the  court  of  session,  be  re^ 
Sieved  by  suing  the  abstracting  tenants  before  the  judge-ordinary. 
But  even  in  that  process  it  may  be  prudent  to  cite  the  owner  of 
the  astricted  lands  for  his  interest ;  because  a  decree  for  abstrac- 
tions, if  the  proprietor  be  not  made  a  party  to  the  suit,  cannot 
have  the  effect  of  barring  him  from  prescribing  an  immunity  from 
the  thirlage.  The  quantity  of  abstractions  is  commonly  referred  to 
the  oaths  of  the  abstracters,  because,  by  the  nature  of  the  offence, 
-no  other  full  evidence  can  be  had  of  the  different  abstractions, 
and  of  the  extent  of  them.  Not  only  the  multures,  but  the  se- 
quels, or  the  small  quantities  of  grain  or  nieal  due  to  the  multur- 
er  s  servants  for  their  work,  may  be  sued  for  in  this  action  ;  because, 
though  the  servants  perform  no  work  to  the  tenant  when  he  carries 
liis  corns  to  another  mill,  yet  the  multurer  must  hire  servants  whose 
only  business  is  to  give  attendance,  and  to  serve  the  suckeners  when 
they  are  called  upon  f.  The  owner  of  the  astricted  lands  is  not  ac- 
countable to  the  multurer  for  the  abstractions  made  by  the  tenants 

without 

*  SeeKilk.  No.  5.  voce  Thirlage,  Miller^  Dec.  19.  1740,  Dict.  p.  16019. 

f  See  on  this  point,  Kilk.  No.  11.  voce  Thirlage,  Forbes^  Jan.  I74i,  Dict. 
p.  16022,  {Supr.  §  23.  h.  L  not.  **3.) 

person  receiving  this  multure,  of  the  duties  paid  to  Government  on  the  malting  of  that 
proportion  ;  the  duties  being  imposed  subsequent  to  the  constitution  of  the  uiirlage ; 
Fac.  Coll.  Magistrates  of  Forfar^  tfc.  nth  May  1808,  Dict.  v.  Thirlaget^RP-  No.  S. 
Same  found,  whether  the  duties  were  imposed  prior  or  subsequent  to  the  constitwtion 
of  the  thirlage ;  Meiklejohn^  ^Ist  Jan.  1815,  Fac.  Coll.  The  contrary  seems  to  have 
been  unanimously  decided,  in  an  older  case,  Arnot,  1  ^tk  Feb.  1 736,  Elekies,  v.  Mul- 
tures, No.  1. 

^''^  So  also  Lockkartj  ISth  Jan.  and  25th  June  1736,  Elchies^  v.  Multures,  Mo.  S. 
It  was  found  in  this  case,  that  where  the  charter  expressly  bears  services^  iaunmity 
cannot  be  acquired  even  by  prescription  ;  Ibid. — Vid.  stipr.  §  19.  h.  t,  not.  *®'. 
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'without  his  knowledge  ;  for  as  the  tenants  are  the  only  oflfendersi 
they  alone  ought  to  suffer :  And  even  though  the  abstractions  have 
been  made  by  the  proprietor's  warrant  or  connivance,  the  tenants 
are  primarily  liable,  and  so  must  be  first  sued,  Stair^  Dec  10.  1667, 
E.  CassiliSj  (Dict.  p.  15977.).  In  one  case  of  abstractions,  the.muU 
turer  had,  by  our  ancient  law,  a  remedy  which  he  might  apply  with- 
out the  interposition  of  a  judge  :  Upon  intelligence  that  any  of  the 
astricted  corns  were  to  be  carried  to  another  mill,  he  might  seize 
them  by  the  way,  together  with  the  sacks,  brevi  manuj  not  merely 
to  detain  them  as  a  security  for  the  payment  of  his  multure,  but  to 
be  adjudged  in  a  proper  court  as  lawful  prize  to  himself,  or  at  least 
to  his  landlord,  SL  Gul.  C.  9.  §  8.  This  doctrine  obtained  in  Craig's 
time,  with  little  variation.  Lib.  2.  Dieg.  8.  §  9,  10. ;  and  it  appears, 
that  the  remedy  was  not  quite  in  disuse  in  certain  counties  or  dis- 
tricts in  Scotland  so  late  as  a  century  ago,  Duricy  Jan.  22.  1635, 
Menzies,  (Dict.  p.  1815.)  j  Pr.  Falc.  72.  (2%m,  Dec.  1.  1683,  Dict. 
p.  1820.).  It  is  indeed  censured  as  harsh  and  oppressive  by  some 
writers ;  but  both  the  nature  and  frequency  of  the  crime,  and  the 
difficulty  of  a  full  discovery  of  abstractions,  call  for  a  severe  pe- 
nalty*. 

33.  After  having  enumerated  the  several  predial  servitudes 
which  are  most  in  use,  a  few  observations  may  be  subjoined,  relat- 
ing to  the  general  properties  and  effects  of  servitudes.  As  all 
servitudes  are  restramts  upon  property,  they  are  strictijuris,  and  so 
not  to  be  inferred  by  implication.  Neither  does  the  law  give  them 
countenance,  unless  they  have  some  tendency  to  promote  the  ad- 
vantage of  the  dominant  tenement.  No  man,  therefore,  who  has 
not  acquired  an  interest  in  his  neighbour's  grounds  by  an  antece- 
dent right  of  pasturage,  can,  by  any  stipulation,  restrain  him  from 
pasturing  on  his  own  property  as  many  cattle  as  he  shall  think  fit 
to  set  upon  it ;  for  malitiis  hominum  non  est  indtdgendum.  Upon 
this  ground,  the  Roman  law  required,  towards  the  constitution  of 
a  servitude,  vicinity  in  the  dominant  and  servient  tenements,  L.  5. 
§  1.  De  serv.  pr.rmU  Yet  this  is  not  always  precisely  necessary  j 
for  though  the  two  tenements  be  not  contiguous  to  one  another,  a 

servitude 

*  The  persons  astricted  are  debarred  from  erecting  a  mill  within  the  thirl,  as  that 
may  in  many  cases  afford  an  opportunity  of  acting  injraudem  of  the  thirlage;  Slair^ 
b.  2.  tit.  7.§  23  ;  Feb.  28.  1684-,  MacdougaU  Dict.  p.  8897. ;  Feb.  28.  1695,  Crcemfqrd, 
Dict.  p.  8898.  On  this  head  the  Court  have  observed  a  reasonable  distinction.  If 
the  new  erection  is  either  entirely  unfit,  or  unfit  without  a  radical  alteration  in  the  ma- 
chinery, for  grinding  the  corn  astricted,  it  will  be  permitt^  to  remain,  upon  its  own- 
er finding  caution  not  to  interfere  with  the  thirl,  Fac.  Coll.  July  29.  1757,  Macleod^ 
DiCT.  p.  16037  i  Ibid.  eod.  die,  Lockhart^  Dicr.  p.  16039.  But  if  it  be  fitted  also  for 
grinding  in  the  manner  astricted,  it  must  either  be  utterly  demolished,  or  altered  so  as 
to  be  anfit  for  such  purposes,  iRic  Cdl.  Jan.  21.  1761,  Miliar^  Dicr.  p.  160^8;  j^fV/.  Dec. 
26.  1752,  UrquhaHi  Dici\  p.  .16028,  likewise  reported  by  KiUcenan^  Dict.  p.  16027, 
(and  by  Elchies^  v.  Mill,  No.  I.)  *'°. 
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This  was  again  found,  where  the  thirlage  was  only  of  grana  crescentiUi  notwith- 
standing an  offer  of  security  that  the  new  mill  should  not  infringe  on  the  rights  of  the 
thirl,  but  should  be  restricted  to  the  grinding  of  grana  invecta  et  iUala  ;  Magistrates 
of  GlasgaraOf  Sfc.  Wth  Feb.  1813,  Fac.  Coll.  See  also  sttpr.  t.  6.  $  5,  where  the  whole 
subject  is  fully  discussed  in  the  text.  The  right  of  complaint,  however,  on  the  part 
of  the  dominant  tenement,  may  be  cut  off,  by  long  acquiescence,  or  by  direct  acts  of 
homologation.  Thus,  the  proprietor  of  a  barony  mill  was  found  not  entitled,  at  the 
distance  of  eleven  years,  to  object  to  the  erection  of  another  mill  within  the  thirl,  <'  in 
'*  respect  that  before  the  mill  mentioned  in  the  libel  was  erected,  he  was  in  the  know- 
<«  ledge  of  the  defender's  purpose  to  erect  the  same ;  and  in  respect  of  the  acquiescence 
'<  on  his  part  at  that  time,  in  the  erecting  the  same,  and  also  his  acquiescence  in  the 
<<  possession  «ince  beldx)n  the  part  of  the  defender  ;"  M.  Abercorn^  20th  May  18^0. 
Fac.  Coll. 
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servittidfe  may  be  ;conkituted,  if  th6  distantce  between  the  two  be 
not  so  great  as  to  obstruct  all  benefit  from  thfe  servitude,  lU  38, 
39.  De  serv.  pr.  urb. ;  L.  5.  L.  6.  pr.  Si  serv.  vind.  Thus  a  proprife. 
tor  of  land  may  acqliire  a  right  of  pasturing  his  cattle  upon  an- 
other's common,  though  the  doihinant  tenenient  should  not  be 
contiguous  to  the  common,  if  he  has  a  servitude  of  passage  upon 
the  inteijacent  grounds,  through  which  he  may  drive  the  cattle  from 
the  one  tenement  to  the  other. 

34.  As  servitudes  are  limitations  of  the  property,  it  is  a  rule, 
that  they  must  be  used  in  the  way  least  burdensome  to  the  servient 
tenement  *'".  Thus,  the  servitude  of  a  road,  whether  a  coach  or 
foot  road,  constituted  through  the  grounds  of  another  indefinitely, 
without  describing  through  what  particular  part  of  the  ground  the 
road  shall  pass,  must  be  continued  in  that  line  in  which  it  has 
either  been  used  before  by  the  owner  of  the  servitude,  or  which  has 
been  marked  out  for  the  road  by  authority  of  the  magistrate;  and  the 
rest  of  the  servient  tenement  is  free,  L.  13.  §  1.  vers.  At  «.  De 
$en).  p.  rmL'\  *'*.  And  even  though  the  whole  grounds  appear  to 
be  subjected,  the  owner  of  the  dominant  tenement  must  use  his 
right  civtliter,  with  moderation  :  So  as  not  to  carry  the  road  through 
his  neighbour's  garden  or  orchard ;  nor,  after  having  made  choice 
of  one  road,  and  used  it  for  some  time,  can  he  abandon  it,  and 
wantonly  carry  a  new  one  through  another  part  of  the  field,  L.  9. 
De  serv.  Hence  it  follows,  that  the  owner  of  the  dominant  tene- 
ment can  do  no  act  by  which  the  burden  may  become  heavier  on 
the  servient :  He  cannot,  ex.  gr.  in  a  servitude  of  support,  lay  a  great- 
er weight  on  the  servient  tenement  than  is  expressly  stipulated  in 
the  ri^t  He  must  likewise  confine  himself  to  the  ordinary  uses 
of  his  dominant  tenement,  and  not  stretch  the  right  to  extraordi- 
nary purposes  which  were  not  in  the  eye  of  parties  at  constituting  it. 
Thus  in  a  servitude  of  peats  or  fuel,  the  dominant  tenement  ought 
not  to  exhaust  the  servient  moss,  by  using  it  in  carrying  on  an  iron 
work,  or  any  other  manufacture  which  may  require  an  extraordi- 
nary supply  of  fuel,  and  which  was  not  erected  till  after  acquiring 
the  servitude  f  *'^«  On  the  other  hand,  the  owner  of  the  servient 
tenement  may  make  every  use  of  his  property  consistent  with  the  pur- 
poses of  the  servitude :  He  ma]r,  notwithstanding  the  servitude  of 
fuel,  or  of  feal  and  divot,  to  which  his  common  is  subjected,  open 
the  ground  for  minerals,  limestone,  coal,  &c ;  for  the  servitude  af- 
fects only  the  surface.  Nor  can  lie  be  deprived  of  this  right,  on 
pretence  that  by  breaJcing  the  ground,  he  makes  part  of  the  servient 
surface  unfit  for  the  servitude.  Nay,  though  the  right  of  the  do- 
minant tenement  extends,  strictly  speaking,  over  the  whole  servient 
heath  or  moss,  according  to  the  rule  Uriaqumque  gleba  servUj  the 
proprietor  of  the  servient  tenement  may  till  part  of  it,  if  he  leave 

as 

*  Found,  that  a  kirk-road  might  be  altered  from  the  line  in  which  it  had  been  former- 
ly fixed  for  one  more  commodioas;  Kilk.  Sebvitvds,  Na  8.  Bruce^  Jime2B.  1748, 
DicT.  p.  US^S  »'*. 

f  So  the  Court  found  ii;i  such  a  case,  Fac.  Coll.  Nofv.  27.  1793,  LeslU,  Diet. 
p.  14542  *'^ 

•« •  Vid.  E.  Abcj/ne^  22d  June  ISlS,  Fac.  CM. noticed  supr.  t.  6. §  6.  noi.  ^K  (p.  S49.) 
»«*  Vid.  supr.  J  12.  adjtn^  and  the  case*  there  referred  to  not.  *^',— «•  to  the  right 
of  the  owner  of  the  servient  tenement  toindose  the  ground  through  wbidi  the  road 
passes,  and  to  piftce  styles  or  swing  gates  «t  proper  mterrals  along  the  road  ItselC 

»»'  Vid.  supr.  $  17.  not.  •  and  ■**^;  and  see  the  cases  of  Murrajf^  Jjrc.  sift.  S  3. 
not.  «8*^,  *.  *.  f  also  JB.  o/Kinnoul^  t.  6.  §  IS.  wa.  ". 
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1^  °i««7  '"w^rr  In  ^"^  '??±1*  ^°'*  *^/  servitude,  Stair,  Jufie 
2L  1667,  Waisbn,  (Dict.  p.  14529.  .     And  even  in  a  rieht  of  oak- 

turage  oh  a  tenement,  part  of  which  had  been  tihder  tifface  before 
the  servitude  was  imposed,  the  owner  of  the  servient  grinds  was 
albwed  to  tin  further  parts  of  it ;  yet  so  as  Aat  the  grfund"  tS 
t^hen  they  should  be  again  laid  down  in  grass,  migft  reSn  sub- 
ject to  the  servitude.  Stair,  Jan.  20.  1680,  B.  South^iV^^ 
p.  14531.  and  p.  7899.).  '3o«M«A:,  (Dict. 

35.  Negative  servitudes,  ex.  gr.  altius  mn  tolknd),  or  non  cMcicndi 
lumimbm,  as  they  consist  merely  in  the  restraint  laid  on  tl^^  oro 
prietor  in  the  use  of  his  property,  cannot  possibly  be  accompanied 
with  any  exercise  of  the  right  by  the  dominant  t/hement  ^  ma? 
however,  be  justly  cbncluded,  both  from  their  Bbini?  ranke?  Kv 
inters  ambng  the  conventional  servitudes,  and  from  the  fredu^nf 
iflstancbs  of  them  m  pradticei  that  they  are.  ^  the  la^  of  ScoE 
accounted  effectual  against  the  singufar  successors  of  the  ffrS* 
Without  use,  by  the  bare  agreetnent  of  parties  "^.  It  flbws  Jo  frb£ 
the  nature  of  negative  Servitudes,  that  they  daHnot  be  acquiredT 
niere  prescription,  or  witbout  the  express  ddrisfent  of  the  DronHeto'r 
of  the  servient  tenerherit.  Thouah^  oh'e  shoWd,  for  a  centLro? yelrs 
together,  have,  in  the  exercise  ofhis  property,  dfjplied  himself  to  one 
particular  use  of  it ;  though,  for  instance,  h/ihould,  during  that 
whole  period,  have  kept  his  lands  in  grass,  or  contented  hWf 
wiA  an  house  thirty  /eet  high ;  h6  eannOt  be  thereby^recKd 
from  building  on  those  lands,  or  raising  any  house  affi  S 
to  what  heigbt  he  pleases,  however  prejSdici^l  it  may  prW^to  th  * 
light  or  prospect  of  the  neighbouring  'tenement.  Sis^  having  hi 
fore  confine^  himself  to  ohe  use,  is  to  be  ascribed,  not  to  olflieL 
Tl  2  ^r'^'^X  ^^ijh  "  "ever  to  be  presumed,  but  to  St 
Indeed  the  question,  Whether  any  servitude  be  constituted  bv  orS 
scription  ?  depends  much  on  the  nature  of  the  use  which  was  C 
had  by  the  owner  of  the  tenement,  said  to  be  subjected  to  the  ser! 
vitude.  WhCTe  that  use  be^n  m  consequence  of  an  act  done  bv 
him  m  the  natural  exercise  of  his  property,  such  use,  be  it  eve^  so 
long  and  uninterrupted,  cannot  establish  a  servitude  aaflln«*  M^ 
Put  tlie  case,  that  one  had  collected  a  body  of  water  wit£ht  own 
property,  for  a  particular  purpose  j  and  that  the  Water,  after  ser^n^ 
that  purpose,  hath  been  suffered,  for  forty  years  together,  t^fa^ 
down  upon  an  inferior  tenement  belonging  to  a  diflrent  proprfe- 

tor  J 

w  "r  ^A^'r  »^'^l^"j^  ("^  Imdnibm  officiatur),  constituted  by  written  coiitract 
was  round  efiectual  a£fain«t  a  sinffuhr  successor, «« witfaont  ri^m.fi..f;^«  comracc, 

«  viable  exerd^  of^he  right  fFacCdl  J-  sT  nSf^l^^^brcr^ruitr 
—and  even  where  consututed  by  an  improbative  letter,  neiUier  holo«^«K  »  f  ' 
edi  Miarie,  26th  June  1810,  Fac.  CoU.,  there  beh,*,  however  S,!n.?^P  "***".****■ 
sumption  in  its  &vour  from  the  relation  of  the  prLruS  li  a  r^l' ??**»  ?/*''  P^ 
cided,  that  such  a  servitude  mav  be  inferred  wi/hin  K.„„k  cJL^'^fP}.  «««.'*  was  de- 
was  held  out  to  all  persons  pur 

town,)  ••  without  any  mention ^.  „^  ^.^^^uuc  or  mp  »■««  *«  .u     •  ■, 

".property  ;»  Fac  doll.  Young  *  Co.,  17th  Nov.  1814  iTsE^ci^ful  otr'v  h  '  *^' 
appear,  to  have  bad  no  great  confidence  In  this  iudRmenrSni  l"l'  ^9''^'' 
«  appeal  by  paying  the  o^ts,"  6.  £km,  100,  and  from  lEe  unSSh*/!'*"*'**  ^ 
which  ha,  since'  b^n  deHve«»d  by  the  LoVd  ChanSno?,  ^dS^  ~»"entanr 
another  case  taming  very  much  on  the  same  principle,  it  mav  he  rm^SL.^  i."PP^» 
«,brojuI  a  position  ^ould  again  be  mamtainecf  V^G^^  iSf^^f^ti  '^n^ 
87.  It  would  seem  indeed,  that  the  mere  exhibition  of  a  plS  Xch  if 'nil!  '  V*^« 
to  in  the  solemn  contract  of  parties  ought  not  to  be  rec^Sd/eJil/iS^l^fSS* 
BtitutiDg  a  burden  or  obligation  under  that  contract  See  this  orinS  r^L  ■^^' 
trated  In  Heriofs  Hospital,  S6ti  Majf  1S14,  2.  Dm,  SOL         P""^?'®  «»rtter  iBtli- 
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tor ;  the  owner  of  the  inferior  grounds,  though  he  may  have  receiv- 
ed  an  accidental  benefit  by  the  water  falling  upon  his  property, 
cannot  bar  the  proprietor  of  the  water,  who  was  all  the  while  mak- 
ing that  use  of  his  property  which  he  judged  most  beneficial  to 
himself,  from  making  another  use  of  it  afterwards,  either  by  alter- 
ing the  course  of  the  water  within  his  own  grounds,  or  by  drain- 
ing the  source  of  it  *^^ 

36.  It  is  a  rule  common  to  all  servitudes,  That  ra  ma  nennni 
zerviU  L.  26.  De  serv.  pr.  urb.  This  is  obviously  founded  in  the 
reason  of  the  thing.  The  having  the  property  of  a  subject,  imports 
a  right  to*  use  that  subject  in  every  way  of  which  it  is  capable: 
The  proprietor,  therefore,  can  have  no  need  of  a  servitude.  It  may 
be  objected  against  this  rule,  That  one  of  the  methods  formerly 
mentioned  of  establishing  thirlage,  seems  to  contradict  it,  mz.  that 
a  proprietor  may  thirl  his  own  tenants  to  his  own  mill ;  in  which 
case,  the  owner  of  the  mill,  which  is  the  dominant  tenement,  and 
of  the  lands  astricted,  which  is  the  servient,  is  the  same  person. 
And  to  speak  freely,  the  constitution  of  a  thirlage  upon  one's  own 
lands,  has  the  appearance  of  a  deviation  firom  this  rule :  The  an- 
swer, however,  may  be.  That  in  this  species  of  thirlage,  it  is  not  the 
lands  themselves  which  are  astricted,  but  their  fruits  or  produce ; 
and  these  belong,  not  to  the  proprietor  of  the  mill,  but  to  his  te- 
nants *. 

37.  Servitudes  may  be  extinguished,  jirstj  confimone^  when  the 
same  person  becomes  owner  both  of  the  dominant  and  servient  te- 
nements ;  for  the  use  which  the  proprietor  afterwards  makes  of  the 
ffer\ient  is  not  Jure  servilutis^  but  an  act  of  property.  And  a  servi- 
tude thus  extinguished,  revives  not,  though  the  right  of  the  two  te- 
nements should  be  again  divided,  unless  the  servitude  be  constitu- 
ted  de  novo,  L.  SO.  pr.  De  serv.  pr.  urb.  2dlt/f  A  servitude  falls  with 
the  right  of  him  by  whom  it  is  granted,  where  his  right  is  only  tem- 
porary :  Resoluto  enimjure  dantis^  resohitur  Jus  accipieniis.  Thus  a 
superior  may  subject  his  vassaPs  lands  to  a  servitude,  while  he  holds 
them  by  nonentry  ;  but  as  soon  as  the  vassal  returns  to  them,  they 
become  free.  Sdlz/^  Servitudes  are  extinguished  by  the  discharge 
or  renunciation  of  the  owner  of  the  dominant  tenement ;  which  re- 
nunciation is  effectual  against  his  singular  successors.  4M/y»  By  the 
extinction  either  of  the  dominant  or  servient  tenement ;  ibr  upon 
that  supposition,  nothing  remains  to  be  the  subject  of  a  servitude. 
But  if  the  dominant  tenement,  in  place  of  being  utterly  destroyed, 
shall  be  rendered  unfit  for  the  purposes  of  the  servitude  for  a  time 
only,  the  servitude  is  suspended  during  that  period.  By  our  older 
practice,  when  a  mill  became  so  insufficient  that  it  could  not  serve 
the  thirl,  the  obligation  upon  the  servient  tenement  was  not  even 
suspended  ;  for  the  suckeners,  though  they  were  under  a  necessity 
of  carrying  their  corns  elsewhere,  were  liable  in  multure  to  that  mill 

♦  which 

"*  Where  the  proprietor  of  a  mill  under  lease  afterwards  took  part  of  the  astricted 
lands  into  his  own  possession,  he  was  still  found  liable  to  thirlage  daring  the  miller's 
tadt ;  Fac.  CoU.  Jan.  23.  1735,  AyUm^  Dicr.  p.  16069  v  Ibid.  June  14.  1789,  Smitk, 
DicT.  p.  1607«  *'^ 


;  '  '^  But  compare  this  doctrine  with  Fac.  ColLKincaid^  1  lih  June  17 5^^ Elekiesg  «•  Ssa* 
TiTUDK,  Uo.  69  and  WaUace^  I6th  June  1761,  Dicr.  p.  14511,  from  which  it  woold  ap- 
pear, that  the  inferior  heritor  may  acquire  a  prescriptive  right  und^  such  ctrcumstan- 


ces. 


*^^  This^ase  went  to  a  difierent  point.  It  was  there  found,  that  a  thirlage^  or%i- 
nally  ^constituted  when  the  lands  and  mill  belonged  to  different  proprieton,  atid  ktpt 
up  in  the  tacks  of  the  thirl  after  the  subjects  became  vested  in  one  common  prafHrielor, 
was  still  a  subsisting  thirlage,  and  that  the  lands,  on  being  again  sokl,  <<  without  an/ 
"**  mention  of  the  tmrlage,"  remained  astricted. 
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which  was  incapable  of  grinding  it,  and  were  only  exempted  from        Title  IX. 
the  burden  of  the  smaller  perquisites  due  to  the  servants,  Fount 
Feb.  28.  1684,  Macdougaly  (Dict.  p.  8897-).     As  this  was  contrary 
to  the  obligation  implied  in  thirlage,  by  which  the  owner  of  the 
mill  is,  in  consideration  of  the  stipulated  multure,  bound  to  uphold 
it  in  sufficient  repair,  the  suckeners  are,  by  the  present  usage,  free 
from  all  multure  while  the  dominant  mill  cannot  serve  them  ;  but 
they  must  not,  during  such  temporary  insufficiency,  carry  a  greater 
quantity  of  their  corns  to  other  mills  than  what  they  have  immediate 
necessary  occasion  for,  Jan.  1736,  E.  Wigton^  (not  reported*'^)*,: 
Lastly^  Servitudes  are  lost  non  utendo,  or  by  the  negative  prescrip- 
tion ;  that  is,  if  the  owner  of  the  dominant  tenement  neglect  to  use 
his  right  for  forty  years  together,  or  if  the  owner  of  the  servitude  do 
acts  repugnant  to  the  servitude,  without  interruption  made  by  him 
who  claims  it.     Where  the  owner  of  the  servient  tenement  is  bound 
either  to  do,  or  to  suffer  something  to  be  done,  on  his  property,  as 
in  the  servitude  of  thirlage,  roads,  ^c.  it  is  sufficient  if  he  shall  have 
forborne  those  acts  which  the  servitude  had  bound  him  to,  or  if  the 
owner  of  the  dominant  tenement  shall  have  neglected  to  uae  his 
right,  for  a  full  course  of  prescription  j  but  where  the  owner  of  the 
servient  is  barely  restrained  in  certain  respects  from  the  use  of  his 
property,  as  in  the  servitude  altius  non  tolUndi^  he  cannot  prescribe 
an  immunity  from  the  servitude,  otherwise  than  by  doing  that  very 
act  from  which  the  servitude  restrained  him,  L.  6.  De  serv.  pr.  urb. 
Hence  the  prescription  of  immunity  from  those  negative  servitudes 
begins  to  run,  not  from  the  constitution  of  the  servitude,  but  from 
the  time  that  the  person  subjected  did  the  first  act  repugnant  to  it. 
Hare.  780.,  {Wilkie  against  Scott, ^  June  28.  1688,  Dict.  p.  11189.). 
A  servitude  is  not  lost  or  even  impaired  non  utendo,  though  he  to 
whomi  it  is  due  forbear  at  certain  seasons  the  full  exercise  of  his 
right,  provided  that  such  forbearance  can  admit  of  an  interpretation 
consistent  with  an  animus  of  preserving  the  right  entire.     Thus,  a 
right  of  pasturage  constituted  upon  an  adjacent  common,  suffers 
not  the  least  diminution,  though  the  owner  of  the  servitude  should 
regularly,  for  the  summer  months,  have  carried  his  cattle  from  the. 
servient  tenement  to  a  field  of  his  own  ;  because  such  act  is  mtra 
facultatis^  ^nd  presumed  to  be  done,  not  with  any  view  of  relinquish- 
ing his  right,  but  of  feeding  his  cattle  upon  grounds  which  he 
thinks  the  most  proper  for  them,  that  they  may  give  a  higher  price 
in   the  market,  Fac.   Coll  ii.    208,   (Monro,^   Jan.  4.  1760,   Dict. 
p.  14533.)  t-     Not  only  may  servitudes  which  are  establfshed  by 
prescription,   be  lost    by   a   contrary  prescription,   agreeably  to 
the  rule,  L.  35.  De  reg.  jur..  Nihil  tarn  naturale  est^  quam  eo  genere 
quidquam  dissolvere  quo  colligatur ;  but  though  they  should  be  consti- 
tuted by  grant,  they  may  be  extinguished  in  the  same  manner,  by 

the 

*  "Wliere  the  insuflSciency  continues  for  forty-eight  hours,  the  thirl  may  carry  to 
another  mill  as  much  grain  as  is  necessary  for  their  families  }  KUk.  No.  13.  voce  Thir- 
LAOEf  Landed^  Feb.  22.  174S,Dict.  p.  16023. 

f  See  a  decision  to  the  same  purpose  in  regard  to  a  servitude  of  thirhige  \  Fac.  Coil. 
Jan.  25.  1774-,  Skene,  Dict.  p.  10746  *'7, 


**^  Reported  by  Elchies,  v.  Multures,  No.  S. ;  and  see  another  case  to  the  same 
e£fect,  Lockhart,  21  ti  My  17S6,  Ibid.  No.  2.  In  both  of  these  cases,  as  in  that  of 
Landah  ^^^*  *»  ^- 1'*'  ^^^  period  which  the  suckeners  must  wait  was  fixed  at  48  hours* 

A  s7  Prescription  was  here  repelled,  not  so  much  on  the  plea  of  partial  possession,  as 
on  the  ground  that  the  thirlage,  which  was  originally  constituted  by  writ,  had  been 
«<  renewed  in  aU  the  successive  titles''  of  the  servient  property ;  the  latest  investiture, 
which  proceeded  on  a  precept  of  clare  constat  from  the  dominant  proprietor,  being 
much  within  the  years  of  prescription,  and  so  operating  "  a  new  constitrUtion,  al- 
ec thoiigh  the  ancient  thirlage  had  been  totally  cut  off  by  prescription." 
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the  servient  tenement  enjoying  an  immunity  from  the  servitude  for 
forty  years,  as  in  thirlage  ♦  ;  or  by  the  claimant's  forbearing  to  use 
it,  as  in  the  servitude  of  a  road.  In  either  case,  the  servitude  is 
supposed  to  be  abandoned  or  relinquished ;  because  all  grants  what- 
ever Idde  their  effect  by  disuse  for  forty  years.  If  thirlage  may  be 
totally  lost  by  preiscription,  a  fortiori  the  modns  and  extent  of  it  liiay 
be  limited  by  possession  ;  and  consequently  if  tlie  possessor  of  the 
servient  tenement  has,  during  the  years  of  prescription,^  enjoyed  an 
exemptibti  from  the  thirlagie  as  to  any  particular  species  of  grain, 
such  long  usage  will  be  sufficient  to  restrict  the  extent  of  the  servi- 
tude in  all  time  coming,  without  regard  to  the  possession  had  by 
the  dominant  tenemelnt  preceding  that  period  f.  This  at  lea^  is 
the  riilb  where  the  thirlage  is  constituted  in  general  terms^  without 
desfcribing  either  the  sp^ial  modw  of  the  adtribtion,-  or  the  rate  of 
multure,  sufr.  %  30; 

38.  The  specif  servitude  of  thirlage  mdy  be  also  extinguished 
by  a  clause  in  the  charter  of  the  lands  astricfeed,  granted  by  one^^ib 
is  both  proprietor  of  the  lands  and  of  the  ihiH,  ctrwi  fnokhdink  et 
muUuris.  This  clause  does  not  therefore  barel}^  create  a  presump- 
tion, that  the  lands  disponed  were  hot  subject  to  tiiirlage  at  me 
date  of  the  charter,  but  even  when  they  appear  to  hiaive  been  for- 
merly burdened  With  that  servitude,  it  implies  a  dischdrge  or  immu- 
nit;^  from  it,  Fount.  Jan.  26.  1705,  Sir  J.  GrahUth,  (Di6t.  p.  15992.). 
It  is  sufficient  for  this  purpose,  if  such  clau^6  be  inserfced  in  the 
Tehendas  of  the  charter ;  though  all  iSubjects  designed  to  be  con- 
veyed to  the  grantee  ought  to  be  inserted  in  the  dilspoditive  ebuse  j 
because  exemption  from  servitude  is  not  a  subject  disimct  from 
the  lands  disponed^  buli  barely  a  quality  anne^^ed  to  tliein,  Dirl.  1. 
( Veatch,  Dec.  7.  1665,  Dict.  p.  15975.) ;  Falc.  ii.  115,-  [Hdrrmert^ 
Jan.  4.  1750,  Dict.  p;  16026.).  For  this  reasohj  tli^  Wordi  aim 
molendihis  et  mttllurh  are  seldom  thrown  into  the  dispositive  clause, 
unless  where  a  mill,  which  may  be  sDhietimes  accmihted  a  separate 
tenement,  is  intended  to  be  conveyed.  In  i*ights  granted  hy  the 
crown,  the  clause  of  multures,  where  it  is  only  in  the  Teneiiddsj  is 
altogether  ineffigctual ;  because  when  signatures  are  presented  in 
Exchequer,  a  great  part  of  the  Tenendas  is  left  blank,  which  is  after- 
wards filled  up  at  the  discretion  of  the  chancery-derk,  or  the  fra- 
mer  of  the  signature;  and  therefore,  whatever  appears  in  that 
clause  to  the  hurt  of  the  croWn,  is  presumed  to  ha!ve  crept  in  per 
incuriam^  Stair ^  Jan.  8. 1662,  Stuarts,  (Dict.  p.  10854.) ;  --FJniitf.  and 
F&rbes,  j^ov.  24.  1708,  Halkerdm^  (Dict.  p.  15997.)  %.  Where  the 
vassal  has,  after  his  charter  cum  multnris,  continued  to  pay  the  in- 
sucken  multures  of  his  lands  to  the  mill  to  ^hich  they  had  been 
formerly  astricted,  the  thirlage  is  understood  still  to  subsist,  St. 
B.  2.  T.  7.  §  24.  And  indeed,  though  a  clause  of  multurea  in  the 
Tenendas  does,  in  general,  import  a  discharge  of  the  servitude ;  yet 
it  ought  to  be  disregarded,  where  either  the  possession  subse- 
quent to  tihe  charter,  or  the  other  circumstances  of  the  case,  can- 
not admit  of  a  construction  consistent  with  the  freedom  of  die 
knds.  Fac.  Coll.  ii,  126.  &  198.  ibid.  iv.  83,  {Macnab,  July  19. 1758, 
Dict.  p.  1604L  ;  Yeaman.Nm.  17.  1759,  Dict.  p.  16044. ;  CoUart, 

Dec. 

*  So  fonnd  even  in  the  case  6f  a  barofty-mill )  Foe.  Coll.  Dee.  3.  178S»  Maedawdf 
Dict.  p.  16068. 

t  Accordingly,  where  tbe  snckeners  had  discontinued  the  servitude  fiflr  fiir^  yeani 
except  by  paying  a  dry  multure  for  bear,'  the  thirlage  was  found  quoad  uUru  to  be  ex- 
tinguish^; Kilk.  No.  7.  voce  TmKLAOE,  Bruce-Stewart,  Nov.  17. 1741,  Dict.  p.  160S0. 

t  This  doctrine  is  laid  down  ad  entirely  ft*ee  from  dobbt ;  KSk.  No.  6.  v^te  Tbi%* 
LAOS,  Wedderbum,  Nov.  6.  1741,  Dict.  p.  160^0;  and  his  Lordship  8ay%  toin^bf  the 
Judges  considered  it  as  equally  applicable  to  a  charter  from  a  churcfatHati. 
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Dec.  13.  1767,  Dict.  p.  ie058,)  *•  A  charter,  containing  a  feu-  TnxE  IX. 
duty  in  the  Reddendo^  pro  omni  alio  onere^  or  in  full  of  all  burdens 
upon  the  vassal,  has  not,  like  a  charter  cum  multuris,  the  effect  of 
exempting  him  from  a  thirkge  to  which  he  was  belbre  subject,  un- 
less there  be  some  special  circumstance  favouring  that  interpreta- 
tion. The  clause  of  Reddendo  is  onlj  meant  to  ascertain  the  duty, 
either  in  money,  corns,  or  services,  which  must  be  paid  or  perform- 
ed by  the  vassal,  in  consideration  of  the  property  of  the  lands : 
Though  therefore  the  words  pro  omni  alio  onere  may  import  a  re- . 
lease  from  all  burdens  on  the  property,  other  than  what  is  express- 
ed in  the  Reddendo^  they  cannot  be  explained  into  a  discharge  of 
a  servitude  to  which  the  lands  had  before  been  subject  f.  Hitherto 
of  predial  servitudes. 

39.  Personal 

*  By  the  dccisioii,  Coltartf  (which  was  affirmed  in  the  Hoase  of  Lords,  Jan.  28. 
1774,)  it  seems  to  have  been  held  that  the  daase  *<  cum  molendinis  et  muUuriSy**  insert* 
ed  in  the  Tenendas  of  a  charter  from  a  subject,  doeaper  se  import  a  discharge  of  the 
servitude *^^.  The  same  decision  has  since  been  given;  Fac,  Coll.  July  2i.  1785, 
2>.  qflto£burghy  DiCT.  p.  16O70*  In  this  last  case,  the  decision,  Macnabf  was  disre- 
garded. 

t  Bv  statute  S9.  Geo.  III.  ^.  SS.  (passed  iSih  June  1799),  certain  provisions  are 
made  for  encouraging  the  improvement  of  lands  subject  to  the  servitude  of  thirlage. 
It  is  by  $  1.  made  lawful  ibr  proprietors  of  lands  thirled,  or  of  mills  to  which  lands  are 
thirled,  to  apply  to  the  Sheriff  or  Stewart  depute  or  substitute  of  the  bounds,  to  have 
the  thirlage  commuted  into  an  annual  payment, — by  petition,  ^>ecifying  the  lands,  the 
mills,  and  the  nature,  extent,  and  application,  of  the  thirlage  s  which  petition  shall  be 
served  on  the  parties  interested  in  the  thirlage,  and  the  tenants  of  the  mills,  as  well  as 
edictally,  on  all  having  or  pretending  interest ;  and  on  advising  it,  with  or  without 
answers,  or  objections,  (either  to  any  further  procedure,  or  to  the  matter  of  the  petition), 
and  claims  of  deduction,  the  Sheriff  or  Stewart  shall,  within  thirty  days,  find  and  de« 
dare  the  precise  matters  in  the  petition  and  answers,  which  are  relevant  to  pass  to  the 
knowledge  of  a  jury.  Twenty  days  thereafter,  or,  in  case  of  advocation,  suspension, 
or  other  stay,  ten  davs  after  the  same  shall  be  removed,  the  Sheriff  or  Stewart  shall 
summon  a  jury  of  at  least  twenty-one  impartial  and  disinterested  men,  heritors  or  te- 
nants of  land  in  the  county,  each  paying  L.  30  Sterling  of  yearly  rent,  or  occupying 
his  own  land  to  the  amount  of  L.  30  Scots  valued  rent;  and  this  assize,  after  being, 
on  the  day  appointed,  reduced  to  nine,  bjr  each  party  striking  off  alternately,  shall  be 
sworn  and  constituted  a  jury,  for  determining  the  annual  value  of  the  thirlage,  and  pres- 
tations annexed  to  it.  The  evidence  laid  before  the  judge  and  jury  must  be  taken  in 
writing,  and  remain  four  years  at  least  upon  record ;  after  which  the  jury  shall,  by 
their  verdict,  fix  the  amount  of  the  annual  payment  in  grain  ;  and  an  abbreviate  of  the 
verdict  is  to  be  recorded,  within  sixty  days  from  its  date,  in  the  general  or  particular 
register  of  seisins  :  But  the  act  does  not  infringe  the  mill-owner's  right  of  taking  ma« 
terials  for  supporting  and  repairing  the  mill-dam  and  the  milUead. 

§  2.  The  Sheriff  may  determine  all  questions  in  law  respecting  the  riehts  of  parties 
stated  in  the  petition  and  answers,  though  not  within  his  ordinary  jurisdiction. 

§  8.  But  where  the  thirlage,  quoad  any  of  the  lands,  is  denied,  the  Sheriff  shall  dis- 
miss the  petition  to  that  extend  unless  the  servitude  is  instructed  by  a  decree  of  decla- 
rator, or  other  sufficient  evidence. 

§  4.  After  being  three  years  on  record,  the  verdict  shall  not  be  set  aside  or  altered ; 
and  if  any  party  bring  a  reduction  of  it  in  the  Court  of  Session,  and  not  succeed,  he 
shall  pay  his  adversary's  costs. 

§  5.  Upon  such  verdict,  the  servitude  shall  cease }  and  in  lieu  thereof  the  compen- 
sation in  corn,  or,  in  the  payer's  option,  its  value  in  money,  at  the  rate  of  the  county- 
fiars,  shall  be  paid  annually  at  the  mill,  or  at  some  other  convenient  places  to  be  fixed 
by  the  jury. 

§  6.  Verdict  shall  not  be  debyed  by  the  absence  of  any  persons  interested ;  but  the 
day  for  taking  it  may  be  adjourned  by  the  Sheriff  to  any  time  within  thirty  days  of  the 
diet  first  appointed,  cause  being  shewn,  and  expences  paid,  by  the  party  praying  die 
adjournment. 

§7. 


**^  And  this  in  spite  of  a  very  strong  case  of  possession  subsequent  to  the  charter. 
The  same  view  having  been  taken  in  the  subsequent  case  of  Roxburgh^  supr.  noi.  %  the 
doctrine  in  the  text,  supported  as  it  is  by  the  cases  of  Macnab  and  Yeatnanf  and  also 
by  Robertson^  28/A  Julj/  1742,  Elchies,  v.  Multubxs,  No.  10,,  may  now,  perhaps,  be 
regarded  as  overturned. 
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39.  Personal  servitudes  are  burdens  on  feudal  subjects^  constitu* 
ted  chiefly  in  favour,  not  of  a  tenement,  but  of  a  person.  Of  these 
the  Romans  reckoned  three ;  usufruct,  use  and  habitation.  All 
ofthese  might,  without  imDropriety,  be  called  Uferent-rights ;  for 
they  all  fell  on  the  death  of  him  wno  had  the  right  of  them.  The 
servitude  of  usus  was  limited  to  such  part  of  the  niiits  oi  the  subiect 
burdened,  as  might  be  made  use  of  by  the  usuarius  or  his  family  ; 
but  he  could  dispose  of  none  of  the  fruits  by  sale.  Habitation  was 
a  servitude  on  a  dwelling-house  ;  and  was  mdeed  a  species  of  the 
other :  He  who  had  the  right,  might  either  possess  the  house  by 
himself  during  life,  or  transfer  his  right  to  another ;  but  neither  he 
nor  his  assignee  could  use  it  for  any  other  purpose  than  a  dwelling- 
house.  The  only  one  of  these  servitudes  whidi  has  been  received 
into  our  law,  is  usufruct ;  which  is  defined  by  the  Romans,  a  ri^ht 
that  one  has  to  use  and  enjoy  a  subject  during  life,  without  de- 
stroying or  wasting  its  substance ;  wmch  definition  is  well  enou^ 
adapted  to  the  nature  of  our  liferents.  He  whose  property  is  thus 
burdened,  is  in  our  law-language  called  thejf£ar,  ana  the  naked  pro- 
perty the  fee. 

40.  The  last  words  of  the  definition,  withwt  wasting  its  substance^ 
point  out  a  quality  essentially  necessary  in  the  subject  burdened : 
it  must  be  such  as  by  its  nature  is  capable  to  be  used  salva  substan-- 
tia^  as  a  field,  a  fishing,  &c  An  usumict,  therefore,  cannot  be  con- 
stituted on  corns,  wine,  or  other  fungibles,  which  perish  in  the  use, 
quorum  usus  consistit  in  abusu :  But  it  may  be  constituted  on  subjects, 
which,  though  they  wear  out  by  time,  yet  waste  by  so  slow  d^ees, 
that  they  may  continue  fit  fer  use  for  tibe  full  course  of  an  oroinaTy 
life,  ex.  gr.  household  stufE  The  Romans  admitted  a  quasi  usufiruct, 
or  improper  liferent,  even  in  fungibles.  The  liferenter  was  allowed 
to  consume  them ;  but  he  gave  security,  that  upon  his  death  the 

heir 

$  7.  The  commutation  to  be  paid  annually  at  Candlemas,  commencing  at  the  Can- 
dlemas immediately  ensuing  the  verdict ;  and  the  amount  of  the  first  paymant  to  be  de- 
termined by  the  jury  according  to  circumstances. 

$  8.  If  the  mill  be  let,  the  commutation  shall  be  payable,  during  the  lease^  to  the  te- 
nant, who  shall  accept  it  as  full  compensation  for  his  tbirlage;  and  if  the  lands  under 
tbirlage  are  let,  the  landlord  paying  the  commutation  shall  recover  it  from  his  tenants 
proportionally,  (according  to  their  rents),  in  the  same  manner  as  he  recovers  his  rent. 

$  9.  If  this  rule  of  allocation  be  objected  to  by  tenants  paying  rents  to  the  amount 
^one-fourth  or  more  of  the  rent  of  the  lands  thirled,  the  jury  shall  divide  according 
to  the  vahie  of  the  multures,  services,  and  prestations,  legaUy  exigible  from  each  hrm ; 
and  this  they  may  do,  either  at  giving  out  their  verdict,  or  on  being  again  convened  by 
the  Sheriff  within  two  months  thereafter. 

$  10.  The  commutation  shall  not  affect  the  proprietor's  obligation  to  pay  land-tax*, 
nor  his  right  of  freehold. 

$  11.  Inhabitants  of  towns,  &c.  subject  to  the  thirlage  of  invecia  et  illaia^  may  apply 
to  the  Sheriff  of  the  county,  who  shall  proceed  as  in  section  J.  And  on  the  jury's  ver- 
<lict,  fixing  the  value  in  perpetuity  of  the  servitude,  in  money,  the  Sheriff  shall  give 
decreet  against  the  petitioners,  who»  on  payment  of  the  sum,  shall  thenceforth  be  for 
«ver  freed  and  relieved  from  the  thirlage  *'^ 

$  18.  Such  purchase  isf  competent  though  the  mill  be  held  under  an  entail,  provide 
ed  the  price  be  entailed  of  new,  pursuant  to  the  directions  of  statute  SO.  Geo.  li.  chap. 
50. 

^§  18.  If  the  mill  and  the  lands  lie  in  different  coonties,  that  jurisdiction  is  to  be  pre- 
ferred in  which  the  mill  is  situated ;  and  the  other  parties  concerned  to  be  called  b^ 
supplement 

$  14.  The  statute  has  no  operation  where  dry  multure  is  fixed,  unless  there  are  mill- 
services,  or  other  prestations,  or  restrictions,  besides  the  dry  multure. 

*''  This  clause'  held  to  apply,  even  where  the  community  of  the  burgh  was  itself 
proprietor  of  the  mill,  the  proceeding  having  in  view  the  purchase  of  a  total  exemption 
ftom  the  servitude,  on  the  part  of  the  whole  inhabitants.  But  the  Court  <<  doubted  if 
**  partial  exemptions  could  be  claimed  by  individual  inhabitants,  the  burgh  in  general 
^<  remaining  under  the  astriction  to  its  own  mill;'*  Fac,  CoU.  Beyers  of Dundee^^Sd 
Mty  1804,  DiGT.  p.  16076. 
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heir  should  deliver  to  the  fiar  as  much  of  the  same  kind>  and  of  as 
good  quality,  L.  7.  De  usuf.  ear.  rer.  But  the  word  liferent  is,  by  the 
usage  of  Scotland,  applied  only  to  heritable  subjects,  or  to  money. 
As  to  the  last,  one  might  condude,  that  it  could  not  be  the  subject 
of  a  proper  liferent,  since  it  cannot  be  used  without  transferring  its 
property  to  another,  which  is  inconsistent  with  preserving  it  for  the 
fiar :  And  indeed  the  Romans  considered  the  matter  in  this  light, 
Zr.  5.  §  1.  eod.  tit.  Nevertheless  money  may  be  as  properly  liferent- 
ed  as  lands ;  for  as  the  liferenter's  use  of  lands  consists  in  enjoying 
the  natural  fruits  of  them  during  his  life,  his  use  of  money  consists 
in  enjoying  the  civil  fruits,  or  interest  due  upon  it,  without  any 
right  to  demand  or  dispose  of  the  principal  sum,  which  is  reserved 
entire  for  the  fiar. 

41.  Liferents  are  divided  into  conventional  and  legal.  Conven- 
tional liferents  are  either  simple  or  by  reservation.  A  simple  life- 
rent is  formed  by  a  new  or  separate  right,  for  which  reason  it  is  al- 
so called  a  liferent  by  a  new  coMtUutian ;  and  is  that  right  by  which 
a  proprietor  of  land  or  money  makes  over  the  bare  liferei^t  to  the 
grantee  during  his  life,  so  that  the  right  of  fee  still  remains  in  the 
granter.  A  simple  liferent  where  the  subject  is  heritable,  requires 
a  seisin  duly  registered  to  make  the  right  efiectual  against  the 
granter's  singular  successors  ;  and  becomes  not  real,  as  predial  ser- 
vitudes do,  by  the  natural  use  or  exercise  of  the  right  For  a  life* 
rent  of  lands,  though  it  be  doubtless  a  burden  upon  the  subject 
liferented,  is  truly  a  feudal  right,  much  resembling  property,  which 
constitutes  the  liferenter  interim  domnus^  or  proprietor  for  life. 
This  right  cannot  properly  speaking  be  transmitted  to  another; 
ossibus  usufructuarii  inharet^  as  the  lawyers  express  it;  so  that 
though  the  liferenter  should  make  over  the  rents  and  profits  aris« 
ing  from  it,  the  proper  right  of  liferent  remains  in  himsel£  The 
assignee  is  not  by  the  conveyance  entitled  to  the  profits  during  all 
the  days  of  his  own  life,  but  only  during  the  life  of  "his  cedent  or 
author.  Hence  the  assignee's  right  being  merely  personal,  cannot 
be  transmitted  by  charter  and  seisin,  which  is  a  method  of  convey- 
anas  proper  to  real  rights,  but  must  be  executed  by  a  simple  assig-^ 
nation. 

42.  A  liferent  by  reservation  is  that  right  of  liferent  which  a 
proprietor  reserves  to  himself,  in  the  same  deed  by  which  he  con- 
veys the  fee  or  property  of  the  subject  to  another.  This  sort  of 
liferenter  needs  no  seism  to  perfect  his  right ;  for  he  stood  origin 
nally  infefl;  in  the  property,  and  the  right  by  which  he  divests  him- 
self of  the  fee,  reserves  his  liferent ;  as  to  which  therefore  his  for- 
mer seisin,  which  virtually  includes  the  liferent,  still  subsists.  It 
flows  firom  the  favour  with  which  the  law  regards  a  liferenter  who 
had  once  the  fee  of  the  lands  in  himself,  that  his  right  is  interpre- 
ted more  amply  than  a  liferent  constituted  to  one  who  had  no 
prior  right  in  them.  It  is  considered  as  a  limited  fee  or  property, 
rather  man  a  liferent.  Hence  a  liferenter  by  reservation  nas  been 
indulged  with  the  power  of  entering  the  heirs  of  vassals,  either  on 
precepts  of  Clare  constat ^  or  on  retours,  as  if  the  fee  still  remained 
in  him.  Craig  extends  this  right  to  the  entering  of  the  singular 
successors  of  vassals  on  resignation.  Lib,  %  Dieg.  22.  §  5.  But  our 
practice,  after  his  death,  confined  it  to  the  entry  of  heirs.  Had.  Jan. 
11.  1611,  La.  Crawfordjohn^  (Dict.  p.  8252.).  The  reason  of  the 
distinction  was,  that  the  fiar  lum^elf  might  have  been  compelled  to 
enter  heirs,  and  so  could  sufier  nothing  by  the  liferenter  entering 
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them  ;  but  no  fiar  was  iihder  a  necessity,  as  the  law  then  stood,  to 
^receive  a  singular  successor.  The  liferenter's  assuming  a  power, 
therefore,  to  enter  a  singular  successor,  was  in  effect  the  claimmg  a 
.right  to  obtrude  a  vassal  upon  the  fiar,  who  could  .not  by  any  law 
-be  compelled  to  receive  him.  It  can  hardly  be  doubted,  that  now, 
since  the  act  20.  Geo.  II.  c.  50.  §  12.  (explained  formerly,  T.  7.  §»  7.) 
a  liferenter  by  reservation  can  enter  both  ;  and,  in  consequence  of 
this  right,  he  must  also  be  entitled  to  all  the  casualties  <^  superiori*- 
ty  arising  during  his  life ;  for  the  receiving  of  a  vassal  into  the 
lands,  being  the  first  act  of  superiority^  ought  to  include  all  the 
consequential  rights.  One  who  has  a  bare  personal  right  of  knds^ 
and  makes  it  over  to  another,  with  the  reservation  of  his  own  life- 
rent, cannot  enter  vassals ;  because,  as  he  had  np  real  right  in  hit 
own  person,  he  cannot  transmit  it  to  another,  and  of  course  is  en- 
titled to  none  of  the  other  rights  proper  to  superiors,  Mack.  §  S8. 
h.  t.  Thoueh  in  conjunct  fees  granted  to  husband  and  wife,  the 
wife's  right  is,  in  the  generiil  case,  considered  merely  as  a  liferent, 
which  dies  with  herself;  yet  as  she  is  by  the  form  of  the  right  en- 
titled to  the  fee  equally  wida  the  husband,  her  liferent  is  as  lunply 
extended  as  a  liferent  by  reservation.  But  of  conjunct  rights  more, 
ififr.  £.  3.  T.  8.  §  34.  rf  segq. 

43.  Life-amiuities  secured  on  land  are  truly  conventional  life- 
rents. These  are  rights  of  a  yearly  sum  of  money,  or  quantity  of 
grain,  made  payable  by  a  proprietor  out  of  .his  lands,  itnd  constitu- 
ted by  seisin,  which  subsist  during  the  life  of  the  annuitants.  They 
are  generally  granted  to  widows,  either  in  place  of,  or  as  an  addi- 
tion to,  their  legal  provisions;  and  sometimes  they  are  purchased 
hy  the  annuitant  for  a  price  presently  paid.  They  are  debitafm- 
di ;  and  differ  from  rights  of  annualrent  chiefly  in  this,  that  they 
have  no  rdation  to  a  capital  sum  or  stock.  Where  knds  ««  in  a 
marriage-contract  or  other  deed  provided  by  the  father  to  hixQself 
in  liferent,  and  to  the  heirs  of  his  body,  or  tlie  heirs  of  {he  marriage, 
in  fee,  the  father's  right  has  improperly  got  ihe  name  of  liferent, 
for  no  other  reason,  than  that  the  lands  qannot  descend  to  his  issue 
iluring  his  life  ;  but  he  has  in  the  judgment  of  law  the  full  right  of 
the  fee  ;  vid.  infr.  B.  3.  T.  8.  $  39.  et  seqq. 

44.  Legal  liferents  are  those  which  are  established  by  the  mere 
disposition  of  the  law.  Of  this  kind  two  are  received  by  our  usage; 
the  terce,  and  the  courtesy  4  both  of  which  are  proper  feudal  rights 
affecting  heritage,  and  constituted  without  either  covenant  or  seisin* 
The  terce,  tertia^  is  a  liferent,  competent  by  law  to  widows  who 
have  not  accepted  of  a  special  provision  ***,  of  the  third  of  the  heri- 
table subjects  Mn  which  their  husbands  died  infefl.  It  is  styled 
ik^  ier£c^  and  the  widow  ihe  tercer ;  because  this  l^al  provision  has 
been  always  fixed  to  a  third  part  of  the  husband  «  heritable  estate. 
It  obtained  by  our  most  ancient  customs,  Reg.  MaJ.  L.  2.  c.  16. ; 
and  owed  its  origin  to  the  natural  right  a  wife  has  to  4  reasonable 
settlement  out  of  the  husband's  estate  in  case  of  her  survivorship, 
as  she  ought  not  to  be  left  destitute,  though  the  hu^and  neglect 
to  provide  for  hefc. 

45.  Formerly  the  lecal  provisions  of  widows  were  regarded  in 
so  favourable  a  light,  that  though  the  husband  had  amply  provided 
his  wife  in  case  of  his  predecease,  she  was  entitled  to  her  terce, 
over  and  above  the  conventional  provision,  unless  it  had  been  ex- 
pressed in  the  settl^nent,  that  it  was  granted  in  satis&ction,  m  in 

iiill 


»*•  Vid.  Countess  qfFindlater^  bih  February  1,8 1 4,  Fae.  CoUL 
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full  of  the  terce.  As  this  appeared  raconsistent  with  the  husband's 
intendoQS,  and  to  the  rale  of  law,  by  which  special  provisions  are 
interpreted  to  cancel  legal  ones,  it  was  enacted  by  166*U  C  1(X, 
that  where  a  husband  grants  a  fecial  provision  to  hia  wife^  either 
before  or  after  marriagev  she  sh^l  be  excluded  from  the  tet'ce,  un* 
less  sracb  provision  shall  contain  a  clause,  that  sh^  h  to  have  right 
to  both  **  Originally  the  wife  had  a  liferent  only  of  a  third  of 
the  heritable  subjects  in  wiiich  ike  husband  stood  infeft  at  the 
marf iage ;  and  the  hitf band  could  not  have  given  ber  mote  even 
by  a  convedtionni^  provision,  jR^.  MaJ^  L*  ^.  C.  16»  §)  S^  6,  7.  In 
those  dayS)  marriage  was  considered  as  a  liferent  eh^yt^r  and  seisin 
of  that  third  in  favour  of  the  widow ;  and  though  tlm  was  no  bar 
to  the  husband's  power  of  alienating  his  whcJe  land  estate,  ibicL  §  14., 
yet  the  widow's  provision  waa  not,  by  this  rule,  justly  proportioned 
to  her  husband's  estate ;  for  she  gouM  not  claim  the  terce  of  any 
landai^hich  he  might  perhapis  acquire  by  her  industry  and  good 
economy  during  the  subsistence  of  the  marriage.  The  later  pmctice 
has,  therefore^  with  greater  justice  and  eqimlity,  fixed  the  terce  to  a 
third  of  the  lands  in  the  property  of  which  the  husband  stood'  seised 
at  bis  death,  whether  acquired  befere,  or  standing  the  marriaga 

46.  The  husband'a  seisin  is-  both  the  measure  and  the  security 
of  the  widow's  terce ;  wherefore  every  right  which  excludes  the 
htisband's  sebioy  is  also  preferable  to  the  terce,  and,  in  so  &r  as  it 
ext^idis^  most  diminish  it ;  and,  on  the  other  part,  whatever  is  ex- 
cluded by  the  husband's  seisin  cannot  affect  the  tette.  By  this 
rale,  such  debts  alone  as  constitute  a  real  burden  on  theterce- 
lands^  will  psevaii^  over  the  terce.  Thus,  neither  an  heritable  bond^ 
nor  a  disposition  of  lands  granted  by  the  husband,  if  death  has 
prevented  Mm  firoffl  giving  seisin  to  the  creditor  or  disponee,  can 
hurt  the  terce,  since  they  are  rights  merely  personal  f  '*^ ;  nor  an 

VOL.  I.  5  z  adjudication 

*  This  enaettAent  ereates  merely  a  pretiunption  against  the  wife's  ^ilkinc;  the  legal  as 
well  as  the  conventional  provision,  ^ad  therefore  its  operation  is  excluded  wherever  it 
appears  to  have  been  intended  that' she  should  have  right  to  both;  Foe.  CoU.  Nov\^^. 
1791,  Jankouska ;  Dfcr.  p;  6457  and  15868 ;  Ibid.  Jan.  20.  1797,  Soss^  &c.  as  reversed 
in  the  House  of  Lord^  Dec.  15;  1797,  tiics.  p.  46S1,  and  App.  I.  voce  J^omsiGK, 
No.  5. 

f  This  was  found  where^  upon  a  disposition,  the  granter  had  entered  to  possession 
of  the  lands,  but  had  not  taken  infeftment;  Fac.  CoU.  Jidy  1.0.  1788,  Maccullochf 
Diet.  p.  15866.  It  has  even  been  found,  that  a  limitation  or  condition  contained  in 
the  husband's  seisin,  inconsistent  with  the  right  of  terce,  is  insofBcient  to  exclude  it ; 
Fac.  CoU.  Nov.  84.  1795,  Gibson,  Dtcr.  p.  15869  ^*\  See  case,  Feb.  10.  1756,  Cum- 
ming^  Dicr.  pw  M68  aad  15854.  See  also  Fac.  CoU.  June  89.  1775,  MonHer, 
DtcT.  p.  158591 
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^^'  The  decision  in  <his  case  was  quite  the  reverse.  The  husband  was  infeft  under, 
an  entail,  which  contained  a  clause  excluding  the  terce ;  and  although,  from  being  de- 
fective in  the  irritant  and  resolutive  clauses,  the  entail  was  ineffectual  against  drdhiary 
ciedtton^  yet  its  exdtision  of  the  terce  being  inserted  in  the  husband- s  seisin,  was  held 
aufficient  to  defeat  the  tercew  Judgment  to  the  same  effect  was  again  pronounced, 
Fac.  CoU.  MacgiU,  ISth  ^me  1798,  Dtcr.  p.  15451 ;  and  see  also  Qmniagham  Fairlie, 
I5th  June  IS19,  liic.  CoU. 

**^  In  the  same  way,  **  the  exercise  of  a  faculty  to  burden  will  not  exclude  the  terce, 
<<  if  infeftment  have  not  followed,^  so  as  to  render  the  party  in  whose  favour  the  facul- 
ty has  been  exerdsed,  a  real  creditor ;  1.  Belts  Comm.  45 ;  lb.  35,  in  nU.  i  Montier 
supr.not.  f. 

*  But  the  husband's  right,  in  order  to  entitle  the  widow  to  terce,  *<  must  be  a  real  and 
<<  aubstantialfee,  not  nominal,  or  in  trust;"  l.^U'sCoTiim.  45.  Thus,  where  infeftment 
was  taken  toa  father  in  liferent^  and  his  son  in  fee,  but  reserving  to  the  father  *<  power  and* 
«<  faculty  at  any  time  of  hislife,  et  etiam  in  articulo  mortis^  to  contract  debts  upon  the  said' 
«<  lands,  and  to  sell  or  dispose  thereof  in  whole  or  in  part,  Without  advice  of"  his  son, 
this  was  held  truly  to  vest  the  (ee  in  the  father,  and  the  son's  widow,  therefore,  on  his 

decease 


The  husband's 
seisin  is  both  its 
measure  and  se- 
curity. 
Out  of  what 
subjects  terce  is 
due. 
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Book  II.        adjudication  which  has  not  been  completed  by  seisin  before  the 
^^"^"^'''"^^"     husband's  death,  though  a  charge  had  been  given  on  it  to  the  su- 

perior,  K^unes,  36.  {Carltfle^  Feb.  9. 1125,  Dict.  p.  147.  and  15851.)  ; 
since  an  adjudication  is  no  better  than  a  legal  disposition)  till  smsiti 
proceed  on  it  From  this  doctrine,  it  follows,  that  no  terce  is  due 
out  of  lands  in  which  the  husband  was  not  seised  at  his  death, 
Fount  and  Farbesy  Jan.  29.  1706,  Carrutkers,  (Dict.  p.  15846),  ex- 
cept in  the  case  of  fraud  or  wilful  omission  ^.  Fraud  is,  in  the 
opinion,  both  of  Craig,  Lib.  2.  Dieg.  22.  §  27.,  and  of  Stair,  B.  2. 
T.  6.  §  16.,  presumed,  ^nt,  where  the  husband,  not  having  pro- 
vided his  wife  by  marriage-contract,  divests  himself  in  favour  of 
his  eldest  aon  or  other  heir ;  see  Fount.  Dec.  1. 171 1,  Jl£  Annandaley 
(DicT.  p.  15848.) ;  2e%,  where  a  father  is,  by  his  son's  marriage- 
contract,  obliged  to  infeft  him  in  certain  lands,  and  has  not  fulfil- 
led his  obligation :  But  the  widow  cannot,  in  either  of  these  cases, 
be  served  to  her  terce ;  because  the  inq^uest  cannot  declare,  as  the 
brief  requiVes,  that  the  husband  died  infeft  in  the  lands :  The  only 
remedy  competent  to  her  is,  a  personal  action  against  her  fatherrin- 
law,  or  her  husband's  representatives ;  and,  therefore,  the  onerous 
creditors  of  the  father-in-law,  or  husband,  will,  in  a  competiticm 
with  the  widow,  be  preferred  to  her  in  the  lands  out  of  which  the 
terce  is  claimed. 
Lesser  terce.  47.  Our  practice  has  distinguished  between  a  greater  and  a  lesser 

terce.  A  lesser  terce  is  that  which  is  due  out  of  lands  that  are 
charged  with  a  prior  terce  still  subsisting,  due  to  the  widow  of 
some  of  the  husband's  ancestors  or  authors  in  the  lands.  If,  ex*  gr. 
a  fiar,  whose  lands  are  already  charged  with  a  terce,  should  die^ 
leaving  a  widow  who  is  also  entitled  to  a  terce,  the  last  widow  can- 
not claim  her  terce  out  of  all  the  lands  in  which  her  husband  died 
infeft ;  for  a  full  third  of  them  is,  by  an  antecedent  right,  set  apart 
for  the  first  tercer.  The  last  is  entitled  to  the  liferent  only  of  a 
third  of  the  two-thirds  which  remain  unaffected  by  the  first  terce. 
But,  on  the  death  of  the  first  widow,  the  lesser  terce  beg^mes  en- 
larged, as  if  the  first  had  never  existed ;  because,  after  that  period, 
the  husband's  seisin,  upon  which  the  measure  of  the  widow  s  right 
depends,  is  no  longer  burdened  with  any  prior  terce,  Reg.  MaJ. 
L.  2.  C.  16.  §  64. ;  St.  B.  2.  T.  6.  §  16. 

48.  The 

*  Even  where  the  husband's  seisin  had  been  reaoced  as  inept,  the  widow  was  found 
entitled  to  her  terce ;  Fac.  Coll.  Jan.  26.  1790,  Bose^  Dior.  v.  Tbrcb,  App.  No.  I.  '*^ 

« 

decease  during  his  Cither's  life,  was  refused  a  terce ;  Cumming^  siqnr.  noi,  f  .  On  the  other 
hand,  the  terce  will  be  sustained  to  the  extent  of  the  husbwd's  real  Interest  in  the 
estate,  where  he  stands  only  nominally  divested.  Thus  terce  was  Ibund  due  out  of 
lands,  in  which  the  husband's  disponee  had  been  infeft  on  a  disposition  exjacie  abso* 
lute,  but  truly  granted  as  a  security,  and  so  qualified  by  a  back  bond,  the  disposition 
being  taken  only  as  a  real  burden  to  the  extent  of  the  debt;  BarHeHf^lst  FebnuuylSilf 
Fac.  CM.  s  1 .  BeWs  Comm.  45.  Where,  however,  additional  sums  have  been  borrowed 
from  the  same  creditor,  on  bonds  declared  to  afi^  the  husband's  right  of  revenion, 
these,  as  in  a  manner  eiks  to  the  reversion,  will  pro  tanto  diminish  Uie  extent  of  the 
terce ;  same  paritet^  27M  November  1 812,  Fac.  Coll. ;  Bell^  ibid. 

Where  the  husband's  heir  obtains  himself  infeft,  and  sells  the  Jands  to  a  singular 
successor,  the  widow's  terce  still  attaches,  and  the  purchaser  is  entitled  tp  retain  a  part 
of  the  price  until  it  Be  satisfied ;  Fac.  CM.  Boyd,  1th  March  i80i,  Dict.  p.  15874. 

'^^  It  must  be  observed,  however,  that  the  reduction  did  not  here  proceed  on  any 
denial  of  the  husband's  radical  right  to  the  subjects.  Had  such  been  the  case,  a  dif- 
ferent decision  would  have  been  pronounced.  The  husband  had  merely  committed  an 
error  as  to  the  mode  of  completing  his  titles ;  and  <^  the  Court  were  of  opinion,  that, 
<<  as  the  husband  himself  could  not,  in  any  event,  have  founded  an  oljection  to  fats 
<<  wife's  legal  claim  upon  the  erroneousness  of  his  titles,  his  representative,  tiie  pur- 
''  suer,  was  equally  precluded  from  urging  that  plea." 
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48.  The  right  of  the  widow  to  the  terce-lands  is  as  ample  as  that 
of  the  heir  to  the  remaining  two-thirds ;  and,  therefore,  if  those 
lands  have  a  right  of  pasturage,  or  other  servitude,  on  anei^bouring 
tenement,  the  widow  is  entitled  to  a  third  of  it,  as  a  pertinent  of  the 
lands  in  which  the  husband  died  infefl;  Durie^  Jqn^  18.  1628, 
— — —  contra  Mackenzie^  (Dict.  p..  15838.),  and  her  right  is  not 
confined  to  the  lands  themselves,  but  reaches  to  the  houses  built 
op  them ;  to  the  tithes  of  land  when  constituted  by  seisin  ;  Diirie, 
Feb.  13.  1628,  C.  of  Dunfermline,  (Dicx.  p.  15839.),  though  tithes 
are,  in  other  respects,  considered  as  a  separate  subject  from  the 
stock  *  ;  to  infefnnents  of  annualrent  forth  of  lands ;  to  rights  in 
security ;  and  to  wadsets,  whether  proper  or  improper. ,  In  im- 
proper wadsets,  the  terce  is  the  liferent  of  a  third  of  the  sum  con- 
tained in  the  wadset.  In  proper  wadsets,  the  tercer  enjoys  in  life- 
rent a  third  of  the  wadset  lands,  while  the  right  subsists ;  and,  after 
redemption  from  the  husband's  heir,  a  third  of  the  redemption- 
money,  Cr.  Lib.  2.  Dieg.  22.  §  26.  If  the  husband  had  two  manor- 
places  or  country  seats,  the  widow  is  entitled  to  the  second  or  worst 
of  the  two  *'*.  If  he  had  but  one,  it  was  by  the  law  of  the  Majesty,. 
L.  2.  C 16.  §  62, 63.,  excluded  from  the  terce,  as  a  subject  incapable 
of  partition.  Craig  gives  it  as  his  opinion,  that  a  third  of  it  ought 
to  go  to  the  widow.  Lib.  2.  Dieg.  22.  §  29.  By  the  practice,  since 
his  death,  the  heir  has  been  entitled  to  the  sole  possession  of  it ; 
but  if  he  choose  to  reside  elsewhere,  the  widow  may  claim  it,  prie- 
ferably  to  any  other  tenant^  upon  payment  to  him  of  a  reasonable 
rent  for  his  two^thirds;  Stairj  Jan.  26.  1665,  Logan,  (Dict. 
p.  15842.)  t. 

49,  Custom  hath,  in  respect  of  other  subjects,  limited  the  terce ; 
for  rights  of  reversion  **^,  superiority  **%  and  patronage  **^  are  ex- 
cluded from  it ;  because  none  of  those  have  fixed  yearly  profits,  and 
so  are  not  proper  funds  for  the  widow's  maintenance :  Neither  is  a 
terce  due  out  of  leases ;  because  a  lease  is  not  a  feudal  right :  And,, 
though  feu-duties  yield  a  constant  rent,  it  has  not  been  thought  con- 
gruous to  extend  the  terce  to  them,  because  it  does  not  extend  to 
me  right  of  superioritv,  firom  which  the  feu-duties  cannot  be  separa- 
ted :t^.  It  is  a  position  laid  down  by  all  our  writers,  That  no  burgage 
tenements,  wnether  of  lands  or  houses,  fall  under  the  terce,  Cr. 
Lib.  2.  Dieg.  22.  §  34. ;  St.  B.  2.  71  6,  §  16.  ^c.  ||.     The  reason  is 

not 

^  Teinds  vested  in  the  httsband  by  seisin,  have  since  been  foond  to  fall  under  the 
terce;  Fac.  Coll.  June  SO.  1779,  Bekchier,  Dict.  p.  1586S  \  {\.  BelFs  Comm.  43.) 

f  A  widow  was  found  entitled  to  a  terce  of  the  mansion-house  and  garden  ;  Fac. 
Coll.  June  29.  1773,  Montiery  Dict.  p.  15859.  See  however,  Ibid.  Feb.  24.  1796, 
Mead,  Dict.  p.  15878. ;  (1.  BelPs  Crnnm.  44.) 

X  See  Durie,  Feb.  13.  1628,  La.  Dun/ermlin,'DicT.  p.  14707;  (1.  Belts  Comm.  44.) 

II  The  authorities  here  referred  to  are  expressed  in  terms  not  free  of  ambiguity. 
Craig  says,  <*  Apud  nos  nullus  triens  ex  feudp  burgensi  debetor,  nisi  aliter  convenerit." 
Stairs  words  are,  **  It  is  not  extended  to  tenements  or  lands  within  burgh,  or  holden 

<«  burgage.*' 


**^  But  see  this  doubted.  Mead,  not.  f.  h.p.  t  1«  BeWi  Comm.  44. 

*>^  Macdougall,  Sdjuiy  1801,  Fac.  CM.  Dict.  v.  Terce,  App.  No.  2. ;  I.  BelRs 
Comm.  44. 

^*^  Vid.  1.  BelVs  Comm.  44.,  where  a  doubt  is  thrown  out,  how  far  the  terce  may  not 
extend  even  to  superiorities,  "  in  the  cases  of  whole  cities  feued  out,  as  Greenock  or 
"  Paisley." 

'^7  A  right  of  patronage  is  a  fit  subject  of  voluntary  provision  to  a  widow,  by  way 
of  locality i  D.  of  Iboxburghe,  25th  June  1818,  Fac.  Ceil.  See  also  La,  Forbes,  2d  Aug. 
1758,  as  reversed  on  appeal,  IBth  Feb.  1760,  noticed  in  Fac.  Coll.  La.  Fwbes,  Feb. 
1762,  Dict.  p.  9931. 
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as  the  heir's  is 
to  the  remain- 
der. 


What  subjects 
do  not  fall  un- 
der it 
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Book  Tf . 


Brief  of  terce. 
Kenaing  to  the 


terce. 


not  90  obvious :  That  whieh  some  have  asmgHed  is,  Tbat  they  seem 
to  be  reserved  for  the  heir's  residence,  and  are  subjects  thstl  do  not 
so  eas^  admit  of  a  division. 

SO*.  The  widofifhoth  no  tkle  of  possession^  and  so  canned  receive 
her  third  of  the  rents  itt  virtue  of  the  terce,  till  she  be-  served  to 
it  In  order  to  ibis,  she  must  obtain  a  brief  fr<Hn  the  Chanceiy^ 
directed  to  the  sheriff  of  the  siiire  where  the  lan^  lie  '*^ ;  wlw  there- 
upon calls  a  jury  of  fifteen  sworn  men,  to  inquire  into  the  truth  of 
the  two  fa<;ts  or  heads  cmitamed  in  the  brief;  and  on  their  being 

Eoved,  to  cognosce  or  enter  the  widow  to  her  tetce.  The  first 
tad  of  the  brief  is,  whether  the  widow  was  lawful  wife  to  the  cie*^ 
ceased  ?  as  to  whidi,  positive  statme  has,  from  £ivour  t6  the  wi- 
dow, directed  the  service  to  proceed,  if  it  shad!  appear  that  she  was 
held  and  reputed  to  be  his  lawful  wife,  though  the  heir  shotdd  offer 
to  prove  that  she  was  not  lawfully  married,  1503,  C  77.  The  heiVs 
objection  against  the  marriage,  if  he  is  to  insist  an  it,  must  be  af^ 
terwards  discussed  before  the  commissaries  of  Edhnbur^.  The 
other  head,  which  is,  that  the  husband  died  seised  in  the  lands 
^ecified  in  the  brief,  is  sufficiently  proved  hy  his  seisin.  The  sen- 
tence, or  service  of  the  jury,  by  whick  the  widow  is  thus  served  tto 
her  terce,  need  not  be  returned  to  the  Chancery  whence  the  brief 
issues ;  for  the  brief  o(  terce  is  not  retourable.  This  service  ^ti- 
tles the  widow  to  sue  the  tenants  for  her  just  thiifd  of  the  rents  of 
every  farm  j  Duricj  Mtirch  15.  16^,  ileliet  of  Vettch^  (Dicr. 
p.  16087.)^  and  to  possess  the  lands  jcnntly  with  the  proprietor  pra 
indb&m}  but  she  cannot  remove  tenants,  iupr.  T.Q.  §  SS.^  or  pos^ 
sess  any  lands  exclusive  of  the  heir,  till  the  sheriff  ken  her  to  her 
teree,  by  dividing  the  kinds  between  the  heir  and  her.  In  this  dir 
vision,  after  determining  by  kavd  or  lot,  whether  to  begin  by  the 
sun  or  the  shade,  i  ^.  by  the  east  or  the  west,  the  sheriff  sets  off  the 
first  two  acres  tor  the  heir,  and  the  third  for  the  widow  ;  and  on  the 
division  of  the  whole  in  this  manner,  the  widow,  by  herself  or  her 
procurator,  takes  instnnnenta  in  the  hands  of  a  notary-^ubiie.  But 
another  method  of  division  may  be  substituted  in  the  place  of  this, 
where  parties  agree  to  it,  by  the  valuing  of  entire  famssf,  and  sbttrng 
one  apart  for  me  widow,  and  one  or  more  double  in  rent  to  the 
first  for  the  heir.  Which  last  method  may  be  executed  more  to 
the  advantage  of  both  parties,  than  if  their  interest  were  to  lie  pro- 
miscuously over  the  whole  estate,  by  alternate  acres.  Stair,  B.  2. 
T.  6t  §*  ISb  affirms,  that  the  brief  of  terce  may  be  dif  eeted,  notoniy 
to  sheriffs,  but  to  bailies,  ^oid  that  bailies  may  also  ken  widows  to 

their 


^  burgage."  In  another  place,  {B.  1 .  TiU  ^  $  2S.),  his  Lordslrip  mentions  geatrrily 
<'  tenements  within,  burgh/'  as  excluded  frpm  the  terce.  Lord  Bankton  limits  the  ex- 
clusion to  <*  houses  within  burgh,  holden  burgage;^  B.  2.  Tii.  6.  $  11.  MacL  (  4S. 
h.  t  mentions'  ^  borgagcshnds.'*  It  has  been  made  a  question.  Whether  the  widow's 
claim  shaH  be  determii^  bf  the  nattrre  of  the  subject,  as  befng  a  rural  or  an  urban 
tenement,  or  by  the  manner  of  hohfing.  This  question  was  agitated  in  a  case,  wherfe 
an  extensive  land-estate  was  held  burgage,  but  situated  at  a  considerable  distance  £rom 
the  burgh.  The  Court  {June  10;  ISOiy,  ibund  in  geneniF  terms,  <*  that  the  terce  does 
not  extend  to  land  hdding  burgage ;"  Lothian  contra  hoihieafs  Eqn^stniaiitfeSf  Dicr. 
App,  V9ce  Annualrsnt,  No.  2.;  affirmed  on  appeal,  April  7.  ISOS.  It  had  pre- 
viously been  decided,  that  when  a  tenement  is  situated  within  a  royal  burgh,  bus  not 
holding  burgage,  it  is  still  subject  to  the  terce }  Fac.  CoU.  Jan.  26.  1790,  JZom^  Dicr. 
p.  15867,  and  that  the  exclusion  does  not  obtain  in  a  burgh  of  barony;  thid^  jVoo. 
16.  1769,  Park,  Dicr.  p^.  15855. ;  (I.  BeWs  Comm.  44,  45.) 

^^^  Where  the  lands  lay  in  three  several  sheriffdoms,  the  Conrt  granted  commis- 
sion to  an  advocate,  as  sheriff  in  that  part,  to  be  executed  in  the  Parliament  Hoffse ; 
LawsGH,  SOth  July  1742,  Elckies^  v.  Tebce,  No.  1. 
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Title  IX. 


How  the  terce 
is  excluded. 


( their  terce ;  but  this  is  said  inadvertently,  if  his  Lordship  meant  to 
include  bailies  of  boroughs ;.  for  he  himself  admits,'  Uid^  §  1&)  that 
no  terce  is  due  out  of  burga^e-lands;  Though  the  widow,  cannot 
force  pajrment  of  the  jents  till  she  be  served,  the  secvtce  is  not  to 
be  regarded  as  the  ccmstitution  of  her  right ;  for  that,  was  eonstitu!*i 
ted  b^ore  by  thie  husband's  seisin,  and  fixed  by  his  death :  The  serf- 
vice  only  declares  it,  and  so  has  a  retrospective*  quality  to  the  term 
immediately  ensuing  the  husband's  jdeatti,  by  which  she  is  entitled 
to  the  full  pdymient  of  her  third  from  that  term  downwards,  prefe^ 
rably  to  any  real  rights  6r  burdens  that  may  havi3  affected  the  lands 
in  the  intermediate  period  between  his  death  and  her  own  service ; 
Durie,  NatK^^.  162^,  Smple,{I>icT,  p.  15837.)*  "^  The  tercexair- 
ries  right  merely  to  the  fruits,  but  dannot  aJQGbct  the  feei  The 
widow  has  doubtless,  a  ngjbt^  as  interim  dominay  after  her  service, 
either  to  possess  the  tetee-knds  in  her  own  name,  or  to  let  them 
to  tenants ;  but  though  she  sfa6uld>  not  have  received  the  full  rents, 
she  cannot,  under  colour  of  that  deficiency,  afiect  the  property  of 
the  lands  to  the  heir's  prejudice,  a$  she  might  do  for  the  shortcom^ 
ing  of  a  eon vi^ntional  jointure,  granted  to  her  by  way  of  annuity 
out  of  baer  husband^s  estate :  Her  only,  remedy  is  an  action  against 
the  posaessiraiofthtf  lands^  or  the  intromitters  with  the  rent 

SL  The  terce  is  excluded,  fr^Uhy  a  decree  declaring  the  mar^ 
riage  mill ;:  which' necessarily  voids  all  consequential  iights.  2i%, 
By  the  dissolution  of  tilie  marriage,'  bejfbre  the  elapsing  of  year  and 
day,  without  issuei'  if  t^ei^el  is  no  speckl  clause  in  die  marriage-con* 
tract  providiOgthe.tdntrAry,  Mupr^  B.  1.  T.  6L  §  88 1-  3^%,  By  the 
delict  of.Ihe  tercerv  .'^'hus,  a  decree  of. divorce^  grounded  on  the 
wife's  adultery,  or  wiifial  desertion,  excludes  the  terce:-  And  in 
Craig's  opinion,  Lib.  %  Dieg.  22.  §  35.,  the  wife's  abandoning  her 
husband's  house  and  cohabiting  with  the  adulterer  has  the  same 
effect,  thou^  there  dhould  he  no  decree  or  sentence  of  conviction, 
Q.  Atlaclu  C.  85. ;  SL  2.  Rob.  I.  C.  13«  Lastbfj  It  has  been  already 
observed,  that,  the  terce  is  excluded  by  every  deed  by  which  the 
husband  is  diverted  of  the  fee :  But  the  superior  cannot  plead,  that 
it  is  excluded  by  the  nonentry  of  the  heir  of  the  deceased:  hus- 
band ;  becai^e  the  terce^  being  a  legal  provision,,  has  the  same  ef-* 
feet  as  if  the  superior  had  expressly  consented  to  it 

52.  The  right  of  courtesy,  or  curiality,  has  been  also  received  by  Courtes}* 
our  most  ancient  customs, '  and  is  accurately  described,  Reg.  Mqj. 
L.  2L  C.  58.  e/  ztqq. ;  Leg.  Burg.  C.  44.  It  may  be  defined  a  life- 
rent given  by  the  law  to  the  surviving  husband,  of  all  the  wife's  he- 
ritage in  which  she  died  infefl,  if  there>was  a  child  of  the  marriage 
bom  alive.  Craig  is  of  opinion,  Lib.  2.  Dieg.  22.  §  40.,  that  it  was 
introduced  to  prevent  the  husband's  falling  into  poverty  or  con- 
tempt on  his  wife's  death ;  but  this  reason  is  not  adequate,  as  the 
right  reaches  to  the  wife's  whole  heritage,  and  so  exceeds  the  mea* 
sure  of  an  alimentary  provision*     The  husband  may,  on  the  wife's 

voii.  I*  ....     6  A  .  deaths 

^  See  Vac.  CM.  Jan.  17. 17?0,  HamHton^  DicT.  p.  1585S. 

f  After  a  cohabitation  for  many  years,  and  in  conset^oence  officii  there  were  Several 

children*  a  man  and  wonuin  declared  a  marriage,  and  the  man  died  within  a  year  and 

day  thereafter ;  the  widow  obtained  a  terce,  on  this  ground,  that  she  was  the  mother 

of  lawful  children  at  The  time  of  her  husband's  death;  Fac.  Coll.  Jan.  20. 1802,  Crave* 

JiircTs  lyusteest  Diet.  p.  12698.  -'. 

a  »  9  The  terce  accord  ingly  is  a  preferable  burden  on  the  lands»  even  where  the  heir  has 
sold  them,  and  the  infeftmeut  of  the  smgular  successor  is  prior  in  date  to  the  widow's  ser- 
vice I  tac.  Coll.  Bqyd^  Ith  March  IMBf  Vicr.  p.  I5S74. 
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It  is  bestowed 
on  the  husband 
as  the  father  of 
an  heir. 


To  what  sub- 
jects it  extends. 


deaths  enter  instantly  into  the  possession  of  her  lands^  widioiit  any 
such  solemnity  of  service  or  kenning  ^  is  required  in  the  terce ; 
for  his  r^t  of  courtesy  is  after  that  period  com^deted  ipmjwre.  As 
he  had,  in  ebnseqiience  ofidfijus  tnariti^  a  right  to  the  rents  c^  his 
wife's  lands,  landing  the  marriage,  that  ver^^iicht  is  €Oiitinaed 
with  him  idler  her  death  by  an  act  of  the  law  itself^  thot^  under 
another  name* 

SB.  Ttke  right  of  courtesy  does  not^  like  the  terce,  depend  in  any 
degree  upon  the  duration  of  the  marria^  but  entirely  on  the  ex- 
istence of  issue.  Put  the  case^  that  no  dbild  has  been  bora  alire  of 
a  marriage  which  has  subsisted  for  twenty  ye^rsy  thana  is  no  cour-* 
tesy,  B^.  Maj.  L.  %  C.  58.  §  L,  though  i&e  widow  Wonldlin  that 
case  have  been  entitled  to  het  terce.  On  the  other  hand,  if^  a  li* 
ving  child  has  been  procreated  of  the  maniagie,  the  isMutesy  is  dae$ 
tliough  the  marriage  should  not  have  sid>dsted  fera  yetlr,  and 
though  the  diild  should  hare  expired  immcNliately^  bi^  ks  birth, 
wh^er  before  ot  after  the  mother's  deadi  ^^^  The  child  bom  of  the 
mother  must  be  the  mother^s  heir^in  orde^  to  tentitle  the  Inxdiand 
to  the  courtesy ;  for  if  there  be  a  child  ^nisting  of  a  former  mar- 
riage who  is  to  succeed  to  her  estate^  the  second  husband  has  no 
right  to  the  courtesy  while  that  child  is  b&s/^  dMugh  these  should 
be  also  diiMren  procreated  of  the  seconed  marriage.  Hence  it  ap- 
pears, that  the  law  confers  this  T^gfat  oh  the  surviving  husbonc^  as 
the  &ther  of  an  heir,  ra^er  than  as^the widower '^o&heilNeeGs 
Fount.  Dec,  \.  170&,  Dari^iai  (Dict.  p.  31  ];&)«  Thia  indeed  is  con- 
trary to  Crdg's  opinion.  Lib.  SL  Di^  23;  f  48. ;  but  it  is  mcastu^ 
greeable  to  the  Roman  kw,  L.  1.  C.  De  ion.  moLj  which  gave  to 
tfa^  &ther  the  liferent,  of  tSX  that  the  chili  suoeeeded -tb:  bv  the 
mother.  .  .  ^ 

54.  Heritage  is  not,  in  th3  definition  xX  eourtesy ,  set  iii  o{]^08ition 
to  moveables,  asi  if  the  liferent  of  the  wife^s  whole  edbate  whidi  is 
not  moveable  MH  to  the  iiUsband^  It  is  to  be  understood  of  those 
henitjible  righti.to  which  she  had  succeeded  as  heir  of  line,. tailzie, 
or  provision^  to  her  ancestor,  whether  before  or  dming.  the  stand- 
ing of  the  marriage,  in  contradistinction  to  conquest,  Le.  tothe  heri^ 
tage  she  had  acquired  by  pfurchase,  donation  or  other  singular  title^ 
Home,  138,  [Htidge^  Jtin.  il.  1740,  Dict.  p-  dil9.)\  It  would 
seem,  that  in  this  particular  the  modern  usage  has  varied  from  the 
old  law  of  the  Majesty,  Lu  ^  CL  SS.  §  1. ;  which,  in  general  terms4 
admits  the  right  of  courtesy  in  lands  received  by  the  husband  wilh 
his.  wife,  in  maritagiOj  widiout  distinguishing  wh^er  she  had  them 
by  succession  or  by  singular  titles.  And  the  only  reason  that  has 
been  given  for  this  alteration  is,  that  where  lands  come  to  the  wife 
by  descent,  the  dignity  of  her  family  miist  be  supported  by  her 
husband  It  has  in  all  period  been  the  law  of  Scotland,  that  die 
courtesy  extends  to  heritage,  b^^  whatever  title  it  liiay  be  hold»it 
even  to  burgage  lands,  Le^  Bkorg.  CL  44. ;  Skme^  voce  CamAJLiTMSi 
Cr.  Lib.  2.  Dieg.  22.  §  4a  ;  SLB.  2.  T.  &  §  19.  I  cannot  there- 
fore help  suspecting,  that  the  decision>v^#  1Q1»  f  Gor^int^  June  16. 
1715,  DicT.  p.  ^3116.),  excluding  burga^  tenements  from  the 
courtesy,  has  been  inaccurately  observed  ;  more  especially  be- 
cause 

*  There  is  a  Idler  decision  to  the  same  purpose ;  Fac.  CoU.  Feb.  1.  ITSI,  Paienon^ 
DiCT.  p.  S12K    See  likewise  Forbes^  June  22.  1709,  Lawsan^  Dicr.  p.  SI  14  *^^ 


**^  Stewart^  20th  My  1632,  DiCR  p.  S112. 
""^o  See  to  the  same  effect^  1.  BeW*  C^m.  47. 
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cause  the  jodgm^t^  in  that  case,  as  st^ed  in  the  decision  itself.  Title  IX. 
niight  have  been  better  supported  on  another  mediunii  viz.  That  ^<-^%^^^^ 
the  lands  in  question  had  been  acquired  by  the  wife  Httdo  dn^ 
gularL  Bj  our  ancient  usage,  the  husband  enjoyed  also,  in  the 
right  pC  the  cOurteST,  all  honours  and  dignities  belonging  to  the 
wife,  or  which  would  have  belonged  to  ker  had  she  been  a  male, 
even  a  seat  in  parliament  as  a  peer.  To  this  day,  the  husband, 
If  a  cOMwnoher,  is  ^ititled,  not  only  in  the  right  c£  courtesy  after 
his  Wffe^d  ^eadi,  but^  standing  the  marriage,  to  the  capacity  of 
electing,  or  beiilg  elected,  member  of  parHament  upon  her  free- 
hold, 1681,  C.  61  *  ^*' ;  but  whether  any  argument  may  be  drawn 
froiA  that  statute  for  extending  the  courtesy  (as  a  more  favourable 
or  ample  species  of  liferent,  like  that  by  Reservation)  to  any  of  the 
rights  of  superiority,  has  not  been  decided. 

5S.  As,  in  the  terce,  the  husband's  seisin  is  the  foundation  of  the    with  what  bur- 
widow's  right ;  so,  in  the  courtesy,  the  wife's  seisin  is  the  ground    dens  k  is  affect- 
and  measure  of  that  of  the  husband :  And  hence  every  real  burden    ^d. 
and  diligence  which  is  preferable  to  her  seisin,  must  also  be  pre* 
ferable  to  the  courtesy.  But  in  the  following  respect,  the  two  rights 
dffffer:  T^e- terce  is  in  no  degree  affected  by  the  personal  debts 
of  thfe'huidblind  5  whereas  the  misband^  who  has  right  by  the  cour- 
tesy, as  he  enji)y«r  the  liferent  of  his  wife's  whole  heritage  under  a 
lucrative  titte,  is  considered  as  her  temporary  representative,  and 
so  is  IMM^  yi  payment  not  only  of  all  the  yearly  real  burdens 
charged  fi*  ^  subject,  but  of  the  current  interest,  even  of  persoft-  )(^ 

aFHebtii,^  while  his  right  subsists,  to  the  extent  of  the  benefit  he 
eiijoyb  liy-tlfe  liOuttesy,  Karnes^  2.  {MarOeith^  Jan.' 3.  1717,  Dict. 
p. /3117»)*'*  J  fbr  he  oiijght'  t6  leave  the  estate  in  as  good  con- 
dition as  he'fbUiid  it  And  were  it  not  for  this  obligatioii^  the 
Mrife's  estate  might  be  run  out  before  it  devolved  on  h6r  heir, 
by  the  growing  interest  during  the  life  of  the  husband.  A  right 
of  recourse,  however j  was  justly  reserved,  by^^the  last-cited  de- 
cision, to  the  husband  who  had  paid  up  all  the  interest  fallen  due 
in  his  time,  against  the  wife's  executors,  or  others,  who  succeed- 
ed to  any  part  of  her  estate  which  did  not  fall  under  the  cour- 
tesy. Another  difference  may  be  observed  between  the  terce  and 
the  courtesy :  A  tercer,  if  she  has  once  declared  her  right  by  ser- 
vice^  tranaiuta  it  on  her  death  to  her  executors,  who  may  sue 
the  possessors  of  the  teree-lands,  in  an  action  for  recovering  her 
third  of  the  rents  ;  whereas^  if  a  husband,  whose  right  of  courtesy 
is  perfected  without  a  declarator,  shall  never  have  exercised  his 
right,  by  receiving  the  rents  of  his  wife's  heritage,  his  executors 
will  have  no  action  for  recovering  them ;  because  that  right  is  of 
the  nature  of  a  privilege  personal  to  the  husband  ;  who,  therefore, 
by  suffering  his  wife's  heir  to  gather  in  the  rents  during  his  life,  is 
understood  to  have  renoimced  his  claim  in  the  heir's  favour,  Durie^ 
Jan.,  19.  16S6,  Macaultxffj  (Dicr.  p.  SI  12).  In  all  particulars  not 
before  mentioned,  Ae  two  rights  of  terce  and  courtesy  have  the 
sam«  nature  and  properties. 

56. 

•  See  also,  12.  Ann.  cb.  6.  $  if2f  *^\ 


>3<  See  as  to  the  construction  of  tfaese  statutes  in  election  questions,  Fae,  Coll.  Fraser^ 
I9th  June  1S64;  Farquhanon^  1  \th  March  1807 ;  DicT.  v.  MfiMBEtt  of  Pakliameut, 
App.  No.  8.  and  12.  %  Fac.  CoU.  Mackenzii^  23d  Feb.  ISll;  Wight, p.  2S8  ;  Bell  {on 
Elections f)  p.  ISGw  &c. 

^^^  See  to  same  effect,  1.  BetTs  Comm.  47. 
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;  56.  Liferenters,  whether  by  law  or  paction^  are  Oititled  to  aU 
the  fruits  of  the  subject  lifereoted,  both  natural  and  civil  ^.  They 
may  possess,  not  only  by  themselves,  but  by  their  servants  and  te* 
nants  ;  they  may  assign  or  sell  the  profits  of  it  arising  during  their 
lives  to  others,  li.  9.  pr.  fg,  12,  §  L  &f  2.  De  umfr. ;  and  they  are 
entitled  to  the  full  use  of  whatever  is  part  of  that  subject,  though 
it  has  been  intended  merely  for  ornament  j  nor  can  tbey  be  depri- 
ved of  that  use  by  any  act  of  the  fiar  t*  Thus,  a  fiar  cannot  cut 
down  trees  in  an  avenue  or  park,  by  which  the  liferenter  most  lose 
the  pleasure  resulting  from  their  beauty. or  prospect* 

.<57.  But,  on  tlie  other  hand,  liferenters  must  use  thjeir.  right  mha 
rerwn  substantia^  so  as  to  leave  the  subject  liferented  in  as  good  con<- 
dition  as  they  found  it,  without  encroaching  upon  or  ^diminishing 
any  part  of  the  fee.  Hence,  Jirtt^  no  liferenter,  even  by  reservation^ 
can  grant  a' lease  of  the  liferented  lands,  to  subsist  loi^r  dian  his 
own  life,  though  the  tack-duty  should  exceed  the  fonner  rent ;  for 
such  limitation  upon  the  proprietor  would  in  so  far  impair  his  right 
of  fee  it.  2(%,  Whatever  is  pan  soli^  part  of  the  fee  it^^,  cannot  fall 
under  the  right  of  liferent.  Coal,  freestone,  limestone^  minerals  of 
all  kinds,  &C  are  indnbltnbly  partei -soli^  (though  quarries  are  said 
by  the  Roman  lawyer  to  grow  again,  after  tbey  are  wrought,  in  cer- 
tain parts  of  Asia  and  Gaul,  J^  7.  §  13.  JSoi.  $natr,) ;  no  lifi^r^ter, 
thereibre,  has  a  right  to  those,  insoiQuch  that  though  a  q^lU^iy  hiss 
been  opened  by  the  proprietor  previously  to  the  ccHivaegifpsment  of 
the  liferent,  the  liferenter  cannot  oontinue.  it  without^  fMI  express 
right;  Stair^  Juh^  13.  1677^  La.  PreUon,  [Dict.  d.  0^42.)}  June 
1727,  IfaVf  of  jRofc&wrM,  (not.reportedj*^*.  .  Nay^  tnoi^^e  privi- 
lege, of  coal  should  be  expressed,  the  Uferaqter  o^mot  ex^cip^d.the 
measure  formerly  accustomed  by  the  proprietor)  either  as  to  the 
number  of  colHer^,^  pr  quantity  of  coal  to  be  brought  «^from  the 
,pit  or  i^hafL  Yet  tercers,  whose  right,^  constituted  by  the  law  it- 
self, does  not  admit  of  being  limited  or  extended  by  writing,  are 
allowed  to  bring  up  such  a  quantity  of  coal  as  is  necesstfy  for  their 

familv, 

"*  Set  as  to  file  application  of  (his  role,  Tac.  CM.  Dee.  I.  ISDl,  BdUo^  Dicr.  p.  SS82, 
and  App.  L  voce  LfFEnsNTSR,  No.  I.  ^^K 

t  By  special  statute,  16S1,  c.  $  I,  liferenters  have  right  to  vot6  for  a  member  of  Par- 
liament, provided  the  subject  of  their  liferent  is  of  snch  esotenC  and  tebmro  as  to  give  chat 
privily  in  other  cases.  The  fiar  Hmy  be  enrolled  as  freeholder  alwg  with  the  life- 
renter,  but  con  only  exercise  the  franchise  where  the  liferenter  is  absent,  or  declines, 
or  is  for  the  time  incapacitated  to  vote ;  Wight^  (edit  1784),  p.  2S8,  [BeU  on  Elections, 
p.  91.) 

t  So  found,  facVdll.  Feb.  26.  17M,  Fraserj  DiCT.  p.  7849,  <i.  BdFi  Comm.  47.) 


'''In  ibis  case  the  Court  of  Session  Touud  a  liferenter  of  Banic  stock  entitled  even 
to  an  extraordinary  6oiiu5  declared  by  the  Bartk  irbm  its*accumriated profits;  biit  this 
was  reversed  onai^eal,  Slthjufy  1 60S,  and  the  lifecBQlerfottnd  entitled,  ooly  ^  to  the 
**  interest  thereof  for  her  life.'|    See  a  counterpart  of  this  case,' /^.  $<L  nol  ^^\ 

^'^  The  same  found  as  to  stone. and  lime  q^rries;  Smintqn^  IstJM.ltHi  Foe. 
'CoU.f  unless  in  so  far  as  may  be  reouired  for  the  use  of  the  lifi^rented  landir;  D.  <^ 
Bozburght  19/A  Jan.  1816,  Ibid.  IViky,  the  fiar  is  entitled  to  enter  the  liferented  laoJs 
and  work  such  quarries;  only  <<  reserving  always  what  may  be  necessary  fer  the 
<<  supply  of  the  said  lands  ;''/&fdL 

<*  But  though  this  be  the  general  rule,  yet  wherever  the  /.linerals  are  let  on  leasee 
**  and  it  is  .plainly  the  intention  of  the  granter  of  a  Jiferent  that  it  should  inclade  the 
*<  rents,  this  intention  will  be  effectual  V'  1.  BelPs  Comm.  481 :  tfadddlf  SlsT  Jan.  181S» 
Fac.  Coll. ;  and  even  where  the  liferenter's  right  may  ultimately  be  repelled,  the  Court, 
under  favourable  circumstances,  will  sustain  the  bonajlde  possession  aoid  appropriatioa 
•of  the  rents  prior  to  challenge;  D.  of  Roxburgh^  Vlth  Feb.  1815,  Fdc.  ColL 
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family,  if  the  colKery  has  been  opened  before  the  dieatb  of  the  hus- 
band, Durie^  Feb.  14.  1628,  La.  Lamington^  (Dict.  p.  8240)  *. 

58.  Growing  timber,  when  it  is  of  that  kind  that  does  not  shoot 
iip  from  the  root  after  cutting,  ex.  gr.  firs,  is  justly  accounted  part 
of  the  lands,  and  not  a  fruit;  and  so  cannot  fall  under  liferent. 
And  even  a  copse  wood,  when  it  is  not  divided  into  hags,  but  has 
been  wont  to  be  cut  at  once,  at  the  distance  perhaps  oi  twenty  or 
twenty-five  years,  cannot  be  cut  by  the  liferenter,  though  it  should 
arrive  at  the  proper  maturity  during  the  liferent ;  because  such 
wood  does  not  appear  to  have  been  intended  for  yearly  profit ;  and 
it  is  only  what  yields  constant  yearly  profits  that  can  be  the  sub- 
ject of  a  liferent  f :  But  where  it  has  been  divided  into  different 
hags,  one  of  which  has  been  annually  cut  by  the  proprietor,  the  life- 
renter  may  continue  the  course  of  the  former  yearly  cuttings ;  be- 
cause these  are  understood  to  be  the  constant  annual  fruits  which 
the  proprietor  intended  the  subject  should  yield  to  him.     A  life- 
renter  has  also  right  to  the  windfalls,  and  to  the  underwood ;  and 
he  was,  by  our  older  decisions,  entitled  to  cut  as  much  of  the  grow- 
ing timber  as  was  necessary  to  uphold  the  liferented  houses,  Fount. 
July  16.  1680,  Stamfield,  (Dict.  p.  8244) ;  cited  in  {Folio)  Diet.  1. 
p.  548.     Not  long  after,  that  privilege  was  denied  to  a  liferenter, 
where  the  right  did  not  expressly  bear  cum  sylvis^  Fount.  July  3. 
3696,  La.  Borthwick^  (Dict.  p.  8245.).     But  by  the  present  prac- 
tice, a  liferenter  infeft  cum  sylvis^  though  he  cannot  dispose  oi  any 
of  the  timber  for  sale,  may  use  it  for  keeping  in  tenan table  condi- 
tion the  houses  standing  on  the  liferentea  lands,  Jan.  25.  1722,  D. 
Hamilton  ^^^ ;  Fac.  Coll.  1.  49,  [Lang,  Dec.  21.  1752,  Dict.  p.  8246). 
Liferenters  by  reservation  seem  to  have  no  stronger  xight  than  sim- 
ple liferenters,  as  to  woods,  minerals  and  quarries  ;  sinoe  all  life- 
renters  must,  by  the  common  nature  of  the  right,  use  the  subject 
liferented  sahi  substantid.     Yet  by  a  decision.  Clerk  Home,  73. 
[Ferguson^  July  ^6.   1737,  Dict.  p.  8254)  "^^  carried  by  the  nar- 
rowest majority,  a  liferenter  by  reservation  was  allowed  to  cut 
woods,  though  not  divided  into  hags,  that  had  come  to  a  proper 
maturity  since  the  commencement  of  the  liferent,  according  to  the 
common  usage  of  that  part  of  the  country  where  the  woods  *were. 

59.  To  secure  the  fiar's  right  against  waste  or  encroachment, 
liferenters  were,  by  the  Roman  law,  obliged  to  give  security,  caw/io 
HSuJhjLCttiaria,  to  preserve  the  subject  in  the  same  condition  in  which 
it  stood  at  the  time  of  their  entry,  L.  13.  pr.  De  usufr.  By  the  law  of 
Scotland  also,  sheriffs,  and  other  judges,  are  ordained,  at  the  suit 
of  the  persons  interested,  to  take  security  from  liferenters  and  con- 
junct fiars,  for  preserving  the  buildings,  woods,  parks,  and  other 
subjects  liferented  by  them,  without  destruction  or  waste,  1491, 
C.  25. ;  and  if  they  shall  refuse,  the  judge  is,  by  1535,  C.  15,  di- 
rected to  charge  them  to  it,  under  the  penalty  of  being  excluded 
from  the  yearly  profits  of  the  subject  liferented  till  security  be 

given. 

*  In  the  case  referred  to,  the  tercer  bad  claimed  the  third  of  the  profits  of  a  colliery 
upon  the  lands;  but  the  claim  was  rejected  by  the  Court,  except  to  the  limited  efiect 
mentioned  in  the  text.  A  similar  claim  has  been  repelled  since ;  Fac.  Cell.  June. SO. 
1779»  BeUehier,  DiCT.  p.  15863. 

f  This  found,  Fae.  ColL  Feb.  24.  1789,  Gray,  Dior.  p.  8250  »". 

^3^  See  to  the  same  effect,  Lang,  2\st  Dec.  1752,  Dict.  p.  8246,  and  Elchies,  v. 
LivxRENTER,  No.  6.  $  1.  BeU*s  Comm.  48. 

*  3tf  See  the  particulars  of  this  ca9e ;  Robertson* s  Appeal  Reports,  p.  44S. 
^''7  Reported  also  by  Elchies,  v,  Lif£RBnt£r,  No.  1. 
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given.  Yet  where  waste  is  alrea4y  committedt  no  action  is  com- 
petent to  him  who  sti^nds  presently  in  the  fee  for  recovering  da- 
mages ;  for  the  damage  is  due  to  that  person  alone  to  whom  the 
fee  shall  open  after  the  liferenter's  death ;  and  it  is  possible»  that  if 
the  presumptive  heir,  prosecuting  such  action,  should  die  before 
the  liferenter,  his  executor,  to  whom  thci  sum  recovered  up<w  that 
^tion  in  pame  of  damage  would  fall,  mi^ht  pot  be  fiar  of  the  life- 
rented  s^tnect  at  the  expiration  of  the  liferent 

60.  A^  for  the  liferent  of  houses,  the  liferenter,  after  having  en- 
tered to  the  possession,  is  without  doubt  obliged,  like  a  lifer^iter  of 
lands,  to  preser\'e  the  subject  in  as  good  condition  as  he  got  it,  and 
to  disburse  the  expence  necessary  for  refitting  it  But  if,  m  the 
course  of  the  liferent,  the  house  become  quite  unfit  for  hdbtkation 
by  the  waste  of  time,  he  cannot  he  compelled  to  make  mfy  dis- 
bursements towards  its  reparation,  L.  l.^%J)e  uiufr.  Yet  if  hechooae 
to  repair  it  by  the  warrant  of  the  proper  judge,  the  fiar  mual,  at  the 
issue  of  the  liferent,  pay  to  the  liferenter's  executors  the  expenee 
of  reparation,  if  it  do  not  exceed  the  value  of  the  sub(^t ;  see  Vogu 
CoU.  1,  148.  (Scot  ag^ii^st  Forbes^  March  5.  1755,  Dict.  p.  8278)- 
Neither  pan  the  fiar  of  a  decayed  howe  be  compelled  by  the  life- 
renter  to  put  it  ^n  tenantable  r^juur  j  beoaivie  a  liferent  being  a  aei^ 
vitude,  binds  the  person  burdened  no  farther  than  Uknmdajmtwnlkt. 
If  the  house  should  be  actually  repaired  by  the  fiw%  the  UiferfflUieT 
might  by  the  Roman  law  resume  the  possession^  d.  Lp.  7.  $  9. ;  hirfr 
equity  sugpest^s  that,  io  su£^,  casie  the  lifesenteY  OKghl^  vhik  his 
r^ht  subsists,  to.  pay  tQi  t^  ^  the  i^teresl^  of  the  wuk  eoqiuided: 
in  repairing  it^^.  It  is  pi[ovid«4  hy  special  statist  ISSi^  C.  WS^  tlakal 
wh^re  a  house  within  %  boroMgh^  subject  to  ai  lifet^at,.  &U&  nto  de^ 
cay,  t^^  fias  9iay,  at  ^y  t^iae  while  vie  ri^bjb  subsists^  ^99^T  ^^  ^^ 
magistiratea  fi>r  talking  cQgnHioa  of  the^  state  of  the  hPUMr  fa^r  aa  im^ 
quest,  an4  fc^  requiifixig  $i€^  lifey enf^  to  repair  it ;  aod  if  he  lefiue^ 
^  fiar  is  SiVthorised  to  ej^x  into  the  ppssessioiu  upon,  giving  so- 
P^ity  to»  pt^  ^  th«  l^^»tie;&  divwig  his.  rightf  the  reni  which 
iijughi  roaso^aljdy  h^KQ  hee^  es^^ctad  4>i;  a  msA  of  the  subject  ^a 

it  stood  ali  t^  timer  of  t^p  q^gpiticrn, 

61.  l^ferei^ers^,  a$h  thoiy  af^-  QD^iitJed  to  thet  peofilti^  mual.  also,  beac 
the  burdeqf.  ajbteodi^^  the:  wb^ect.  Uferested ;  as  ifaatioiia^  ditties 
pia^yablQ  ^  thft  sujjeri0r>,  miftifltpw!'  9t}$|ends„  and  the  ofcher  yeaslyc 
paymj9ntfi  ^Sl;^(fgl^^&f ofk^i^  lft»da,  "^U^  may  &U  duct diidng^tha^ 
fif<sresut'^^«  A  wido.w,  theceCoAe,,wh«>i  ia  iofeiih  i»J  her  li&reDtMiae  im 
the  lands  &p€ici£ied  i<%  thft  ^anti,  ou^  tik  bei  bnnlmedl  i^ni^  tint 
prpppEtipi)  of  t^  lai)drt^  whichf  ia  imposod;  on-  tbftilaodbN  lifenmt^ 
edl  Where  she  is  inf^ft.ia  ai  li^rept<  apmtity^ef  aF.sum  (tf.moBef 
out  of  laivJ^  it  wQu)4«  S0Q01.  that*  sh^.  oD^i not  to  bfi> aiil^ected^  fi» 
tibe  i^me  rea^u  tha^,  tl^  ^j^^t^t,  iA.%ri^jb.of  annualhicMt  is  nob 
cbfurged  withrapy  propoiitian  ofitlMip^i^lmtaicalions;  foetibem  iftn»« 
thingi.  eith?]*  i^  the  pn^nn^  iisj^i^ni  ofr  tibfti  parties^,  oar^  in.  die 
s^yle  of  the  two  rights,  that  can  make  a  difference ;  yet  by  an  uni- 
form trapt  of  decisions,  Horc*  378>  {Stamfprd,  Feb,  1.  1686^  D^osr* 
p.  13070) ;  FoMfit.JOec.  IS.,  I7p4i  i^i  ra»Q4^efe^(I)wT,  p*.  1307^ 
and  the  lAore  ancient  on^  there  quoted,  siidi  annuitants  are  found* 

cfaargeablfe* 

-      ■  . -■  fi-  »  ».  ■  . 

*3'  Vid.  Fac.  Coll.  Lairds  lOth  February  1807,  Dicr.  o.  Liferekter,  App.  No*  S. 

*^^  Foe.  CoU.NitPont  }Btk  F^.  1806,  Dicr.  v.  Ljf  BjiSNTsm  4^*  No.  3. ;  wbichr 
IS  also  in  some  sort  a  counterpart  to  the  case  of  RottOf  supr.  §56.  not  ^. — tbe  lifiSfr^ter 
of  a  subject  burd^ied  with  an.  aqimity*  having  beeD^fonnd  liabto  oBif^^ftfrtliie^gimr- 
«  ing  interest*'  on  the  arrears  of  thi^  annuity,  (which  bud  beenallomdtOinHijnp'Qll- 
^r  peculiar  circumstances,)—"  the  capital  being  a  burden  on  the  fiar/' 
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chargeable  with  the  land-tax^  unless  where  they  are  by  express  sti^  Titlc  IX. 
pulation  exempted  from  it  The  court  seems  to  have  been  deter-  ^'•-^'v*^*^ 
mined  in  those  judgments  by  the  equity  of  the  act,  Dec.  10. 16469 
C  Sy  (notwithstanding  it  bad  lost  its  authority  upon  passing  the 
rescissory  act  of  Charies  IL)^  and  by  the  act  of  (xmvention  16679 
and  subsequent  acts  of  supply,  which  subjected  all  thoee  annuitants 
to  the  payment  of  the  land  tax :  Though  a  clause  inserted  in  sub- 
sidy-acts, uM  id  TUM  agebatuty  to  declare  or  illustrate  the  nature  of 
red  rights,  appears  to  be  but  an  improper  method  of  altering  their 
established  legal  effects. 

62*  A  likerenter  is  also  burdened  with  the  maintenance  of  the  Liable  to  main- 
heir  when  he  has  no  other  fimd  of  subsistence^  Staify  Feb.  13,  1662,  tain  the  heir- 
Bimie,  (Dicx.  p.  392).  This  burden  took  its  rise  from  an  exten- 
sion of  the  act  1491,  C.  25,  by  which  the  ward  superior  was  obli*- 
ged  to  maintain  the  heir  when  he  could  not  maintain  himself. 
The  former  part  of  the  statute  bad  enacted,  that  both  wardatars 
and  liferenters  should  give  security  to  uphold,  in  good  condition, 
the  subject  of  the  ward  or  liferent ;  which  gave  occasion  to  inter-^ 
pret  the  last  part  of  the  act,  which  concerns  the  alimony  of  the 
neir  by  the  wardatar,  as  if  it  had  also  included  the  maintenance  of 
fiars  by  liferenters.  This  interpretation  is  censured  by  Mackenzie^ 
Observ.  on  said  act  1491,  p.  101,  &c  as  contrary  to  the  rule.  That 
no  statute  oug^  to  be  extended  by  implication  against  onerous  or 
rational  rights;  and  more  especially  against  liferenters,  whose 
rights  are  commonly  founded  on  solemn  marriage  contracts.  It 
has  probably  been  received  from  compassion  to  necessitous  heirs^ 
who  might  starve  before  the  fee  opened  to  them,  if  the  liferenfer 
were  not  laid  under  that  obligation ;  and  from  the  presumed  in« 
tention  of  the  granter  of  the  liferent^  that  the  heir  snould  not  be 
left  altogether  destitute,  while  he  was  excluded  by  the  liferent  en 
An  inclination  to  support  ancient  families  may  have  also  contribu- 
ted to  it ;  and  upon  tnis  ground  the  liferenters  of  money  are  ex^ 
empted  from  this  burden,  Kamesj  Rem.  Dec.  3.  (Merrie^  July  1731, 
DicT.  p.  397)  *•  Heirsy  tJbough  of  perfect  age,  are  by  the  present 
practice  aodtled  ta  this  daim,  if  they  have  no  other  way  of  earn- 
!n^  th^  breiul;  and  the  bare  nam^  of  an  emplojm^t,  which 
brmgs  the  heir  Utde  or  nothing,  is  no  good  defence  against  it, 
Forbes,  July  2&  1705,  Ajfton,  (Dicr.  p.  390.  V  Though  part  of  the 
liferented  lands  should  be  either  evicted  from  the  uferentrix,  or 
Toluntarily  given  up  by  her ;  yet  if  what  remains  be  more  than  ne^ 
cessary  for  her  own  subsistencer  she  must  contribute  to  the  heir's 
alimony,  in  proportion  to  that  share  which  she  still  retains,  Br.  115# 
(Cunmnghmn^  Jidy  12L  1715,  Dicx.  p.  405.].  But  if  her  liferent 
ahould  be  reduced  sa  low  that  it  afiR>rds  her  bare  sustenance,  no 
|Murt  of  that  necesaaiy  pittance  ou^t  to  be  transferred  from  her 
whose  right  is  onearous,  ta  one  whose  only  title  to  any  part  of  it 
aciaea  frram  &1101K  lie  bare  right  of  apparency  founds  this  ae- 
^n  against  the  liferenter,  Durie,  Feb.  12.  1635,  Hepbtim,  (Dicr. 
p.  Sftl.) ;  but  the  heir  ia  not  entitled  to  alimony,  either  after  he 
baa  Msumneed  Ae  suceesBion,  Forbes,  Jan.  16.  1712,  Lyon,  (DicT. 
p.  S8S.)v  oar  after  Iw  has  sold  the  estate,  Founl.  Jan.  S7.  1700,  San- 
dilauds,  (Ehcr.  p.  985.)  ;  because  by  the  renunciation  or  alienation 
ke  loses  the  character  of  heir,  under  which  character  alone  he  can 
ckdm  it. 

63. 

*  The  same  was  found,  Fac.  Coil.  June  84. 178Q,  Stemarl,  Dxct.  p^  893* 
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63.  This  burden  of  maintaining  the  heir  is  personal  to  the  life- 
renter,  and  cannot  be  thrown  upon  his  creditors  who  come  in  his 
place  by  adjudging  the  right  of  liferent,  1737,  Cr.  of  Blair ^  (hot  le- 

orted) ;  for  as  the  heir  would  have  had  no  claim  of  alimony  from 
is  own  creditors,  if  the  estate  had  been  carried  off  by  them  after 
the  liferenter's  death,  he  ought  to  be  still  less  entitled  to  it  from 
the  creditors  of  the  liferenter.  Where  the  heir's  grandfather  has  a 
reserved  liferent  of  the  whole  estate,  out  of  which  the  heir's  imme- 
diate mother,  who  was  married  to  the  grandfather's  son,  enjoys 
a  partial  annuity,  the  mother  is  subject  to  the  alimony  of  the 
heir  in  the  first  place,  Jan.  1729,  Hat/j  (Dict.  p.  393.),  ss  quoted  in 
(Folio)  Diet.  I.  p.  30. ;  but  if  no  part  of  the  mother's  provision  ari- 
ses  out  of  the  estate  liferented  by  the  grandfather,  the  burden  falls 
primarily  on  him,  Stair,  June  27.  1662,  Buthven,  (Dict.  p.  393.). 
One  who  enjoys  an  estate  imder  a  strict  entail^  is  bound,  as  a  life- 
renter,  to  maintain  the  next  heir  :  And  he  cannot  get  free  from 
that  obligation,  by  offering  to  receive  the  heir  into  his  own  family, 
as  parents  may  do,  when  they  are  only  bound  ex  jure  natura;  for 
all  persons  entitled  to  alimony,  either  by  statute  or  paction,  have  a 
right,  at  least  if  they  be  of  perfect  age,  to  maintain  themselves 
where  they  judge  most  convenient^  Jan.  27. 1736,  Moncriefy  (Dict. 
p.  454.),  stated  in  (Folio)  Dict.  i.  p.  34. 

64.  Liferents  are  extinguished  by  the*  death  of  the  liferenter  or 
liferentrix.  Doubts  have  been  frequently  moved,  what  part  of  the 
rents  not  received  by  the  liferenter  himself  belongs  to  his  execu- 
tors, and  what  part  to  the  fiar.  The  following  rule,  on  which  these 
questions  depend,  serves  also  to  fix  the  different  interests  of  the 
heir  and  executor,  in  relation  to  the  rents  of  that  year,  or  crop,  in 
which  the  proprietor  dies.  That  part  of  the  rents  to  which  the  life- 
renter  had  a  proper  right  before  his  death,  falls  to  bis  executors ; 
the  residue,  as  never  having  been  in  bonis  of  the  deceased,  must  be 
still  accounted  part  of  the  lands,  and  so  devolves  on  the  fiar.  Cus- 
tom has  fixed  on  two  t^rms  in  the  year,  as  the  periods  from  which 
the  rents  of  that  year  are  to  be  Accounted  in  bonis  of  the  liferenter; 
the  one  half  at  Whitsunday,  when  the  corns  are  presumed  to  be 
fiilly  sown,  and  the  other  half  at  Martinmas,  when  they  are  reap* 
ed  *.  If  the  liferenter  survive  Whitsunday,  he  has  by  this  rule  a 
right  constituted  to  himself,  and  therefore  descendible  to  his  exe- 
cutors, in  the  half  of  the  rent  payable  for  that  year,  because  that 
half  was  due  before  his  death ;  the  other  half,  the  term  of  which 
was  only  current  at  his  death,  and  which  for  that  reason  had  not  be- 
come his  property,  falls  to  the  fiar.  If  he  survive  the  term  of  Mar- 
tinmas, his  executors  have,  on  the  same  footing,  a  right  to  the 
whole  of  that  year's  rent.  Those  legal  terms  of  the  payment  of  rent 
are  the  rule  for  determining  such  cases,  though  the  conventional 
terms  should  be  made  later  than  the  legal.  Ine  liferenter,  there- 
fore, who  survives  Martinmas,  tfatsmits  to  his  executors  the  whole 
rent  of  that  year,  though  part  of  it  could  not  have  been  demanded 
from  the  tenant  till  after  the  lifetenter's  death ;  for  still  the  whole 
of  it  was  due,  in  the  consideration  of  law,  while  he  was  vet  alive ; 
and  the  delay  of  payment,  which  is  granted  merely  out  ot  favour  to 
the  tenant,  cannot  hurt  or  impair  the  right  of  the  executors,  Oasf. 
July  2^.  1668,  Carnegie,  (Dict.  p.  15887).  And  this  holds  in  grass 
as  well  as  in  corn  farms,  Feb.  1727,  Sir  W.  Johnston^   (Dict. 


^  See  tbe  whole  of  this  doctrine  of  the  division  of  rents  between  the  fiar  and  fifeieDt- 
er  traced  to  its  principles ;   Kamei  Elucidations,  Art.  9. 
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p.  1591 3|  &  App.  IL  voce  Teem  legal  aud  conventional),  stated 
in  (Folio)  Dict.  ii.  p.  453. ;  Home^  165,  (Pringky  June  4.  1741, 
DrcT.  p.  Ml 9  and  15907.)  *  *^°.  By  the  former  practice,  a  liferenter 
mart  have  outlived  tibie  noon  of  tibe  term-day,  in  order  to  transmit 
the  rent  of  that  term  to  his  executors  ;  but  by  our  present  custom, 
they  are  entitled  to  it  if  he  lives  till  the  morning  of  tliat  day,  Fount. 
Dec.  8.  1704^  Paieraon,  (Df ct.  p.  15902.)  t  '^• 

65.  This  rule  concerns  only  the  case  of  laisds  let  to  tenants ;  for 
if  the  liferenter  was  in  the  natural  possession,  and  bad  before  his 
death  tilled  and  sowed  the  ground,  his  executors  are  entitled  to  the 
whole  crop,  free  from  the  payment  of  any  t&ai  to  the  fiav ;  because 
the  right  of  the  crop  belongs  to  him  who  bestows  the  seed  and  in- 
dustry, Mesm  sementem  gequitur^  Durkj  Dec.  14.  1621,  Macmalh^ 
(DicT.  p.  15877),  which  obtains  whether  the  liferenter  died  before 
or  aaer  Whitsunday,  Stair,  My  25.  1671^  Guthrie,  (Dict.  p.  15891), 
Fak.  ii.  9.  (and  Kilk.  Cockburn,  N(^  9.  1748,  Dict.  p.  15911)  $  '^\ 
But  the  liferenter's  executors  have  no  right  to  the  natural  grass 
afler  his  death ;  for  that  is  a  fruit  which  requires  no  yearly  seed  or 
industry^  supr.  T.  2.  §  4  ||. 

66. 

^  Kilierran  states  another  ca«e,  in  wliieh  the  application  of  these  principles  to  grass- 
farma  is  fally  discussed,  p.  566,  No.  5.  Campbell^  June  1 1.  1 745|  Dict.  p.  1590S.  The 
doctrine  contained  in  the  text  appears  to  be  fixed  by  later  decisions ;  July  2. 1 7§0,  Turn^ 
Imtl,  Dict.  p.  S4S0,  Fac.  Coll.  Naa.  2S.  ITM,  Elioit^  Dict.  p.  15917  *^^  But  if  the 
conrentional  term  o(  payment  be  made  earlier  than  the  legal,  the  interest  of  the  life- 
renter  must  suffer  an  alteratioB  ^*. 

i  See  (as  to  the  older  practice,)  Durie^  Feb.  16. 1641^  La.  Brunton,  Dict.  p.  158S5 ; 
Maek.  h.  U  $  vU. 

X  See  Fac.  CM,  March  S.  179 1 » Duke  of  Gordon^  Dict.  p.  5444^ 

R  See  Dec.  7.  1744,  Sinclair^  Dict.  p.  5431.  On  this  point  see  decision,  Fac.  Coll. 
V.  u  No.  49.,  and  Karnes,  SeL  Decis.  No.!79,  Lang^  S^c.  against  Didce  ofDouj^s^  Dict. 
p.  8246. 
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^  The  rule  extends  even  to  grass  £sirms,  annually  let  from  April  to  December } 

the  liferenter  who  survives  Whitsunday,  there  transmitting  to  his  executor,  a  right 
to  half  the  rents  for  the  season ;  Smnton^  20th  June  1809,  Fac.  CoU.  g  2.  BdP$  Comm. 
6. ;  BeU  on  Leases^  378. 

HoQse  rents  have  lately  been  held  to  fall  under  the  same  rnle^  the  executor  of  a 
person  surviving  Whitsunday  beutg  found  entitled  to  the  current  half  year's  renftt 
though  not  fidling  due  till  the  subsequent  Martinmas ;  Bmmf^  28M  Jm.  18S0t  Fac 
CoU*  The  souncmessof  this  decision  has  however  been  doubted ;  and  Uie  question 
has  again  been  stirred  in  a  process  nowdepending.  In  acase  reported  both  by  Slair  and 
Gotford^  it  seems  to  have  been  assumed  that  the  analosry  of  corn  and  grasa  crops  did 
not  hold  as  to  houses  and  manufactories,  and  that  the  liferenters  of  the  ktter  ^  could 
**  have  no  right  ta  the  tack-duties  but  so  long  as  they  lived,  and  not  to  any  terms  dn^ 
««  After  their  decease;"  Guthrie,  20th  and  25th  July  1671,  Dict.  p.  15890 and  l4f8M. 

^^'  It  has  accordingly  been  so  decided,  Kilk.  Murray  Kinninmond,  6th  Niw^  179% 
Diet.  p.  15906,  where  the  reason  of  the  diflerence  is  explained  by  Lord  Kilkerran 
thus :  <<  The  meanine  of  the  common  maxim,  thai  the  legal,  and  not  the  conventional 
<<  terms,  are  the  rule  between  heir  and  executor^  is  no  other  than  this»  that  the  post- 
*'  poning  the  legal  term  by  the  convention  of  parties,  which  geoeially  b  the  case  of 
*^  tenants'  rents,  does  not  deprive  the  executor  of  the  benefit  of  the  legal  term.  Bat 
^  if^  by  the  convention  of  parties,  annualrents,  for  example,  be  made  payable  before 
<<  the  lepX  term,  the  executors  will  have  the  benefit  of  that  convention  :  and  the  case 
«  woukTbe  the  same  in  a  fore-hand  payment  of  rents  of  lands,  for  there  is  no  instance 
<«  of  what  is  both  due  and  exigible  not  going  to  executors.''  See  to  the  same  effect, 
M.ofQjieensberry^  18th  Feb.  1814,  Fac.  CoU.j  and  2.  BeWs  Comm.  6.  Nor  is  the  case 
oV  S&inlont  20th  June  1809,  Ibid.j  a  conflicting  authority ;  for  the  anticipation,  which 
was  there  found  not  to  alter  the  rights  of  parties,  was  an  anticipation  of  payment  be- 
fore the  arrival  of  the  term  when  the  rent  should  properly  have  fidlen  due. 

*^*  This  was  again  found,  Lo.  TolquhowCs  Executors,  Elchies,  v.  LirxBEirTEai 
Ho.  21.,  Kilk.  and  Dict.  p.  15907. 

^4^  See  another  report  of  this  case,  which  is  also  an  authority  for  the  concluding 
branch  of  the  section,  Elchies^  v.  Lifersnteb,  No.  & 
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66.  It  is  the  general  opinion,  that  the  duration  of  the  liferent  of 
fishings^  collieries,  salt-works,  and  such  other  subjects,  the  profits 
whereof  arise  from  continual  daily  labour,  is  not  governed  by  any 
legal  terms,  but  must  be  computed  de  die  in  diem.  And  as  the 
whole  profits  of  a  mill  arise  from  the  daily  use  of  it,  Sir  James 
.Steuart  affirms,  voce  Mill  &  voce  Liferenter,  that  on  the  death  of 
the  liferenter  of  a  mill,  his  executors  are  entitled  to  the  rent  down  to 
the  very  day  of  his  death  :  Yet  it  was  adjudged,  Stair^  Dec.  8.  1671, 
Guthrie  *^%  that  the  same  terms  govern  the  duration  of  the  liferent  of 
mills  and  of  lands,  at  least  where  the  mill  has  either  mill-lands  or  as- 
tricted  multures  belonging  to  it.  In  the  liferent  of  a  sum  of  money  due 
on  a  personal  bond,  the  liferenter's  executors  are  entitled  to  the 
arrears  of  interest  due  on  the  capital,  down  to  the  day  of  the  life- 
renter's  death ;  and  the  whole  interest  arising  from  the  bond  after 
,that  day  falls  to  the  fiar,  without  regard  to  any  terms,  because  the 
interest  of  money  is  due  de  die  in  diem^  and  by  the  usual  style  of 
bonds  is  made  payable,  not  only  yearly  and  termly,  but  continually. 
But  in  the  case  of  an  heritable  bond,  or  of  a  liferent  annuity  of  mo- 
ney secured  upon  land,  the  same  rules  are  observed  as  in  a  proper  life- 
rent of  lands,  where  the  different  interests  of  the  heir  and  executor, 
and  of  the  liferenter  and  fiar,  are  fixed  according  to  the  legal  terms 
of  land -rent,  Whitsunday  and  Martinmas,  Home^  81.  (Carruthen^ 
Jan.  11.  1738,  Dict.  p.  5413.),  though  the  conventional  terms 
should  be  Lammas  and  Candlemas.  The  same  is  the  case  as  to  an 
annuity  of  grain,  though  payable  between  Christmas  and  Candle- 
mas, Jan.  12.  1681,  Trotter^  (Dict.  p.  15899  and  2375.);  and  that 
though  the  annuity  be  constituted  by  a  moveable  bond,  having  no 
relation  to  land,  in  regard  that  the  subject  of  the  annuity  is  the  pro- 
duct of  land.  Fount.  Feb.  14.  1684,  BaiUicy  (Dict.  p.  15900.)*. 

67.  The  commencement  of  a  liferent,  or  jointure,  is  governed  by 
the  same  rule  as  its  duration.  If  therefore  the  husband  whose 
lands  are  to  be  liferented  by  his  widow,  shall  die  after  Whitsunday, 
and  before  Martinmas,  his  executors  are  entitled  to  the  half-year's 
rent  due  at  Whitsunday  ;  and  the  liferentrix,  who  is  in  this  view 
considered  as  the  husband's  heir  for  life  in  the  liferented  lands, 

;ets  the  other  half,  the  rent  of  which  was  current  at  tlie  husband's 
ieath,  Jan.  21.  1629,  Aytony  (Dict.  p.  15879.).  It  is  proper  here 
to  observe,  that  the  liferent  provided  to  widows  being  alimentary, 
is  paid  p^  advance  before  it  is  due ;  for  they  have  a  sum  allowed 
them  by  law  for  alimony  from  the  day  of  their  husband's  death  to 
the  first  term  at  which  the  liferent  becomes  payable,  tupr.  B.  1* 
T.  6.  §  41. ;  and  consequently,  the  first  term's  payment  is  made  in 
consideration  of  the  annuity  or  jointure  due  firom  that  to  the  next 
ensuing  term,  and  so  forward  while  the  liferent  subsists. 

68.  Liferents  are  also  extinguished  by  renimciations  or  dischar- 
ges granted  by  the  liferenter,  though  they  should  not  be  recorded 
in  the  register  of  reversions ;  for  as  the  infeftment  of  liferent  can- 
not be  transferred  by  any  conveyance,  the  liferenter's  simple  re- 
nunciation must  exclude  posterior  assignees  whose  right  is  barely 
persoqal. 

TIT. 

*  Even  where  an  annuity  (not  of  grain,  but  of  money)  was  constilnted  by  penonal 
bond)  payable  at  Whitsunday  and  Martinrnast  for  the  half  year  preceding  each  tenOy 
the  annuitant  dying  on  2d  November,  his  executors  were  found  to  have  do  right  to 
the  termly  annuity  due  at  the  Martinmas  of  that  year;  Fac.  Coll.  June  19.  1789,  Earl 
cf  Dalkausie,  Dicr.  p.  15915. 


^^^  Stair's  report  of  this  date  is  omitted  in  Afor.  Dict.     But  see  one  of  a  previooi 
date,  as  also  Gosfbrd^s  report  of  the  same  case;  Dict.  p.  I5S90,  158^1,  and  15892. 


Of  Teinds  or  Tithes. 


r  f 


TIT.  X. 


Of  Teinds  or  Tithes. 


471 


Title  X. 
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HE  doctrine  of  tithes  falls  naturally  to  be  explained  after  that    Teinds. 
of  servitudes,  tithes  being  truly  a  servitude  or  burden  affect- 


ing lands.  But  as  nothing  has  been  hitherto  said  of  church4ands» 
in  so  far  as  they  diifer  from  temporal,  die  general  doctrine  of 
church-benefices  may  be  taken  under  consideration  in  this  title ; 
and  to  throw  the  greater  light  on  the  subject,  a  short  account  may 
be  premised  of  the  funds  by  which  the  clergy  were  supported  in 
the  first  ages  of  the  Christian  church. 

2.  Christians  are  commonly  thought  to  have  had  originally  all 
things  in  common  ;  but  it  may  be  justly  doubted,  whether  the  text 
upon  which  that  opinion  is  grounded,  Acts  iv«  34, 35.,  is  to  be  taken 
in  the  full  extent  of  the  words ;  for  if  it  had  been  an  universal 
Christian  duty,  it  is  not  likely  that  the  Evangelist  would  have  made 
special  mention  of  the  single  instance  of  Barnabas  disposing  of  his 
estate  for  the  common  benefit,  vers.  36,  37.    Neither  is  Uiat  no- 
tion favoured  by  the  Apostle  Peter's  severe  reprehension  of  Ana- 
nias, Acts  V.  3.,  who  it  appears  was  at  full  liberty  to  hold  his  estate 
as  his  own  property.     His  crime  consisted  in  lying  to  the  Holy 
Ghost,  and  imposing  on  his  brethren ;  as  if,  after  the  sale,  he  had 
given  up  the  whole  price  to  be  divided  by  the  Apostles,  when  in 
ract  he  retained  a  part  for  private  use.     Thus  much  may  be  cer- 
tainly affirmed,  that  if  they  had  any  proper  communion  of  goods, 
it  was  of  exceedinff  short  duration ;  for  we  find  weekly  oblations, 
made  as  early  as  the  apostolical  age,  for  the  saints,  by  every  ii^an 
according  to  his  abilities.  Acts  xi.  29. ;  1  Cor.  xvL  1,  2,  3,  which 
presupposed  a  right  of  property.     These  donations,  while  Christ- 
ians were  persecuted  by  tne  state,  consisted  chiefly  of  money^ 
which  could  be  more  easily  concealed  than  land :  for  by  the  Ro- 
man law,  no  bequest  could  be  made  to  any  community  or  corpo- 
rate body  without  the  Emperor's  licence,  L.  8.  C  De  h<Br.  inst.;  and 
several  of  the  persecutions  raised  against  the  Christians  were  owing 
to  the  view  of  profit  that  the  Emperors  proposed  to  receive  by  the 
confiscation  of  the  lands  that  had  been  bequeathed  to  the  church. 
But  immediately  after  Christianity  became  the  est^lished  religion 
of  the  Empire,  the  church  were  allowed  to  hold  whatever  should  be 
left  to  them  by  testament,  L.  1.  C  De  sacros.  eccl. ;  and  they  were 
soon  enriched  by  the  large  donatives  of  land  estates  granted  to 
them,  proceeding  either  from  the  devotion  or  from  the  vanity  of 
the  donors.     All  those  lands^  were  put  under  the  management  of 
the  bishop  of  the  diocese ;  and  the  yearly  rents  distributed  by  the 
deacons,  according  to  his  direction,  for  the  support  of  the  clergy 
and  the  poor.     To  prevent  the  abuses  which  even  then  were  be- 
ginning to  be  committed  in  the  application  of  the  church-revenues, 
it  was  ordained  by  Pope  Simplicius,  anno  475,  that  they  should  be 
divided  into  four  parts ;  one  to  the  bishop  himself,  one  to  the  in- 
ferior clergy,  one  for  preserving  the  fabric  of  the  several  churches 
within  the  diocese,  and  the  remaining  fourth  to  the  poor,  Cans.  1 2. 
Q.  2.  C.  28. ;  the  proportions  of  each  division  to  be  fixed  by  the 
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bishop,  ibid.  C.  23.  But  the  corruption  of  the  clergy  still  grow- 
ing from  evil  to  worse,  most  of  the  bishops,  sensible  how  necessary 
an  instrument  money  was  to  churclmpreferments,  appropriated  the 
whole  to  themselves ;  and  so  left  the  inferior  clergy  destitute  of  all 
support  or  provision,  but  what  depended  on  the  voluntary  contri- 
butions of  tnose  who  were  under  tneir  charge. 

3.  Great  murmurings  having  been  occasioned  by  this  additional 
burden  on  the  laity,  churchmen  bethought  themselves  seriously  of 
an  expecMent,  which  had  been  formerly  recommended  by  Sf  Aus^ 
tiny  a  father  of  the  fourth  century^  of  laying  in  a  daim  to  the  tenth 
of  the  fniitsf  of  e^ery  real  estate,  after  the  example  of  the  Lfetites 
in  the  Jewish  law.  We  find  accordingly  in  some  of  the  chnrcln 
coiSmcils  held  in  France^  in  the  sixth  century,  the  payment  of  tithes 
pf  eistsed  by  the  warmest  exhortations ;  and  some  donations  of  tithea 
were,  according  to  M^eray,  freely  made  by  persons  of  great 
estates  in  that  century,  and  about  the  beginning  of  the  seventh, 
chiefly  to  monasteries,  and  but  a  few  to  the  secular  clergy^  who,  if 
the  cnurch's  claim  had  be^  well  grounded,  wotdd  have  had  Uie 
most  emiitable  right  to  them.  But  all  this  was  voluntary  :  For  the 
right  al  tithes  is  tiat  once  mentioned  amonff  the  many  constit^* 
tions  enacted  by  Jtistiniann  and  the  Christiaii  Emperors,  has  prede*^ 
e6i9sors>  for  fixing  and  pireserving  the  rights  and  privileges  of  the 
church  i  nor  is  such  right  dedared  by  any  law  of  the  Viagotks^ 
Lothbards,  or  other  nations,  which  emerged  out  of  the  rains  of  the 
Westem  Empire^  till  Ckatl^  the  Great  estdbhsbed  it  in  general 
tatmsy  towards  the  end  of  the  eighth  or  beginning  of  the  ninth  cen-^ 
itivp  Leg.  Lang.  L.  8*  Ti  9*  C.  L  ^  2.  And,  in  fact^  ttthea  were  not 
bewte  that  {ieriod  exacted,  rither  in  Frftice^  Africa^  or  the  Eastern 
Empire ;  ^eePcuir.  Paok/s  treatise  of  Benefices^  and  L' Esprit  d^  Loix^ 
L.  3h  C.  \2.  At  what  time  this  right  was  acknowle^ed  in  Scot- 
lanAi  is  tmcertain  ;  for  the  affirmation  of  Hector  Boetius,  Lt&*  9^ 
that  K  Convallas  enjoilied  their  payment  by  an  act  about  the  year 
^70^  long  before  it  was  I'eceived  by  any  nation  in  Europe,  is  nel* 
thef  ptobable  in  itdelf  lior  supported  by  authority*  David  L  made 
two  gtAnts  of  lands  with  the  tithes  to  particular  dmrches  ^  copies 
of  tvhidi  Are  |>re8erved  in  Anderson^s  Diphm.  SoOub  ;  wad  there 
is  An  eicpress  Btatnte  of  Dafvid  IL  C.  42«  §  3.,  inflicting  the  pains  of 
feleommunioatiott  upon  those  who  should  refuse  to  pay  their  tsthe& 

4i  Thus^  afte^  the  l*ight  of  tithei  came  to  be  universally  allowed 
to  the  diurch  by  Christian  princes^  the  church's  patrimony  ccn^ist^ 
ed  of  twd  branches  {  Jlrrt^  Of  the  property  itself  of  sudi  lands  as 
had  be6ii  gifted  or  devised  to  them  from  tinie  to  time ;  whidi  was 
called  the  temp&taiity  of  benefices  /  but  lands  ffiven  to,  or  acquired 
by  a  bishop  tanqnmn  qmlibet^  are  no  port  of  m^  dlurch's  patrimo^ 
ny  \  for  they  descend  to  the  bishop'i  heirs^  and  not  to  his  success 
sb^  in  officO.  2%^  The  tithes  or  all  lands  {  which  get  the  name 
of  the  ^fitualitff  6f  henefites^  because  they  were  accounted,  in  a 
more  j^roper  behse,  their  patrimony  \  thoogh  it  is  certain  that 
tithed,  in  theit  infancy^  were  given,  not  to  the  dergy  alone,  bat  to 
lay  monks,  who  took  on  themselves  the  name  of  pauperes^  and  to 
other  indigent  persons.  The  word  benefite^  whidi  was  orijginalfy^ 
used  to  signify  a  grant  of  temporal  lands  to  a  Vftssal  for  military 
siBrvice,  was  afterwards  transferred  b^  canonists  iM  church  livings  j 
because  these  were  also  gratuitous  rights  in  favour  of  churt^hmen, 
in  consideration  of  their  spiritual  wwmre* 
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5.  The  several  divisions  of  benefices^  stated  by  writers^  into  se- 
cular and  regular,  cathedral  and  parochial,  &;c.  have  been  suffi- 
ciently explained,  supp.  B.'LT.S.  It  is  common  to  all  benefices, 
that  they  are  not  the  property  of  the  beneficiaries,  whose  right  is 
4mly  temporary,  and  who  ought  therefore  to  use  it  without  destruc- 
tion or  waste,  that  their  livmgs  may  be  preserved  entire  to  their 
successors.  Hence  it  was  by  the  Canon  law  declared  unlawful  for 
bishops  to  do  any  acts  relating  to  their  churches,  without  the  con- 
sent of  the  chapter,  DecretaL  L.  3.  T.  10.  C.  4. ;  or  to  exchange  or 
dispose  of  any  part  of  their  benefices,  even  with  the  concurrence 
of  the  chapter,  unless  the  deed  appeared  evidently  printable  to 
the  church.  Cam.  12.  Q.  2.  C.  5%  Nor  could  the  heads  of  reli-^ 
gious  houses,  as  monasteries  or  priories,  alienate  without  consent 
of  the  conventual  brethren.  As  to  the  law  of  Scotland^  it  appears 
by  the  preamble  of  1606,  C  3*,  that  the  consent  of  the  chapter 
was,  from  the  earliest  times,  required  in  all  alienations  or  leases 
granted  by  the  bishop  of  any  part  of  his  benefice ;  and  that^  on  the 
same  ground  of  law,  the  consent  of  the  bishop,  and  of  the  majority 
of  the  chapter,  was  essential  to  all  deeds  granted  by  the  dean,  or  any 
single  member  of  the  chapter,  as  to  his  particular  benefice,  SpottUw. 
voce  EiRKMEN,  p.  186,  College  of  Abbrdeenj  (Dict.  p.  7948.).  But 
this  incapacitv  did  not  strike  against  their  power  of  receiving  the 
heirs  of  vassals ;  for  though  the  entry  of  heirs  be  a  renovatio^  it  is  not 
an  olienatiofeudu  Craig  acquaints  us,  Lib.  1.  Dieg.  IS.  §  14.,  thtft 
before  the  Reformation,  it  behoved  the  chapter  to  give  their  con- 
sent to  the  bishop's  deed  in  a  meeting  assembled  for  that  very  pur-* 
poae ;  or,  according  to  the  phrase  of  those  times,  in  a  meeting 
chapterly  convened ;  but  by  the  said  act  1606,  the  subscription  <>f 
the  majority,  however  procured,  and  though  adhibited  at  aifFerent 
times,  and  in  different  places,  was  declarea  sufficient  Yet  it  was 
still  necessary  that  the  majority  should  sign  their  consent  during 
the  bishop's  life,  and  while  he  continued  m  that  church,  without 
having  revoked  the  deed ;  for  either  the  death,  translation,  or  re^ 
vocation  of  the  bishop,  was  a  mid  impediment  or  bar  hindering 
the  chapter's  consent  firom  being  connected  with  the  deed  consent- 
ed to.  Hence  a  posterior  deed  granted  by  the  bishop,  to  which 
the  diapter's  consent  was  presently  obtained,  excluded  a  prior^ 
though  the  prior  should  have  got  the  full  number  of  subscriptions 
to  it  after  the  posterior  deed  was  consented  to  by  the  chi^ter,  Cr. 


6.  When  a  vacancy  happened  in  the  episcopal  see,  by  the  death, 
deprivation,  or  translation  of  the  bishop,  the  chapter  supplied  the 
place  of  the  bishop,  or  represented  him,  both  in  spiritual  matters, 
except  in  conferring  benefices,  the  collation  of  which  belonged  to 
the  bishop,  Decretal.  L.  3.  T.  9.  C  2. ;  and  even  in  tempord^,  6to, 
JDeerelcJ^  L.  1.  T.  8.  C  3.  But  Craig's  opinion.  Lib.  1.  Dieg.  ISL 
§  16.  sub  fin. J  is  probable,  and  appears  agreeable  to  our  practice, 
that  this  right  in  die  chapter  extended  not  to  deeds  of  alienation, 
but  was  confined  to  ordinary  acts  of  administration,  as  letting  lea- 
ses lor  a  moderate  endurance,  removing  tenants,  &c.  SpoUiswood^ ' 
voce  KiEKMZN,  p.  187,  Erskine^  (Dict.  p.  7962.). 

7.  By  our  ancient  usage,  parsons,  and  other  of  the  inferior  clergy 
whose;  benefices  did  not  depend  on  the  bishop,  might  feu  out  the 
lands  belonging  to  them,  Cr.  Lib.  1.  Dieg.  13.  §  17. ;  notwithstand- 
ing the  text  in  the  Com.  Feuck  L.I.  T.l.  pr.  But  no  feudal  grant 
of  church-lands,  whether  by  them,  or  by  the  dignitaries  of  the  church, 
was  valid,  either  by  the  Canon  law  or  our  usage ;  unless,  firsts  the 
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condition  of  the  benefice  was  thereby  made  better,  i.  e.  unless  the 
yearly  feu-duty  exceeded  the  rent  of  the  lands  feued,  Cr.  L.  1. 
^Dieg.  13.  §  18. ;  2£%,  unless  the  patron  gave  his  consent,  CauB.  16. 
Q.  7.  C  34. ;  for  every  one  might  reclaim  a  donation  made  by 
himself  or  his  ancestor  to  the  church,  if  the  beneficiary,  whose  right 
was  only  temporary,  should,  by  alienating  it  without  his  concur- 
rence, attempt  to  invert  it  to  a  purpose  different  from  what  the  do- 
nor had  expressed  in  his  grant,  St.  2.  Rob.  1.  C.  1.  ^  4,  5.  And 
hence  the  King's  confirmation  was  necessary  in  the  alienation  of 
church-lands  belonging  to  bishops  or  abbots,  Reg.  Mag.  L.  2.  C.  23. 
§  1 ,  because  the  law  presumed  the  King  to  be  the  donor,  and  of 
course  the  patron  of  those  benefices,  ibid.  §  2.  After  the  Papal 
power  was  grown  to  its  greatest  height,  the  Pope,  in  1468,  wrested 
this  right  from  the  patrons,  whether  the  King  or  subjects,  and  de- 
clared all  alienations  of  church-lands  or  goods  void  which  were 
granted  inconsullo  Romano  pontificej  Exlr.  Com.  L.  3.  T.  4. ;  se^ 
Craig^  Lib.  L  Dieg.  15.  §  29.  When  churchmen,  on  the  first  ap^ 
pearance  of  a  reformation  in  this  kingdom,  began  to  suspect  that 
they  might  soon  be  deprived  of  their  church  revenues,  they  fre- 
quently feued  their  lands  at  a  yearly  duty  considerably  below  their 
true  value,  for  which  they  received  large  sums  from  the  feuars  in 
name  of  fine  or  entry  ;  and  the  Pope,  from  the  same  apprehensions^ 
readily  strengthened  those  grants  by  his  confirmation.  To  remove 
the  hurtful  consequences  of  this  kind  of  dilapidation,  and  prevent  it 
for  the  future,  it  was  enacted  by  1564,  C.  88.  and  1584,  C.  7.,  That 
all  feus  of  church-lands  should  be  confirmed  by  the  Sovereign  ;  and 
that  all  such  feus  already  granted,  which  had  not  been  confirmed 
by  the  King  or  Pope,  or  which  should  not  be  confirmed  by  the 
King  within  a  determinate  day,  should  be  null.  And  thus  the 
Sovereign's  power  In  that  matter,  as  coming  in  place  of  the  Pope, 
was  not  only  revived,  but  enlarged  above  what  it  had  been  formerly ; 
for  by  the  two  last-quoted  acts,  his  right  of  confirming  reached  oveir 
all  church-lands,  whether  he  was  patron  of  the  churches  or  not ; 
whereas  his  original  right  was  confined  to  the  special  lands  of  which 
the  Crown  was  either  the  real  or  the  presumed  patron.  As  several 
feus  had  been  granted  by  bishops  in  the  reign  of^  James  V.,  to  which 
that  King  had  consented  by  his  superscription  and  privy  seal,  but 
which  were  not  formally  confirmed  either  by  the  King  or  Pope,  these 
are  declared  by  1593,  C.  186.  to  have  full  force,  and  to  be  prefer^ 
able  to  posterior  grants  of  the  same  lands  confirmed  by  the  King  in. 
consequence  of  the  act  1584. 

8.  Churchmen  were,  by  acts  passed  early  after  the  reformation, 
restrained,  not  only  from  granting  feus  of  church-lands,  but  from 
charging  them  with  burdens  to  the  prejudice  of  the  benefice.  Thufi^ 
by  1585,  C.  11.,  it  behoved  all  who  were  to  be  provided  to  bishop- 
rics, abbacies,  or  other  benefices  in  the  King's  gifl,  to  give  security 
that  they  sliould  leave  them  in  as  good  condition  as  they  found 
them  at  their  entry  ;  and  all  leases,  pensions,  or  other  deeds  hurt- 
ful to  the  benefices,  were  declared  null.  More  particularly,  bi- 
shops, by  1606,  C.  3.,  were  prohibited  to  grant  pensions  out  of  their 
benefices,  to  endure  longer  than  their  own  right ;  by  1594,  C.  203, 
no  beneficiary  under  a  prelate  was  allowed  to  grant  leases  of  a  long- 
er duration  than  three  years,  without  consent  of  the  patron  ;  and  bj 
1617,  C.  4.,  no  prelate  was  to  let  any  part  of  his  patrimony  for  a 
longer  term  than  nineteen  years,  nor  aqy  churchman,  under  a  prelate, 
for  a  longer  term  than  their  own  lives,  and  five  years  after,  under  the 
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pains  of  deprivation  and  infamy.  As  several  churchmen  under  pre- 
lates took  occasion,  from  this  last  act,  to  grant  leases  for  the  term 
thereby  indulged  to  them,  without  consent  of  the  patron,  it  was  de- 
clared, by  1621,  C  15.,  that  the  act  1617  was  not  intended  to  de* 
rogate  from  the  former  law,  which  required  the  consent  of  the  chap* 
ter  or  patron  to  theieases  of  church-lands^  in  which  they  had  a  legal 
interest,  but  merely  to  restrain  the  unbounded  liberty  that  church- 
men assumed  in  granting  leases  to  last  for  many  lives,  and  many 
nineteen  years  ;  and  that  therefore  all  leases  that  had  been  granted 
by  any  inferior  clergyman,  to  continue  longer  than  three  years, 
ahould  be  void  where  the  patron  had  not  interposed  his  consent. 
Leases  granted  by  churchmen,  though  they  should  have  exceeded 
thB  legal  terms  of  endurance,  were  sustained  for  the  term  allowed 
by  law,  and  set  aside  as  to  the  remainder,  Stair j  July  18.  1668,  John^ 
slon^  (DicT.  p.  6848.).  How  churchmen  might  acquire  a  right  to 
church-lands  by  possession,  see  injr.  B.  3.  T.  7.  §  33,  34. 

9.  The  teind,  or  tithe,  which  is  called  the  spirUualUy  of  benefices^ 
tnay  be  defined,  that  proportion  of  our  rents  or  goods  which  is  due 
to  the  Christian  clergy,  for  performing  divine  service,  or  exercising 
the  other  functions  proper  to  their  several  offices.     We  are  taught 
hy  natural  as  well  as  revealed  religion,  that  a  part  of  our  substance 
is  due  for  the  support  and  maintenance  of  the  worship  of  God, 
and  that  those  who  serve  at  the  altar  ought  to  live  by  the  altar. 
But  whether  the  special  proportion  of  a  tenth  of  our  yearly  re- 
venues is  due  to  the  Christian  clergy  by  a  divine  and  unalterable 
right,  is  a  point  which  has  been  agitated  with  great  heat     It  is  af- 
firmed by  all  the  canonists,  by  most  of  the  Popish  clergy,  and  by 
no  inconsiderable  number  of  Uie  Protestant,  among  whom  our  first 
reformers  from  Popery  may  be  reckoned  ;  and  it  is  denied  by  most 
of  the  Protestant  princes  and  states  of  Europe.     The  topics  urged 
in  proof  of  the  affirmative  are  chiefly  drawn  from  that  article  of  the 
law  of  Moses,  by  which  God  himself  ordained  the  tenth  of  the  fruits 
of  the  ground  to  be  given  to  the  Priests  and  Levites,  Numb*  xviii.  2U 
et  segq.     But,jf?r«/,  This  argument  is  improper  in  a  question.  What 
the  divine  law  is  in  the  Christian  churcn  ?  for  the  Mosaical  law,  in 
so  far  as  related  to  the  policy  of  the  Jewish  church,  was  not  given 
forth  as  a  rule  to  other  nations  ;  and,  being  but  temporary  in  re^ 
spect  even  of  the  Jews,  lost  its  force  at  the  coming  of  our  Saviour, 
when  the  order  itself  of  the  Priests  and  Levites  was  abolished.     2c%, 
The  Popish  clergy,  who  ofier  this  plea,  do  themselves  disclaim  the 
obligatory  force  of  the  Jewish  law,  where  it  interferes  with  their 
views  of  power  or  interest ;  for  they  have,  in  spite  of  an  ordinance 
o£  Moses,  which  prohibits  the  Levites  to  possess  lands  in  their  own 
right.  Numb,  xviii.  23,  24.,  drawn  to  the  church,  besides  the  tithes, 
a  considerable  property  in  land,  in  all  the  countries  that  acknow- 
ledge the  see  of  Rome.     There  can  be  no  doubt  of  the  sentiments 
of  the  Scottish  legislature  on  this  point  since  the  Reformation  ;  for 
our  Sovereigns,  in  place  of  transferring  the  tithes  from  the  Popish 
to  the  Protestant  clergy,  have  assumed  the  power  of  bestowing 
grants  of  the  greatest  part  of  them  to  laymen,  with  the  burden  of 
reasonable  stipends  to  the  clergy  ;  which  grants  have  been,  either 
expressly,  or  by  consequence,  ratified  in  parliament 

^  lO.  The  canon  law  divides  tithes  into  predial  and  personal,  De^ 
cretaL  L.  3.  T.  30.  C.  20.  Predial  tithes  arise  from  the  product  of 
lands,  whether  merely  natural,  or  in  part  industrial ;  the  whole  of 
lyhich  is  tithable,  without  any  deduction  or  abatement  given  to  the 
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possessor*  propter  adbiram  et  cutam.  That  law  does  not  state  mix* 
ed  tithes  as  a  branch  of  this  division  as  Stair  has  done*  A  2»  T.  8. 
§  5,  6L,  and  JMLackenzie^  \  4»  h.  t;  for  the  tithe  of  animals,  miiich 
answers  to  the  description  of  mixed  tithes  gi^en  by  these  authors^ 
is  truly  predial,  as  it  is  payable  without  the  deduction  of  nny  char- 
ges laid  out  in  rearing  it ;  and  as  it  belongs  to  the  church  of  the 
parish  where  the  pasture  lands  lie,  and  not  of  diat  in  which  die 
proprietor  resides,  which  is  the  distinguishing  character  of  predial 
tithes  ;  Crlou.  in  Lancel.  Inst.  Jur.  Can.  L.  2.  C.  26.  $  Dedmarum. 
Personal  tithes  include  all  profits  which  arise  not  from  lands,  but 
are  made  by  industry  alone,  whether  by  handicraft;  trades,  com- 
merce, huntmg,  war,  &c. ;  but  they  have  never  been  acknowledged 
in  Scotland  A  decision  observed  by  Stair,  Noo.  29.  1678,  Birriicj 
(DicT.  p.  2489«),  by  which  certain  personal  tithes  were  adjudged  to 
be  part  of  a  benefice,  when  supported  by  immemorial  possession,  is 
no  evidence  of  the  right  of  our  clergy  to  personal  tithes ;  and  is 
founded  merely  upon  a  presumption,  that  no  man  would  subject 
himself  to  any  servitude  or  payment,  for  time  past  memory,  had 
Jbe  not  been  obliged  to  it  by  an  anterior  positive  constitution. 

11.  That  proportion  of  the  fruits  of  the  ground  which  is  due  for 
the  service  of  God,  ought  naturally  to  belong  to  him  who  dis* 
charges  the  office  of  pastor  in  the  parish  where  the  lands  lia 
Hence  a  rule  is  laid  down.  Decretal.  L.  3.  T.  30.  C.  29.,  that  titbea 
are  due  to  parochial  churches  de  jure  commum;  and  the  equity'  of 
this  rule  seems  to  be  acknowledged  by  our  statute-law,  both  id  the 
times  of  Popery,  by  1489,  C.  7.,  which  makes  the  receiving  of 
tithes,  without  a  lease  from  the  parson  or  vicar,  criminal ;  and  afler 
the  Reformation  by  repeated  acts,  159S,  C.  167.  ^  169.,  by  wbich^ 
ministers  who  were  lawfully  provided  to  benefices,  are  secured  in 
the  enjoyment  of  the  tithes  belonging  to  them^  against  all  grants, 
made,  or  to  be  made,  to  their  prejudice,  even  in  parliament,  parte 
inaudita;  see  June  27. 1665,  FergMon^  (Dict.  p.  7949.) ;  Stair ^  Jan. 
14.  1674,  JcAnston^  (Dict.  p.  15639.).  Yet  it  must  be  admitted, 
that  this  rule,  Decima  debentur  parochOf  never  obtained  universally 
at  any  period  of  time.  At  first,  the  payment  of  tithes  was  volun* 
tary  ;  and  those  that  were  willing  gave  mem,  not  always  to  the  in- 
<nimbent  of  the  parish  where  the  tithe  was  drawn ;  but  perhaps  to 
some  church  at  a  considerable  distance  from  it ;  sometimes  to  poor 
laymen ;  and  most  frequently  to  monks,  to  whom  devout  Cnris* 
tians  were  for  many  ages  more  liberal  in  their  donations  than  to 
the  secular  clergy^  on  account  of  the  high  opinion  conceived  of 
their  sanctity^  ttom  their  profession  of  poverty,  and  austere^ 
rules  of  penance.  And  even  afler  the  right  of  tithes  was  fully 
established  in  the  church,  that  right  was  most  unjustly  wrest- 
ed Jfrom  the  parochial  clergy,  Jrtt^  by  the  consecration  or 
appropriation  of  the  tithes  to  other  churches  or  churchmen  ; 
^^»  hy  Papal  exemptions ;  and  3dly^  by  the  infeudation  of  tithes 
to  laymen.-*— As  to  the^^f,  Patrons,  who  considered  themselves, 
upon  the  emerging  of  every  vacancy,  as  the  absolute  proprietors  of 
the  benefice,  supr.  B.  h  71  5.  §  10.,  assumed  frequently  a  power  of 
iq!)propriating  or  annexing  the  whole  endowments  of  it  to  a  cathe- 
dral church  or  monastery,  both  that  part  whidi  was  given  hj  then-' 
selves,  and  even  the  tithes.  By  this  annexation,  the  patron  con- 
veyed from  himself  to  the  donees,  not  only  the  right  of  presenting 
an  incumbent,  but  all  the  fruits  of  the  benefice;  so  that  the  donees 
became  in  efiect  the  perpetual  beneficiaries  of  the  churdi  annexed, 
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and  of  consequence  the  titulars  of  all  the  tithes  belonging  to  it  In 
appropriations  to  a  cathedral  church,  the  patron  made  the  grant 
sometimes  to  the  bishop  himself;  and  when  that  happened,  the 
church  annexed  became  part  of  the  bishop's  own  benefice,  and  was 
called  menscU ;  either  from  mensa^  which  in  the  middle  ages  signified 
whatever  was  in  one's  patrimony  or  property,  Du  CangCj  voce 
Mensa,  or  because  it  enabled  the  bishop  to  support  his  table  with 
hospitality.  Sometimes  the  church  was  given  not  to  the  bishop, 
but  to  the  chapter  ;  and  then  it  was  called  common^  because  all  the 
members  of  the  chapter  had  a  common  interest  in  it.  See  how- 
ever a  different  account  of  the  origin  of  mensal  churches,  Cr.  Lib.  1. 
Dieg.  15.  §  7. ;  Forbes  on  Tithes^  p.  35.  Many  instances  of  such  an- 
nexations, by  which  the  parochial  ministers  were  in  effect  robbed  of 
their  livings,  occur  with  us  as  early  as  our  most  ancient  records  or 
chartularies  carry  us  ;  and  the  abuse  became  at  last,  by  its  fre- 
quency, so  flagrant  over  all  Christendom,  that  it  was  prohibited  in 
the  ninth  century,  not  only  by  church  councils.  Cans.  16.  Q.  1. 
C.  56.,  but  by  an  ordinance  of  Louis  le  Debonnaire,  Cap.  Lud.  Addit 
Stia^  C.  72.  ;  and  in  the  fifteenth  century,  by  a  Scottish  statute, 
1471,  C.  43.;  by  which  all  such  appropriations  were  forbidden  un- 
der the  severe  pains  of  treason.  Nevertheless  the  practice  still 
prevailed^  till  the  Reformation  from  Popery  put  an  effectual  stop 
to  it,  in  all  the  states  which  in  the  sixteenth  century  shook  off  the 
Papal  authority. 

12.  As  the  prelate,  or  monastery,  to  whom  a  parochial  church 
was  thus  made  over  by  .annexation,  could  not  by  themselves  serve 
the  cure  in  the  annexed  church,  they  did  it  by  a  deputy,  who  got 
the  name  of  a  vicar,  because  he  held  the  benefice,  not  in  his  own 
right,  but  in  the  vice  and  place  of  the  prelate  or  monastery ;  for 
such  vicar  had  no  right  to  the  tithes,  or  to  any  settled  maintenance 
out  of  the  benefice ;  he  depended  wholly  on  his  employers  ;  who 
gave  him  such  share  of  the  tithes  as  they  thought  fit  to  assign  to 
him  for  his  living,  and  who  could  remove  him  at  pleasure.  Some- 
times the  patron  in  his  grant  annexed  only  the  greater  tithes, 
of  corn,  to  the  cathedral  church,  and  reserved  the  lesser  for  a  vicar 
who  should  be  presented  by  himself  to  serve  the  cure  in  the  pa- 
rochial church.  Sometimes  he  reserved  for  that  purpose,  not  the 
lesser  tithes  only,  but  certain  lands  belonging  to  the  benefice,  call- 
ed for  that  reason  vicar  $  lands^  of  which  mention  is  made,  1593, 
C.  165. ;  and  sometimes  he  retained,  for  the  vicar's  behoof,  part 
even  of  the  greater  tithes,  under  the  name  of  the  vicar^s  pension. 
These  last  vicars,  who  were  named  to  the  parish  church  by  the  pa- 
tron in  virtue  of  his  reservation,  held  the  benefice  during  life ;  and 
as  they  bad  a  right  to  the  lesser  tithes,  or  to  the  vicar's  lands,  or 
to  some  other  stated  share  of  the  benefice,  Jure  propriop  they  were 
proper  beneficiaries.  Hence  arose  the  division  of  benefices  into 
parsonages  and  vicarages ;  and  the  division  of  tithes  into  parson- 
age and  vicarage  tithes.  And  hence  it  may  be  perceived,  that  the 
same  .church  might  have  been  both  a  parsonage  and  a  vicarage;  a 
parsonage,  in  regard  of  the  cathedral  or  monastery,  which  had  got  a 
right  by.  the  annexation  to  the  parsonage  tithes ;  and  a  vicarage,  in 
respect  of  the  vicar  who  served  the  cure,  and  was  entitled  either 
to  the  vicarage  tithes,  or  to  that  part  of  the  benefice  which  the  pa- 
tron had  in  his  grant  expressly  reserved  for  the  vicar's  subsistence. 

13.  Parsonage  tithes,  which  belong  to  the  parson,  comprehend 
by  the  usage  of  Scotland  only  the  tithe  of  corns,  as  of  wheats  bar- 
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ley,  oats,  Jrease,  &?c.  Tliey  are  culled  in  our  Latin  charters,  deeimtt 
redotifBy  from  reciot^  a  parson ;  and  sometimes  dednue  garhtdet, 
(though  Graig  gives  another  meaning  to  that  epithet.  Lab.  I.  IHeg. 
15.  §  10.),  from  gdrba,  or  gerbot  a  vocable  of  the  middle  age,  «gni- 
fjing  a  sneaf  or  handful  of  com,  Du  Cange,  ©*  Oabsa;  and  hence 
the  Fr&heih  to  this  day  exptesS  the  drawing  of  the  tithe,  or  the  car- 
ryin^  it  off  from  the  field,  by  enlevement  du  gerbe.  Diet,  de  PAcade- 
tAie  Ftakc.  The  lesser  tithes,  vrhich  |et  the  name  of  vicarage,  are 
appt-ojiriated  tb  the  fi6kt,  and  comprise  all  the  predial  tithes,  ex- 
cept the  dedtiuB  gdrbdleSy  Whether  they  be  the  immediate  fruits  or 
product  bf  the  gtound,  as  gfMs,  flax,  hemp,  or  whether  they  be 
othet  prbfits,  which  the  land  brings  lip  by  the  possessor's  industry, 
as  calves,  fish,  eggs,  niilk,  &fc.  Tiie  chief  difierence  between  par- 
sonage atid  vicdi'age  tithes,  in  thdit  effects,  is,  that  parsonase  tithes 
are  ev^ty  Where  the  same,  thfe  law  having  made  them,  in  the  gene- 
ral case,  a  bui»den  upoti  hW  lands  ;  whereas  the  payment  of  vicar^ 
tithes  is  governed  by  cu«t6m,  atid  cannot  be  exacted  where  there  h«s 
been  rid  use  of  payment.  Thus  the  tithe  of  eggs,  if  it  has  been  accas- 
tomed  to  be  paid  to  the  vicar  of  one  parish,  is  due  to  him ;  bat  the 
vicar  of  diiotner  ^a^isbj  if  he  ha4  Mot  had  that  use  cann<yt  demand 
it.  I^ay,  in  the  same  parish,  one  kmdholder  may  be  liable  in  a 
certain  kind  of  vicarage  tithej  if  he  hte  been  wont  to  pay  it,  and 
another  Who  never  fmid  it  will  be  ftee.  Stair,  July  %  1677,  Pan.  of 
Frestmhall,  (Dict.  p.  10761.).  By  our  older  practice,  the  right 
of  all  ^ifcaWge^tithes  iftdiScrimittately  w*b  local,  «nd  depeaded  up- 
on custom,  SifwV,  J^.  11. 1668,  Se^,  (Dicr.  o.  15722.).  fiot  some 
later  de^isiolid  i^eetn  tO  ttifake  A  dhtitKCtMH.  The  titbe  of  animals, 
and  of  thiiigs  |)mduc!^  ftdtA  att$mals,  «s  IftMbs,  wool,  miik,  cheese, 
&C.  ha^  beefi  adjudged  V6 be  due,  tfecfid^  not  aomsftomed  to  be  paid, 
Fdiiiit.  Mp  24. 167S.  I/.  Grmt^  fllteT.  p.  lOWS.),  stated  ia  (Fdio) 
met.  ti.  p.  438. ;  St.  B.  S.  3^  8.  §  6.  fiat  £ax,  plants,  ngets,  mSx  tfae 
other  f)t-dduct  t)f  gki^hs,  life  li0t  iMibj«ct  to  tithe,  uidesB  aae  of 
payment  be  ptoved,  5<«^,  JnHk  9.  1"676,  Bitm^t^  r(Dicr.  p.  1S6ID.)* 
For  the  |)resdi4ption  of  l^he«,  see  infr.  B.  &  21  7.  ^  J8.  &  .14. 
-  -  '*^      •  '*it  oftitheS  ^te  itivfepted  Jffomiihe  ftarodkiftl  decgy; 

ix'enfpjeibyis.  (Bi^iop&bHdneiignftfsboiuefijitovfaom 
^onatiohs  of  Idhd  had  been'^^ttde,  were'criglmdly  subjected  ito  tfae 
payment  of  tlie  tiihe  of  those  Itindb  tol^act  ohtt»ch  -where  they  %, 
in  the  saitte  mannet  fliat  the  ^dottor  himself  iwas  pnesriaadj  tottke 
donation.  1*0  get  free  frdtn  this  binrd^,  t^plicaticm  was  freqnent- 
Ty  made  to  the  FOpe ;  wlio,  fttyta.  the  (plenitade'of  \m  pcywer,  took 
upon hinti'to  gtlant  exemption ^oton«he^^efit of  titfae^.hi.favrar 
df  any/cburdhtn^n  Or  rehgtOi^'sbdieCy.  This  he  idid^th  so  ISaeali 
a  hanll,  that  iftiete  "Was  ^hardly  a  religknis  <0rder  iin  the  ebiiTah 
which  w^s  not,  labbut  '■  the  begltmitfg  of  <the  l^h  xsdtury,  «3cempted 
from  the  payment  of  tbe  tithe  of  diftir  'mrn  pnypertty^lnds.  To 
relieve 'in  sotne  meastire  the't>afo<>hiaI  elergy  from/sada  eppnessLve 
acts  "Of  bO Wet,  flfst.  Pope  Adtiah  IV.tt»*io  1156,  and,  4ifter  Itis  ex- 
airfple,  Al^xlander  HL  ^no  11'70,  donflned  those  rexcmptioiB  to 

Ac 

•  Custom  was  foiiiid  Ho  regulate  payment  of  tithe  «n  €ax ;  Vac.  'Coll.  Kov.  15. 
1787,  imiamiont'Dict.  p.^lS^9^ ',  tttid  6n  bay  i  Ibid.  Jime:lS.  119$, , Broom, 'Jkor. 
p.  157SO  **^  Indeed,  it  seems  rioir  to  be  faeld,  that  custom -is  equally,  the  rale  of 
iodipBg  in  all  cas^  of  vicarag^titbes,  and  that  the  distinction  stated  in  the  text  is  not 
well  founded;  Jbid.  March  9. 1796,  Hwair,'DUir.  p.  16798. 


•*i^JbAmt,*. 
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^^7  And  on  fishings,  Fac.  -Cdl.  Mitckillj  28ik  June  1799, 'Dm.  7.  15706.     See 
2.  Connell,  Tithes,  484. 
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the  lands  in  the  luitura)  posse&sion  of  the  three  orders  of  Cistertians, 
Templarsy  and  Hospitallers :  Aqd  depreed  t;h^t  all  other  religious 
houses  ^ould  pay  the  tith?^  of  their  own  pxpperty,  except  of  the 
Tumdia;  that  is,  laods  that  were  newly  bfopght  under  till^^ge  at 
their  own  expence,  Decretal.  L,  3.  T.  30.  C  10.  This  privilege 
of  exemptioQ  indulged  to  the  Cistertian$  wa$^  by  our  Suprerpe 
Court,  communicated  to  the  Lords  of  Erection,  who  succeeded  \ia 
their  place,  GUm.  110.,  July  1.  and  Stair ^  July  15.  1^4,  Crawfurd^ 
(DicT.  p.  15*716  &  p*  15633*)*  But,  ji?fsif,  that  exemption  was  a 
personal  privilege,  granted  tp  the  monks,  as  pauperes^  which  ought 
not  to  have  descended  tpf  their  successor?.  Mack.  Ob$.  on  1587, 
C  29»  2dl^9  The  ^3(emption  granted  by  that  canon  to  the  Cister-* 
tians,  was  lipaited  to  such  of  their  lands  as  they  had  acquired  be- 
fore the  date  of  the  canpq,  withput  any  privilege  as  to  adq^irenda^ 
Decretal.  L.  3.  T^  30.  C.  34. ;  and  it  does  not  appear  that  the  Cis- 
tertian  order  had  any  prop^fty  iu  Scotland  so  early  as  th^  pontifi- 
cate of  Adrian  IV.  $^o  lands,  tbereforci  whicli  forrpprly  JDelonged 
to  any  of  thejie  privilpged  orders,  are  now  exempted  ffom  the  pay- 
ment of  tithps,  June  15. }  737,  Minuter  ofJSflrrtff  (Djct.  p.  15721)  *^^ 
15.  LMtly,  The  clprgy  ]b§t  iflany  tiuies  by  theip  in^^adaf^ion,  or 
grants  of  them  ma4e  V>  l^J^^P;  by  which  tl^ey  were  secularis^4, 
and  became  in  a  prpp^r  s^^^e  temporal  rights.  Lay  patronsj  not 
contented  m\^  disposiqg  of  the  revenues  of  the  parochial  churches 
which  they  fa^d  founded,  in  favour  of  pathedr^ls  pi  monasteries, 
sometimes  wa^^  graojtf  of  the  t^ijl;ies  tp  a  poor  lay  frjend ;  which 
granta  w«re  frp^epl;  in  tfee  eleventh  century.  Churchmen  top, 
when  the  persops  l^b^  in  tith^es  were  backward  in  t^eir  payments, 
or  hfurd  to  ibe  cp^ae  .^t,  chose  rather  to  feu  them  out  to  the  owner 
of  tW  land  at  ^  ^i^fwt  yeaf Jy  id^ty,  thi^n  updergp  iH^e  troubj^e  of  col- 
lec^t;!^  tji^e9if  Qf  ^U9  the  iba^firid  of  not  ffii^ing  them  effectual ;  and 
3Qir>etu»Q9  irti»y  ifta4e  4n  .a|bspl^i,ke  gr^  of  part  of  them  to  their 
pr#nQ9  tor  ispnereiigp,  jt^e  nfip];^  xeadily  ito  engage  his  interest  or  as- 
sistance fpf  ^ppoyj^ri^g  ^  jifisif  As  jthe  church  felt  its  poiyer  and 
interest  PWfiidwfll^ly  Ji^s^pped  ,b^  t;hese  aq^  such  other  injfeudations 
tp  Iftipa,  t^4i^»iigpf  titbes  |iO  Ipymep,  unci^  Whatever ,pj)etenqe, 
WAS  rprphiby*4  !by  several  L^eran  cpuncils^  .^d  p^ifticvilarly  Ipne 
bi$W  by  Atesander  )HI,  -in  jl  IjSp,  ^v^  ^^S^T  by  Ipnoqent  UX.  in 
l$a5^  under  ilbecb§avy  peaajty  ,of  i^h^e  want  of  C;hi;istian  bi^ri^,  and 
the  yet  bftftvi^r  pop.pf  ,etOTi%§iJijl^l?u?iatipn  ;  and  Jjayra^n  were  even 
fprbidden  tp  bftW  ^ithes^  witjiput  ,disiingui?ihipg  »j|»pther  they 
Q^noAd  tJ»em)imder^.grftfl};|MfiQr  or  pps^ejfjor  ^o  the  ^ate  of  tbepe 
cQHDciis.  JBecftuse  it  flpp^^rp^  ipccMiJsi^tent  wit;h  Qguity, j^b^t  pr^or 
rights  should  be  cut  off  by  any  subsequent  church-canon,  several 
JPo(p»9b^Jat^>ftnd:partiicBlarJy  fr^nc^,  hayespqured  the  ppssessprs 

of  dthes  idbacfa  .hadibeen  feued  by^cliufdtiin^!^  Ih^  p^ore  the 
'Lateran  ca^ntiils,  'IfAeosUiin  Deeretql.  L.  d.  T.  86.  i  ult. 

IjS.  MahyJapds  in  ; Scotland  are  enjoyed  cnm  (Jecipus  inclum  et 
nunqtiam  antea  separatis.  All  our  writers  agree  jtjt^at  suqh  lan^s 
are  free  from  the  payment  of  tithes  ;  but  they  differ  about  the  true 
meaning  *  of  >tfao3e  iwords.    'Lord  Stair,  B.  2.  JT.  j8.  §  10.,  and  Sir 
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George  Mackenzie,  §  6.  h.  /.,  are  of  opinion,  that  the  decinuB  in-- 
clus(B  are  those  which  were  never  known  to  have  been  separated 
from  the  stock,  and  which  therefore  were  presumed  to  have  been 
feued  out  along  with  the  lands  before  the  Lateran  councils  above 
mentioned,  when  as  yet  there  was  no  church-canon  prohibiting 
their  infeudation.  Craig,  on  the  other  hand,  who  holds  it  for  cer- 
tain, Lib.  1.  Dieg.  15.  §  9.,  that  no  tithes  were  feued  in  Scotland 
so  early,  understands  by  decimis  indum^  those  which  at  any  period^ 
even  after  those  councils,  were  feued  by  churchmen  who  had  right 
both  to  stock  and  tithe ;  and  who,  as  they  gathered  the  whol6  fruits 
indiscriminately,  tithe  as  well  as  stock,  when  the  lands  were  in  their 
own  possession ;  so  when  they  came  to  make  over  the  property  to 
others,  they  included  the  stock  and  tithe  in  one  charter.  And  in* 
deed  a  feu  of  that  sort  is  not  properly  a  feu  of  tithes,  but  a  feu  of 
lands  which  had  never  been  subject  to  tithes  ;  so  that  though  the 
Lateran  councils  had  been  obligatory  in  Scotland,  such  feu  fell  not 
under  the  prohibition.  This  opinion  seems  not  only  agreeable  to 
the  general  plan  of  our  law,  by  whicl}  prelates  and  other  church- 
men were,  as  early  as  the  year  1457,  allowed  to  feu  their  lands  by 
the  71st  act  of  that  year;  but  is  also  favoured  by  the  act  of  mmexa- 
tion,  1587,  C.  29.,  which  supposes  that  feus  of  lands  ctim  t^edmj^ 
inclusis  are  valid,  without  distinguishing  the  period  in  which  they 
might  have  been  granted.  Lands,  therefore,  feued  cum  decimis  in- 
clusis  '^%  are  exempted  from  the  payment  of  tithe,  though  the  grant 
had  been  posterior  to  the  Lateran  councils,  if  it  was  prior  to 
the  act  of  annexation  ^,  Dirl.  229,  (Jan.  28.  1675,  TuUiaUan^ 
DicT.  p.  15717);  Dec.  7.  1737,  Jrrot  *^^  A  case  may  be  figured, 
where  the  right  of  lands  cum  decimis  inclusis^  carries  no  privil^e  as 
to  the  vicarage-tithes;  for  where  the  cure  happened  to  be  served 
by  a  vicar,  the  parson,  though  he  might  feu  the  lands  cum  decimis 
inchisisj  in  so  far  as  concerned  the  tithes  of  corn,  which  were  bis 
own,  and  which  he  had  never  separated  from  the  stock,  had  no 
power  over  the  lesser  tithes,  which  belonged  to  the  vicar. 

17.  From  the  above  history,  it  appears,  that  though  the  Popi^ 
clergy  had,  by  various  devices,. engrossed  to  themselves  a  consider- 
able part  of  the  property  of  Christendom,  their  riches  were  most 
unequally  divided.  While  the  dignitaries  of  the  church,  and  the 
regular  clergy  lived  in  the  greatest  affluence,  the  scanty  pittance 
which  remained  for  the  inferior  secular  clergy  hardly  afiforded  them 
bread.  Upon  the  suppression  of  Popery,  the  reformed  clergy,  who 
were  entirely  made  up  of  parochial  ministers,  and  a  few  superint^i- 
dants,  flattered  themselves,  that  the  nobility  and  gentry,  who  appear- 
ed 

*  Bat  in  every  case,  it  must  appear  from  the  title-deeds,  that  the  lands  and  Cdnds 
"have  not  at  any  time  been  held  as  separate  and  distinct  subjects ;  Fount.  July  12.  2678^ 
Forbes^  Diet.  p.  1 57  J  8  ;  Fac.  Coll  July  17. 1782,  Heritors  qfCoUessie^  Diet.  p.  15694 ; 
Ibid.  Nov^  21. 1708,  ColvilUy  Sfc,  Dict.  p.  15707.  See  the  canona  of  the  provincial 
councils  held  at  Perth  in  1242  and  1269,  published  by  Lord  Holies.  These  canons 
were  understood  to  be  obligatory. 


'*^ 


^^^  It  is  now  settled  law,  that  the  words  cum  decimis  inclusis  merely,  are  not  soflB- 
cient  to  support  the  exemption,  unless  followed  by  the  expression,  et  nunquam  antea 
separatist  or  some  other  of  similar  import ;  Fac,  ColL  Colville,  21st  Nod.  1798,  Dict. 
p.  15707 ;  Ibidj  Badenoch^  (with  the  two  other  cases  of  Wemyss  and  Melville^  noticed 
In  the  same  report)  15M  Jan.  1800,  Dict.  v.  Teinds,  App.  No.  7. ;  Fac.  Coll.  Hay,  1th 
Feb.  1810 ;  Ibid.  Auchterlony^  ^IdMaylSlOi  Ibid.  College  of  Glasgow,  IStAJune  ISIS; 
2.  Connellf  Tithes^  890^  In  Fac.  ColL  Beatson,  6th  Feb.  18  J  2,  a  clause,  *<  ^iaquidem 
<<  terrce,  cum  decimis garbalibus  earund.  industSy  omnibus  temporibusretrodctis  ultra  hom^ 
<*  nam  memoriam^  absque  divisione  semper  simul  assedebantur,^  was  found  <^  eqniva- 
<<  lent  to  a  right  of  teinds  nunquam  antea  separata:** 

^^^  Reported  by  Elchies^  v.  Tsinds,  No.  8. 
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ed  so  zealous  for  the  Reformation,  would  have  been  also  forward  to 
redress  the  grievances  of  the  clergy,  by  restoring  the  appropriated 
tithes  and  benefices  to  the  parish-churches  ;  but  that  method  of  pro^ 
vision  suited  not  with  the  views  of  such  of  our  men  of  interest  as  want- 
ed to  share  in  the  spoils  of  the  Popish  church.  The  first  step  taken 
towards  establishing  a  legal  maintenance  for  them,  was  an  act  of 
privy  council,  dated  Feb.  15.  1562,  declaring,  that  the  third  of  all 
the  ropish  benefices  should  be  set  apart  for  the  service  of  the  go* 
vernment,  and  the  support  of  preachers  and  readers  ;  and  that  the 
old  beneficiaries  who  had  exhibited  rent-rolls  of  their  benefices  in 
compliance  with  a  former  act  of  council,  should  enjoy  the  remain- 
ing two-thirds  during  their  lives,  Keiih^  Hist.  App.  p.  17&     But 
this  ordinance  contributed  little  to  the  benefit  oi*  the  clergy,  both 
because  most  of  the  Popish  churchmep  had  given  up  their  rent- 
rolls  far  below  their  true  values,  and  because  Q.  Mary,  soon  after 
her  return  from  France  on  the  death  of  her  husband  Francis  II., 
had  granted  to  many  of  them  a  release  of  their  thirds,  or  given 
leases  of  them  to  others  ;  for  irhich  see  1592,  C  123.     This  gave 
rise  to  an  act^  1567,  C  10.,  directing  the  whole  thirds,  without  ex- 
ception, to  be  paid  to  the  collectors  of  the  ministers'  stipends  ;  and 
for  the  more  sure  payment  of  them,  particular  localities  were  assign- 
ed in  every  benefice  to  the  extent  of  a  third,  which  were  called  the 
assumption  of  thirds;  but  no  third  was  to  be  assigned  out  of  any  be- 
nefice or  cure,  which  had  never  been  appropriated  to  other  uses, 
and  had  been  provided  to  the  ministers  serving  the  cure  at  the 
churches  to  which  these  benefices  belonged,  1592,  C  161.     That 
the  above  fundi  mi^it  be  more  justly  distributed  among  the  clergy, 
a  commission  passed  the  great  seal,  styled  the  commission  of  plat^ 
authorising  commissioners  to  modify  stipends  out  of  it.     But  this 
fund  proved  as  inefiectual  as  the  former,  having  been  rendered 
quite  precarious  by  1606,  C  2.,  restoring  bishops  to  the  whole  of 
their  benefices ;   and  though  the  bishops  were,  by  that  act,  laid 
under  an  obligation  to  maintain  the  ministers  within  their  several 
dioG^es  out  oi  the  thirds,  they  made  shift  to  elude  that  obligation. 
18.  As  for  the  benefices^  of  abbacies,  priories,  ^c.  proper  to  the 
regular  clergy,  James  VI.  accounted  himself  in  a  particular  manner 
absolute  proprietor  of  them,  not  only  in  consequence  of  the  resign 
nations  which  he  had  obtained  from  the  greatest  part  of  the  bene* 
ficiaries,  but  because  the  purpose  for  which  they  had  been  granted, 
x;iz.  the  maintenance  of  the  regular  clergy,  having  been,  upon  the 
Reformation,  declared  superstitious,  the  benefices  themselves  fell,  as 
bona  vacantia^  to  the  crown.     The  Reformed  clergy  had  indeed 
put  in  a  claim  to  the  whole  of  the  benefices  of  the  ropish  church, 
not  only  to  the  tithes,  but  to  the  church  lands,  either  as  their  pro* 
per  patrimony,  or  as  subject  to  their  sole  administration,  for  the 
support  of  the  poor,  and  for  other  pious  uses,  First  Book  of  Dis^ 
cipline^  Head  6.     But  his  Majesty,  unwilling  to  part  with  so  valu- 
able an  acquintion,  first  exerciised  a  power,  upon  the  resignation  or 
death  of  any  abbot  or  prior,  to  appoint  a  lay  commendator  for  life  to 
the  vacant  benefice,  who  was  as  little  liable  to  account  for  the  fruits 
as  those  whom  the  Pope  frequently  named  before  the  Reformation5 
supr.  J3«  1.  71  5.  §  4.     And  most  of  these  commendators,  not  satis- 
fied with  a  grant  which  died  with  themselves,  prevailed  at  last  with 
his  Majesty  to  change  their  liferent  into  a  perpetual  or  heritable 
right ;  which  he  did,  by  secularising,  or,  in  our  law-style,  erecting 
most  of  the  monasteries  and  priories  into  temporal  lordships  ;  the 
grantees  of  which  were  sometimes  called  lords  of  erection^  ana  some- 
voi..  I.  6  p  times 
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times  titulars  of  ike  tithes;  because  they  had,  by  their  grants,  the 
same  title  to  the  erected  benefices,  both  lands  and  tithes,  that  the 
monasteries  had  formerly.  As  the  abbots  and  priors  had  before 
been  wont  to  name  their  vicars  to  serve  the  cure  in  those  annexed 
churches,  the  lords  of  erection,  as  coming  in  their  place,  assumed 
the  right  of  presenting  ministers  to  them,  upon  the  emerging  of  a 
vacancy,  even  where  their  charters  did  not  expressly  bear  the  right 
of  patronage.  A  few  of  those  grants  of  erection  were  charged  with 
precise  stipends,  particularly  specified,  to  be  paid  to  the  churches 
that  stood  within  the  grantee's  erection  ;  but  commonly  the  obli- 
gation to  pay  the  thirds  was  discharged  in  favour  of  the  grantees, 
and  only  a  general  clause  inserted,  burdening  them  with  the  provi- 
sion of  those  churches  in  competent  stipends ;  which,  in  many 
cases,  was  shamefully  disregarded  by  the  grantees.  A  small  relief 
was  given  to  the  reformed  ministers  soon  after  the  Reformation,  bj 
a  grant  of  Q.  Mary  in  their  &vour,  to  take  place  on  the  death  or 
resignation  of  the  Popish  incumbents,  of  all  the  benefices  below 
300  merks  Scots,  which  was  confirmed  by  parliament  1572,  C.  52. ; 
but  that  could  go  but  a  short  way  towards  the  maintenance  of  the 
clergy  of  a  whole  nation. 

19.  To  put  a  stop  to  the  erections  above  mentioned,  by  which 
both  the  revenue  and  the  dignity  of  the  crown  suffered  considera- 
bly, all  church-lands,  whether  belonging  to  bishops,  abbots,  or  other 
beneficiaries,  were  annexed  to  the  crown,  by  1587, .  C.  29.,  to  re- 
main for  ever  with  it  unalienably.  The  following  subjects,  how- 
ver,  were,  by  the  statute,  excepted  from  this  annexation :  jFtn/,  All 
lands  which  had  been  before  the  statute  erected  by  the  crown  into 
temporal  lordships  ;  because,  before  passing  that  act,  the  King  was 
absolute  proprietor  of  all  those  benefices,  and  had  full  power  over 
them.  2£//y,  Such  lands  made  over  to  hospitals,  otherwise  called 
maisondieusy  or  to  schools  and  universities,  as  had  not  been  invert- 
ed to  other  uses  than  they  were  originally  appropriated  to  ;  because 
the  purposes  for  which  those  grants  had  been  made,  in  place  of  < 
being  superstitious,  were  lawful,  and  even  laudable.  But,  in  truth, 
lands  granted  to  colleges  or  hospitals  could  not,  with  any  pro- 
priety, be  called  church-lands  ;  and  so  fell  not  within  the  act, 
though  they  had  not  been  excepted*  3(2/y,  Benefices  of  laic  pa- 
tronage, f.  e.  the  patronage  of  which  was  vested  in  layoien  before 
the  Reformation.  These  were  excepted  upon  this  ground.  That 
one  who  made  a  grant  of  lands  to  a  church,  or  who  purdiased  a 
patronage  from  the  proprietor,  was  understood  to  secure  to  himself 
the  rights  of  presenting  incumbents,  superintending  the  manage- 
ment of  the  fund,  &c. ;  which  rights  were  therefore  reserved  en- 
tire to  the  patron,  as  the  legislature  had  no  intention  to  cut  oS%  or 
encroach  upon,  any  private  rights  acquired  by  laymen  before  the 
Reformation. 

20.  The  manses  and  glebes  which  belonged  to  the  Popish  church- 
pien  were  also  excepted  from  the  annexation  ;  because  every  mi- 
nister was  accounted  to  have,  if  not  a  divine,  at  least  a  natural 
right  to  a  manse  and  glebe ;  which  were  therefore  to  be  considered  as 
part  of  the  spirituality  of  benefices,  and  so  not  to  be  annexed  to  the 
crown  more  than  the  tithes  themselves.  The  act  therefore  declar- 
ed, that  all  these  should  remain  with  the  present  posseswrs,  or 
with  J:he  churchmen  who  should  be  afterwards  provided  to  the  be- 
nefices. Lastly  J  Grants  of  pensions  out  of  benefices  were,  in  certab 
cases,  excepted  from  the  statute.    Pensions  of  a  determinate  yearly 
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sum  were  frequently  granted  out  of  inferior  benefices,  either  by  the 
Pope,  or  by  the  bishop,  with  consent  of  the  incumbent,  to  indigent 
clergymen,  or  even  to  laics,  to  last  for  the  life  of  the  grantee :  At 
other  times,  such  grants  were  made  upon  a  vacancy,  to  endure 
till  the  vacancy  should  be  supplied ;  and  after  the  Reformation, 
the  King  exercised  this  right,  as  coming  in  the  Pope*s  place.  All 
such  pensions,  whether  granted  by  the  King,  or  by  churchmen,  are 
excepted  from  the  annexation,  where  they  were  either  authorised 
by  the  Lords  of  Council,  or  followed  by  possession.  Bishops  are, 
by  a  posterior  act,  1606,  C.  3.,  prohibited  to  grant  pensions  to  en- 
dure beyond  the  time  of  their  own  incumbency. 

2L  Feus  and  leases  that  had  been  granted  by  churchmen  are, 
by  this  act  ^,  secured  to  the  feuars  or  tacksmen,  for  payment  of 
the  several  duties  formerly  paid  by  them.  The  superiority  of  the 
lands  thus  feued,  which  was  before  in  the  church,^  is  now  declared 
to  belong  to  the  King ;  and  the  heirs  of  the  feuars  are  directed  to 
make  up  their  titles  to  the  property,  by  brieves  issuing  from  the 
King's  chancery.  Where  churchmen  had  feued  out  stock  and 
tithe  together,  t.  e.  had  feued  their  lands  cum  decimis  incluns^  the 
crown's  superiority  is  declared  to  extend  over  the  whole  tenantry, 
both  stock  and  tithe ;  but  nine-tenths  only  of  the  feu-duties  paya- 
ble for  stock  and  tithe  are  made  payable  to  the  crown,  the  remain- 
ing tenth  being  reserved  for  the  churchmen  in  place  of  their  tithe. 
After  the  death  of  the  beneficiaries  who  were  alive  at  passing  this 
act,  the  full  right  of  the  lands  feued  cum  decimis  inclum  devolved 
upon  the  King,  and  was  by  him  afterwards  transferred,  in  the  pos- 
terior erections  of  those  lands,  in  favour  of  the  grantees,  without 
any  exception  of  the  tenth  of  the  feu-duties  that  had  been,  by  the 
act  1587,  reserved  to  the  beneficiaries. 

22.  It  is  extremely  doubtful,  whether  the  lands  only  which  be- 
longed to  the  church,  were  intended  to  be  annexed  by  this  statute, 
or  also  the  tithes.     On  the  one  part,  the  act  is  entitled,  ^^  Annexa- 
^^  tion  of  the  temporality  of  benefices ;"  the  annexing  clause  also 
enumerates  most  anxiously,  baronies,  fishings,  and  all  the  other 
appurtenances  of  landxthat  can  be  well  figured,  but  without  the 
least  mention  of  tithes ; .  and  a  subsequent  clause  of  the  act  is  in- 
troduced, with  a  recital,  that  neither  the  teind-sheaves,  t.  e.  the 
parsonage-teinds,  nor  the  smaller  tithes  of  any  lands  within  the 
kingdom,  :are  included  in  the  annexation.     On  the  other  hand,  the 
very  first  article  excepted  from  the  statute,  is  the  teind-sheaves, 
andf  other  tithes  of  all  lands  pertaining  to  parsonages  or  vicarages ; 
all  which  are  to  remain  with  the  present  possessors,  or  with  those 
who  shall  be  afterwards  provided  to  the  benefices ;  which  excep* 
tioD  imports  in  common  sense,  that  the  tithes  of  the  lands  not  be- 
longing to  those  benefices  fall  under  the  annexation.      And  it 
seems  to  be  affirmed  in  a  posterior  statute,  1593,  C  190.,  that  the 
tithes  of  all  the  prelacies  of  the  kingdom  are  annexed  to  the  crown 
by  the  general  act  of  annexation  in  1587  ^^'. 

23. 
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23.  Notwitbstflnding  this  statute  of  annexation,  the  Kins  con 
tinned  to  make  farther  erections  of  church- benefices  ;  whicn.  pro 
duced  another  statute,  1592,  C.  121.,  declaring  all  erections  made  a£ 
ter  the  act  1587  void,  excepting  such  as  had  been  granted  to  persons 
who  had  received,  since  that  act,  the  honour  of  Lords  of  Parliament. 
On  the  restitution  of  bishops,  the  annexation  was  rescinded,  in  so 
far  as  concerned  the  benefaces  of  bishoprics,  by  1606,  C.  2L ;  aiul 
the  benefices  belonging  to  the  bishop's  chapters  were,  in  like  maa« 
ner,  restored  to  them  by  1617>  C  2.  After  the  re-establishniait  oi 
presbytery  in  1690,  the  benefices  belonging  to  prelates  returned  of 
course  to  the  crown  ;  and  all  lands  which  were  formerly  holdien  of 
them  are  declared  by  1690,  C.  £9.  to  be  holden  for  the  future  of  the 
crown.  But  as  those  benefices  were  not  annexed  de  novo  to  the 
crown,  the  sovereign  may  dispose  of  them  at  pleasure ;  and  has 
actually  made  considerable  donations  out  of  their  tithes  to  univet^ 
sities,  and  for  other  public  uses ;  and  he  sometimes  grants  pensions 
out  of  that  fund  to  private  men  of  decayed  fortunes,  to  last  during 
their  lives. 

24.  For  the  better  understanding  the  alterations  made  in  the 
condition  of  tithes  in  the  reign  of  Charles  I.,  a  brief  account  maj 
be  pnemised^  of  the  methods  by  which  church-beneficiaries,  and 
other  titulars,  made  their  right  to  the  tithes  ^ectual^  from  the 
time  they  were  first  possessed  by  the  clergy.  The  most  usual  and. 
natural  way  was,  by  the  titular's  separating  the  tithe  or  tenth  fi'om- 
the  stock,  or  remaining  nine-tenths  of  the  crop,  after  the  corns  were 
reaped,  and  his  carrying  it  off  from  the  field  to  his  own  granaries. 
This  got  the  name  of  drawn  teind^  and  was  frequently  attended 
with  grievous  hardships  on  the  owner  of  the  ground,  or  his  tenant ;. 
for  every  possessor  of  land  who  presumed,  after  reaping  his  corns^ 
to  carry  off  any  part  of  them  from  the  field,  till  the  titular  had 
drawn  his  tithe,  was,  from  the  first  establishment  of  the  church's  right, 
subjected  to  severe  penalties  ;  and  the  titular,  sometimes  from  in- 
dolence, but  most  frequently  with  a  view  of  compelling  the  proprie^ 
tor  to  purchase  the  leading  of  his  tithes  at  an  high  price,  ddayed  the 
drawing  of  his  tithe  till  great  part  of  the  crop  was  rotten.  For 
redressing  or  at  least  alleviating  this  grievance,  the  tithing  of  corns 
was,  after  the  Reformation,  regulated  by  sundry  statutes,  1606, 
a  8. ;  1612,  C.  5. ;  1617,  C.  9.  By  the  last  of  which,  the  owner 
of  the  crop  is  directed  to  require  the  titular,  or  tithe  master,  eight 
days  after  cutting  the  several  kinds  of  com  therein  specified,  to 
draw  his  tithe  in  four  days  after ;  upon  the  elapsing  of  which  he 
may  complete  his  harvest  But  he  is  not  at  liberty,  by  that  last 
act,  as  he  was  by  the  two  former,  to  neglect  the  tithe^  after  having 
set  it  apart  for  the  titular :  He  must  also  preserve  it  from  being 
eaten  by  cattle,  for  eight  days  after  the  expiring  of  the  time  con- 
tained in  the  requisition  ;  which,  if  he  do,  he  is  by  the  act  declaim 
ed  free  from  spuilzie,  or  wrongous  intromission.  The  remedy 
provided  by  these  acts,  however,  was  .far  from,  being  adequate  to 
the  evil  it  was  intended  to  cure. 

25.  Sometimes  the  titular,  in  place  of  drawing  his  tithes,  was 
prevailed  on  to  grant  a  lease  of  them  to  the  proprietor  for  a  neat 
yearly  tack-duty  ;  and  sometimes  he  accepted  of  a  stated  quantity 
of  corns  yearly,  commonly  called  rental-boUsy  either  in  virtue  of  a 
written  rent-roll  or  barely  by  the  use  of  payment ;  which  rent-roll, 
or  rental,  was  presumed  to  be  the  full  value  of  the  tithes.  In  this 
last  case,  the  proprietor  was  obliged  to  continue  the  payment  to  the 
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titular  of  the  accustomed  number  of  bolls,  though  exceeding  the  true 
value  of  the  tithe,  till  he  offered  the  tithe  in  kind,  and  madeinti* 
mation  that  he  would  no  longer  submit  to  the  payment  of  the 
rental-bolls,  Durie,  March  22.  1626,  Lennox,  (Dict.  p.  15328) ;  Ibid. 
Feb.  20.  1633,  College  of  Glasgow,  (Dict.  p.  15631,  &  p.  15331). 
And,  on  the  other  hand,  though  the  rental-bolls  should  have  fallen 
short  of  the  true  tithe,  the  titular  was  bound  to  accept  of  them,  in 
full  satisfaction  of  the  tithe,  till  he  used  an  inhibition  of  tithes,  in 
the  manner  soon  to  be  explained;  after  which,  the  titular  might 
draw  the  tithes  ipsa  corpora,  Ibid.  March  18.  1628,  Lo.  Blani^re, 
(Dict.  p.  6434).  •  - 

26.  Charles  1.  sensible  of  the  great  loss  which  his  revenue  suffer- 
ed by  the  before-mentioned  erections,  and  being  also  desirous  to 
provide  the  parochial  clergy  in  reasonable  stipends  out  of  the  tithes, 
executed,  soon  after  his  advancement  to  the  throne,  arevocation 
of  all  grants  of  church-lands,  or  of  tithes,  made  by  his  father  to  the 
crown's  prejudice ;  and,  the  year  after,  brought  an  action  of  reduc- 
tion, both  of  the  erections  granted  before  and  after  the  act  of  an- 
nexation. The  ground  of  setting  aside  the  erections  prior  to  the 
annexation  was,  That  they  proceeded  on  the  resignations  of  the 
beneficiaries  ;  and  that  these  resignations  could  only  be  made  use 
of  for  presenting  new  incumbents,  but  by  no  means  to  sink  the  be- 
nefices. Against  the  erections  made  posterior  to  the  annexation, 
the  objection  was.  That  property,  once  annexed,  could  not  be  alie- 
nated by  the  crown  without  a  previous  dissolution  in  parliament 
In  January  1627,  his  Majesty  appointed  commissioners  to  confer 
with  those  who  had  any  interest  in  church  lands,  or  tithes,  towards 
bringing  matters  to  a  reasonable  settlement ;  and  authorised  them 
to  value  the  tithes,  and  to  name  subcommissioners  under  them  for 
that  purpose. 

27.  As  persons  of  the  highest  rank  arid  distinction  were  defend- 
ers in  this  action  of  reduction,  it  created  great  heats  and  anitnosi- 
ties.  Concessions,  however,  were  soon  made  on  both  sides>  in  the 
way  of  communing :  On  the  part  of  the  King,  that  he  might  not 
raise  to  a  greater  height  the  general  ferment  of  the  nation  ;  and, 
on  the  part  of  the  lords  of  erection,  that  they  might  not  lose  all 
by  being  cast  in  the  suit  The  King  demanded,  in  behalf  of  the 
crown,  that  the  titulars,  in  whose  iavour  the  erections  had  been 
made,  should  surrender  to  him  the  superiorities  of  the  church- 
lands,  of  which  they  had  obtained  the  grants,  as  was  prescribed  by 
the  act  1587 ;  and  that  the  crown  should  have  a  fixed  yearly  an- 
nuity payable  out  of  all  tithes.  But  the  article  the  King  chiefly 
insisted  on,  was  calculated,  not  to  serve  his  own  interest,  but  to 
correct  the  abuses  which  continued  to  be  committed  in  the  drawing 
of  tithes,  notwithstanding  the  aforesaid  statutes  ;  and  which  his 
Majesty  proposed  to  effect,  by  obliging  the  titular  to  sell  to  the 
proprietor  the  tithes  of  his  lands  at  such  a  yearly  value,  and  such  a 
number  of  years'  purchase,  as  should  be  agreed  upon  :  And  where 
tlie  tithes  were  destined  as  a  perpetual  fund  for  the  maintenance  of 
the  clergy,  or  for  the  support  of  universities,  schools,  or  hospitals, 
it  was  proposed  that  they  might  be  valued  at  the  suit  of  the  pro- 
prietor ;  who,  upon  paying  the  valued  yearly  diity  to  the  titular,  was 
to  have  the  absolute  management  of  the  whole  crop,  stock  and  tithe. 

28.  After  some  progress  made  in  this  communing,  all  parties  ha- 
ving interest  in  the  tithes  entered  into  submissions,  or  bonds  of  ar- 
bitration, for  referring  their  several  claims  to  the  King's  own  deter- 
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tmnationy  all  dated  anno  1628.  The  first  and  fourth  9ubini«iioiia 
were  signed,  on  the  one  part,  by  the  lords  of  erection,  and  the 
tacksmen  claiming  under  the  erectioiia  ;  and,  on  the  other,  by  the 
landholders,  who  wanted  either  to  purchase  their  own  tithes,  or  to 
have  them  valued ;  and  these  submissions  contained  procuratories 
^f  resignation  by  the  titulars,  for  surrendering  their  right  of  supe- 
riority to  the  Kmg  ad  remdnentiam^  (on  which  account  they  were^ 
called  also  the  mrrenden  of  teinds  J  ;  referring  to  his  Majesty 
what  c<x]&ideration  cdiould  be  given  to  tliem  for  the  feu-duties,  or 
other  constant  rent  of  these  superiorities^  and  also  what  sums 
should  be  settled  as  the  yearly  rate  and  value  of  the  tithes.  The 
second  submission  was  signed  by  the  bishops  and  clergy,  in  rela- 
tion to  all  the  tithes  payable  to  them,  of  which  they  were  not  then 
in  the  possession ;  and  the  third,  by  the  commissioners  of  several 
royal  boroughs,  for  all  the  right  they  could  claim  to  the  tithes 
which  had  been  graated  for  die  sustentytion  of  mioipteriu  colle^es^ 
schools,  or  hoapitols,  within  their  respective  boroughs.  Upon  each 
of  these  the  KiBg  pronounced  a  separate  award,  or  decxee*-arbitral  ; 
all  of  them  dated  September  2.  1629,  and  subjoined  in  our  statute- 
book  to  the  acts  of  Charles  L  The  first  and  icmrth  decrees  run  in 
the  same  str^^in  :  They  declare  the  crown's  right  to  the  superiorities 
of  erection,  which  had  (been  resigned  to  the  King  by  the  submia- 
sions.  The  sum  of  1000  merkg  ^co^  was  theiieby  to  be  ^iven  by 
the  King  himself  to  the  lords  of  erection,  ^n  satisfaction  or  full  pay^ 
ment  of  each  chalder  of  feu-farm^  a^d  for  each  IQQ  .med»  pf  feu- 
duty,  or  other  constant  r^it  of  these  superiorities ;  and  the  feu- 
duties  were  to  be  retained  by  them  till  ^udx  payment  should  be 
made.  This  part  of  the  above  decrees  is  confirmed  by  1663,  C  14.  ; 
in  which  there  is  a  proviso,  that  it  shall  not  extend  to  the  su- 
periorities of  the  lands  belonging  to  bishops  or  their  chapters, 
who  had  been  restored  in  1606.  But  by  a  posterior  act,  1690, 
C  29.,  which  passed  after  the  last  suppression  of  Episcopacy^  it  is 
declared,  that  all  these  superiorities  snail  for  the  future  belong  to 
the  crown ;  and  that  it  shall  not  be  lawful  to  interpose  any  i$upe- 
rior  between  the  King  and  the  vassals  who  formerly  held  of  the 
bishops  or  their  chapters*.  The  right  reserved  to  the  King  by  the 
two  decrees-ad^itral  before  mentioned,  to  redeem  the  feu-duties 
from  the  lords  of  erection,  was  renounced  by  1707,  C.  11.  Though 
the  vassals  of  erection  were,  by  those  decrees,  to  hold  th^ir  lands 
immediately  of  the  crown  ;  yet  if  any  vassal  once  consents  to  bold 
them  of  the  lord  of  erection,  it  shall  not  afterwards  be  in  his  power 
to  recur  to  the  crown  as  his  immediate  superior ;  see  1661,  C.  53  f. 
29.  The  most  important  article  in  th^e  two  decrees-arbitrd  is 
that  which  directs  the  valuation  of  the  tithe  at  a  pertain  yearly  rate ; 
after  which  the  landlord  is  entided  to  the  whole  crop,  upon  pay- 
ment to  the  titular  of  that  yearly  duty.  The  rules  which  the  com- 
missioners appointed  for  that  purpose  are  directed  to  observe  in  the 
valuation,  are  difierent,  according  to  the  different  conditions  of  thje 
tithes.  The  words  of  the  decree  are,  that  the  rate  of  all  tithes^  fphere 
they  are  valued  jointly  with  the  stocky  Aall  be  ajifthpart  of  the  constant 

yearly 

*  See  Fac.  CM.  Feb.  4.  1758,  Sfcitisooooie^  Dicr.  p.  8000;  Ibid.  Dfc.  19.  17S7, 
Sjpoiiunjoode^  Dicr.  p.  800S  i  {Ibid.  June  IS.  and  July  25.  1771,  SpoUisw>Qde^  Dict. 
p.  8004.) 

f  See  Dabr.  June  9.  1714,  HerioVs  HospUdk  Dicr.  p.  7986 ;  Jan.  24.  1730,  Earl 
ofDundonaldf  1.  Folio  Diet.  581.  Dicr.  p.  7997  }  Fac.  Coll.  March  4.  1773,  Duie  of 
Gordon^  Dicr.  p.  1 5096. 
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yearly  rent  thai  n  paid  for  the  lands^  stock  and  tithe ;  fu)d  that  where  Tms,  X. 
thfify  are  v^lu^  apart,  or  severally,  the  rate  ^hall  be  wch  as  it  has  V^^^'V^-^ 
beep  alr^y,  or  sh^U  be  v^u^  by  the  commissioners  or  subqom- 
missioners,  deducting  from  the  tithes  severally  valued  a  fifth  part 
for.  the  ease  of  the  proprietor.  It  njust  be  acknowledged,  that  those 
rules  might  have  been  delivered  with  greater  perspicuity  and  precis 
sion ;  but  the  meaning  appears  to  be  this,  that  where  tithes  are  let 
to  the  landholder  for  a  detenninate  duty,  either  in  money  or  in  kind, 
they  are  possessed  by  the  same  person  who  possesses  the  stock, 
without  the  separation  of  one  from  the  other ;  and  because  it  is  im- 
possible^  while  the  stock  and  tithe  are  thus  jumbled  together,  to  fix 
the  value  of  the  tithe  by  itself)  that  sort  appears  to  be  the  tithe 
which  is  said  to  be  valued  vrith  the  stock;  and  therefore  its  value 
is  the  fiflh  pf  the  rent  payable  for  both  stock  and  tithe ;  which  is 
accounted  a  reasQnablj^  mrrogfitunt^  in  place  of  a  tenth  of  the  in- 
crease. On  the  other  hand,  where  the  tithe  is  drawn,  or  separated 
from  the  stock,  eyery  harvest,  by  the  titular,  its  value  is  capable  of 
a  several  or  separate  proo^  to  hie  fixed  according  to  the  quantity  of 
the  corns  which  are  driawn  as  the  tidie ;  and  upon  this  account,  that 
kind  is  said  to  be  valued  severally^  and  its  rate  to  be  fixed  as  it  has 
been  already,  p^  shall  be  vali^d  hy  the  commissioners  ;  that  is,  the 
oo^nmissioners,  after  taking  piipof  of  what  was  drawn  as  tithe,  were 
to  consider  its  val^e  eommuni/nif  gnnis^  and  determine  accordingly. 
P^t  in  this  l^t  c^e,  the  prpprietQr  was  to  be  allowed  a  deduction 
pjf  p,  fifth  part  qf  that  ye^ly  value ;  so  that  four-fifths  o£  the  yearly 
yalue  of  tpe  d^WQ  tji^e  is  the  proportion  of  corns  which  is  by  that 
Tffle  to  be  dejiyered  to  ;the  titular  as  the  valued  tithe.  This  deduc- 
tion is  commonjly  called  the  Kings ea$e ;  because  it  is  given  by  the , 
King  in  his  several  awards  as  an  ease  to  the  proprietors.  Agree- 
ftbly  to  this  interpretation  of  the  rule,  it  has  been  adjudged,  thiut 
where  the  tithe  has  been  possessed  by  the  proprietor  jointly  with 
the  stock,  for  payment  of  a  stated  yearly  duty  to  the  titular,  the 
rate  of  it  is  fixed  at  a  oojastaint  yearly  rent,  Fac.  Coll*  lu  18,  {March 
2.  1757,  Hay  ag^inBt  JtQxkurghy  Dict.  p.  15750.) ;  and  that  the  va- 
lue of  drawn  tithe  must  be  fixed  to  what  it  shall  be  proved  by  the 
testimony  of  witnesses  to  have  been  worth,  one  year  with  another, 
Jan.  28.  1708,  Z>pv/,  Feb.  7.  1711,  Hume;  both  which  judgments 
are  entered  into  the  register-book  of  the  tithe-ofiice  *. 

30.  Lord  $tair  explains  this  clause  diiFejently,  JL  2.  T.  8.  §  14. ;    Lord  Stair's 
and  the  opinion  of  tJiat  great  lawyer  must  have  carried  double  au-    ^P^P'^"^  9"  **' 
thority  with  it  in  the  construction  of  a  statute  which  had  passed  so    *"  ■'^ 
nefir  his  own  tiin<^,  if  it  did  not  infer  a  manifest  absurdity.    He  a£- 
firins,  that  tithes  let  in  lease,  or  in  rental,  are  those  which  are  said 
by  the  act  to  be  valued  severally ;  because  their  values  are  several- 
ly known  by  their  tackrrdutiea»  or  by  the  number  of  rental-boUs ; 
ai)d:that  therefore  the  tack-duty,  or  rental-boUs  in  use  to  be  paid, 
xav^t  foe  the  le^  valued  tithe-    J3ut  it  is  obvious,  that  the  value 
of  the  tithes  cannot  be  justly  ascertained,  either  by  the  tack*duty 

of 

*  Where  the  teiodft  have  been  drawn  ip^  cQrpora  by  the  •  iitalar,  but  mixed  with 
other  teinds  80  as  to  prev^t «  discriminatipn  of  the  an)o<int  of  each,  the  valuation  it 
filled  at  one*fourth  part  of  the  rent  paid  to  the  heritor  for  the  stock;  Feb.  22.  1744, 
Gar^^fh  BicT.  p.  15741,  {Eldiies^  v.  Tj&ivds,  No.  20.)  See  Fac  Cell.  Aug.  4.  177S, 
C^f^n,  DiCT.  p- 15762  »«\ 


This  case  relates  to  die  apportionment  of  a  cumido  valuations  where  the  lands  have 
.become  eplit  among  different  heritors;  as  to  which,  see  also  1.  Connelly  Tithes^  S44* 
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Book  II. 


Heritors,  in 
consequence  of 
the  King's  de- 
creef  may  like- 
wise pursue  a 
sale  of  their 
teinds. 


What  particu- 
lars are  to  be 
held  part  of  the 
yearly  rent  in 
I  he  valuation  of 
teinds. 


of  leases,  or  by  rental-bolls  ;  for  leases  last  no  longer  than  for  the 
term  of  years  expressed  in  them  ;  and  the  payment  of  rental-bolls 
may  be  discontinued  at  the  pleasure,  either  of  the  titular  or  pro- 
prietor, in  the  manner  explained  supr.  §  25. ;  and  therefore  is  ne- 
ver considered  as  the  rule  for  valuing  tithes,  except  where  none  of 
the  parties  oppose  it;  see  Fac.  CoU.  i.  69,  [Feb.  28.  1753,  Morton 
against  Officers  of  State^  Dict.  p.  10672.)*".  Besides,  if  tithes  let  in 
lease  or  rental  are  those  which  in  the  sense  of  the  decrees-arbitral 
are  valued  severally,  nothing  remains  to  fall  under  the  denomina^ 
tion  of  tithes  valued  jointly  with  the  stock,  but  drawn  tithe ;  and  if 
drawn  tithes  are  to  be  valued  jointly  with  the  stock,  they  must,  ac- 
cording to  the  express  direction  of  the  decrees-arbitral,  Ije  valued 
at  a  fifth  part  of  that  rent  that  is  paid  both  for  stock  and  tithe ; 
which  is  absurd ;  for  no  rent  is,  or  can  possibly  be,  paid  to  the  pro- 
prietor, jointly  for  stock  and  tithe,  where  the  tithe  is  drawn  by  the 
titular, 

S\.  The  proprietor  was,  by  the  aforesaid  decrees-arbitral,  entitled, 
not  only  to  an  action  of  valuation,  but  of  sale,  of  his  tithes,  against 
the  titular  or  his  tacksman.  The  price  was  to  be  nine  years  pur-, 
chase  of  the  valued  tithe-duty,  if  the  seller  had  an  heritable  right 
to  the  tithes  ;  if,  for  instance,  he  himself  was  the  titular.  Where 
the  seller  was  but  tacksman,  and  so  had  a  bare  temporary  right,  the 
purchaser  was  to  get  an  abatement  of  the  price,  in  proportion  to  the 
endurance  of  the  tack  ;  and  where  the  purchaser  had  already  mt  a 
lease  of  his  own  tithes,  which  was  yet  current  at  the  time  of  the 
sale,  an  abatement  of  the  price  was  also  to  be  allowed  to  him,  in 
proportion  to  the  number  of  yeats  in  the  tack  yet  to  run  ;  the  a- 
mount  of  all  which  deductions  was  to  be  settled  by  the  commis- 
sioners ;  but,  in  practice,  the  commissioners,  in  place  of  abating  any 
part  of  the  price,  where  the  seller's  right  is  merely  temporary  by 
a  lease  from  the  titular,  direct  the  interest  of  the  price  to  be  paid 
to  the  seller  while  his  lease  subsists,  aud  the  capital  sum  to  be  paid 
to  the  titular  himself,  upon  the  expiration  of  it ;  and  by  the  same 
rule,  where  the  proprietor  who  sues  for  a  sale,  has  a  lease  of  his 
own  tithes  not  yet  expired,  he  ought  to  be  allowed  retention  of  the 
interest  of  the  price  while  the  lease  is  current.  This  part  of  the 
awards  concerning  the  valuation  and  sale  of  tithes,  was  ratified  in 
parliament,  by  1633,  C.  17  *. 

-  S2.  Several  rules  have  been  established  by  decisions,  for  fixing 
the  particulars  which  are  or  are  not  to  be  accounted  part  of  the  con- 
stant yearly  rent  of  land  in  the  valuation  of  tithes.  Firsts  Every 
article  is  to  be  considered  as  rent  which  is  truly  paid  by  the  tenant 
out  of  the  growth  of  the  lands  (except  a  reasonable  part  of  what 
gets  the  name  of  Jcains  or  flying  customs)^  though  the  landlord 
should,  with  a  view  to  disappoint  the  titular,  disguise  it  in  the  te- 
^nant's  lease,  as  paid  upon  another  consideration  than  that  of  rent. 
Nay,  the  converted  prices  of  fowls,  butter,  tallow,  wedders.  Iambs, 

• 

*  This  statute,  and  c,  19.  of  the  same  year,  limit  the  right  of  pursuing  a  sale  to 
those  cases  where  it  is  exercised  within  two  years  from  tne  date  of  the  valuation  ^ 
but  the  limitation  having  been  omitted  in  subsequent  statutes,  was  found  not  to  be  in 
force  ;  Fac.  Coll.  May  14. 1794,  Jrvine^  Dict.  p.  1569S.  In  this  case  it  was  also  fonnd» 
that  when  an  heritor  brings  a  sale  of  teinds  already  valued  in  victual^  the  grain  must 
be  converted,  for  the  purpose  of  the  salci  at  the  medium-  of  the  fiar-prices  of  the  coun- 
ty for  seven  years  preceding. 


*^^  Reported  also  by  Elchits^  v.  Teinds,  No.  35.,  who  cites  to  the  same  effect,  College 
ofGlasgcyw,  Wth  June  1744;  Ibid.  No.  19.  See  aliio  1.  Connelly  Tithes^  260,  et  seq., 
where  the  view  taken  in  the  text  is  supported  at  considerable  length. 
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^4,  where  the  landlord  has  reserved  an  optioni  either  to  demand       Tirujc. 
these  articles  in  kind,  or  the  valued  prices  of  thein»  are  considered, 
not  93  kainy  but  as  rent :  and  for  that  reason  accounted  part  of 
the   rent  of  the   lands,   and  chargeable  with  tithe,    Timw^  July 
15.  1752,  Minister  qf  Ctu^neiy  *  ***.    It  is  not,  however,  a  rule 
without  reception,  That  all  rent  paid  to  the  landlord  for  the  fruits 
of  the  ground  is  siriiject  to  tithe,  and  so  to  be  accounted  rent  in  the 
valuation  of  tithes ;  for  as  orchards  produce  no  fruits  that  are  the 
subjects  either  of  parsonage  or  vicarage  tithes^  the  rent  due  by  the 
tenant  for  an  orchard  is  not  to  be  computed  in  the  valuing  of  the 
tithe,  Fac.  Coll.  iL  18,  {Marth  2.  1757,  Hay  against  Roxburgh^ 
DicT.  p.  15750).    2c%,  Where  the  proprietor  draws  annual  profits 
from  tne  sale  of  subjects  which  are  more  properly  part  of  the  land 
than  of  the  fruits,  such  profits  are  not  considered  as  rent*in  the  va- 
luation of  the  tithe,  because  tithes  are  a  proportion  of  the  fruits 
only.     Thus,  neither  lead  ore  brought  up  from  a  shaft,  nor  stones 
dug  out  of  a  quarry,  nor  clay  out  of  a  pit  for  making  brick  or 
earthen  ware^  are  tithable,  because  they  cannot  with  any  propriety 
be  called  fruits.    A  moss  is  deemed  to  he  panfimdij  and  of  course 
is  iiot  a  tithable  sul^ect,  Dec  11.  17S4,  Heritors  ofCalder,  (Dict. 
p.  15789  ^').   3€%,  Tlie  expence  of  culture,  though  heavier  than  or- 
dinary, if  it  be  annual,  ought  not  to  be  deducted  from  the  rent. 
No  deduction  is  therefore  to  be  allowed  on  the  account  of  dung, 
though  the  tenant  should  purchase  it  at  a  high  price  from  the  in- 
hsbitanta  of  a  neighbouring  village,  Feb.  6.  1745,  D.  of  Buccktighj 
(Dict.  p.  15745  '^^) ;  and  &r  less  on  account  of  sea-ware,  which  ge- 
nerally eostft  the  tenant  no  more  than  its  carriage  from  the  shore, 

Fac. 

•  This  ease  is  reperted  bf  JTitt.  Nb.  16.  \)o$e  TfiiHD8»  Dict.  p.  15749  *^\     See, 
haweverv  J^*  O^  J^  9f.  i778t  IWeriOHf  DirB.  p.  t5762. 


->        .H.      U      J— — T'^^T— ^■fgWf^'*'^" 


*9^  Th9  C<hmA  did  Qot  in  thU  ciw  proqeed  upon  the  principle  slated  in  the  text« 
Oa  the  Qoptrary,  they  appear,  fFpm  lulkerran's  report^  to  have  held,  that  **  where 
poultry  were  honajlde  put  into  tacks/^  they  were  not  to  be  incladed  in  valuing  the 
renly  even  should  the  landlord  have  reserved  an  option  to  tahe  a  converted  prioe.  It 
was  mly  in  po  fcr  iP  it  might  appc^  */  thal^n  wmual  number  of  poultry  were  dirown 
«'  into  9  tackft  which  might  shew  an  inteuUon  Jraudem  factre^  that  they  were  to  be 
included ;  but  ^  what  might  appear  to  be  a  reasonable  number  in  common  usage," 
was  still  to  be  allowed  the  landlord  as  kain.  See  to  the  same  effect  a  report  of  the 
ease  by  Ekhies^  tp,  Tamna,  No.  94^* ;  also  1.  Connelly  fTithes^J  919.  It  was  accord- 
isglj  found,  that  ^  poultry  are  nener  wmputad,  «ven  though  the  mas^r  have  the  op^ 
«<  tioB  to  UJie  poultry,  or  ao  much  muney  as  the  value  T  KM.  Simleir^  9id  June  1738> 
Dict.  p.  lS9SQi  and  ^guin^  MmwU»  mk  July  1747»  Blcii^t  v-  TBiiina,  No.  S^., 
Dict.  p.  15748. 

In  the  same  way,  personal  services  prestable  by  the  tenants,  if  such  <<  as  are  usually 
«<  apd  hanafidsi  pai4  ought  to  be  tdnd  free,  though  converted ;''  Sfinister  qfCusht^^ 
9Upr.  Ekhies^  v.  TsimdSi  No.  S4. ;  Sinclair^  supr.  jEkh,  lb.  No.  9. ;  Douglast  23il  Jidy, 
1740,  -EfcA.  lb.  No.  U. ;  Fullerton,  not.  *  h.p,;  K  ConneU^  (TithesJ  312. 


*^  Reported  also  by  EUhieSf  v.  Teivus,  No.  1.  And  see  to  same  effect  Skene^ 
\eih  Rb.  1737,  lb.  No.  5.,  Dict.  p.  L57S9*  But  it  would  seem,  that  unless  tenantu 
have  ^  the  right  of  digging  peats  for  sale^  the  benefit  derived  from  them  is  too  indefi^ 
<<  ntte  to  be  a  legal  ground  of  deduction ;"  Fac.  CM.  Peierkin^20th  May  1801,  Dict.* 
App.  o*  TEiNBfl,  No.  11.;  Viid.  Ubivaro^  \4ttk Ike.  179C,  Dict.  p.  15771 ;  1.  CmneU^ 
fTU^etfJ  908. 

»<^  Reported  also  by  ElchieSf  v*  Tsinds,  No.  18.  But  where  the  landlord  annual- 
ly furnishes  the  tenant  with  lime  below  the  market  price,  deduction  is  allowed  ;  Fac. 
CoU*  Sfoit^  &th  Feb.  1806,  Dicr.  v.  Teikus,  Jfp.  No.  14.  Deduction  was  even  allow- 
ed»  in  this  case,  for  <^  the  interest  of  the  price  of  lime"  furnished  to  the  tenant  <<  at  the 
«<  commencement  of  the  lease,"  and  of  another  sum  advanced  *<  to  put  the  farm  in 
<«  good  condition."  But  as  to  this  compare  Fa(:.  Coll.  £.  qfSeUnrky  8th  Dec.  1802, 
Dict.  p.  15778.     And  see  1.  Connell,  (Tithes^)  SIO,  311. 

VOL.  I.  6   H 


4d0  An  Institute  of  the  Law  of  Scotland- 

^2?^L^'j       Fac.  CoU.  ii.  18,  [mp.  ci/.);  for  no  ren*  can  be  produced  without 

the  expence  of  servants,  cattle,  manure,  utensils,  farmhouses,  &c  *. 
And  as  the  tack-duty  payable  by  tenants  is  upon  the  account  of 
this  expence  made  less  than  it  would  otherwise  be,  (which  was  with- 
out doubt  in  the  eye  of  the  legislature,  when  they  fixed  the  rate 
of  tithe  to  a  fifth  part  of  the  rent),  the  deducting  of  that  expence 
also  in  the  valuation  of  the  tithe  would  be  in  effect  to  deduct  it 
twice,  to  the  disadvantage  of  the  titular.  Athly^  Where  the  pro- 
prietor has  improved  or  raised  his  rent,  the  improved  or  new  rent, 
if  it  had  not  been  imposed  more  than  seven  years  bejfore  bringing 
the  action  of  valuation,  was  not  reckoned  in  the  computation  of 
rent  by  the  older  practice ;  probably  from  the  uncertainty,  whether 
the  lands  would  continue  able  to  bear  that  addition ;  but  by  the 
later  decisions,  such  part  of  it  is  accounted  rent  as  the  commis- 
sioners of  tithes,  firom  the  circumstances  of  the  case,  juc^ 
quitable,  Feb.  1.  1738,  D.  Douglas^  (Dict.  p.  15739). 
the  improvement  of  rent  was  made  at  an  uncommon  expence, 
on  lands  which  would  otherwise  have  produced  little  or  no  rent, 
ex.  gr.  by  draining  a  lake,  the  proprietor  was  allowed  a  reason- 
able abatement  on  that  account,  Judy  1&  11 39^  Heritors  qfCalder, 
(DicT.  p.  15740),  though  the  drained  grounds  ^ould  appear  to  be 
truly  worth  the  rent  that  the  proprietor  had  put  on  them  in  his 
lease  to  the  tenant  '^^ ;  but  by  a  later  decision,  in  1759,  Fac.  Coll. 
ii.  175,  {Heritors  of  Inverness  against  The  Magistrates^  Dict. 
p.  15685),  grounds  gained  firom  the  sea  by  expensive  walls  or  fen- 
ces are  not  subject  to  the  least  proportion  of  tithe.  Sthltfy  If  the 
proprietor  shoidd  undertake  any  burden  which  the  law  had  impo- 
sed on  the  tenant,  and  thereby  get  an  higher  rent  for  his  &rm ;  if 
he  should,  ex.  gr.  by  a  specif  article  in  the  lease,  disdiarae  the 
obligation  whidb  lies  on  the  tenant,  of  upholding  die  farm-houses 
in  good  repair,  such  advanced  rent  payable  to  the  proprietor  is  not 
subject  to  tithe,  as  it  is  not  paid  in  consideration  of  the  fruits,  but 
of  the  landlord's  special  bargain  with  the  tenant,  Dec.  11.  1734, 
Heritors  of  Colder^  (Dict.  p.  15739)  **'.  Bthly^  As  tithes  are  due  only 
out  of  the  fruits  of  the  earth,  and  not  firom  the  rent  of  houses, 
which  are  not  tithable  subjects,  the  rent  paid  for  the  supernumerary 

houses, 

*  Where  the  landlord  bad  become  bound  to  furnish  marl  to  his  tenants  withoot 
price,  he  was  found  entitled  to  deduction;  Fac.  CciU.  Feb.  2S.  17B5,  Garion^  IhcT. 
p.  15765.  But  a  contrary  judgment  was  given,  where  the  tenants  were  merdy  allow- 
ed to  dig  peats  out  of  a  moss  belonging  to  the  heritor ;  Ibid.  Dec.  Ii.  1796,  Mtmro^ 
Dict.  p.  15771*^7. 

'^^  This  case  seems  more  properly  to  fall  under  Rule  2.  as  to  mosses.  Vid.  supr. 
not  *". 

^^^  It  appears  from  the  reports  of  this  case,  that  instead  of  <^  a  reasonable  abatement,** 
merely,  being  allowed,  the  lands  recovered  from  the  loch  were  ^  found  not  liable  to 
^  teind  ; — and  that  not  only  while  the  subject  remained  with  the  original  drainer,  by 
^  personal  exception,  till  he  should  be  repaid  his  expense,  but  that  the  exception  was 
<*  competent  to  the  singular  successor  Jar  ever ;"  Kilk.  v.  Tzms)^  No.  2.,  Dict. 
p.  15657  ;  2.  Fd.  Diet.  44).,  Dict.  p.  15740  $  1.  Connelly  {Tithes,)  S09. 

In  improvements  of  a  less  extraordinary  kind,  draining  and  inclosing  are,  agreeably 
to  the  text,  sustained  only  as  grounds  for  <*  reasonable  ^atement  f*  Ti'otter,  1th  Jtdy 
17S6,  ElchieSf  v.  Teinds,  No.  3. ;  Kilk.  Maxwell^  Cth  Feb.  1745,  Dict.  p.  15744,  Elch. 
jtt  supr.  No.  21.  J  Fac.  Coll.  E.  of  Selkirk  j  Sth  Dec.  1802,  Dict.  p.  15778 ;  Ibid.  Scatty 
5th  Feb.  1806,  Dict.  v.  Teinds,  App.  No.  14.;  1.  Connelly  (Tithes^)  309.  The  rate 
of  deduction  seems  to  be  fixed,  by  a  late  decision,  at  1\  per  cent.,  on  the  sums  expend- 
ed on  improveibents,  <<  for  seven  years  prior  to  the  process  of  valuation,  but  no  long- 
*«  er ;"  Fac.  CoU.^  Smyth,  11  th  Dec.  1817. 

'^'  Reported  also  by  Elchies,  v.  Teinds,  No.  1.  And  see  to  the  same  effect)  Skene^ 
I6ti  Feb.  1757,  Ibid.  No.  5 ;  1.  Connelt^  {Tithes, J  311. 
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houses,  over  and  above  what  is  necessary  for  the  farm,  is  to  be  de-*  Title  X. 
ducted  from  the  rent-roll  in  the  valuation,  ibid  **^^  7<A/y,  Mill  rent 
must  also  be  deducted  from  the  rental,  both  because  the  profits 
arising  from  mills  are  merely  industrial,  and  so  not  tithable ;  and 
because  corns  manufactured  at  mills  suffer  a  valuation,  in  fixing  the 
rent  payable  by  the  tenant  whose  corns  they  are,  and  therefore 
""ought  not  to  be  valued  against  the  titular  a  second  time  in  the  var 
luation  of  the  tithe,  as  mill-rent  This  rule  is  without  doubt  equi- 
table, where  no  greater  hire  is  payable  to  the  multurer  than  is  ade- 
quate to  his  labour  in  grinding  the  corns ;  but  a  proprietor  may^ 
under  that  colour,  cut  off  the  titular  from  the  greatest  part  of  the 
tithes  due  out  of  his  lands,  by  subjecting  the  tenants  to  heavy  rates 
of  multure ;  for  the  rent  paid  by  the  tenants  to  the  landlord  must 
by  that  device  be  made  considerably  less  than  what  the  lands  are 
truly  able  to  bear ;  and  the  whole  difference  of  rent  which  is  thus 
thrown  on  the  mill,  is  by  this  rule  lost  to  the  titular ;  see  FaJc.  Feb.  6. 
1745,  Sir  J.  MaxweU,  (Dict.  p.  15744  and  16022)  ♦*^'.  Lastlt/,  Nei- 
ther  is  the  tenant's  obligation  to  relieve  his  landlord  of  the  land-tax 
to  be  considered  in  the  valuation  of  the  tithe,  as  an  increasing 
of  the  rental,  because  the  rate  imposed  by  parliament  on  that 
score  is  liable  to  constant  variations,  and  the  endurance  of  the 
tax  itself  is  not  absolutely  certain,  Dec.  2.  1730,  Bailliey  (Dict. 
p.  15738),  stated  in  (Folio)  Diet.  Up.  440  f*  The  general  rule,  in 
which  all  the  others  relative  to  this  head  must  centre,  is.  That 
where  the  lands  are  in  the  manurance  of  the  proprietor,  the  tithe  is 
a  fifth  part  of  that  rent  which  they  are  truly  worth,  and  might 
have  paid  had  they  been  rented  to  a  tenant ;  and  when  they  are 
actually  let,  it  is  a  fifth  of  the  rent  which  they  now  pay,  and  may 
pay  in  all  time  coming,  in  consideration  of  the  fruits  X  ^^^ 

33.  . 

*  By  this  decision,  tbe  dedaction  was  allowed ;  but  it  has  been  rejected  in  later 
cases;  Jan.  14.  1784,  Sinclair^  mentioned  in  Fac.  CoiL  Feb.  S,  17S6,  Earl  ofKinlcrc^ 
Dicrr.p.  15766**'. 

t  The  same  found,  July  14. 1747,  Clark^  Dict.  p.  15747. 

X  Accordingly,  where  an  estate  is  let  to  a  general  lessee  at  an  undervalue,  Uie  rent 
paid  by  the  tenants  to  him,  and  not  that  which  he  pays  to  the  landlord,  must  be  the 
rule  in  valuing  the  teinds;  Fac.  CM.  Feb.  25. 1795,  Leslie,  Dicr.  p.  15770  *«». 

»<<'  But  see  contra^  Fac.  Coll.  R  of  Selkirk,  Sth  Dec  1802,  iDicT.p.  15778;  1.  Con- 
neU,  (Tithes),  S04. 

*^'  That  mill  rents  Form  a  proper  ground  of  deduqtion  was  decided^  Fac.  Coll.  Kin^ 
caid,  2eth  June  1771,  Dict.  p.  15756 ;  Ibid.  FuUerton,  22d  July  1772,  Dict.  p.  15762 ; 
1.  Connell,  (Tithes,)  305  ;  and  ^<  as  multures  are  not  teindable,  so  if  without  fraud 
<<  th^  are  paid  as  a  dry  multure  to  the  heritor,  and  therefore  no  multure  paid  at  the 
«  mill,  but  only  knavesnip,  8cc.  for  the  miller's  service,  it  ought  also  to  be  free  :  But  if, 
<<  to  elude  the  teind,  the  heritor  takes  what  truly  are  farms,  payable  in  name  of  dry 
«<  multure,  that  ought  not  to  be  deducted ;''  Minister  qfCushney,  Md  Jtdy  1752,  Elchies, 
V.  Teikds,  No.  84. — Deduction  was  allowed  for  a  dir  multure;  Heritors  of  Colder^  5thr 
Feb.  1735,  Etch.  lb.  No.  1.  And  asain  in  the  case  of  Maxwell,  referred  to  in  the  text^ 
and  reported  also  by  Elchies,  supr.  No.  21.  See,  however,  jB.  Kintore,  not.  *^  where  it  was 
decided  that  a  landlord  taking  an  additional  rent  from  his  tenants,  "  in  consideration 
<<  of  his  relieving  them  from  a  multure,"  is  not  entitled  to  deduction. 

^^*  It  would  ratber  seem  from  the  body  of  the  report,  that  the  Court  did  not  adopt 
<<  the  rent  paid  by  the  tenants,"  but  reserved  generally  **  to  lead  a  new  proof  of  the 
«  value."  Compare  tbe  above  case  with  Fac.  CoU.  E,  of  CassiUis,  16M  Dec.  1795, 
Dict.  p.  14826,  where,  in  the  case  of  lands  let  bonajide,  &nd  for  an  adequate  rent  at  the 
time,  on  a  lease  of  three  nineteen  years,  the  rent  paid  by  the  principal  lessee,  and  not 
that  received  by  him  from-  the  subtenant,  though  more  than  thrice  the  amount,  was 
held  the  proper  rule.     See  also  1.  Connell,  (Tithes,)  300.  ^ 

^^^  It  is  the  rent  payable  by  the  subsisting  lease  at  the  date  <}f  valuation,  and  not 
what  was  paid  at  the  commencement  or  in  the  course  of  the  process,  which  the  Court 

regards ; 
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33*  Where  the  vicarage  of  a  church  is  a  distinct  benefice  firom 
the  parsonage^  each  belonging  to  a  different  titidar,  the  parsonage 
and  vicarage  tithes  are  to  be  valued  ^everallji  1683,  C 19,  In  thi» 
case,  the  yearly  sum  to  which  the  vicarage  is  to  be  estimated  on 
a  proof,  is  to  be  held  as  the  valued  vicarage  tithe-duty ;  and  upon 
a  deduction  of  this  sum  from  the  fifth  of  the  rent  of  the  lands, 
which  is  the  legal  value  of  the  whiJe  tithe,  parsonage  and  vicarage, 
the  remaining  sum  is  the  valued  parsonage  tithe  duty,  FounL  Jam. 
39.  1706,  E.  Galloways  (Dict.  p.  15736.).  The  rule  fixing  the  rat« 
of  tithes  whidi  are  vaJued  jointly  with  the  stock  to  a  fiiUi  part  of 
the  constant  rent,  is  limited  to  questions  brought  before  the  com* 
mission*court  between  the  proprietor  and  titular.  Where  the  ti- 
tular is  not  a  party,  the  court  of  session,  who  are  not  fettered  by 
any  rules  prescribed  by  the  aforesaid  decree^sHirbitral,  have  justly 
raised  the  price  of  the  tithe  to  what  they  judge  to  be  the  true  value 
of  it,  viz.  to  afourth  part  of  the  rent  payable  for  stock  and  tithe,  Dalr. 
29,  {Hope  against  Heirs  of  Bakomie^  Dec.  10. 1701,  Dict,  p.  15736)* 

34.  For  carrying  the  decrees«arbitral  in  all  their  braiu^es  into 
full  execution  und!er  the  authority  of  a  proper  pQurt,  a  ecumnissioii 
was  appointed  by  1633,  C  19. ;  with  power  to  the  commissicmera 
to  value  and  sell  tithes,  and  to  name  subcommissioners  for  valuii^ 
them  over  all  the  parishes  and  presbyteries  of  the  kingdom; 
to  rec(^ve  reports  from  the  subcommissioners  that  had  been  first 
named  by  the  King  in  1637,  of  the  valuati<ms  taken  before  ibemj 
and  to  allow  or  disallow  the  same ;  and  to  rectify  a]!  va]tiations  led 
or  to  be  led,  which  should  appear  hurtful,  either  to  the  titular^  to 
the  maintenance  of  the  ministers,  or  to  the  King's  vwsm^j.  Valnfif- 
tions  of  the  greatest  part  of  the  lands  over  Seotilwd  had  been 
completed  under  the  authority  of  the  commissions  of  1627  and 
1628,  by  their  subcommissioners ;  but  unfortunately  many  of  them 
were  lost,  Jirst^  by  the  carrying  off  of  the  whole  records  of  die 
kingdom  to  England,  during  CromwelFs  usurpation,  of  which  the 
greatest  part  perished  in  the  vessel  that  was  bringing  them  back 
to  Scodand  after  the  Restoration ;  and  2^%,  by  £e  great  fire  in 
the  Parliament  Close  in  1700,  which  consumed  die  records  of  the 
tithe-office.  Of  the  subvaluations  that  have  been  preserved  firom 
those  calamities,  few  appear  to  have  been  approved  of  by  die 
principal  commissioners.  This  afforded  a  pretence  fin*  titolan  to 
object,  that  as  the  powers  of  the  subcommissioners  were  bardy 
ministerial,  to  take  trial  of  the  values,  and  to  report,  their  re- 
ports could  have  no  effe<^t  till  th^  had  received  the  approbation 
of  the  principal  commissioners.  But  the  court  of  session,  as  com* 
missioners  of  tithes,  considering  that  the  subcommissioners  had 
express  powers  given  them  to  value,  and  that  the  approbation  of 
the  principal  commission  passed  of  course,  where  no  objection 
was  immeaiately  offered  against  the  report  of  the  subcommisaioii-- 
ers,  have  supplied  that  defect  in  form  ;  and  by  reiterated  decisioBB, 

regards;  Fac.  Coll.  DalrymplCf  Sd  July  1771,  Dict.  p.  15759 ;  Minister ^ In^ek^tH 
Jmy  is  10,  observed^  1*  Connelly  (Tithes^)  301  $  nor  does  it  alter  the  rule,  that  the  l^^jj^ 
were  formerly  in  the  natural  possession  of  the  proprietor,  and  only  let  to  a  teoaot  wii- 
dente  lite  g  Fac.  Coll,  Campbell^  2 1  si  June  IS  15.  Where  the  lands  are  po^s^iepfaj 
tacit  relocation}  it  matters  not  though  it  be  ascertained  that  they  *^  would  let  at  t  «eat 
**  increasi^f  rent, upon  a  lease  of  the  ordinary  duration,"  the  valuation  is  stOl  rwouiled 
by  the  rent  actu^^  paid  at  the  time ;  Ibid.  Carrickf  }9th  Dec.  1804,  Dict.  p.l47a2« 
Where  lands  ar^t  on  a  lease  terminating  at  Martinmas  as  tb  the  arable  part,  mtiii  at 
Whitsunday  as  to  the  grass,  and  where  a  new  lease  has  been  let  after  Marttniiia%'bat 
before  the  Whitsunday,  it  is  the  rent  in  the  new  lease  that  is  the  rule  of  valuation  iJIBT 
Classfordy  Hth  Jan.  1814. 
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Falc.  i.  139,  ^c.  {Jtdy  SO.  1746,  Murray  against  Blantyre^  Dict. 
p.  15746),  have,  in  the  character  of  principal  commissioners,  ap- 
proved those  valuations,  agreeable  to  the  powers  granted  to  the 
commission  in  1633,  and  now  vested  in  the  session  by  1707,  C  9, 
The  last  of  these  iudgments  was  affirmed  upon  appeaJ,  in  the  case 
of  the  Duke  of  Montrose,  March  15.  1758,  (JOict.  p.  10675], 
But  when  a  proprietor  appears  to  have  deserted  or  innovated  sucn 
valuation,  by  accepting  a  lease  of  his  tithes  from  the  titular,  for  a 
higher  or  even  for  a  different  tack-duty  from  that  in  the  valuation 
by  the  subcommissioners,  he  cannot  afterwards  take  the  benefit  of 
it,  or  set  it  up  as  a  defence  against  the  titular  insisting  for  the  full 
tithe,  Jan.  24,  1753,  Presb.  of  Kirkoldy^  (not  reported) ;  Fac.  CoU. 
i.  69,  {Morton  against  Officers  of  State^  Feb.  28.  1753,  Dict. 
p.  10672)  *  ^^\ 

35.  In  actions  of  valuation  brought  before  the  session  as  the 
commission-court,  the  titular  or  his  tacksman,  and  the  minister  of 
the  parish,  must  be  made  parties  to  the  suit ;  for  both  have  an  in- 
terest in  it ;  the  titular,  that  the  tithe  be  not  valued  too  low,  be- 
cause all  the  tithes  belong  lo  him  after  payment  of  the  minister's 
stipend ;  and  the  minister,  because  the  more  tithes  there  are  in  a 
parish  he  is  the  better  secured  in  his  stipend,  and  in  a  fund  for 
future  augmentation  f.     Where  an  action  of  valuation  is  brought 

during 

*  The  Coart  gave  judgment  to  the  fiame  purpose,  Fac,  Coll.  iii.  ISl,  Feb.  1.  1764, 
Maxwell  against  University  of  Glasgcw^  Dict.  p.  10692.  It  is  a  settled  point,  that  a 
subvaluation  may  be  cut  off,  or,  as  it  is  commonly  expressed,  derelinquiskedf  by  an 
overpayment  to  the  minister,  as  well  as  to  the  titular,  being  equally  incompatible  with 
its  validity  as  a  legal  valuation  of  the  teinds;  Fac,  CoU.  Feb.  8. 1797,  Heritors  of  Blair'- 
gowrie,  Dict.  p.  1S771,  and  the  authorities  there  quoted.  A  similar  decision  was  gi- 
ven at  the  same  time,  in  a  question  between  Zx^d  Dundas  and  the  Minister  of  Baliiu 
gry.  See  note,  Ibid.  Where  the  subvaluation  had  been  made  in  victual,  dereliction 
will  not  be  inferred  from  payment  of  money  to  the  minister,  of  equal  values  Fac 
ColL  Feb.  4. 1795,  Fergussm;  affirmed  on  appeal,  Feb.  15.  1797,  Dicr.  p.  15768  ^^\ 

f  The  Court  do  not  require  the  same  regularity  to  appear  in  the  reports  from  sub^ 
commissioners.  The  rule  is,  Omnia  prasumuniur  rite  et  solenniter  actOy  unless  the 
contrary  appear.  In  one  case,  the  Court  refused  to  approve  of  a  report,  where,  with- 
out taking  any  proof,  the  subcommissioners  had  proceeded  on  the  consent  of  the  heri- 
tors and  patron,  without  that  of  the  minister ;  Fac.  Coll.  Feb.  4. 1795,  Fergussong  af- 
firmed on  appeal,  Feb.  15.  1797,  Dict.  p.  15768.  But  there  the  minister,  as  parson, 
was  titular  of  the  teinds ;  and  from  the  proceedings  it  appeared  that  he  was  no  party. 
See  Fac.  CM.  March  7.  1798,  Sir  William  Erskine^  &c.  Dict.  p.  15773 1  and  June  3« 
1801,  Macneilf  Dict.  App.  I.  voce  Tsinos,  No.  12  '^^ 

The  action  of  valuation,  though  generally  pursued  by  the  heritor,  may  yet  he  com- 
petently brought  at  the  instance  of  the  minister  of  the  parish.  Indeed,  it  appears  from 
16SS,  C.19.,  that  a  valuation  of  the  teinds  of  the  parish  wa^  an  indispensable  prelimi- 
nary 

^^4  Dereliction  of  a  subvaluation  is  not  always  inferred,  even  from  a  long  course  of 
overpayments.  Thus,  where  repeated  protests  had  been  taken,  **  that  payment  should 
**  infer  no  homologation,"  **  the'  Court  held,  that,  as  in  every  case  whicn  depends  on 
^  the  principle  of  presumption,  attention  must  here  be  paid  to  the  nature,  the  effect, 
**  and  constancy,  of  the  approbatory  acts,  which  are  to  mark  the  opinion  entertained 
<<  by  the  party  of  the  extent  and  validity  of  his  right ;  and  upon  the  whole  circumstan- 
**  ces,  they  were  clear  that  dereliction  had  not  taken  place ;"  Fac.  Coll.  Edmonston^  Sfc, 
\Sth  Feb.  1807,  Dicr.  v.  Teinds,  Jpp.  No.  15 ;  1.  Connelly  [Tithes^)  378. 

A  decree  of  the  High  Commission  cannot  be  derelinquished ;  Ibid.  Maxwell^  3d 
July  1816 ;  but  where  the  minister  had  already  acquired  right  to  the  overpayments  by 
positive  prescription,  before  the  subvaluation  was  approved  by  the  High  Commission, 
this  subsequent  approbation  will  **  be  limited  and  qualified  by  said  prescriptive  right  -,'' 
Ibid.  Locality  o/Maderty^  9tTi  July  1817. 

^^^  In  the  case  of  5t>  Wm.  ErskinCf  SfC.  "  the  Court,  chiefly  upon  the  ground  that  the 
<<  citation  of  the  minister  was  to  be  presumed,''  1.  Connelly  (Tithes^)  429,  approved 
of  the  subcommissioners'  report,  and  repelled  an  objection  that  it  did  not  bear  the 
minister  to  have  been  a  party.  In  that  of  Macneil^  it  was  positively  decided  not  to  be  a 
good  objection,  that  the  minisiter,  if  a  stipendiary^  had  not  been  cited. 
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Book  II.  during  a  vacancy  in  a  church,  the  proprietor  must  dte  the  mode- 
rator of  the  presbytery  as  a  defender.  So  soon  as  a  proprietor 
commenced  his  suit  against  a  titular  who  was  in  use  to  draw  his 
tithes,  he  obtained  of  course  a  warrant  for  the  leading  of  his  own 
tithes.  This  enactment  was  made  to  encourage  actions  of  valua- 
tion, that  all  landholders  might  get  their  tithes  valued ;  but  it  gave 
rise  to  a  device  frequently  practised,  by  which  that  benefit  of  lead- 
ing each  his  own  tithes,  was  frequently  procured  by  such  as  the 
law  did  not  intend  to  favour  widi  it ;  for  many  of  them  commen- 
ced the  action  of  valuation  a^nst  their  titular,  with  die  sole  view 
of  obtaining  an  order  for  leading  their  own  tithes ;  and  after  they 
had  got  that  end  accomplished,  they  let  fall  their  process.  To  put 
a  stop  to  this,  it  was  provided,  by  1693,  C.  23,  That  where  a  pro- 
prietor who  had  brought  an  action  of  valuation,  suffered  protesta- 
tion to  be  extracted  by  the  titular  against  him  for  not  insisting, 
the  warrant  he  had  got  for  leading  his  tithes  i^ould  be  of  no  force 
after  such  protestation.  In  this  action  the  titular,  or  his  tacksman, 
had  the  sole  prerogative  of  bringing  a  proof  of  the  value  where  he 
was  in  use  to  draw  the  tithe,  partly  from  the  favour  given  to  pos- 
sessicHi,  and  partly  because  the  titulars  were  by  that  action  con- 
sidered as  losing  a  point  of  right  which  they  were  before  entitled 
to,  viz.  the  drawing  of  the  tithe :  But  where  the  pursuer  had  a 
lease  of  his  own  times  for  the  payment  of  a  determinate  duty,  he 
was  allowed  a  conjunct  proof  with  the  titular ;  because  the  posses- 
sion or  management  which  he  had  of  the  whole  crop,  tithe  includ- 
ed, before  commencing  his  suit,  threw  more  favour  on  his  side* 
It  is  now  become  unnecessary  to  enter  into  a  discussion  of  the 
questions  that  may  be  moved  on  this  head,  since,  by  1690,  C.  SO, 

the 

nary  to  every  modification  of  stipend;   Dec.  1£.  1744,  Duke  of  Baxburghe^  Djct. 
p.  15741  ^^^.    See  Fac.  ColL  June  8S.  1773,  Knox^  Dict.  p.  14S09. 


*^^  It  waB  not  decided  in  thisease^  noi  does  it  seem  to  be  troeas  a  ffeneral  nik^  that 
an  action  of  valoation  may  be  brooght  at  the  minister's  instance.  ^  the  act  16S8» 
no  stipend  coold  be  modified  till  the  teinds  were  first  valued ;  and,  as  is  ooserved  in  Ijord 
KUkerran*s  report,  <<  while  matters  stood  upon  the  footing  of  that  act,  there  is  no  inataiioe 
<*  of  a  modification  without  a  valuation,  sometimes  obtained  in  a  difl^rent  process,  some^ 
<*  times  unico  coniextu,  as  in  this  case.''  It  was  therefore  held»  that  while  the  above  act 
was  in  force,  '*  the  minister  had  power  to  pursue  such  valuation  ;**  and  the  valuaticMi  in 
the  case  referred  to  answerinff  this  description,  it  was  accordingly  sustained.  A  eimilar 
decision}  as  to  a  valuation  obtained  in  1635,  is  said  to  have  been  pronounced ;  Mbuster 
of  Kingoldrum^  IBtk  Dec.  1S05,  noticed  1.  Connelly  (Tithes^)  419.  But  now  that,  vn- 
derthe  more  recent  acts,  there  is  no  necessity  for  a  previous  valuation  in  the  modifying 
of  8tipen(l8,  an  action  of  valuation  at  the  minister's  instance  is  thought  not  to  be  com- 
petent Lord  Ekhies  indeed,  in  reporting  this  very  case  of  BoxburgAe,  v.  Tsihdsj 
No.  23,  expressly  says,  that  '*  that  would  not  hold  now."  • 

Where  the  process,  however,  has  been  raised  at  the  heritor's  instance,  and  the  proof 
actually  concluded,  the  heritor  is  not  entitled  to  relinquish  or  let  it  lie  over ;  or,  ifli«  do, 
theminister  may  take  it  up,  and  carr^  the  valuation  to  a  conclusion ;  Fac.  CotL  Hay^  19M 
Feb.  1817.  It  has  also  been  observed,  that  <<  since  the  date  of  the  act  50.  Grau  JZ7. 
<*  c.  S4.,  commonly  called  the  Small  Stipend  Act,  the  Court  has  indulged  minjaten" 
(whose  stipends  were  below  the  statutory  minimum)  <*  with  the  privil^e  of  briujiig 
<<  valuations,  for  the  purpose  of  exhausting  the  free  teind  in  their  parishes,  and  thdcbj 
<<  entitling  them  to  the  legislative  bounty;"  1.  Connelly  (Tithes)^  419. 

The  titular  of  two  conjoined  parishes,  being  patron  of  both,  is  entitled  aa  p 
to  state  objections  to  the  valuation  of  teinds,  in  the  parish  where  he  is  not  Utniar  i 
Coll.  Scoity  Bth  Feb.  1806,  Dicr.  v.  Teinds,  App.  No.  14.    But  one  heritor  m  a  | 
is  not  entiUed  to  object  against  a  decree  of  valuation  obtained  by  another,  or  to  iasiist  v 
reduction  of  such  decree,  even  though  an  additional  burden  of  stipend  has  theivby  h 
thrown  on  his  lands;  Ibid.  Abercromby,  Dicr.  Ibid.  No.  8.;  1.  Connelly  fTiike$J^  SfB. 
A  valuation,  however,  being  once  reduced  at  the  instance  of  the  minister  or  odker 
petent  party,  it  cannot  remain  effectual  against  any  party  whatever ;  /ML 
15/£Jfm^  1802,  Dict.;.  15775. 

As  to  the  ratification  of  extrajudicial  contracts  of  valuation,  vid.  1.  QmneO^  (^^^IAt9%) 
S25,  et  $eq.  "^ 
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the  proprietor  is  in  every  case  allowed  a  joint  proof  with  a  titular 
in  the  valuation.  Though  every  landholder  has  had  it  in  his  power, 
since  the  year  1633,  to  get  the  leading  of  his  own  tithes,  by  suing 
for  a  valuation  ;  yet  if  he  neglect  that  method  of  relief,  he  must 
submit  to  all  the  inconveniences  of  the  former  law,  and  suffer  the 
titular  to  draw  the  tithe,  unless  he  has  procured  a  lease  of  them  in 
the  manner  explained  §  25. 

^  36.  Besides  the  two  submissions  by  the  titulars  and  their  tacks- 
men, one  was  signed  by  the  bishops  and  remanent  clergy,  for  set- 
tling the  vahie  of  the  tithes,  belonging  either  to  the  bishops  them-> 
selves  or  to  the  ministers  serving  the  cure  at  their  churcnes.  In 
this  there  was  a  proviso,  That  the  submitters  should  enjoy  the  rents 
of  their  several  benefices,  as  they  were  then  possessed  by  them, 
whether  by  drawing  the  tithe,  or  receiving  payment  in  rental-bolls, 
without  any  diminution  either  in  quantity  or  quality.  The  only 
tithes  therefore  belonging  to  churchmen,  which  fell  under  the  sub- 
mission, and  which  the  King  had  a  power  of  valuing,  were  those 
which,  as  Stair  explains  it,  B.  2.  T.  8.  §  35.  vers.  K.  Ch.  /.,  were  in 
tack,  or  other  use  of  payment,  and  of  which  the  beneficed  persons 
were  not  then  in  possession  .by  rental-bolls  or  drawn  tithe.  Ac- 
cordingly his  Majesty  confined  the  award  proceeding  on  the  sub- 
mission by  the  clergjr,  to  the  special  tithes  faUing  wiSiin  the  com- 
pass of  it,  the  rate  of  which  he  declared  to  be  the  same  as  of  those 
belonging  to  titulars ;  and  he  ordained  the  submitters  to  grant 
rights  of  them  to  the  proprietors  of  the  lands  subjected  to  the  pay- 
ment of  them,  upon  their  giving  security  for  that  yearly  valued  duw 
ty.  As  several  tithes  possessed  by  churchmen  at  the  date  of  the 
submission,  were  valued  during  the  Usurpation,  from  the  year 
1641,  downwards  to  the  Restoration,  such  valuations  were  decla- 
red void  by  1662,  C.  9.  There  was  a  separate  award,  on  a  submis- 
sion signed  by  the  magistrates  of  several  royal  boroughs,  relative 
to  the  tithes  under  their  administration,  in  which  the  clauses  fix- 
ing the  rate  of  these  tithes,  and  obliging  the  boroughs  to  grant 
rights  of  them  to  the  proprietors,  are  the  same  as  in  the  former. 

37.  Neither  of  the  two  last-mentioned  decrees  contains  any  pro- 
vision for  the  sale  of  the  tithes;  for  the  tithes  belcmging  to  church- 
men, and  those  granted  to  certain  boroughs,  for  public  and  pious 
uses,  were  destined  to  continue  as  a  perpetual  fund  for  the  main- 
tenance of  the  clergy,  or  of  the  societies  for  whose  use  they  were 
appropriated,  whidh  is  inconsistent  with  their  being  sold*  They 
only  direct  how  these  tithes  shall  be  valued,  and  secure  the  pro- 
prietors of  the  land  in  the  full  ^oyment  of  their  tithes,  on  pay- 
ment of  the  yearly  valued  duty.  That  no  doubt  may  remain  on 
this  article,  it  is  declared,  by  1690,  C.  30.,  That  tithes  belonging  to 
ministers  may  be  valued  but  cannot  be  sold :  And  the  commission 
of  tithes,  which  was  renewed  by  1693,  C.  23.,  is  restrained  from 
selling,  t.  €.  authorising  the  sale  either  of  tithes  which  belonged  for- 
merly to  the  bishops,  and  now  to  the  Sang,  so  long  as  they  remain 
in  the  crown,  or  of  those  granted  in  favour  of  colleges  or  hospitals, 
or  for  other  public  uses  ;  reserving  a  right  to  the  proprietor  liable 
in  pajrment  of  such  tithes,  to  sue  for  a  valuation  of  them.  It  is 
provided  by  another  clause  of  the  last-quoted  act,  That  where  one 
having  acquired,  a  right  to  tlie  tithes  of  his  own  lands,  shall  afiker- 
wards  sell  or  feu  out  the  lands,  either  without  disponing  the  tithes, 
or  with  an  express  reservation  of  them  to  himself,  the  purchaser 
or  feuar  may  sue  for  a  valuation,  but  not  for  a  sale  of  such  tithes  ; 

because 
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because  the  seller  who  had  an  equal  title  to  botht  and  who  has  in 
the  sale  of  the  lands  reserved  the  tithes  to  himself,  or  has  not  ex- 
pressly disponed  them,  ought  not  to  be  compelled  to  sell  them, 
more  than  a  superior  can  be,  to  sell  his  feu-duties,  or  any  other 
interest  in  the  lands,  excepted  from,  or  not  included  in  the  feu- 
grant  *. 

38.  A  proprietor,  who  has  got  his  tithes  valued  by  a  decree  of  the 
commission-court,  is  bound,  if  the  titular  require  it,  to  infeft  him 
in  the  lands,  in  security  of  the  yearly  valued  duty,  Jl/ac^  $  16.  h. 
/.f.  Where  tithes  are  sold,  either  judicially,  in  consequence  of  an 
action  of  sale,  or  voluntarily  by  the  titular,  the  purchaser's  right  is 
perfected  by  a  conveyance  of  them  granted  by  the  titular^  contain- 
ing precept  of  seisin.  The  purchaser  is  by  this  grant  burdened 
with  all  future  augmentations  of  stipend,  and  with  all  impositions 
laid,  or  to  be  laid,  on  the  subject  made  over  ;  and  the  seller  is,  by 
the  decree-arbitral,  laid  under  no  obligation  to  warrant  his  right9 
except  from  the  facts  of  himself  and  his  ancestors.  But  as  equity 
suggests,  that  a  seller  should,  in  every  case  where  he  receives  va- 
lue ibr  his  right,  grant  absolute  warrandice,  in  so  far  as  extends  to 
the  price  paid  to  hira  by  the  purchaser ;  therefore  the  settling  of 
the  securities,  both  in  regard  of  the  purchaser,  that  he  may  have  a 
valid  right,  and  of  the  titular,  that  he  may  be  secured  in  the  pay- 
ment of  the  price,  is,  by  1633,  C.  19.,  lefi  to  the  discretion  of  the 
commissioners  appointed  by  that  statute.  In  practice,  absolute 
warrandice  is  always  granted  by  the  titular,  to  the  extent  of  the 
price  paid  by  the  purchaser  *^^, 

39.  In  compliance  with  the  demand  of  Charles  L,  that  the  crown 
should  be  entitled  to  an  annuity  out  of  all  erected  tithes,  a  com- 
mission appointed  by  him  in  1627,  declared,  that  particular  yearly 
sums  specified  by  them,  should  be  paid  to  the  crown  out  of  every 
boll  of  teind-grain,  and  out  of  every  hundred  merks  Scots  of  silver- 
xluty,  by.  way  of  annuity.  An  act  of  convention  of  estates,  July 
1630,  authorised  letters  of  homing  for  the  more  effectual  levying 
of  it ;  and  the  crown's  right  to  it  was  ratified  by  1633,  C.  15.  aB 
tithes  paid  to  ministers  on  account  of  stipend,  and  to  colleges, 
schools,  or  hospitals,  are,  by  that  statute,  exempted  from  the  an- 
nuity. But  if  the  whole  of  the  tithes  granted  to  boroughs  for  the 
sustentation  of  colleges,  &c.  shall  exceed  the  sums  expended  by 
them  for  the  purposes  of  the  grants,  the  surplus  of  excrescence  is, 
by  the  decree^arbitral  relative  to  the  boroughs,  subject  to  that  bur- 
den. Though  some  lawyers  seem  to  be  of  opinion,  that  this  right 
of  annuity  is  due  only  out  of  valued  tithes,  St  JB.  2.  71  8.  §  13b ; 
Bankt.  B.  2.  T.  8.  §  156. ;  the  above-quoted  act,  1633,  expresdy 
declares,  That  it  is  payable  out  of  all  tithes,  unvalued  as  well  as 
valued.     Mackenzie  affirms,  §  20.  h.  f.,  that  the  annuity  is  dehiham 

fundi ;  because  the  statute  declares,  that  the  King  shall  have  right 
to  all  the  annuities  of  tithes,  past  and  future ;  from  which  he  con- 
cludes, that  it  is  a  real  burden  imposed  on  tithes  by  statute:  Yet, 

sinee 


*  See  on  this  point,  July  2. 1746|  Muivi  reported  by  Falc.  I.  126,  and  by 
Bern.  Decis,  No.  77,  DicT.  p.  10820. 

f  It  seems  now  to  be  held,  that  the  doctrine  here  laid  down,  on  the  anthority  at  Sir 
George  Mackenzie^  is  not  well  founded.  The  Court  refused  to  direct  infeftment  ui&- 
vour  of  the  titular  $  Fac.  Coll.  Feb.  27. 1793,  Scott,  4^c.  Dior.  p.  15696. 


*^''  As  to  the  interpretation  and  effect  of  clauses  of  warraDdice»  in  cosamftatomi.^ 
teinds,  vid.  supr.  t.  S.  $  29.  not.  ^^  \  injr.  h.  t  §  52.  i  2.  Connell,  fTitieSfJ  468,  4€ 


Of  Teinds  or  Tithes. 


4Q7 


since  the  tithe  itself  is  admitted  by  all  to  be  debitum  fructuum,  inft. 
§  42.y  it  is  not  so  obvious  how  a  law  declaring  the  crown's  right  to 
the  annuity,  which  is  a  certain  proportion  of  the  tithe,  should  have 
the  effect  to  alter  the  nature  of  that  proportion.  As  the  annuity  was 
declared  by  the  aforesaid  act  not  to  be  annexed  to  the  crown,  the 
King  might  dispose  of  it  at  pleasure ;  and  he  actually  made  a  grant 
of  that  right,  to  one  Livingston,  in  security  of  a  debt  of  L.  10,000 
Sterling.  Livingston  transferred  it  to  the  Earl  of  Loudon  ;  who 
obtained  a  commission  from  the  crown,  after  the  Restoration,  to 
transact  for  the  arrears  then  due,  and  dispose  of  them  with  consent 
of  two  Lords  of  Exchequer  ;  and  several  annuities  were  purchased 
in  consequence  of  it  But  a  stbp  was  put  to  the  farther  progress 
of  that  commission,  by  a  warrant  of  Charles  11.  in  1674,  St.  B.  2. 
Tit.  8.  §  13. ;  and  the  annuity  has  not  been  demanded,  either  by 
our  Kings  or  their  donataries,  since  that' time. 

40.  A  due  attention  to  the  history  of  tithes,  a  summary  of  which 
has  been  here  attempted,  must  contribute  much  towards  a  distinct 
knowledge  of  their  nature :  It  still  remains  to  ^d  some  observa^ 
tions  on  the  same  subject,  which  could  not  have  been  made  before, 
without  too  much  interrupting  the  thread  of  that  history.  Tithes 
were,  by  their  original  constitution,  a  subject  quite  distinct  from 
lands  ;  for  they  did  not  belong  to  the  owner  of  the  lands,  biit  to 
the  church.  The  rights  of  the  two  were  also  constituted  different* 
\y.  The  lands  themselves  passed  by  seisin,  but  churchmen  enjoy** 
ed  their  tithes  ex  lege^  botn  before  and  since  the  Reformation : 
Their  right  was  a  necessary  consequence  of  their  being  invested 
with  their  several  church-offices  ;lnd  so  no  forni  of  ifw  was  re- 

Suired  to  the  perfecting  of  it  When  indeed  entire  church-bene- 
ces,  belonging  to  religious  houses,  were,  after  the  Reformation, 
erected  into  temporal  lordships  in  favour  of  laics,  the  grantees 
completed  their  titles,  not  only  to  the  temporality,  but  to  the 
tithes  or  spirituality  of  the  erected  benefices,  by  seisin ;  because  the 
tithes  became  by  those  erections,  proper  feudal  subjects,  and  the 
charters  of  erection  feudal  grants.  For  this  reason,  the  conveyance 
of  these  tithes  by  the  titulars  to  others  must  also  be  by  disposition, 
containing  precept  of  seisin :  But  a  right  to  tithes  at  this  day,  even 
to  laymen,  when  it  is  conferred,  not  by  special  grant  or  erection, 
but  by  statute,  is  perfected,  ex  lege^  or  without  seisin.  Thus,  the 
tithes  granted  to  patrons  by  1690,  C.  23. j  which  is  soon  to  be  ex- 
plained, are  fully  vested  in  them  without  seisin ;  but  when  these 
tithes  are  transmitted  by  the  patron  to  others,  they  must,  like  erect- 
ed tithes,  pass  by  seisin,  lliough  landholders  may  now,  in  the 
general  case,  compel  titulars  to  sell  them  the  tithes  of  their  own 
lands  ;  yet  lands  and  tithes  are  to  this  day  accounted  separate  te- 
nements, and  pass  by  different  titles ;  insomuch,  that  a  right  to 
lands,  though  grantea  by  one  who  has  also  right  to  the  tithes,  will 
not  carry  the  tithes,  unless  it  shall  be  presumed,  from  special  cir- 
cumstances, that  a  sale  of  both  was  intended  by  the  parties,  Stair^ 
Feb.  27.  1672,  Scot^  (Dict.  p.  15638) ;  Fount.  June  29.  1698,  Cal- 
lander, (DiCT.  p.  15649)  *'^ 

41.  The  thirlftge  of  lands  could  not,  in  the  times  of  Popery,  infer 
the  thirlage  of  the  tithes  ;  for  the  landholder,  though  he  might  as* 
trict  the  lands  which  belonged  to  himself,  had  no  power  over  the 

VOL.  I.  7  k  tithes 

«^^  See  another  case^  where  thU  presumption  was  sastained ;  Kilh  Dunning^  6th  July 
l748f  Dicr.p.  15659;  Elchiesy  v.  Teinds,  No.  26. 
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churchman  had  right  both  to  stock  and  tithe,  without  having  sepa- 
rated the  one  from  the  other,  the  tithe  was  truly  included  in  die 
stock ;  and  for  that  reason,  the  thirlage  of  the  lands  extended  to 
the  tithe  of  these  lands.  And  this  must  also  be  ihe  necessary  ef- 
fect o£  the  thirlage  of  lands  cum  decinds  indum^  by  oinr  present 
law.  No  servitude  can  be  enlarged,  or  made  more  burdensome, 
than  it  was  in  its  first  constitution,  by  any  supervening  law  or  ac- 
cident, which  does  not  in£^  the  consent  of  the  owner  of  the  ser- 
vient tenement  to  bear  such  additional  burden,  wpr.  TiL  9.  ^  33, 
34  The  astriction,  therefore,  by  a  proprietor  oi  his  lands  to  a 
neighbouring  mill,  ^hile  he  had  as  yet  no  right  to  the  tithes,  can- 
not be  made  heavier  by  his  afterwards  purchasing  his  tithes,  so  aa 
to  include  both  stock  and  tithe  under  the  servitude ;  for  such  ae- 

auisition  by  the  proprietor  of  the  servient  tenement,  posterior  to 
le  constitution  of  the  servitude,  is  not  to  be  presuined  to  have 
been  made  for  the  benefit  of  the  dominant,  or  to  subject  the  ac* 
quirer  himself  to  a  burden  directly  contraiy  both  to  his  own  int^i* 
tion  in  the  purchase,  and  to  the  nature  of  nis  right  Hence  a  thir-- 
lage  constituted  on  the  lands  alone^  before  the  year  16Sd,  was  con- 
strued not  to  extend  to  the  tithes,  after  passing  the  act  of  that  year, 
whidbi  granted  to  landhcdders  a  right  of  purchasing  their  own 
tithes,  nor  even  after  the  landholder  had  actually  purdiased  the 
tithes  from  the  titular  in  virtue  of  that  statute,  Dtine,  Jtdy^  7.  IGSS^ 
Ln  Innerw^i  (Dict,  p.  15972).  But  if  one  who  has  already  pur- 
chased hia  tithes,  and  who  of  course  carries  his  whole  corns  to 
the  same  mill,  without  distinguishing  betweoi  stock  and  tithe^ 
shall  afterwards  astrict  his  lands,  it  may  be  iustly  presumed  die  in- 
tention of  parties  that  the  astricti<»  shmild  reacii  to  both.  Nay, 
where  a  superior  had  by  his  diarter  astricted  the  grana  crncenHa  of 
his  vassal  to  the  mill  oi  the  barony,  the  vassal's  use  of  carrying  the 
wjiole  corns  of  his  lands  fear  Ibrty  yean  together  to  that  mill,  with- 
out demanding  any  abatement  on  account  of  the  tithe,  was  ai^udg- 
ed  sufiicient  to  infer  the  astriction  of  the  whole  of  his  coms^ 
thoueh  the  tithe  had  never  belonged  to  the  superior  who  constittt- 
ted  the  thirlage,  Jufy  $•  1727>  Madeod^  (Dict.  p.  10874),  observed 
in  (Folio)  Dii^t.  iL  p.  107.  . 

Tcindi  are  ifeW-  ^^*  ^^  ^^^^  ^  *  piToportion  only  of  the  firuts,  and  is  thecefbre 
tajhictuum  not'  debUum  JhictuMm  not  ftmdu  Hence  the  arrears  of  tithe  create  no 
Jimii.  real  burden  or  charge  on  the  lands,  and  so  have  no  (^eration  to  the 

pr^udice  of  singular  successors.  Nor  could  churchmen  sufifer  by 
this  doctrine ;  jfor  they  had  the  same  right  to  draw  the  tenth  sheal^ 
which  was  their  proporti<»i  of  the  firuits,  from  the  several  crops  of 
which  they  were  the  product^  that  the  owner  of  the  lands  had  to 
the  property  of  the  residue,  or  of  tiie  stock ;  and  so  might  make 
their  right  efiectual  without  the  aid  of  any  real  security.  And  tithes 
even  after  valuation  continue  to  be  ddnta  fruetmtm ;  for  the  vidua^ 
tion  does  no  more  than  ascertain  the  value  of  the  tithe,  without  al- 
tering its  nature.  Stair,  Feb.  20. 1662,  E.  CaOmdery  {IkcT.  p.  15698); 
unless  where  the  valued  tithe-duty  is  secured  to  the  titular^  by  his  . 
taking  seisin  of  the  landa  ^^\  The  action,  therefore,  competent  to 
the  titidar,  for  recovering  the  arrears  of  tithe-duties,  is  only  perso- 
nal against  those  who  have  int«meddled  with  them,  whether  it  be 
the  Qwner  of  the  lands  himself,  or  tenants  under  him.  Where  Ihe 
tenant  who  intermeddles  is  bound  by  his  lease  to  pay  a  separate 
duty  for  the  tithe,  he  i^  without  all  doubt  liable ;  for  he  ought  to 

have 

*^»  Vid.  svpraj  §  S8.  not.  f. 
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have  paid  that  duty  to  the  titular  who  alone  had  right  to  it ;  but 
where  he  pays  a  duty  for  stock  and  tithe^  without  dLstiDgoishing 
the  rent  ot  each^  he  may  plead  that  he  has  already  paid  the  whole 
tack-*dut^  to  his  landlord  bona  fde ;  because  he  could  not  possibly 
distinguish  between  the  rent  due  for  the  tithe^  and  that  which  was 
due  for  the  stoek*  This  plea  has  been  overruled  in  a  question  with 
church  titxilars  or  ministers,  whom  the  law  specially  favours,  Dwie^ 
Feb.  19.  1629yKirJc,  (Dict.  p.  14786);  but  sustained  when  the  pur- 
suer was  a  lay  titular,  IMd.  March  21. 1628,  Murray^  (Dicr.  p.  1780). 
The  landlord  who  receives  a  joint  duty  from  his  tenant  ror  stock 
and  tithe  is  in  every  case  liable  to  the  titular  as  intromitter :  And 
even  when  he  lets  his  land  to  a  tenant  for  a  determinate  duty, 
without  mentioning  eith^  stock  or  tithe,  he  ought  to  be  liable,  if 
it  appear  that  the  tack^^duty  payable  by  the  tenant  is  adequate  to 
the  rent  which  mi^it  reasonably  be  expected  for  both ;  because,  in 
such  caise^  he  is  trmy  intromitt^  with  the  tithe  in  and  through  his 
tenant  But  if  the  proprietoir,  consdous  that  the  tithe  belongs  to 
another,  lets  his  land  merely  for  the  rent  which  the  stock  will  bear, 
his  defence  ifii  stronger,  that  he  only  let  to  the  tenant  the  interest 
that  he  himself  had  in  the  lands ;  and  that  if  the  tenant  has  inter- 
meddled with  the  tithe,  he  did  it  without  any  authority  or  warrant 
from  him ;  see  Kume$y  86>  (Campbell  ag^st  Murray^  June  1736^ 
Dict.  d,  14792). 
.    43«  if  tithes  are  a  dfbt  arising  out  of  the  firuits,  it  follows,  that 
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no  tithe  can  be  due  where  there  are  no  fruits.  Hence  a  landholder 
who  turns  his  lands  into  grass,  without  any  fraudulent  intention  to 
hurt  the  titular,  is  not  liable  to  him  in  any  sum,  as  a  mrrogatum  in 
place  of  the  pkrsonage-'tithes.  The  titular's  right  to  the  tithes 
cannot  impair  the  landholder's  right  of  property ;  in  virtue  of 
which  he  may,  as  has  been  already  observed,  T.  9^  §  24,  qse  his 
lands  in  the  manner  most  profitable  or  convenient  for  himself.  It 
only  lays  him  under  an  obligation  to  pay  the  legal  proportion  of 
corns  to  the  titular,  wheq  his  lands  proauce  com,  l)irh  355 ;  [But'- 
net  against  Gib,  June  9.  1676,  ]>ict.  p.  15640) ;  Fount.  Jan.  31. 
1696,  Bruce,  (Dict.  p.  15648)  *^^ 

44.  The  churchman,  or  titular  hath  alright  of  hypothec  upon 
the  fruits,  in  security  of  his  tithes  {  whicb^  when  applied  to  parson^ 
age-tithes,  is  of  the  same  general  nature  as  the  nypotheq  on  the 
corns  for  the  landlord's  rent  But  the  titular  ha?  no  hypothec 
on  the  horses,  oxen,  ploughs,  and  implements  of  husbandry  brought 
on  the  ground,  or  on  the  other  inveeta  et  iSata ;  because  he  is  hot 
|»€firietor  of  the  ground.  The  doctrine  which  is  maintained  by 
some  writers  in  too  general  and  indefinite  terms,  that  this  hy^ 
thee  extends  to  all  tillable  SQl;\)ectfl,  Qi^ht  to  be  understood  witib 
some  limitations.  Where  indeed  a  merchant  buys  the  crop  on  the 
ground,  either  before  it  is  reaped,  or  whUe  it  lies  yet  in  the  fields, 
though  at  a  public  sale,  he  is  liafaje  for  the  tithes }  because 
every  man  ought  to  know,  that  a  tithe  U  diie  out  of  the  nroduet 
of  aU  lands ;  and  must  presume,  that  it  is  not  drawn  by  me  tito- 
lar,  so  long  as  the  crop  is  not  carried  off;  see  Stair,  June  34.  1602,, 
Vemor,  (Dict.  p.  14788)*  And  for  a  like  reason,  a  buyer  of  tith^ 
able  fish  newly  caught  was  condemned  to  pay  the  tithe.  Ibid.  Dec 
13.  1664,  BiA.  of  Ide9,  (Dict.  p.  15683).    But  where  corns  are 

bought 
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inbiUtion  of 


bought  in  a  public  market,  the  buyer's  plea  is  good,  that  he  had  no 
reason  to  suppose  that  the  tithe  had  not  been  already  drawn,  Ibid. 
Dec.  20.  1664,  Reid^  (Dict.  p.  15634).  There  can  be  no  hypothec 
for  tithes  after  valuation ;  for  landholders  whose  tithes  are  valued, 
have  the  entire  management  of  the  whole  crop,  which  is  inconsis- 
tent with  a  right  of  hypothec ;  and  hence  it  follows,  that  that  right 
is  competent  to  such  cnurchmen  or  titulars  only  as  have  the  draw- 
ing of  the  tithes. 

45.  Where  tithes  are  let  to  the  landholder  for  a  fixed  number 
of  years,  the  tacksman  may,  on  the  expiration  of  the  lease,  con- 
tinue to  possess  for  the  former  tack-duty  by  tacit  relocation,  if  the 
titular  shall  not  then  declare  his  intention  of  removing  him.  As 
in  a  lease  of  lands,  the  landlord  signifies  his  resolution  to  remove 
the  tacksman  by  a  warning,  which  interrupts  tacit  relocation,  the 
titular  expresses  the  same  intention  by  an  inhibition  of  tithes ; 
which  is  a  writ,  issuing  either  from  the  signet,  or  from  the  com-* 
missary  court,  at  the  suit  of  the  titular  * ;  by  which  not  only  tacks- 
men and  possessors,  but  all  persons  whosoever,  are  interpelled 
from  medaling  with  the  tithes.  This  writ  therefore  does  not  men- 
tion any  particular  defenders,  as  summonses  do,  and  so  is  execut* 
ed  only  edictally  against  all  and  sundry.  An  inhibition  of  tithes, 
as  it  interrupts  tacit  relocation,  entitles  the  titular  to  an  action  ei- 
ther for  declaring  his  right  to  a  fifth  part  of  the  rent  of  all  subse* 
Suent  years,  in  place  of  the  former  tack-duty,  or  for  a  warrant  to 
raw  the  tithes  ipsa  corpora.  And  if  the  tacksman,  or  any  other, 
continue  to  possess  the  tithe,  after  the  inhibition  is  executed,  he 
is  liable  in  a  spuilzie  f-    This  kind  of  inhibition  therefore  differs 

much 

*  Inhibition  of  teinds  can.be  ased  only  by  a  proprietor,  or  one  who.  has  a  proper 
title  to  enter  to  the  possession '^^;  Fac.  CM.  Ncv.  26.  1760^  United  CoUeges  tf  Si 
JndreafSi  Dict.  p.  l&SM. 

'  f  It  has  been  found,  that  citation,  in  an  action  at  the  instance  of  the  titular  against 
the  landholder  possessing  the  tithe  by 'tacit  relocation,  concluding  for  payment  of  a 
yearly  sum  as  the  supposed  amount  of  the  free  tithe,  did  not  subject  the  landholder  to 
a  higher  payment  than  the  former  tack- duty,  though  the  Court  at  Uie  same  time  sub- 
jected the  landholder  to  payment  of  the  full  tithe  from  the  date  of  their  interlocutor  ; 
Nov.  14.  1765,  JS.  March  contra  LeiskmanSf  DiCT.  p.  15S24.  Lord  Kames  reports  a 
casct  Barl  qfSelkirh  Dec.  7. 176S,  Dict.  p.  15824,  where  the  Court  is  said  to  have  found 
citation  in  an  action  for  bygones  sufficient  to  interrupt  tacit  relocation :  But  this  is  not 
a  correct  account  of  the  decision ;  for  the  Court,  upon  a  reclaiming  petition,  fimiid  the 
titular^s  nght  to  commence  from  their  first  interlocutor  by  which  that  rig^t  was  ascer- 
tained. The  Court  have  since,  upon  a  most  mature  deliberation,  assoilzied  from  by- 
gone teind-duties  up  to  the  date  of  the  final  judgment  of  the  Inner-House  ;  Fac. 
CM.  Feb.  25.  1795,  Sir  John  Scott^  Dict.  p.  15700  *7'. 

In  an  action  for  bygone  teind-duties,  it  is  only  the  actual  proven  teind  of  each  year 
that  can  be  demanded.  The  surrogatum  of  one-fifth  part  of  the  real  rent  cannot  be  ad- 
mitted  in  such  a  case,  as  in  a  regular  action  of  valuation ;  and  even  when  the  tithes  an 
valued,  the  decree  can  operate  only  from  its  own  date ;  Foe.  CM,  Feb.  20.  1799|  Latfy 
Christian  Grahamf  Dicr.  p.  1106S. 

*7^  That  b  to  say,  it  is  inept  at  the  instance  of  a  party  merely  asserting  a  right,  and 
who  has  brought  no  process  for  ascertaining  that  right. 

«7i  Xhe  principle  of  decision  in  this,  and  the  subsequent  case  ot  Ladjf  C.  Qraham^ 
has  nothing  to  do  with  tacit  relocation ;  though,  like  it,  it  restsa  good  deal  on  the  bona 
Jides  of  the  party  liable  in  teind.  Had  tacit  relocation  applied,  or  had  the  defender^ 
title  of  possession  depended  in  any  measure  on  a  lease  of  his  teinds,  there  could  have 
been  no  difficulty  in  ascertaining  the  value  of  the  bygone  teind-duties,  as  that  wmld 
have  appeared  from  the  rent  stipulated  by  the  lease  ;  while  the  question  of  payment^ 
again,  would  most  probably  have  been  decided  on  the  same  principles  as  in  other  ac- 
tions for  rents.  But  in  the  two  cases  referred  to,  the  defender  bad  neither  a  lease  of 
his  teinds,  nor  any  other  proper  right  to  them ;  and,  the  question  arising  as  to  die  ex- 
tent of  the  titular's  daim,  it  was  observed  on  the  bench,  ^  that  claims  for  arrears  of  ttinds 
^  are  extremely  unfavourable.    If  the  demand  had  been  made  in  proper  time^  die  iMii- 
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much  from  an  inhibition  of  lands ;  which,  as  shall  be  explained  T^^'^^  X- 
next  title,  is  a  diligence  that  lays  a  real  embargo  on  the  subject,  ^  -  '■  ' 
and  so  must  be  registered  befbre  it  can  interpel  singular  successors 
from  purchasing ;  whereas  inhibition  of  tithes  serves  merely  as  an 
intimation  by  the  titular,  to  stop  any  farther  intermeddling  with 
them ;  and  so  needs  only  to  be  published  in  the  parish  where  the 
lands  lie.  A  bare  inhibition  of  tithes  gives  no  right  to  the  titular 
to  turn  any  person  out  of  possession :  For  as  warning  used  against 
a  tenant  is  not  a  sufficient  ground  for  the  landlord  to  remove  him 
summarily,  without  a  previous  decree  of  removing ;  neither  can  a 
titular,  even  after  inhibition,  debar  his  tacksman,  or  any  other  who 
had  been  formerly  in  the  lawful  possession,  from  retaining  it,  till 
he  be  authorised  to  turn  him  out  by  the  sentence  of  a  judge,  with'- 
out  incurring  a  spuiLzie,  Stairj  Jan.  27.  1665,  L.  Bearfordj  (Dicx. 
p.  1817). 

*  46.  This  title  may  be  concluded  with  an  account  of  the  provi-    Modification  of 
sions  of  stipetid  made  by  law  for  the  maintenance  of  the  Reform-    teinds  for  minis- 
ed  clergy,  and  of  the  other  legal  rights  and  privileges  to  which    oJ^n/a^f  ^ 
parochial  ministers,  or  their  executors,  have  been  entitled,  after  all    pend. 
the  former  expedients  enacted  for  their  support  had  proved  inef* 
fectual,  in  the  manner  related,  mpr.  §  17,  18. — Besides  the  other 
powers  panted  to  the  commission  of  tithes,  by  1633,  C.  19.,  they 
were  authorised  to  modify  reasonable  stipends  to  the  parochial 
clergy  out  of  the  tithes,  mpr.  B.  1.  7\  5.  §  21,     By  a  former  com^ 
mission,  which  had  been  appointed  by  parliament  for  the  same 
purpose^  1617,  C.  3.,  the  lowest  rate  of  stipend  that  was  to  be  mo- 
dified to  any  minister  Was  500 ,  merks  Scots,  or  five  chalders  of 
victual,  unless  where  the  whole  fruits  of  the  benefice  fell  short  of 
that  quantity ;  and  the  highest  was  1000  merks,  or  ten  chalders  of 
victual  *.    By  the  act  1633,  C.  8.,  the  minimum  was  raised  to  eight 
cllalders  of  victual,  where  victu^-rent  was  paid,  or  proportionally 
in  money ;  which  proportion  is,. by  a  posterior  clause  in  the- statute^ 
declared  to  be  800  merks,  unless  where  there  shall  be  a  reasonable 
cause  for  giving  less  *'*.    But  neithet  that,  nor  any  subsequent  com- 
missions of  tithes,  were  limited,  as  to  their  powers  of  attering  the 
old  maximtan  fixed  by  the  act  1617.     And  therefore,  now  that  the- 
expense  of  living  is  so  much  heightened,  the  commission-court 

exercise 

*  Victual  is  the  name  siveki  in  onr  law  to  any  «oit  of  grain x>r  corns ;  and  a  chalder 
of  oat-meal  is  sixteen  bolls,  at  eigbt  stone  weight  to  each  boli. 


"  tors  would  in  all  probability  have  purchased  their  teinds.  Any  title  of  possession, 
«  therefore,  sufficient  to  put  them  in  bonajide  to  suppose  that  they  were  not  liable  to' 
<<  a  claim  of  this  nature,  is  always  sustained  as  a  valid  defence  against  it.**— <*  Even 
«<  when  the  heritors  have  no  such  defence^  it  is  always  very  difficult  for  the  titular,  in 
«<  an  action  for  arrears,  to  ascertain  the  extent  of  his  right.  It  is  incumbent  on  him  to 
<<  establish  what  was  the  actual  amount  of  the  teinds  in  each  year ;  for  he  is  not  enti- 
re tied  to  substitute  in  its  place  tJiose  calculations  and  conversions  which  have  been  in- 
«  troduced  in  favour  of  heritors  in  processes  of  valuation."  It  was  on  this  last  prin- 
ciple, and  in  respect  <<  that  the  pursuers  did  not  now  offer  to  prove  the  annual  value 
»  of  tlie  teinds  previous  to  the  decree  of  valuation,?  that  judgment  was  pronounced' 
in  Lady  C.  Grahaa/u  It  was  on  the  principle  of  a  colourable  title  of  possession,  that 
judgment  was  pronounced  in  Sir  John  Seatt.  Where  there  is  no  colourable  title  of 
possession  on  the  part  of  the  heritor,  and  where  the  titular  can  prove  the  actual  amount 
of  the  teinds  *' for  each  year,**  during  which  he:  claims  arrears  it  is  thought  the  issue 
might  be  more  in  his  favour. 

See  on  the  subject  of  tacit  relocation,  2.  Connelly  (Tithes^)  489 ;  and  on  that  of  ar- 
rears of  teinds,  IbifL 


a7»  By  50.  Qeo*  IIL  c.  84.  the  minimum  stipend  is  now  fixed  at  <*  a  yearly  amount' 
«  or  value  of  L«150  Steriing.^    Where  there  are  not  teinds  to  pay  thi^  amount,  the 
defidency  is  made  up  from  a  sum  yeariy  <^  set  apart  and  appropriated  in  thehands  of 
M  his  Majesty's  Receiver-General  and  Paymaster  in  Scotland,  out  of  the  public  re- 


(«  venues.'' 
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above  that  maximum^  where  there  is  enough  of  free  tithes  in  the 
parish.  The  reasons  which  chiefly  move  the  court  to  grant  aug- 
mentatiiHis  are,  that  the  parish  is  a  place  of  more  than  ordinary 
resort,  or  that  the  cure  is  burdensome,  or  that  the  necessaries  of 
life  give  an  high  price  in  that  part  of  the  country,  or  that  the 
scanty  allowance  ot  stipend  in  that  pariish  bears  too  small  a  pro- 
portion to  the  weight  of  the  charge  *^^  *. 

71 

*  The  Court  of  Commissionen  of  Teindsy  for  a  long  time  subsequent  to  the  commis- 
sion li07j  refiised  to  grant  a  second  augmentation  of  any  stipend  which  had  been  once 
augmented  since  the  date  of  that  commission.  This  judgment,  in  particular,  was  pro- 
nouncedy  Aug.  4.  1779,  MiUigan  contra  Heritors -of  Kirkden^  Dicr.  p.  14816.  And 
notwithstanding  a  reversal  in  the  House  of  Lords,  Jubf  8.  17849DiCT.p.  7479,  die 
Court  again  decided  as  they  had  done  in  the  case  of  Kirkden,  Fac.  CM.  Dee.  23. 1786, 
Mitchell  contra  Heritors  of  Tingwallj  DiCT.  p.  14817;  but  this  judgment  was  in  like 
manner  reversed,  and  the  cause  remitted  back  to  the  court  of  commissioners  for  con- 
sideration, May  22.  1789.  Since  that  period,  the  point  is  no  longer  considered  as  mat- 
ser  of  doubt,  the  Court  having,  in  cases  without  number,  granted  re-aoffnientations 
suitable  to  the  circumstances  of  each  parish.  See  Ministei-  of  PresUn&rk^  Feb.  8. 
1808,  DiCT.  App.  voce  Stipend,  No.  6  *^*. 

^The  steps  for  obtaining  a  modification  or  augmentation  of  stipendy  like  other  pro- 

^  ceefiogs 

^^^  How  far  should  the  possession  of  a  glebe  of  extraordinary  extent,  or  of  laoA  wfaidi 
bave been  mortified  and  attached  to  the  benefice,*affect  the  minister's  claim  to  an  aogmen- 
tation?  In  general,  the  principle  laid  down  by  the  Court  in  Bmtle^  22^2  Nov.  1809,  obser- 
ved in  a  note  to  Minister  of  Old  Deer,  SSd  Nov.  1808^  Fac.  CoU^  would  appear  to  be 
correct ;  viz.  **  That  if  the  glebe  had  as  usual  been  designated  from  the  heritors,  it 
<'  ought  to  be  taken  into  consideration ;  but  if  what  was  called  glebe  bad  been  given 
*<  aliunde  by  way  of  mortification,  it  ought  not  to  be  considered,  because  that  would  be 
<<  frustrating  the  intention  of  the  granter,  who  meant  it  as  an  addition  to  dbel^al  pio- 
'<*  Tision  of  the  minister.**  In  the  particular  case,  the  Court  did  not  tbinl:  the  excess 
<of  the  Talue  of  the  glebe  sufficiently  considerable  to  affect  materiafly  tbe  augmentation, 
so  that  there  was  no  proper  decision  on  the  point.  But  the  principle  was  afterwards 
given  effect  to,  Kmnedy^  9th  Dec.  1818,  Fae.  Coll. ;  where,  there  bang  no  tnce  of 
the  glebe's  having  been  designated  out  of  the  lands  of  the  heritors,  the  Court  deem- 
ed it  an  irrdevant  consideration,  that  '<  the  glebe  happened  merely  to  be  larger  than 
«  usual.''  Hie  case  of  JUan^  ^SdJan.  1811,  i&fld.,  is  not  a  coiiflicting  authority,  ha* 
ing  been  decided  on  specialties,  which  at  once  reconcile  it  to  the  general  rule*  The 
mortification  was  not  tnere  panted  to  *<  the  minister  of  an  existing  parish."  On  the  con- 
trary, the  object  of  the  parties  was  to  have  an  additional  church ;  *<  towards  the  sdpend^ 
whereof  they  aocordinffly  mortified' certain  lands.  In  consequence  of  this,  a  newps- 
rish  was  erected,  and  tne  mortifiGalion  was  fi>und  so  very  considerable,  as  of  itself  to  be 
<<  sufficient  for  the  endowment  of  the  minister."  In  these  circumstaUcesy  wbidi  took 
the  case  altogether  out  of  the  common  situation,  the  Court  hek),  <<  that  the  teinds  were 
*^  liable  only  subsidiaries  in  so  far  as  the  mortified  fund  was  not  sufficient"  And  it 
afterwards  turning  ont  that  the  minister  was  <<  already  sufficiently  provided^"  the  aug- 
mentation was  refused. 

*^^  This  matter  is  now  regulated  by  statute  4is  folbws: — <*  1^/,  It  is  not  competent 
^*  to  augment  or  modify  any  stipend  which  shall  have  been  augmented  or  modified 
^  prior  to  the  passing  of  this  act  (SOth  June  1808,)  until  the  expiration  of  15  yean 
<<  from  and  afler  the  date  of  the  last  final  decreet  of  modification  of  such  stipend  f* 
Stat.  48.  Geo.  UI.  c.  138.  $  1.  2d,  <<  No  stipend  which  shall  be  augmented  or  mo- 
<*  dified  by  a  decree,  after  the  passing  of  this  act,  shall  be  again  augmented  or  modi- 
M  fied  until  the  expiration  of  ^  years  from  and  after  the  date  of  such  decree  of  mo- 
<^  dification  thereof:  Nor  shall  any  such  stipend  be  augmented  or  modified^  at  any 
<'  future  period,  until  the  expiration  of  20  years  from  and  after  the  date  of  the  last 
*<  decree  of  modification  thereof  respectively  $"  Ilnd.  $  2.  8d^  In  prooessea  called  in 
Court  prior  to  12th  March  1808,  and  still  continuing  in  dependence  at  or  after  the 
passing  of  the  act,  ^  it  shall  be  competent  to  the  pursuer  either  to  suspend  the  asffle 
<'  untn  15  years  have  elapsed  from  the  date  of  the  last  preceding  decree  of  oaodifica- 
^  tion,  or  to  prosecute  the  same  to  a  conclusion  forthwith ;"  but  ^  if  the  etmend  in 
^<  any  such  depending  case  shall  be  augmented,  or  modified,  by  a  decreet  tSka  the 
<*  passing  of  this  act,  the  same  shall  not  be  aoain  augmented  or  modified,"  except* 
ing  firom  20  years  to  20  years,  as  in  case  second,  Ibid.  $  8. 

In  inteipreting  the  words  of  this  statute,  it  has  been  decided,  Istj  That  die  ^  last 
<<  final  decreet  of  modification,"  implies  not  the  interlocutor  or^naliy  graiilii^  the 
modification,  but  the  interlocutor  ultimately  adhering  to  that  one,  and  doMW  the 
litigation :  And,  2d,  That  the  words,  «<  it  shall  not  be  competent  to  the  Lorda  ofSes- 
«  sion  to  augment,"  imply,  that  it  shall  not  be  competent  to  commeooe  Aeaocfei^  by 
citation  of  the  party ;  Daun,  6th  June  1810,  Fac.  Coll.  /  Minister  of  SiraikmMok  ISth 
Dec.  18il»  observed  2.  Conndl,  {Tithes,)  1S8. 
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47.  Where  a  determinate  quantity  of  stipend,  either  in  money 
or  corns,  is  modified  to  a  minister  out  of  the  tithes  of  the  parish, 
without  proportioning  the  stipend  among  the  several  landholders, 
the  decree  is  called  of  modification :  But  where  that  quantum  is  also 
localled  or  proportioned  among  the  different  landholders  liable  in 
the  stipend,  it  is  styled  a  decree  of  modification  and  locality.  The 
whole  tithes  of  the  paric^,  out  of  which  the  stipend  is  modified, 
are  understood  to  be  a  security  to  the  minister,  till,  by  a  decree  of 
locality,  the  proportions  payable  by  each  landholder  be  ascertained. 
Where  therefore  a  stipend  is  only  modified,  the  minister  may  sin- 
gle out  any  proprietor  he  shall  think  fit,  who  will  be  liable  in  the 
first  instance,  in  so  far  as  his  tithes  extend ;  though  that  should  ex- 
ceed the  quota  of  stipend  which  might  justly  fall  to  his  share,  in 
proportion  with  the  other  landholders  in  the  parish,  Stair^  Dec.  3. 
1664,  tiutchesonj  (Dict.  p.  14788)  *'^     Afler  a  decree  of  locality,  no 

landholder 

ceedings  before  the  cominission-courty  are  carried  on  in  the  form  of  a  regular  action, 
originating  in  a  summons,  generally  at  the  instance  of  the  minister,  as  being  more  im- 
mediately mterested,  though  it  has  been  found  competent  for  a  patron  to  bring  the  ac- 
tion; RM.  D.  of  dueensbmy,  I9th  July  1749,  Dict.  p.  15662;  Ibid.^Falc.  Dunbar^ 
nth  Jan.  1750,  Dict.  p.  15663  •^J. 

^75  ii  In  order  to  guard  a^inst  collusion,"  it  has  been  <<  enacted,  that  every  minister 
"  insisting  in  the  process  ot  augmentation,  shall,  after  the  passing  of  this  act»  besides 
<<  calling  the  heritors,  also  cite  the  moderator  and  clerk  of  the  Presbytery  of  the 
<<  bounds,  and  furnish  them  with  a  statement  of  the  amount  of  his  present  stipend,  and 
^*  the  addition  to  the  stipend  which  he,  means  to  crave,  in  order  that  the  Presbytery,  if 
«  they  shall  judge  it  proper,  may  appear  as  parties  to  the  process;  and  in  the  event  of 
^<  the  Presbytery  entering  no  appearance,  the  minister  shall  forthwith  transmit  to  the 
^*  moderator  or  clerk  of  the  Presbytery  a  certified  copy  of  the  interlocutor  pronounced 
<<  bjr  the  Court  \  and  it  shall  be  competent  to  the  Presbytery,  within  five  months  after 
^<  such  interlocutor  is  pronounced,  to  enter  an  appearance,  and  to  shew,  if  they  shall  see 
«  cause,  that  the  decree  of  modification  pronounced,  is  collusive  and  prgudicial  to  the 
«  benefice;"  &a^.48M6£».IZ7.c.lS8.  $  17}  Minister  of  Old  Meldrum^  IStADec.  1811 ; 
observed  2.  Connelly  (7¥t^i)  169. 

An  assistant  clergyman,— even  where  his  appointment  does  not  arise,  as  in  the  usual 
case^  from  a  temporary  necessity  occasioned  by  the  age  or  infirmity  c^  the  incumbent, 
but  where  it  arises  from  the  peculiar  nature  of  the  charge,  and  is  in  some  sort  pro- 
vided under  authority  of  the  Court  of  Teinds, — is  not  entitled  to  have  a  separate  sti- 
pend localled  in  his  favour,  and  so  cannot  pursue  an  auffmentation.  ^  This  was  con* 
«<  sidered  as  an  important  general  question  of  law ;  and  it  was  unanimously  held  by  the 
^<  Court,  that  the  minister,  being  the  only  incumbent,  was  the  only  person  entitled  to 
^*  sue  for  an  augmentation,  and  must  have  the  whole  stipend  modified  and  localled  to 
«(  him  in  the  first  instance;  though  his  right  should  be  burdened  in  favour  of  the 
«  assistant,  who  was  subordinate  to  him,  and  over  whom  it  was  expedient  he 
«  should  have  this  control,  as  being  one  for  whose  behaviour  and  character  he  was 
«  in  some  measure  answerable  j''  Fac.  ColL  Macruer^  ISthMay  1803,  Dict.  p.  1571 1. 
The  same  found,  in  the  case  of  an  Assistant  and  Successor ;  Ibid.  Skaw^  29th  Ja^ 
nuary  1806,  DiCT.  v.  Stip£ND,  Apf.  NO.  5.  An  augmentation  cannot  be  pursued, 
even  by  a  second  minister^  where  established,  not  *<  by  the  authority  of  the  Commission 
«<  for  plantation  of  kirks  and  valuation  of  teinds,  but  by  private  agreement  with  the 
•<  heritors,  or  magistrates  of  burghs ;"  Kilk.  Marshall,  1th  July  17S8,  Djct.  p.  14795  \ 
sed  contra,  where  the  Commission,  in  a  previous  proceeding  as  to  the  stipend  of  this 
second  charge,  had  already  <^  so  far  interposed,  as  to  convert  so  much  of  the  money 
<<  into  victual,  and  to  determine  by  whom  the  same  should  be  paid  as  the  constant  sti- 
«  pend  in  all  time  comine ;"  Ibid.  Faimie,  14M  June  1749,  Dicr.  p.  14796. 

An  obligation  granted  by  the  minister  to  the  heritors  on  their  withdrawing  opposi- 
tion to  a  former  augmentation,  that  he  would  not  bring  another  during  his  incumben- 
cy, does  not  prevent  him  from  again  applying  for  one ;  the  Court  uniformly  discou- 
raging ail  such  private  contracts  respecting  augmentations ;  Fac.  Coll.  Earl  of  Kellie^ 
91 A  March  1803,  DiCT.  p.  15710;  2.  Connellf  Tithes, J  1€8, 

For  '^  the  form  of  proceeding  in  processes  of  augmentation,  modification  an^  lo* 
<«  cality,"  see  A.  S.  Bth  July  1809. 

^7tf  Since  the  A.  S.  Sih  July  1809,  this  course  of  proceeding  against  individual  he- 
ritors has  given  place  to  interim  decrees  of  locality  against  the  whole.  It  is  a  good 
ground  of  suspension,  that  the  stipend  allocated  against  any  heritor,  by  such  interim 
ecree^  exceeas  his  valued  teind;  Fac.  Coll.,  Macartney,  Mh  March  1817;  but  it  is 
not  competent,  by  any  accounting  in  a  process  of  locality,  to  adjust  overpayments  by 
heritors  upon  interim  schemes;  Ibid.  Heritors  of  Abemethy,  ^th  December  1819. 
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Book  II.       landholder  is  liable  in  more  than  the  proportion  that  he  is  charged 

with  by  that  decree  *.  An  action  of  recourse,  however,  is  oompcs- 
tent  to  the  landholder,  who,  in  a  modified  stipend,  is  thus  made  ii^ 
able  in  the  first  place,  against  the  rest,  Ibid.  Modified  stipends, 
though  part  of  them  be  generally  decreed  to  be  paid  in  money,  are 
in  effect  payable  out  of  the  tithes,  and  come  in  place  of  them ;  for 
the  commission  court  has  no  power  to  modify  stipends  beyond  the 
extent  of  the  tithes  in  the  parish  f.    They  are  merefbre^  like  the 

tithes 

*  Tbe  quesUon,  Wbetfaer  after  a  stipend  is  aBocated,  each  heritor  is  personally  lia- 
ble for  tbe  sbare  laid  on  him  ?  was  deoated,  but  not  finally  decided,  Campbell  agtinst 
Murray,  June  1726,  Dicr.  p.  14792.  In  a  later  case,  tbe  heritor  was  found  personally 
liablei  Minister  of  Eskdaletmiir,Julv  80.  I742|  DiCT.  p.  14795.  Tbe  same  rule  would 
probably  be  adopted  in  the  case  of  an  interim  decree  of  locality. 

f  Where  the  whole  teinds  of  a  parish,  or  nearly  the  whole^  bad  been  valued  in  mos- 
fiey,  tbe  Court  refused  to  modify  from  them  a  stipend  in  vianal ;  Foe.  CoU.  Feb.  S7. 
1793,  Gordon^  Minister  of  Stratidon^  Dicr.  p.  14821 ;  June  19.  1193,  Duke  of  Gordon 
contra  Minister  of  Dumbleat,  not  reported.  But  in  a  later  case^  the  Court,  after  a  le- 
gal argument  upon  the  general  question,  found,  <*  that  victuaUstipend  may  be  allocated 
'^  on  heritors,  whose  teinds  are  valued  in  money,  the  value  of  tbe  money  being  compnt- 
**  ed  at  a  medium  of  the  fiar-prices  for  the  county,  which  have  been  struck  for  the  last 
^  seven  years  preceding  the  interlocutor  of  augmentaUon,  agreeably  to  the  rule  fol- 
**  lowed  in  the  case  of  the  process  of  sale,  (vide  supra.  Note  subjoined  to^$  SI.) ;  with 
^  this  explanation,  that  as  the  stock  cannot  be  encroached' upon,  it  shall  be  optional 
*^  to  any  heritor,  instead  of  delivering  and  paying  the  quantity  of  victual  and  money 
**  stipend  thus  laid  upon  him,  at  any  time  to  give  up  and  pay,  in  all  time  thereafter 
**  to  the  minister,  the  whole  of  bis  valued  teind,  acooraing  as  tbe  same  shall  have  been 
<<  ascertained  by  his  decree  of  valuation;"  Foe,  CM.  Jan.  24. 1798,  Mitchell,  Minister 
<jf  Lamin^on,  Dicr.  p.  14827.  The  Court,  Jan.  SI.  1798,  gave  the  same  judgment 
in  similar  cases  from  the  ipmAie»oi Skene,  Cummertrees,  and  Roxburgh.  See  note  un- 
der the  case  of  Lamington .  It  was  observed,  that  where  one  heritor's  teinds  happened  to 
be  valued  in  grain,  and  another  heritor's  in  money,  there  was  a  necessilj' of  apportion* 
ing  both  the  victual-stipend  and  the  money-stipend  upon  each,  in  order  to  preserve 

equality  between  them  ^^^.  ^ 

* 

An  heritor,  whose  teinds  have  been  valued,  is  entitied  at  any  time*  to  surrender  his 
teinds  at  the  valuation  ;  and  this,  however  long  he  may  have  been  in  die  cnstom  of 
payifig  beyond  bis  valued  teind,  and  even  though  these  payments  have  been  made  under 
the  sanction  of  prior  decrees  of  locality ;  MitcheU,  ciU  in  not.  h^  p.  ;  Foe.  CM.,  DaU 
gleish,  I6th  Nov.  1803,  Dicr.  p.  15714;  Ibid.  Locality  of  Eddleston,  ^th  Dec.  r805i 
Dicr.  V.  Teinds,  App.  No.  18. ;  Minister  ofNenthom,  ^\st  Feb.  1810,  Ibid.,  in  not. 
to  Eddleston ;  Locality  ofFeam,  2lst  Nov.  1810,  Fac.  Coll. ;  Ogilvie  5th  June,  1811^ 
Ibid.i  Mojmell,  M  June  1818,  IbidL  s  MavtoeU,  Sd  July  1816,  Ibid.s  Macartnof^ 
supr. :  48.  Geo.  III.  c.  188,  $  14.  \  8.  Connell,  {Tithes,)  295,  et  seq.  But  where  tro 
minister  has  acquired  a  right  to  the  overpayments  by  positive  prescription,  in  the  ftice  of 
a  subvaluation  which  had  never  been  acted  upon,  and  before  that  subvaluation  had  been- 
approved  by  the  High  Commission,  the  subsequent  approbation  will  <*  be  limited  and 
'*  qualified  by  said  prescriptive  right ;"  and  a  posterior  surrender' will  not  disturb  the 


having  two  distinct  parcels  of  land  in  a  parish,  with  distimTt  valuations  efTeiring  to  each 
parcel,  is  entitied  to  surrender  the  valued  teind  of  one,  and  retain  tbe  other ;  Ogilme, 
supr. 

The  minister's  right  to  his  full  stipend  as  localled,  cannot  be  impaired  or  altered  by 
such  surrenders.  Where  an  heritor,  therefore,  in  place  of  paying  the  proportion  of 
stipend  allocated  on  him,  finds  it  more  for  his  interest  to  surrender  his  valued  teind, 
any  compensation  to  the  minister  which  this  may  render  necessary  will  be  provided 
for,  if  the  circumstance  occurs  in  the  course  of  a  process  of  locality,  by  a  rectified 
scheme,  localling  the  deficiency  on  the  other  heritors ;  Dalgleish,  supr.  s  where  it  oc- 
curs afterwards,  indemnification  has  been  given  in  the  shape  of  additional  augmenta* 
tions;  Locality  ofGairhch,  lOth  Feb.  and  16th  June  I'SIS  ;*  Minister  ofNaime,  30tA 
June,  observed  2.  Connell,  304.  et.  seq. 

*7^  This  matter  is  now  put  to  rest  by  statute.  The  48M  Geo.  HI.  c.  188,  §  8. 
enacts,  <*  That  every  stipend  which  shall  be  augmented  after  the  passing  of  this  act^ 
«<  shall  be  wholly  modified  in  grain  or  victual,  even  although  part  or  the  whole  thereof 
*<  shall  have  been  previously  modified  in  money,  or  although  part  or  tiie  whole  of  th^ 
**  teinds  shall  be  money  teind ;  unless  where  it  shall  appear  necessary^  on  account  of  the 

«  state* 
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tithes  themselves,  debita  fructuum ;  so  that  singular  successors  can- 
not be  sued  for  the  arrears  of  stipend  due  previously  to  their  right  j 
nor  fiars,  for  the  arrears  thereof  which  had  become  due  during  the 
subsistence  of  a  liferent  that  excluded  them. 

48.  As  the  submission  by  the  clergy  to  Charles  L,  gave  him  no 
power  to  determine  concerning  the  tithes  that  were  then  possessed 
by  the  bishops,  the  commission-court  erected  in  ]  633  was  not  au- 
thorised to  modify  a  stipend  to  the  incumbents  in  the  bishops' 
patrimonial  churches,  which  therefore  continued  to  depend  solely 
upon  them.  By  1641,  C  30.,  bishops'  churches  were  put  on  the 
same  footing  with  others :  But  it  would  seem,  that  upon  the  resti- 
tution of  Episcopacy  in  1662,  the  ministers  serving  the  cure  in  the 
patrimonial  churches  were  brought  back  to  their  former  depen- 
dence on  the  bishops,  and  that  the  dependence  is  now  transferr- 
ed from  the  bishops  to  the  King,  who,  by  the  abolition  of  Epis- 
copacy in  1690,  has  come  in  their  right.  In  processes  for  a  legal 
stipend,  insisted  on  by  these  ministers  since  that  perrod,  Uie 
commission  court  for  some  time  did  not  adventure  to  mo- 
dify a  stipend  to  them  out  of  the  tithes.  They  barely  recom- 
mended to  the  Lords  of  Treasury,  and,  since  the  Union,  to  the 
Barons  of  Exchequer,  to  procure  for  the  pursuers  a  royal  gift  of 
such  part  of  them  as  might  be  sufficient  for  their  maintenance ;  see 
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state  of  the  teinds,  or  on  account  of  the  interest  of  the  benefice,  or  on  account  of  the 
nature  of  the  articles  other  than  grain  or  victual,  which  have  been  in  use  to  be  deliver- 
ed in  kind|  as  stipend,  that  a  part  of  the  said  stipend  should  be  modified,  not  in  grain 
or  victual,  but  in  money,  or  should  be  modified  in  such  other  articles  as  have  been  in 
use  to  be  delivered  in  kind  as  stipend/'  The  Court  are  accordingly  required,  *<  in  the 
<^  case  of  every  decree  of  modification,  which  shall  be  pronounced  after  the  passing  of 
'^  this  act,"  ''  to  convert  the  said  money  stipend,  or  money  teind,  into  grain  or  victual," 
according  to  an  average  of  the  fiar  prices  <<  for  seven  years  preceding  the  date  of  the 
«  decree  of  modification,  and  exclusive  of  that  year  in  which  such  decreet  of  modifi- 
«  cation  shall  bear  date ;"  IbicL  $  9.  10.  and  18. 

Another  clause  (§  11.)  enacts,  **  That  it  shall  not  be  competent  for  the  Lords  of 
Council  and  Session,  as  commissioners  aforesaid,  where  a  stipend  shall,  after  the 
passing  of  this  act,  be  modified  in  grain  or  victual,  in  whole^  or  in  part,  to  authorise 
the  minister  to  receive  the  same,  or  any  part  thereof  in  kind ;  but  that  it  shall  only 
<*  be  competent  for  them  to  decree  the  value  thereof  to  be  paid,  or  for  him  to  receive 
<<  the  same  in  money,  according  to  the Jlar  prices  of  the  kind  or  description  of  grain 
<<  or  victual,  into  which  the  same  shall  have  been  modified,  appearing  from  the  annual 
<<  fiars  of  the  county  or  stewartry,"  where  the  parish  <^  shall  not  be  altogether  situat- 
<^  ed  in  one  and  the  same  county  or  stewartry ;  or  where  no  annual  fiars  applicable  to 
«  the  kind  or  description  of  grain,  or  victual  modified,  shall  be  struck  in  the  county  or 
<<  stewartry  wherein  such  parish  is  situated,''  the  Court  are  empowered  **  to  fix  upon 
<<  and  specify  two  or  more  of  the  adjoining  counties,  or  such  stewartry,  county,  or 
«<  counties,  as  th^  shall  deem  most  suitable  in  the  circumstances  of  the  case,  according 
<<  to  the  annual  fiar  prices  of  which  stewartry,  county  or  counties,  they  shall  decree 
<<  the  value  thereof  to  be  paid  in  money;"  I6id.  §  12.  Where  there  <*  shall  be  difie- 
«<  rent  rates  of  annual  fiar  prices  for  any  county  or  stewartry,  district  or  plac6,  struck 
<<  in  virtue  of  authority  from  the  Sheriff  or  Stewart,"  the  conversion  <<  shall  be  made 
€f  according  to  the  highest  annual  fiar  prices;"  Ibid.  $  13.  The  stipend  when  thus 
converted  is  payable  by  the  Linlithgow  measure,  without  any  regard  to  the  measure  of 
the  particular  county  where  the  parish  lies  i  Fac.  CoU.f  Minister  qf  Rothesay,  2^th  May 
1820. 

A  question  has  been  raised,  whether  the  above  provisions  of  the  statute,  rendering 
it  incompetent  to  draw  the  stipend  *<  in  kind,"  apply  to  the  case,  where  a  surrender  of 
teinds  has  been  made, — or  where  the  whole  teinds  of  a  parish  have  been  exhausted, 
and  modified  as  stipend  by  decree  of  Court.  In  both  of  these  situations,  the  statute  has 
been  held  peremptory,  Fac.  Coll,,  Maafoell,  2d  June  1813 ;  Ibid.  Smith,  23d  June 
1814.  From  what  passed  on  the  bench,  however,  at  pronouncipg  this  last  decision,  a 
doubt  seems  again  to  be  thrown  over  the  effect  of  the  statute,  in  the  case  of  a  surrender. 
It  has  accordingly  been  observed,  that  <<  this  point  may  be  considered  as  remaining  ua- 
*«  settled  ;"  2.  Connell,  (Tithes,)  152. 
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by  the  palron 
firom  prcqper  be* 
oeficiariefl)  must 
be  sold  to  tbe 
heritor  at  six 
years'  purchase. 


Forbes  an  Tithes^  p.  386.  But  the  commission-court  are  now  in  uae 
to  modify  stipends  to  the  ministers  of  mensal  churchet  out  of  hu 
shops'  tithes ;  because  the  general  scope  of  the  law  is,  that  the  ml. 
nister  of  each  parish  should  have  a  competent  stipend  modified 
out  of  the  tithes  of  his  parish  ♦. 

49.  Notwithstanding  the  several  particulars  before  mentioned, 
by  which  parochial  tithes  were  misapplied,  both  during  Popery,  and 
since  the  Reformation,  some  few  ben^ces  remained  entire  in  the 
hands  of  the  parsons,  where  the  tithes  bad  been  neither  erected  in* 
to  temporal  lordships,  nor  otherwise  charged  with  any  burdens. 
The  mmisters  planted  in  those  churches  after  the  Reformation  had 
the  same  proper  right  to  them  that  the  beneficiaries  had  in  the 
times  of  Popery ;  and  they  might  grant  leases  of  them  under  the 
statutory  limitations  above  stated,  §  8.  But  when,  by  1649,  C.  39,, 
the  right  of  presentation  was  taken  from  patrons,  that  act,  to  compen- 
sate for  their  loss,  declared  the  ri^t  of  all  tithes  not  formerly  dis- 
posed of  to  be  in  the  patrons,  with  the  burden  of  reasonable  sti- 
p^ids  to  the  ministers ;  by  which  all  ministers  were  in  effect  made 
stipendiary^  And  though  that  act  was  rescinded  upon  the  Resto- 
raticm,  a  power  was  again  granted  to  patrons,  by  1690,  C.  2S.,  and 
1693,  C,  25.,  to  redeem  from  the  proper  beneficiaries  who  still  re- 
mained, their  whole  tithes,  upon  providing  them  with  competent 
stipends;  reserving  a  right  to  them  to  continue  in  the  full  pos- 
session of  their  benefices  till  legal  stipends  should  be  modified  to 
them  t«  1^^  luidholders  liable  in  the  tithes  may,  by  the  aforesaid 
act  1690,  compel  the  patrons  to  sell  to  them  the  tithes  thus  redeem- 
ed from  the  beneficiary,  at  six  years'  purchase }  whereas  other  titu- 
lars lie  under  no  obligation  to  sell  theirs  under  nine  :|;. 

50. 

*  Where  part  of  the  tithes  of  a  parish  belong  to  the  bishop,  and  part  to  the  land* 
holders,  by  virtue  of  heritable  rights  from  lay  titulars,  the  tithes  bekxMniu;  to  the  famd- 
holders  most  be  exhausted  before  any  part  of  the  stipend  can  be  locauMiipoa  the  bi- 
shop's tithesp  because  bishops  are  considered  as  a  superior  order  of  ministers ;  Juljf  IS. 
1715,  Minister  ofAmgask  contra  The  Heritors^  mentioned  in  Fac.  CM.  Mardi  7. 1770^ 
Officers  of  Stale  contra  CampbeUqfLochndLpicr*  p.  14796 ;  Ibid,  ^hom  S.  1795,  Skenef 
Sfc.  Heritors  qftkvoiot^  Dior,  p,  1 482«.  See  Ibid.  Dec.  9. 1 795,  Heriti  — 
Dicr.  p.  1482S.    See  JViUiamon^  Nao.  27.  1773,  Dicr.  p.  14808  *^^. 

f  Teinds  formerly  held  by  the  members  of  the  bishop's  chapter  f$R  imdef  Ibe  two  sta- 
tutes cited  in  the  text,  and  hare  not  the  privileges  of  bishops'  teinds  i  Facm  OoU.  Mn  16. 
1788,  Christie^  DiCT.  [».  1481S^7j». .  ^nd.  May  28.  1797,  SolicUor  of  JMn.  Dicr. 
p.  15704. 

%  la  every  cAse  of  sale,  thertfore^  it  is  of  importance  to  inqonroy  whether  the  penoo 
fron  whom  the  tmids  are  to  be  purchased  has  right  to  them  as  titaihur,  or  aa  patit» 
merely.  It  waa  in  one  oAse  foond,  that  these  words  in  the  drfendef^s  tkkndeeda^  ^  una 
<<  cum  jure  patratiat6s  ecdesim  parochialis  et  parochiaa  de  Kirllppairieik  JPlemitg^  e(  ded- 
<<  mia  t«m  reetoriis  nam  vicariiaeamndem,^'  canried  right  only  as  patron)  Dec  4. 1748, 
Mmrqm  qf  Amumoakf  Dicr.  p.  15651  and  16662.    In  later  cbs^b,  thiadeekion  seems 

to 


p4^ 


^78  Those  YnAojpif  teinds  are  aloae  entided  to  this  pn^ivilMs^whidi  befoi^g^  to  thsi 
nank of  dergr atthe Refonnatieni  Fife. CM*  Christie^  16M«Aito  1788, Dicr. p.  14818 ; 
9.  ComMfUKtiMf)  SG9.  But  evca  wbeie  prinileged,  bidiopr  teinds  are  liable  to  si- 
location  before  coUare  teinds ;  Fac.  CM.  New  vMege  St  Andrevfs^  1th  December 
1808;  2.  QnmM^  {'Kthes^)  270.  Teinds  acquired  hf  a  c<Aege  fit>m  sn  ordimny  tits- 
lar,  ^  in  whose  hands  th^  had  been  liable  for  stipend,"  areentitfed  to  no  privfl^^  bot 
are  loeaQed  iqxm  as  if  s^  belongii^  to  the  titular ;  Ibid.  CM^  rf  fkaigfm^  S5fA 
Mm  1814. 

For  the  rule  in  regard  to  these  privileged  teinds,  m  the  case  of  united  pauses,  && 
ie^innot.  As  to  teinds  formmf  held  by  the  bishop'iB  dbptc 


^eii.h^.i6^iniwt.  As  to  teinds  form^  held  by  the  bishop^s  diapter,  omL  md^.  f  JLjy. 
•79  Thig  ease  goes  to  another  point ;  vtd.  supr.  not.  '79.  Tbe  doctrine  wUch  it  iabeif 
quoted  as  supportiiig»  was,  however,  again  ffiven  e^M  to;  Fac.  Cbtt.  SoL  qf  JUlest 
9d  December  1800,  Dicr.  t;.  TeikdSi  Ajjp.  No.  10 ;  2.  ConneU^  {Tithes^)  268. 
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50.  Though  tithes  seem  to  be  appropriated  by  law  to  the  subsis- 
tence of  the  clergyy  and  on  that  account  ought  not  to  be  applied 
for  providing  communion-elements,  more  than  for  purchasing  com- 
munion-cups, or  repairing  the  wall  of  a  church-yard,  the  com- 
mission-court are  in  use,  when  they  pronounce  decrees  of  locality, 
to  modify  a  fixed  sum  to  the  minister  out  of  the  tithes,  in  name  of 
communion-elements.  It  is  true,  that  that  burden  is  expressly  laid 
on  the  parsons,  fary  1572,  C.  54. ;  but  that  statute  ought  properly  to 
be  understood  of  the  few  ministers  who  were  proper  parsons  or 
beneficiaries ;  for  the  stipends  of  stipendiary  ministers  were  soon 
after  declared  free  from  all  burdens,  by  1599,  C.  162.  And  all 
our  ministers  are  now  become  stipendiary,  since  the  acts  quoted 
under  the  preceding  section  *•  l^e  sum  thus  awarded  for  com- 
munion-elements, as  it  is  specially  destined  for  defi*aying  the  ex- 
pense necessary  in  administering  that  holy  sacrament,  is  no  proper 
part  of  the  stipend,  though  it  be  contained  in  the  minister's  decree 
of  locality  y  and  therefore  is  not  due  to  him  for  the  years  in  which 
he  has  not  administered  the  sacrament,  but  ought  to  go  to  the  poor, 
July  21.  1718,  Parish  of  Ahdie,  (Dict.  p.  2490)  f- 

51  •  Though  ministers  have  not  now  a  ri^t  to  the  tithes  them- 
selves, yet  all  tithes  may  be  at  this  day  affected  with  the  burden  of 
a  stipend,  or  of  an  augmentation  of  stipend  to  the  minister,  to  such 
extent  as  the  oomitiission-court  shall  think  reasonable ;  some  more 
directly  and  others  only  subsidiaries  according  to  the  different  titles 
under  which  they  are  enjoyed.  In  this  matter,  the  following  rules 
are  established  by  practice.  Tithes  are  either  such  as  were  never 
erected,  u  e.  never  granted  by  the  crown  to  any  layman  ;  or,  2£%, 
They  have  been  erected  and  are  yet  in  the  hands  ol  the  lav- titular; 
or,  Sd/y,  They  are  let  in  lease  by  the  titular ;  or,  4/Ai^,  Iney  have 
been  heritably  disponed  by  hini.  Where  the  tithes  of  a  parish 
have  not  been  afiected  with  any  grant  in  fiivour  of  a  layman,  these 
ought,  in  the  Jirst  place,  to  be  applied  to  the  maintenance  of  the 
minister,  to  which  all  tithes  were  originally  destined.  In  default 
of  these,  the  tithes  which  are  yet  in  the  hands  of  the  lay-^titular, 
fall,  in  the  second  place,  to  be  auocated ;  ifbr  as  the  titular  of  a  be- 
nefice, who  himself  cannot  serve  the  cure,  is  bound  to  employ  a 
person  who  can,  the  burden  of  the  stipend  ought  to  fall  on  such 
titular,  as  long  as  he  has  a  sufficient  fund  in  his  own  hands,  rather 
than  upon  those  to  whom  he  has  granted  leases  or  heritable  rights 
of  the  tithes.    And  if  the  titular  does  not  draw  the  tithe  in  kind, 

but 

to  have  been  departed  from ;  and  clauses,  conceived  m  nearly  the  sane  tennsi  have  been 
held  as  vestfaig  not  only  Uie  patronage,  but  a  proper  titalanty,  and  consequently  giving 
right  to  demand  mne  year^  purchase  on  a  salew  In  partioular,  such  an  eifect  has  necai  r^ 
peatedly  given  to  these  words  \  <<  Una  cam  advocatioiie^  donation^  et  jure  patnmatAs 
<*  ecclesiae  parochialis  et  paroduao  de  ,  cum  decimis  rectoriis  et 

«  vlcariis  ejusdem ;''  July  20.  nsSfSpalding,  Dxcr.  p.  15670;  Tac.  C6U.  June  6. 
17M|  EUiU  Ogihief  Dict.  p.  15695 ;  Ibid.  Feb.  15. 1797,  Stewarts^  Dior.  p.  1570S.  In 
the  caae  ot^pMingf  it  ia  said  that  these  words,  <^  Necncm  advocationeta,  dooatioiem,  et 
«<  jus  patnmatfiaeodesitt  parochialis  de  freotom^etticarisBeyasdim,^ 

COAT^  the  patronage  only  of  the  parsonage  and  viesri^  tciads* 

*  According^  k  has  been  feuad,  that  the  coflBDnissioihiedunoaiiiMi^ 
comnMmion-ekMie&ts  out  of  the  stock ;  tUc.  CM.  Feb.  19.  1795,  WSkiet  I>ict.  p.  24991 
Sea  Ibid.  June  17. 1772,  HeriianofLogief'DitT.  p.  15691. 

f  An  opinion  to  the  same  purpose  was  expressed  by  the  Court,  Fac.  CM.  July  14. 
1780,  Hay^  Dicr.  p.  2492,  &c  though  in  that  case  the  Court  rejected  a  claim  of  repeti* 
tion  made  upon  die  minister  for  those  years  in  which  he  had  not  administered  the  sacra- 
ment. 
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Sdly^  Those  let 
in  lease  by  the 
titular : 
And,  4thlyf 
Those  heritably 
disponed  by 
him. 


but  receives  a  tack-duty  from  the  landholder,  such  tack-duty  is 
burdened,  since  that -is  the  benefit  arising  to  the  titular  from  his 
right     TTiese  two  kinds  are  usually  called^ee  tithes  *. 

52.  If  there  is  a  shortcoming  in  these,  the  tithes  let  in  lease  by 
the  titular  to  the  landholder  are  allocated  in  the  third  place  ;  and 
where  this  happens,  it  is  the  tack  that  is  charged  with  the  burden, 
and  not  the  tack-duty ;  for  where  the  tack-duty  pi^able  to  the  ti- 
tular, which  is  his  interest  in  the  tithe,  falls  short  ot  the  stipend  or 
augmentation,  the  tacksman's  interest  in  it,  or,  in  other  words,  the 
surplus  tithe  over  and  above  the  tack-duty,  is  subject  to  the  alloca- 
tion. But  where  the  tacksman  is  thus  loaded,  in  consequence  of 
an  augmentation,  the  commissioners  are  directed,  by  1690,  C.  30, 
as  a  compensation  to  the  tacksman  for  this  supervening  burden,  to 
prorogate  his  lease  for  such  a  term  of  years  as  they  shall  find  just ; 
which  prorogations  are  as  valid  as  if  they  had  been  made  by  the  ti- 
tular himself  provided  he  be  cited  as  a  party  by  the  tacksman  in 
his  suit  for  the  prorogation ;  and  prorogations  have,  in  virtue  of 
this  power,  been  granted  to  tacksmen  for  such  a  number  of  years 
as  made  their  leases  nearly  equivalent  to  perpetual  heritable 
rights.  But  upon  an  appeal  to  the  House  of  Lords  from  one  of 
those  sentences,  which  was  pronounced  July  5.  1732,  E.  GaUowajf^ 
(2.  Fol.  Diet.  434.,]  the  tacksman  was  adjudged  not  entitled  to  a 
prorogation,  in  consequence  of  voluntary  augmentations  fixed  by 
private  agreement  between  the  minister  and  himself:  there  must 
be  a  judicial  sentence  of  the  commission-court,  augmenting  the  sti- 
pend, ^thly^  The  tithes  that  are  heritably  disponed  by  the  titular 
to  the  landholder,  must  be  appropriated  to  tne  stipend,  if  all  the 
funds  formerly  mentioned  should  prove  deficient ;  for  a  competent 
stipend  to  a  minister  is  a  burden  that  tithes  carry  always  about  with 
them,  even  against  onerous  purchasers ;  a  disposition  of  tithes  by  a 
titular  not  being  understood  to  exempt  the  grantee  from  the  burden 
of  future  augmentations.  And  it  is  upon  this,  among  other  considera- 
tions, that  the  law  has  obliged  titulars  to  sell  tithes  at  nine  years'  pur- 
chase ;  which  \^  a  rate  greatly  below  their  true  worth,  were  they  not 
subjected  to  that  burden.  In  this  case,  however,  the  tithes  of  the  ti- 
tular's own  lands  are  allocated  proportionably  with  the  tithes  of  the 
other  landholders,  Dec.  21.  1757,  Edmonstone  of  Duntreath  contra 
Duke  of  Montrose^  (not  reported).  But  if  the  titular  bath  spe- 
cially warranted  his  grant  against  future  augmentations,  or  if  he 
has  got  a  price  for  them  equal  to  what  he  might  have  expected 
though  they  had  not  been  subject  to  augmentations,  equity  sug- 
gests, that  the  tithes  of  the  titular's  own  lands  ought  in  such  cases 
to  be  allocated,  to  the  entire  exemption  of  the  tithes  sold  by  him 
to  the  disponee,  Feb.  L  1738,  D.  Douglas^  (Dict.  p.  15656)  *®^  As 
lands  ctim  decimis  inclusis  are,  by  the  law  of  Scotland,  free  from 
tithe,  they  must  of  course  be  exempted  from  the  burden  of  any 

augmentation 

•  The  author  has  laid  it  down,  ({  87.  h.  t.  injlnejf  that  where  an  heritor  having  right 
to  the  teinds  of  his  own  estate  shdl  convey  the  lands  without  the  teinds,  soeh  reserved 
tithes  are  not  subject  to  sale;  and  they  have  been  found  to  be  exempted  from  aUocatioB  of 
stipend,  until  all  the  free  teinds  in  the  parish  are  exhausted ;  July  2. 1746,  Mun-f  Dier. 

E.  10820.  It  has  however  been  found,  that  where  lands  are.  feued  out  for  a  joinlFdDty 
oth  for  stock  and  teind,  a  proportion  of  the  duty  paid  for  thelatter.is  beIdA>  be  free 
teind;  Fac.  CM.  Feb.  18.  1798,  Dundas,  Dict,  p.  14820  i  and  Nov.  17. 1802.  Dict, 
p.  15709. 

*8®  On  the  subject  of  warrandice  against  augmentations*  vid.  supr.  $  88,  iud  t  S. 
§  29.  not.  ♦^  See  also  Carmichael,  22d  May  1821,  (S.  and  B.) ;  E.  Jberdeeffs  7V«$- 
tees^  22rf  Nao.  1821,  (Ibid.) 
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augmentation  of  stipend,  Dirl.  229,    (Ttdliallan^  Jan.  28.   1675, 
DicT.  p.  15717). 

53.  Where  there  is  sufficiency  of  free  tithes  in  a  parish,  the  titu- 
lar, since  he  has  right  to  the  whole,  has  a  power  of  appropriating 
or  allocating  any  part  of  them  that  he  shall  think  proper  for  the 
payment  of  the  stipend,  unless  there  has  been  a  previous  decree  of 
locality.  And  this  holds,  though  the  stipend  should  have  been  past 
memory  paid  out  of  the  tithes  of  certain  particular  lands  ;  for  such 
use  of  payment  is  as  much  a  voluntary  act  in  regard  to  the  titular, 
as  it  would  be  in  an  owner  of  land  liable  in  stipend,  to  throw  the 
proportion  of  it  payable  by  himself,  sometimes  on  one  tenant  and 
sometimes  on  another,  Feb.  1731,  E.  Galloway^  (Dict.  p.  \5Q55.) 
The  abuse  of  this  power  frustrated  in  a  great  measure  the  privilege 
competent  to  landholders,  of  purchasing  their  own  tithes ;  for  as 
soon  as  a  landholder  brought  his  action  of  sale  against  the  titular, 
he  frequently  allocated  the  pursuer's  whole  tithes  towards  payment 
of  the  stipend  pro  tantOy  after  which  they  could  not  be  sold.  For 
this  reason  few  adventured  to  prosecute  that  action,  from  the  ap-- 
prehension  that  the  titular  might  load  them  with  the  burden  of  the 
stipend  to  the  full  extent  of  their  tithes.  But  the  fear  of  this  was 
altogether  removed,  by  1693,  C.  23.,  renewing  the  commission  of 
tithes,  which  declares,  that  it  shall  be  unlawful  to  a  titular  or  his 
tacksman,  afler  citation  given  to  him  by  a  landholder  in  an  action 
of  sale,  to  make  an  allocation  of  the  pursuer's  tithes  solely^  but  only 
in  proportion  with  the  other  tithes  in  the  parish  *. 

54.  By  our  ancient  custom,  the  beneficiary  seems  to  have  had  no 
interest  in  the  fruits  of  the  benefice,  till  he  could,  by  laying  hold  of 
them,  appropriate  them  to  himself.  And  hence,  if  he  died  before 
the  corns  were  reaped,  he  could  transmit  no  part  of  that  year's  crop 
to  his  executors ;  see  BaJf.  p.  220,  C.  5. ;  Duricj  March  21.  1628, 
Murray 9  (Dict.  p.  1780).  But  by  our  later  practice,  which  was  at 
last  approved  of  by  statute  1672,  C.  13.,  Whitsunday  and  Michael- 
mas have  become  the  legal  terms  at  which  stipends  fall  due  to  the 
incumbents.  At  Whitsunday,  the  corns  are  presumed  to  be  fully 
sown  ;  and  at  Miphaelmas,  to  be  fully  reaped.  If  therefore  the 
incumbent  was  admitted  to  his  church  before  Whitsunday,  he  is 
entitled  to  that  whole  year's  stipend,  because  his  entry  was  prior 
to  the  sowing  of  the  corns  ;  and  by  parity  of  reason,  if  his  interest 
in  the  church  hath  ceased  before  that  term,  by  death  or  otherwise, 
he  hath  right  to  no  part  of  the  fruits  of  that  year.  If  he  was  ad- 
mitted after  Whitsunday,  and  before  Michaelmas,  he  is  entitled  to 
the  half  of  that  year's  stipend ;  because,  though  his  entry  did  not 
commence  till  after  completing  the  sowing,  yet  it  began  before 

the 

*  It  has  been  a  sabgect  of  frequent  discassioni  Whether  it  be  competent  for  an  heri- 
tor, by  purchasing  his  teinds  during  the  dependence  of  a  process  of  locality,  to  obtain 
an  allocation  pari  passu  with  heritors  previously  holding  heritable*  rights  ?  In  one  case, 
Fac.  Coll.  June  7*  1797,  LamarU,  Dict.  p.  15706,  the  Uourt  gave  such  an  effect  to  an 
heritable  right  obtained  pendente  processu.  But  there,  the  titular  had  no  interest  as  an 
heritor  of  any  lands  in  the  parish ;  and  it  was  thought  that  the  other  heritors  had  not 
a  sufficient  title  to  object*  See  March  5.  1800,  Mercromiy  contra  Erskine  of  Mar^ 
Dict.  App.  I.  voce  Teinds,  No.  8.  But  in  the  case  of  the  Duke  of  Queensberry  and 
others  contra  The  Earl  of  Mansfield^  May  21.  1800,  Dict.  App.  1.  voce  Teinds,  I^o.  9, 
where  the  titular  was  patrimonially  interested  as  an  heritor,  the  Court  found,  that  one 
of  the  heritors  who  had  brought  a  process  of  valuation  and  sale  of  his  teinds,  had  ob- 
tained decree  of  valuation,  and  was  incursu  of  obtaining  decree  of  sale,  came  too  late, 
and  was  not  entitled  to  plead  that  he  should  be  considered  as  having  an  heritable  n^^ 
and  as  entitled  to  be  localled  upon  only  pari  passu  with  the  titular  and  patron.  The 
Court,  therefore,  refused  to  stop  proceedings  till  he  should  obtain  his  decree  of  sale. 

VOL.  I.  6  N 
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Book  II.        the  term  at  which  the  corns  are  presumed  to  be  reaped,  Stair^  Juhf 
'''^'"^^'^^       24.  1662,  Wemyss^  (Dict.  p.  15885) ;  and,  by  the  same  rule,  if  he 

was  removed  from  the  benefice  after  Whitsunday,  and  before 
Michaelmas,  he  hath  also  right  to  the  half  of  that  year ;  and,  if 
he  was  not  removed  till  after  that  term,  he  is  entitled  to  the  whole 
of  it.  The  reason  why  one  of  the  legal  terms  in  benefices  is  Mt« 
chaelmas,  and  not  Martinmas,  as  in  liferents,  arises  from  the  difierent 
natures  of  the  two  rights.  All  church  benefices  did  ori^nally,  add 
are  still,  in  the  consideration  of  law,  accounted  to  consist  of  tithes 
that  were  drawn  by  the  churchman,  at  the  separation  of  the  coma 
from  the  ground,  which  was,  according  to  the  legal  presumption» 
completed  at  Michaelmas  ;  and  the  modified  stipends,  that  are 
ttow  come  in  place  of  the  tithes,  retain  the  same  quality  as  to  that 
particular  with  the  tithes  themselvesi  in  the  place  wnereof  they  were 
substituted.  But,  in  liferents,  the  term  is  Martinmas,  because  the 
rents  of  lands  are  not  due  by  the  tenant  to  the  landlord  till  Mar« 
tinmas  at  soonest,  before  which  term  the  corns  are  not  presumed  to 
be  fully  brought  to  the  tenant's  granaries.  That  part  ot  the  stip^d 
which  has  fallen  due  to  the  incumbent,  according  to  those  legttl 
terms,  descends,  in  as  far  as  it  is  unpaid  at  his  deaUi^  to  his  execu- 
torS)  though  the  whole  of  it  should  consist  in  money,  or  though  the 
incumbent  should,  by  agreement  with  those  who  are  liable  in  ihe 
stipend)  postpone  the  term  of  payment  from  Michaelmas  to  Mar^ 
tinmas;  see  Fait.  i.  182,  {Wood,  June  5.  1747,  Dict.  p.  467),  for^ 
though  such  agreement  must  regulate  the  time  at  which  the  de^ 
mana  is  to  be  made  from  those  debtors,  it  Cannot  affbct  the  ques- 
tion, At  what  term  each  year's  stipend  becomes  l^g^Hj  due,  and 
consequently  descendible  to  executors  ? 
Mioiftm'  65.  As  no  churchman  could  live  comfortably  without  a  dweUing^ 

iMiue«  house,  and  a  reasonable  portion  of  ground  in  his  own  manurance^ 

for  the  use  of  himself  and  bis  famify,  Charles  the  Great  dbected, 
that  be  should  be  furnished  with  these.  Out  of  the  tithes  which  he 
had  immediately  before  declared  to  belong  to  the  church,  L^. 
Lang.  L.  3.  T.  3.  C.  2. ;  Capit.  Kar.  L.  1.  C.  91.  But  that  proi^ 
sion  of  tithes,  in  so  far  as  concerned  parochial  benefices,  was  fre« 
quently^  evacuated^  by  their  impropriations  to  cathedrals  or  monask 
teries,  in  the  manner  already  explained.  By  the  law  of  Scotland 
also^  since  die  Reformation,  ministers,  besides  the  stipend  modi^ 
fied  to  them  by  the  commission^court,  are  entitled,  in  consequence 
of  special  statutes^  to  a  house  and  glebe  ^.    The  house  which  h  see 

apart 

^  A  mlnliter  hi  a  ro^sl  borough  id  tmt  i^mitl^d  ti>  a  ma&M  by  detlgnfltioti  of  dm 
pntbytety  on  th6  act  iGn,  Jk^te  sa  1780^  Tl^ina^  Dier.  p.  8 W4 ;  (repomd  sbo  by 
Ekhies,  v.  Manse,  NO.  4.)  As  to  the  case  of  a  parish,  partly  landward  and  partly  con- 
sisting of  a  royal  borough^  see  Feb.  2S.  1769,  Elgin,  Dict.  p.  S508,  where  the  minis- 
ter was  found  not  entittdl  to  a  mansd ;  which  however  proe^eded  oti  the  special  cif  cum- 
stancei  bf  that  case ;  and  nJune  1 6.  l^6i^  Muiiir,  Dict.  p.  8£  13,  where  a  manse  w«s  m- 
ffasedy  but  reserving  to  the  minister  to  iasist  tbt  a  cotnp^t^t  nottse-rent.  tn  ihe  case 
cf  Mr  Dohie,  minister  of  LinKthgbW,  igalnst  SaH  tf  Rosehay,  4*^.  Matth  6.  sod 
Map^l.  1S02,  the  minfst^  was  fotmd  ^tict^d  to  a  manse ;  imd  th^  opinion  of  the 
Oottit  ih  general  was  favoorable  to  Ad  clahn  bt  ihe  mhii^r,  both  as  to  manse  and  ^fcbe, 
in  At  ease  of  such  paristas  *^^ 

^^'  His  case  will  be  found  shortly  rqiorted  in  a  noteto  jRsc*  CdlLp  Minister  qfDim^ 
/emUine^ldth  ifav.  1805^  Dict.  v»  Mahse,  App.  No.  1.;  which  was  decided  in  a  simi- 
lar  wa^t  and  the  judgment  afterwards  affirmed  on  appeaL  The  question  was  i^pia 
raised  in  a  case  from  the  burgh  of  A^r,  when  an  opposite  judgment  was  pronauBGedi 
Aid,  Atild^  l2tkN(w.  1810;  rat  as  a  ic»alauthorityt  this  case  stands  in  veiw  iMcaliarand 
anomalous  circumstances  4  for  while  Ae  above  result  was  onty  carried  bj  a  mqoritj; 
of  three  Judges  to  two,  even  in  the  Division  where  the  question  depended,  the  view 
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apart  for  the  churchmail's  habitation,  is  in  our  law  language  called 
a  m/mse.  It  appears  from  a  variety  of  authorities  citea  by  Du 
CangCy  voce  Mansus,  that  that  term  was  made  use  of,  in  the  middle 
a^es,  to  denote  a  determinate  quantity  of  ground,  the  extent  of 
which  is  not  now  known,  fit  eitner  for  pasture  or  tillage.  In  the 
before-<[uoted  capitulary  of  Charlemagne,  it  signifies  the  particular 
portion  of  land  which  was  to  be  assigned  to  every  churchman  ;  and 
it  has  been  by  degrees  transferred  irom  the  churchman's  land  to 
his  dwelling-nouse. 

56.  Few  of  the  Reformed  ministers  were  at  first  provided  with 
dwelling-houses  ;  most  of  the  Popish  clergy  having,  upon  the  first 
dawn  of  the  Reformation,  let  their  manses  in  feu,  or  in  long  leases : 
Ministers  therefore  got  a  right,  by  1563,  C.  72.,  notwithstanding 
those  feus  or  leases,  to  as  much  of  the  manses  as  would  serve 
them  ;  otherwise  the  Popish  churchman,  or  other  person  possess- 
ing them,  was  to  build  a  competent  dwelling-house  for  the  in- 
cumbent Where  the  possessors  were  unwilling,  and  refused  to 
remove,  the  bishop  or  superintendent  was  authorised,  by  157^, 
C.  48.;  to  design  or  mark  out  the  said  manse  for  the  minister's  use 
during  his  incumbency ;  upon  which  designation,  letters  of  hom- 
ing passed  against  those  wno  still  continued  obstinate  in  holding 
the  possession.  In  the  case  of  abbey  and  cathedral  churches,  the 
minister  might,  by  1592,  C.  116.,  insist  for  a  manse  within  thepre^ 
cincts  of  the  abbey  or  cathedral,  unless  the  proprietor  of  such  pre- 
cinct should  provide  him  in  a  commodious  manse  elsewhere. 
Where  a  parish-churchy  notwithstanding  these  acts,  continued  still 
unprovided  of  a  matise,  the  landholders  or  heritors  of  the  parish 
were,  by  1649,  C  45.,  revived  bv  1663,  C.  £!«,  directed  to  build  one 
at  their  own  charge,  at  the  signt  of  the  bishop,  with  some  of  the 
most  discreet  men  of  the  parish  ;  the  expence  not  exceeding 
L.  1000  Soots*^%  nor  below  500  merks ;  and  in  pursuance  of  this  sta- 
tute, presbyteries,  who  are  now  come  in  the  bishop's  right,  are  in  use 

to 


TiTucX. 


taken  by  this  very  narrow  majority  was  decidedly  opposed  to  an  unanimous  opinion  of 
almost  the  whole  other  Judges  of  the  Court : — 

<<  Present  the  Lord  Presidenti  Lords  Balmuto,  Hermand,  Succoth,  Balgray,  Gillies^ 
<<  Pitmilly,  and  Cringletie. 

«  The  above  JudMs  are  unanimously  of  opinion,  that,  independently  of  all  special- 
<<  ties,  the  diaraer  is  hj  law  entitled  to  have  a  manse  des^ned  to  him,  as  minister  of 
<<  the  united  panshes  oi'^Ayr  and  Alloway. 

<<  In  point  of  principle^  the  Judges  cannot  see  any  distinction  between  a  royal  burgh 
«<  having  a  landward  parish,  ana  burahs  of  r^uity  or  barony  htving  toe  same; 
cc  secondlyi  Thev  consider  the  point  to  have  been  fixed  by  the  judgment  of  the  House 
<«  of  Lords,  in  the  case  of  Dunfermline,  which  they  have  always  understood  proeeed- 
<<  ed  on  the  generid  principle.  lade^,  it  appears  to  the  Judges,  that  the  specialties 
^  founded  on,  bore  aU  the  other  way.'' 

This  opinion  was  disregarded,  and  judgment  pronounced  against  all  its  principles. 
With  great  deference,  it  is  impossible  to  regard  such  a  decision  in  any  other  light  than 
as  nn  authority  against  itself.  The  opimons  of  ten  out  of  thirteen  judges  were  in  la- 
voor  of  the  minster's  right  to  a  manse ;  and  ih  afllHtelihood,  therefore,  when  the  ques- 
tion nest  oGcun,  this  w&t  be  the  judgment  of  the  Cburt. 

Bat  be  the  kw  as  it  may,  ki  the  case  of  a  mugle  cure,  or  ttfhere  the  claimant  is  first 
raanisterY  it  is  nndoabted  that  the  seecnd  minister  of  a  royal  bm-gb,  with  a  partsh 
partly  landwaid,  U  mot  entitled  to  have  a  manse  and  j^oe  derfgned  to  him,  even 
tboogli  his  stipcvd  be  paid  from  the  teinds  of  the  parish ;  Fae.  Coll.^  Adamsan^  Hti 
Feb.  1816;  CmneUy  {Parishes,)  21^. 

On  the  question,  <<  What  ministers  are  entitled  to  manses  P'  See  CbnneU,  (i\»*iM«,) 
255,  et.  seq. 

*^^  'She  escpense  is  net  sow  IhniieA  to  ihiesnD ;  indeed  saoh  a  Kmitation  ^mmld 
render  altogether  nugatory  the  substantial  provision  of  the  statute,  wtaetfcby  heritors 
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Book  IL 


This  obligation 

extended  to  sta- 

blcf  barn,  byre, 

&a 

"Who  meant  by 

heritors. 


to  proportion  among  the  heritors  the  sums  falling  to  be  paid  by  each ; 
not  according  to  their  real  rent,  because  that  is  more  uncertain ; 
but  according  to  their  several  valuations ;  and  letters  of  horning 
issue  of  course  against  them,  for  the  payment  of  those  proportions. 
57.  This  obligation  upon  landholders  to  build  a  manse  is  so  ex- 
tended by  an  equitable  interpretation,  as  to  include  stable,  barn, 
and  byre,  with  a  garden  ^^^;  for  all  which  it  is  usual  to  allow  half  an 
acre  of  ground.  But  where  ground  has  been  already  designed  or 
marked  out  for  a  manse,  and  the  other  appurtenances  of  it  before 
mentioned,  the  minister  has  no  right  to  demand  a  new  designation, 
on  pretence  that  the  ground  formerly  marked  out  for  it  did  not  a- 
mount  to  half  an  acre.  The  burden  both  of  building  and  repair- 
ing ministers'  manses,  is  by  1663,  C.  21.,  imposed  upon  heritors ; 
and  the  just  rules  of  interpretation  require,  that  the  word  in  the 
statute,  heritors^  be  taken  m  the  same  sense  throughout ;  and  that 
therefore,  if  liferenters  were  not  to  be  considered  as  heritors  in  the 
obligations  relative  to  the  building  of  a  manse,  neither  could  they 
be  liable  in  any  proportion  of  the  expence  of  repairing  it  It 
would  appear  from  a  decision,  Nao.  14.  1679,  Minister  of  Moreham^ 
(DicT.  p.  8499),  that  the  court  of  session  did  not  understand  the 
term  heritors  to  include  liferenters  in  the  sense  of  that  act ;  who  of 
course  were  entirely  exempted  from  any  share  of  the  expence  of 
building  a  manse,  both  in  respect  of  the  term  used  in  the  statute, 
which  in  its  most  obvious  meaning  excludes  those  who  have  bare 
liferents ;  and  because  the  building  of  a  manse,  being  a  work  in- 
tended to  last  for  some  generations,  no  part  of  the  burden  ought 
to  be  laid  on  those  whose  only  interest  in  the  lands  is  a  right  of 
liferent.  But  as  this  act  is,  from  the  generality  of  the  expression, 
of  doubtful  interpretation,  it  is  possible  that  in  the  reparation  of  the 
manse,  which  has  less  of  the  nature  of  perpetuity  than  building  it, 
and  is  frequently  reiterated  during  the  subsistence  of  the  same  life- 
rent, our  judges  might  be  moved,  by  considerations  of  equity,  to 
burden  a  liferenter,  who  has  areal  right  in  the  lands  though  it  be 
but  temporary,  with  the  interest  corresponding  to  the  sum  impo- 
sed upon  the  fiar  for  these  repairs,  while  the  literent  subsists  *  'K 

Before 

*  It  has  been  made  a  question,  Whether,  by  the  term  <<  heritors,''  in  the  statute 
I6689  c.  21.,  are  to  be  understood  actual  holders  of  land  only,  to  the  exdosion  of  supe- 
riors? The  Court  decided  this  question  in  the  affirmatiTe,  after  having  directed  an  id- 

qniiy 

are  ordained  to  build  <*  competent*'  manses.  In  a  late  instance,  accordingly,  where 
the  question  was  brought  formally  before  the  Court,  their  Lordships  <<  were  nnsni- 
«  roously  of  opinion,  that  the  point  was  fixed  by  long  and  iuTariable  practice."  Tlie 
Presbytery  had  in  this  case  awarded  <<  about  L.  1200  Sterling;"  Fac.  CM.  Dingwall^ 
97th  Nov.  1816,  since  affirmed  on  appeal ;  Connelly  {Parishes,)  277.  ei  seq. 

a83  ((  These  accommodations  have  been  uniformly  given  by  the  Court  for  a  number 
^<  of  years  back,  with  the  addition  of  some  smaller  offices,  sndb  as  a  hen-house^  acollery, 
*^  &C."— <<  With  regard  to  the  number  and  size  of  the  rooms  of  a  manse,  and  the  di- 
«  mensions  of  the  offices,  no  general  rule  has  been,  or  can  possiblv  be^  laid  down  bj 
<<  the  Court.  An  improvement  having  taken  place  in  the  houses  of  moat  <^er  dtsMs 
**  of  men,  the  Court  nas  shown  a  disposition  to  sanction  an  enlargement  of  the  habi« 
^  tations  of  the  clergrjr»  beyond  the  dimensions  adopted  in  former  times.  Regard  is  also 
<<  had  to  the  kind  m  manseft  which  neighbouring  clergymen  have  obtain^  i**  Qmndly 
{Parishes,)  291. 

*"^  The  upholding  of  the  manse  being  a  burden  on  the  <<  heritors  of  the  parish," 
persons  who  hold  no  property  in  the  parish,  but  are  merely  owners  <^  or  holders  of 
<<  seats  in  the  parish-church,"  are  not  liaUe ;  Pac.  CM.  Parte,  2d  Feb.  1815,  Camidh 
{Parishes,)  329. 


Of  Teirids  or  Tithes: 


513 


5S.  Before  the  Reformation,  the  whole  expence  of  upholding  the 
manses  of  churchmen  was  paid  out  of  the  public  funds  of  the 
church,  and  no  part  thereot  by  the  beneficiaries  or  incumbents^ 
But  not  long  after  the  establishment  of  the  Protestant  doctrine,  it 
was  enacted,  1612,  C,  8.,  That  all  ministers  who  had  received  suf- 
ficient manses  should  be  bound  to  keep  them  in  tenantable  repair ; 
in  default  of  whiih,  they  or  their  executors  were  declared  liable  itt 
damages  to  their  successors  in  oflSce.  The  form  of  declaring  a 
manse  sufficient,  or  free,  is  this :  The  incumbent,  who  at  his  entry 
is  entitled  to  a  commodious  manse  in  suflScient  repair,  applies  to 
the  presbytery ;  who  appoint  a  visitation  of  it  by  proper  craftsmen, 
as  masons,  slaters,  house-wrights,  &c.  These  are  directed  by  the 
presbytery  to  make  up  and  report  to  them,  estimates  of  the  sums 
necessary  for  the  reparation ;  which  sums,  if  the  presbytery  approve 
of  the  estimates,  they  proportion  among  the  several  heritors  by  the 
rule  before  set  forth ;  and  letters  of  horning  will  pass  on  a  bill  to 
the  court  of  session,  for  carrying  the  sentence  or  the  presbytery 
into  execution.  Where  the  manse  is  completely  repaired,  the  he- 
ritors may  apply  to  the  presbytery  for  a  second  visitation  ;  and  if 
the  report  of  the  visitors  that  the  manse  is  now  sufiiciently  repair- 
ed, be  approved  of  by  the  presbytery,  they  declare  it  a  free  manscy 
which,  by  the  aforesaid  statute,  lays  the  burden  of  upholding  it  on 
the  incumbent  or  his  executors  *®^  *.  The  act,  however,  which  im- 
poses this  burden  on  ministers,  does  not  appear  to  reach  to  an 

house 

quiry  into  the  general  practice  throughout  Scotland.    It  may  tbereFore  be  held  as  a 

Eoint  perfectly  settled,  that  no  part  oi  the  expence  of  building  a  minister's  manse  can 
e  laid  upon  the  superior;  Fac.  Coll.  July  2. 1¥78,  SirLaur.  Dundas^  Dicr.  p.  851 1  *^^. 
In  an  earlier  case  it  had  been  adjudged,  that  eren  where  a  superior  had  by  his  charters 
become  bound  to  relieve  the  vassals  of  ^*  all  public  burdens  whatsoever/'  this  gave  them. 
no  claim  of  relief  for  any  part  of  the  expences  laid  out  by  them,  in  either  rebuilding  or 
repairing  the  church,  manse,  and  office-houses  belonging  to  the  parish ;  Ibid.  Jan.  S3. 
1773,  Bruccj  Carstairs,  DiCT.  p.  2383,  (affirmed  in  the  House  of  Lords  2ith  Nov^ 

1775.) 

*  The  heritors  may  demand  this  second  visitation^  to  the  effect  of  laying  the  burden 
of  future  repairs  upon  the  incumbent,  although  the  manse  had  been  originally  built  by 
themselves  without  concurrence  of  the  presbytery,  as  come  in  place  of  the  bishop,  a- 
^reeably  to  statutes  1649,  c.  45,  and  1663,  <r.  21,  {supra,  ji  5Q).  So  the  Court  decided, 
Fac.  Coll.  Feb.2l.  1786,  Parish  qfCdmey,  DiCT.  p.  8514.  And  if  the  minister  has  al- 
ready been  provided  with  a  suitable  manse,  the  presbytery  cannot  afterwards  direct  an* 
addition  to  be  made  on  account  of  the  present  state  of  the  incumbent's  family;  Jbid. 
July  28. 1788,  Minister  of  Dalmeny,  Dicr.  p.  8515. 

»»«  See  also  Fac.  Coll.  Murrat/,  20th  Feb.  1794,  Dicr.  p.  15092;  Connelly  {Pa- 
rishes,)  330. 

*87  In  the  case  of  Botriphnie,  Sd  July  1805,  observed  in  Connelly  {Parishes,)  309,  et 
seq.,  it  was  found  **  incumbent  on  heritors  who  mean  to  impose  so  heavy  a  burden,  as  is 
«<  contended,  is  here  imposed  by  the  statute  1663,  on  a  stipendiary  minister,  to  have 
<<  their  purpose  expressed  and  accomplished  in  the  most  authentic  and  regular  manner." 
In  a  sciU  later  case,  it  was  laid  down,  that  they  must  obtain  from  the  presbytery,  **  not 
«<  merely  a  declaration  that  the  manse  was  for  the  time  sitfficicnty  but  a  declaration 
«<  that  it  was^r^^,  in  this,  sense,  that  they  were  liable  for  no  future  repairs  during 
<<  the  incumbency ;"  Per  Lord  Chancellor,  in  D.  Hamilton,  S^c.,  affirmed  on  appeal, 
1S//|  Jtdy  1813,  1.  DoTijo,  393.  It  would  almost  seem,  in  short,  that  nothing  but  a 
finding  in  express  terms^  and  as  it  were  per  verba  scdennia,  that  the  manse  is  **  free 
«  in  terms  of  law,"  and  this  upon  an  application  formally  made  by  the  heritors  to  the 
presbytery  for  that  purpose,  will  peremptorily  fix  the  future  burden  on  the  minister. 
How  very  strictly  the  proceedings  are  Interpreted  against  the  heritors,  and  how  fa- 
vourably for  the  minister,  will  however  be:st  be  understood,  by  perusing  the  two  coses- 
just  referred  to.     See  Connell,  {Parishes,)  S09,  et  seq^, 

VOL.  U  6  0 
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Book  il        house  Sifted  to  the  church,  which  is  intended  by  the  donor,  not  for 
*  -*^  *  "■    ^    an  habitation  to  the  minister,  but  as  an  addition  to  his  stipend ; 

and  therefore  any  obligation  which  lies  on  the  minister  in  that  cAse, 
is  grounded  merely  upon  an  implied  condition  in  the  donation, 
that  the  incumbent  who  enjoys  the  profits,  ought  to  bestow  part  of 
them  in  upholding  the  subject  in  good  repair.  But  it  woula  seem, 
that  if  sucn  house  was  in  a  ruinous  condition  when  the  incumbent 
entered  into  the  possession  of  it,  he  is  not  bound  to  expend  the 
smallest  sum  towards  its  reparation  ;  for  the  expence  of  refitting 
those  houses,  frequently  amounts  nearly  to  that  of  rebuilding,  and 
sometimes  even  exceeds  it.  When  the  manse  becomes  uninhabit- 
able from  the  necessary  decay  of  the  building,  through  the  waste 
of  time,  the  incumbent,  though  the  manse  has  been  already  declar- 
ed firee  since  his  entry  into  the  church,  may  demand  to  have  it  re- 
built, or  sufficiently  repaired  a  second  time,  at  the  charge  of  the 
heritors  *®^ 
Minister's  glebe.        59.  The  glebe,  which  is  that  portion  of  land  that  is  assigned  to 

the  minister  by  statute  over  and  above  his  proper  stipend,  must 
contain  four  acres  of  arable  ground ;  and  is  to  be  designed  in  the 
same  manner,  and  the  decree  of  the  presbytery  carried  into  execu-^ 
tion  against  the  former  possessors  in  the  same  way,  by  charging 
them  upon  letters  of  horning,  as  is  provided  in  the  designation  of 
manses,  1572,  C.  48.  Though  all  ministers,  whether  in  town  or 
country,  seem  by  our  statutes  entitled  to  a  manse,  or  tp  a  sum  of 
money  in  consideration  of  it  ^^ ;  yet  all  cannot  claim  a  glebe ;  for 
there  are  many  parishes,  particuJarly  among  the  royal  boroughs, 
which  have  no  lands  in  them  proper  for  a  glebe ;  see  1663,  C.  21. 
But  the  ministers  even  of  royal  boroughs,  where  any  part  of  the 
parish  lies  in  the  country,  have  right  to  a  glebe  ^.  Some  statutes 
after  the  Reformation,  restricted  the  subject  of  glebes  to  church* 
lands,  1593,  (7.  165.,  also  1592,  C.  118. ;  and  by  a  posterior  act, 
1606,  C  7.,  which  in  its  preamble  refers  to  the  former,  the  subject 
of  them  is  farther  limited  to  arable  lands  lying  near  the  church, 
partly  for  the  incumbent's  conveniency,  and  partly  to  prevent  par- 
tiality in  burdening  one  heritor  more  than  another ;  after  which  it 
^  is  enacted  by  a  separate  clause,  that  where  there  are  no  arable  lands 
in  the  parish  near  the  church,  the  incumbent  shall,  in  place  .of  the 

glebe, 

*  So  the  Ck)urt  have  repeatedly  decided,  Siair^  Dec.  17.  1664^  Minister  of  Bjfsart^ 
DicT.  p.  5121*^' ;  FamU  March  26. 1685,  Minister  of  Kirkcaldy^  Dicr.  p.  51«  ;  jFac. 
CM.  Dec.  n.  1779,  FuUerton,  Dicr.  p.  5123'^^.  In  the  report  of  a  prior  case,  (as  to  a 
manse,)  lb.  Feb.  28. 1769,  Heritors  (fElgin^  DicT.  p.  8508,  it  is  said  the  Coart  bad  gi- 
ven an  opposite  judgment  upon  the  general  point  of  law  ;  hot  it  now  appears,  that  there 
the  Court  had  pro^eded  on  the  particular  circomstanoet  of  the  case.  See  the  above 
case  of  FuUerton. 

Where^  by  an  illegal  transaction  with  his  heritors,  a  minister  had  given  up  his  manse 
and  glebe,  his  successor  was  found  entitled  to  demand  both  in  due  course  of  law,  al- 
though the  right  of  challenging  the  transaction  was  objected  to  as  cut  off  by  prescripUon ; 
Fac.  CdU  Fa.  8.  179S,  Minister  of  Falldand^  Dicr.  p*  S155. 


'S'  So  found  in  the  case  of  Botriphmie^   Sd  Jubf  1805,  observed  by  QmneU, 
{Parishes;)  826. 

*«^  Fid.  siqnr.  §  55.  not.  ♦,  and  *»'. 

^^'  Stair's  report  of  this  case  is  omitted  in  Mor.  DiCT.    The  report  here  referred 
to  is  by  Newbf/th. 

^'^  See  also  ConneUf  {Parishes^)  S49,  et  seq. 
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glebe)  be  entitled  to  sixteen  soums  *  of  grass ;  which  are  to  be  in 
Hke  manner  designed,  not  out  of  temporal  lands,  but  out  of  the 
best  pasture  churoh4andB  lying  next  adjacent  to  the  church.  As 
the  benefit  intended  by  these  statutes  to  the  minister,  was  altogether 
evacuated  when  there  were  no  church-lands  in  the  parish,  it  was 
provided  by  1644,  C.  31.,  That  in  de&ult  of  church-lands,  the  glebe 
was  to  be  dedgned  out  of  any  other  arable  lands  lying  ewest,  or 
most  convenient  for  the  church.  This  act,  though  falling  under 
the  act  rescissory  of  Charles  IL,  appears  to  have  been  regarded  as 
still  in  force,  by  the  aforesaid  act  1663,  C.  2L,  in  which  it  is  plain- 
ly taken  for  granted,  that  every  minister  hath  right  to  a  glebe,  ex- 
cept those  in  some  royal  boroughs ;  and  designations  of  glebes  are 
by  that  act  directed  to  proceed  in  general  terms,  with  the  single 
exception  of  inowpofated  acres  in  boroughs ;  but  without  distm- 
gtti^ing  between  church  lands  and  temporal ;  see  St.  B.  2.  T.  3. 
§  4a,  wtt.  tf  there  he  f* 

60.  A  right  of  relief  or  recourse  is  competent  to  the  heritors 
whose  lands  are  set  off  for  the  manse  or  glebe,  against  the  other  he* 
ritors  in  the  parish^  The  act  1594,  C.  199.,  which  provides  this 
relief,  grants  it  only  to  the  heritors  of  church-lands ;  and  limits  it 
to  the  special  case  where  all  or  the  greatest  part  of  the  lands  in  the 
parish  consist  of  church-lands;  so  that  the  landholder  whose 
grounds  have  been  marked  out  for  the  manse  or  glebe,  is,  by  the 
words  of  that  statute^  loaded  with  the  whole  burden  of  such  desig- 
nation, without  recourse,  if  the  half  of  the  lands  of  the  parish  be 
not  church-lands ;  contrary  to  the  spirit  of  the  act,  which  was  de- 
signed to  preserve  an  equality  afiiong  all  the  heritors.  The  act  al- 
ready quoted,  1644,  which  authorised  the  designation  of  glebes 
out  of  tempoiiil  lands,  equitably  extended  this  right  of  recourse,  in 
favour  of  tne  heriCots  WhOde  temporal  Itaids  were  designed,  against 
the  other  heritors  of  the  parish ;  and  if  the  first  part  of  that  act, 
blowing  such  designations,  ha6  been  received  as  our  law  since  the 
Restoi'atiob,  the  last  part  of  it,  which  extends  the  recourse,  ought 
also  to  be  received,  being  a  just  and  indeed  a  necessary  conse- 
quence of  the  other.  If  this  reasoning  be  conclusive,  recourse  is 
by  our  present  law  competent  to  every  heritor  whose  lands  are  de- 
signed, 

*  A  soilm  is  a  quantity  of  ground  suffident  for  pasturing  ten  sheep,  or  one  cow. 

f  It  ki&s  been  supposed,  that  no  designation  of  temporal  lands  could  take  place. 
Inhere  there  were  chui^h  laSds  in  the  parish,  however  inconveniently  these  last  might 
be  aituated  for  the  ministelr ;  and  so  the  Court  found  in  the  case  of  the  Minister  of 
Kingsbams ;  Fac.  CM.  June  10.  1794,  Dict.  p.  5I4K).     But  the  same  case  having  after- 
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wards  been  brought  before  the  Court,  and  considerable  doubt  having  been  entertained 

both  on  the  general  point,  and  on  the  special  circumstances  which  tb 

Court  altered  the  former  judgment,  and,  waving  the  general  question,  found,  that  in 


the  particular  circumstances  of  the  parish  of  Kingsbarns,  the  minister  was  entitled  to  a 
designation  of  his  glebe  out  of  temporal  lands  nearest  to  the  church  and  manse,  and 
that  the  felief  lay  against  th^  whole  heritors  $  June  11. 1799,  Balfour  Hay  contra  £r- 
skine^  DiCT.  voce  Glebe,  App.  NO.  2  ^^K 

a9»  (I  Althdugh  this  vatethCAlot  bears  to  have  been  pronounced  on  the  special  cir- 
«  cumstances  ofthe  c^M,  y6t  the  Court  now  expressed  so  strong  an  opinion  against  the 
««  distinction  between  temporal  and  church  lands  in  the  designation  of  arable  glebes, 
<«  that  it  was  cdhdddred  as  ft  judgment  upon  the  general  question  against  that  distinc- 
<«  tion ;  and  ever  ftince  that  period  the  distinction  has  been  wholly  disr^arded  in  the 
<«  designation  of  arable  glebes  ;**  OonneUt  {Panshes^i  970.  It  is  otherwise  in  regard 
to  grass  glebes,  inf^af  §  62. 


Rieht  of  relief 
to  heritors  out 
of  whose  lands 
the  glebe  is  set 
off. 
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Book  1 1. 


Glebes  pay  no 
tithe,  and  are 
unalienable  by 
the  incumbent. 


signed,  though  the  whole  of  the  parish  should  consist  of  temporal 
lands.  This  right  of  recourse  is  not  real,  against  the  lands  them- 
selves ;  it  is  barely  personal,  against  those  who  were  heritors  at  the 
time  of  the  designation,  and  their  heirs ;  Stair ^  June  24. 1675,  SfKWy 
(DicT.  p.  10167). 

61.  Where  two  parishes  are  united  into  one,  the  minister  of  the 
united  church  is  entitled  to  both  the  glebes  that  belonged  to  the 
two  churches  before  the  union  or  annexation ;  but  if  the  united 
glebes,  when  joined  together,  make  at  least  one  legal  glebe,  the 
minister  cannot  plead,  that  the  glebe  belonging  to  the  manse  in 
which  he  actually  resides,  should,  in  so  far  as  it  is  deficient,  be 
brought  up  to  the  legal  standard,  on  pretence  that  all  ministers 
are  by  statute  entitled  to  a  full  glebe  next  adjacent  to  their  manses, 
Fac.  Coll.  i.  165,  (Forbes  against  Miller^)  Nov.  26.  1755,  (Dict. 
p.  5127).     Glebes  pay  no  tithe.    This  was  at  first  a  necessary  con- 
sequence of  the  rule.  That  tithes  are  due  only  to  the  parochial 
pastor ;  for  whatever  tithe  was  due  out  of  the  glebe  possessed  by 
him,  could  belong  to  no  other  but  himself.     But  when,  after  the 
Reformation,  laic  titulars  were  made  capable  of  enjoying  tithes,  a 
titular  who  had  obtained  a  grant  of  the  whole  tithes  of  a  parish, 
might  have  laid  his  claim  against  the  minister  of  that  parish  for 
the  tithe  of  his  glebe ;  to  prevent  which,  the  glebes  of  ministers, 
1578,  C.  62.,  and  also  their  soums  of  grass  where  they  have  no  ar- 
able glebe,  1621,  C.  10.,  are  declared  free  from  the  payment  of 
tithe.     JManses  and  glebes  are  declared  to  be,  after  their  designa- 
tion, unalienable  by  the  incumbent ;  who  therefore  can  neither  sell 
nor  let  them  in  feu,  or  in  lease,  to  the  prejudice  of  his  successors, 
1572,  C  48  *.     This  statute  was  necessary  for  putting  a  stop  to  a 
fraud  practised  by  churchmen  at  the  Reformation,  who  feued  out 
their  lands  at  an  undervalue,  upon  receiving  considerable  sums 
from  the  feuars  at  their  entry,  in  name  of  fine  or  purchase-money, 
which  they  pocketed  up  for  their  own  use.     That  it  was  not  intend- 
ed to  strike  against  such  alienations  as  were  profitable  to  the  bene- 
fice, appears  not  only  from  the  reason  of  the  thing,  but  the  words 
of  the  act,  which  expressly  limit  the  enactment  to  alienations  de-^ 
trimental  to  the  successor :  Yet  the  act  has  been  explained  into  an 
absolute  prohibition  to  feu,  though  the  yearly  feu-duty  secured  by 
the  grant  to  the  benefice  should  be  quadruple  of  what  could  reason- 
ably be  expected  in  the  way  of  tillage  f-     This,  however,  is  certain, 
that  upon  the  transportation  of  the  church  to  another  part  of  the 
parish,  the  old  manse  or  glebe  may  be  sold  or  exchanged  for  a 
more  commodious  one  ;  and  such  sales  or  excambions  have  been 
authorised  by  the  Court  |. 

*  The  same  thing  had  been  enacted  by  a  prior  statute,  1563,  r.  72. 

f  So  the  Court  decided^  after  a  most  deliberate  consideration  ;  Fac.  Coll.  Mity  14« 
1791 9  Minister  of  Little  Dunkeld,  &c.  Dict.  p.  5153.  The  same  doctrine  was  held  in 
a  later  case ;  Fac.  Coll.  Feb-  8.  1793,  Minister  of  Falkland,  Djct.  p.  5155. 

X  Whether  the  incumbent  at  the  time  may,  by  contract  of  excambion,  exchange  bis 
glebe,  must  depend  a  good  deal  upon  circumstances.  In  the  case  oi  Robertson  against 
Fraser,  Feb,  16.  1791,  not  reported,  an  excambion  of  this  kind  was  sustained,  having 
been  acquiesced  in  for  a  considerable  time,  and  no  sufficient  evidence  of  lesion  appear* 
ing.  The  concurrence  of  the  presbytery  had  likewise  been  obtained.  It  has  beendis* 
puted  whether  trees  growing  upon  the  glebe  belong  to  the  heritors  or  to  the  minister. 
In  the  case  oi  Hepburn  ofHumbie  against  the  Heritors  of  Keith  and  Humble,  Feb.  16« 

1791, 
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62.  Beside  the  glebe^  the  minister  had  right  to  grass  for  a  horse 
and  two  cows,  by  1649,  C  45.  This  act  was  revived  by  the  above- 
cited  statute  1663,  C  21.,  which  seems  to  make  themmister's  right 
to  his  grass  and  to  his  glebe  equally  broad ;  for  it  enacts,  that  every 
minister,  except  those  of  such  royal  boroughs  as  have  no  right  to 
a  glebe,  should  have  grass  *^* :  And  yet  it  mentions  church-lands 
as  the  only  subject  out  of  which  his  grass  is  to  be  designed  ^^  ;  so 
that  whether  a  minister,  whose  parish  consists  only  of  temporal 
lands,  hath  a  legal  claim  for  grass,  may  admit  of  doubt  ^^^.  Thus 
far  the  act  is  clear,  that  where  there  are  church-lands  in  the  parish, 
if  they  either  lie  at  some  distance  from  the  church,  or  consist  of 
arable  ground  which  has  seldom  been  pastured  upon,  the  landhold- 
ers are  subjected  to  pay  to  the  minister  L.  20  Scots,  as  an  equiva- 
lent for  his  grass  *^^ ;  and  in  that  case,  all  the  heritors  were  decla- 
red to  be  burdened  equally  with  the  payment,  Jan.  3. 1745,  Ferguson^ 
{DicT.  p.  5157.) ;  reported  by  Falc.  and  by  Karnes^  Rem.  Deds. 
63  ^^'.  But  as  tills  method  put  the  minister  to  the  necessity  of  re- 
ceiving the  li.  20  in  as  many  small  sums  as  there  were  landholders 
ill  the  parish,  which  in  parishes  where  the  property  was  divided  a- 
mong  fifty  or  sixty  brought  great  inconveniences  on  the  incum- 
bent, it  was  adjudged,  Fax^.  ColL  i.  171,  [Durie^  ^c.  against  Min.  of 
Dunfermline^  Dec.  12.  1755,  Dict.  p.  5161),  that  the  burden  of  the 
whole  ought  to  be  laid,  in  the  first  place,  on  the  proprietor  of  the 

nearest 

1791,  not  reportedi  the  Court  were  in  general  of  the  latter  opinion,  though  it  was  not 
necessary  in  the  circumstances  of  the  case,  to  decide  that  precise  point.  Iii  the  case 
2x>^a»  agaiast  Reid^  May  16.  1799,  Dict.  v.  Glebe,  App.  No.  1.  it  was  decided  that 
the  minister  might  cut  and  appropriate  the  trees  *^^. 

^^  A  minister  may  work  a  marl  pit  in  his  glebe,  provided  it  can  be  done  without 
injury,  and  **  that  the  produce  shall  be  applied  for  the  service  of  the  benefice/' 
Minister  ofMadcrtyy  \^th  Nov.  1794',  Dict.  p.  515S.  He  may  also  <<  work  Uie  coal 
<*  below  his  glebe,  at  the  sight,  and  under  the  direction  of  the  heritors  and  the  pres- 
4c  bytery  f^ — *'  the  value  and  proceeds  of  the  coal"  being  <<  also  to  be  under  their  con- 
<*  trol  and  management,  for  behoof  of  the  minister  and  his  successors ; "  Fac.  ColL 
Minister  ofNea^on^  Sdjune  1807^  Dict.  v.  Glebe,  App.  No.  6.  As  to  the  powers  of 
the  minister,  see  Connelly  {Parishes,)  424.  el  seq. 

^^'  It  has  been  contended,  that  the  designation  of  the  grass  glebe  ^<  should  be  made 
<*  from  the  lands  of  ^e  legal  description  that  were  in  point  of  proximity  nearest  to  the 
^<  kirk ;"  but  this  argument  as  to  the  necessity  of  absolute  proximity,  (sacrificing  the 
convenience  of  the  minister,  and  every  other  circumstance,  to  the  most  trifling  diffe* 
rence  of  distance,)  has  no  foundation,  either  in  the  words  or  spirit  of  the  statute;  Fac. 
.Coll.  Anderson^  22d  Mmf  1810 ;  affirmed  on  appeal,  6th  July  1814,  2.  Daw,  433; 
Cannell,  ( Parishes,)  898. 

•  2  95  "^here  it  is  denied  by  the  heritors  that  the  lands  designed  are  church  lands,  the 
onus  prohandi  is  laid  on  the  minister ;  and  it  is  not  incumbent  on  the  heritor,  even 
*wfaere  the  only  proprietor  of  the  parish,  and  though  it  be  evident  that  there  are  church 
lands  in  the  parish,  io  show  where  these  church  lands  lie ;  Fac.  ColL  Minister  ofPan^ 
bride,  2^th  Jan.  1815. 

^^"^  A  minister,  whose  parish  consists  only  of  temporal  lands,  has  clearly  no  legal  claim 
<<  for  grass"  in  kind.  The  doubt  here  raised  is  as  to  his  claim  for  the  pecuniary  alloW' 
ance  ;  and  this  point  seems  still  not  altogether  determined.  Vid.  Connell,  (Parishes,) 
406.  &  421.  The  judgment  in  the  case  of  Durie,  &c.,  noticed  a  little  lower  down 
in  the  text,  is,  however,  adverse  to  the  minister's  claim ;  the  liability  for  the  statutory 
allowance,  in  a  parish  where  there  were  both  church  lands  and  temporal  lands,  being 
there  exclusively  limited  to  the  former.  See  also  Elchies'  Notes,  (vol.  ii.  p.  172.)  on 
Minister  of  Kilwinnivg,  Sd  Jan.  1745,  v.  Glebe,  No.  8. 

3  98  Xhe  sum  of  L.20  Scots  being  now  altogether  inadequate  as  an  equivalent  for 

««  grass  for  one  horse  and  two  kine,*'  an  attempt  was  lately  made  to  obtain  from  the 

.Court  such  an  allowance  as  would  afford  a  real  compensation.    The  minister  founded 

on  the  liberal  course  pursued  in  regard  to  manses ;  vid.  supra,  §  56.  note  ^^*  :  But  the 

.Coori  held  the  statute  imperative,  and  found  the  minister  ^  not  entitled  to  more  than 

X.20  *«  Scots;"  Fac.  ColL  CarfraCf  ISth  May  1814;  ConneU^  (JParishes,)  MO  et  seq. 

3  99  Reported  also  by  ^hies,  v.  GlebEi  No.  S. 

vols.  I.  6  p 
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Book  II.        nearest  churchvlands :  And  this  rale  a|mears  to  be  founded  in  the 

statute  itself^  which  gives  recourse  to  tne  landholder  who  pays  it, 
against  the  other  heritors  of  chorch-^kads  in  the  parish.  Vfhere 
the  minister  has  no  fi:xed  legal  manse  from  the  heritors^  and  the 
question  i^  What  heritor  is  liable  to  make  payment  to  the  inciim* 
bent,  as  poeisessed  of  the  nearest  church-lands  ?  those  are  consider- 
ed as  the  nearest  which  lie  at  the  smallest  distance  from  the  gld)e, 
without  any  regard  had  to  their  distance  from  the  minister's  dwell- 
ing-house ;  which  being  in  this  case  frequently  rented  from  year- 
to  year^  is  liable  to  frequent  changes ;  and,  of  consequences  the 
propriet(»r  of  the  churdi-lands  lying  nearest  to  the  glebe  ia  the  pei- 
son  immediately  liable  in  payment  c^  the  whole  L.  20  to  the  mini- 
ster for  his  grass,  saving  to  him  his  action  of  recourse  in  manner 
before  mentioned,  Tinw.^  March  %  1156^  Min.  of  Dunfermlhu^'^. 
Lands  of  a  poor  soil,  which  by  nature  seem  more  fitted  for  pasture 
than  the  plough,  may  be  designed  for  the  minister's  grass,  thoi^h 
they  may  have  sometimes  been  brought  under  tillage,  Fac  CM. 
L  192  *  ^°'.  Though  the  lands  which  have  been  designed  by  the 
presbytery  properly  for  a  glebe,  should  be  of  such  an  extent  as  to 
be  sumci^it  also  for  the  minister's  grass;  yet  if  he  has  possessed  it  as 

.  *  Hhdcet  against  BrycCf  Feb.  ^7.  1756,  Diet.  p.  5169.  But  ia  general  ittesnslo 
be  held,  tbat  no  designation  can  be  made  of  lands  constantly  kept  in  a  state  of  CBltifa^ 
tion,  though  occasionally  bearing  a  crop  of  grass;  Xilt.  L  voce  GLEBBt  Sleel  afainst 
DalrympUj  Jtdy  27.  1748|  DiCT.  p.  5161  \  Pac.  CoU.  June  26.  1778,  GrienothDict. 
p.  5162.^ 

--'•'^--—   '-^  ......  —  ■-  —  ■■■■^.  ^- 

^^  The  minister's  right  to  insbt  for  a  grass  ^lebe  in  kind  is  not  taken  swaTt  tkeq^bk 
predecessors,  under  an  agreement  with  the  heriton»  not  formaUhr  sanctioaea  bjiheprs^ 
bytery  or  other  competent  authority,  have  been  hi  nse,  for  time  immemorial,  to  aooq^t  of 
the  statutory  allowance  of  L.  20  Seots  in  lies  of  it  \  Hac.  CblL  Jjmrie^  lOtf  Fd>.  1804, 
DiCT.  V.  Glebe,  App.  No.  4.  \  Ibidi  JUBm$ier  qfPanhridef  IStk  Mag  1809 1  Jndencm^ 
€th  March  1810;  affirmed  on  appeal^  etk  My  1814,  2.  Dom^  439 ;  CbmuiI>(ParasAef,) 
400*  This  rests  on  the  general  prindpla^  recognised  in  innoiDerable  ctfses^  that  *<  any 
<<  incumbent  may  itisist  for  the  ifgfats  eompelenl  tt»  the  beoefioe,  and  no  pmals  ar* 
**  rangement  by  one  can  bind  his  successor}''  Minister  of  LMHigamf  2Mi  If ao*  1801, 
observed  in  a  note  to  Ihe.  CoU.  Minister  tf  Dunfermline^  19tk  Nan.  IS0S$  Dicr.  v. 
Manse,  App.  No.  1 . ;  Minister  ofFalUMd^  sispr^  ^61*  not.  \  fcc  8(e.  But  where  the 
statutory  equivalent  has  been  acoeptcd  by  the  incumbent  for  the  time,  with  the  regu- 
lar sanction  and  concurrence  of  the  presbytery,  this  will  effectually  r^ulate  the  fiitaic 
rights  of  the  benefice,  and  exclude  aU  daim  by  subsequent  incum&nts ;  JPoc  CdlL 
Minister  qfDMar^  ^k  Jidfy  1807,  DiCT.  v.  Glxbe^  App.  No.  7. ;  Cowidl^  ut  sifra. 

)<'■  No  designation  can  be  made  of  **  land  that  is  bonajlde  in  a  oonese  of  coltiva- 
<(  tton,"  however  much  it  may  be  matter  of  opinion  that  it  is  mora  £tted  for  pasture ; 
Tac.  CdlL  Minister  of  Panbride^  ISth  May  1809 :  On  the  other  hand,  ^  heritors 
<<  must  not,  in  amulationemf  till  up  what  was  in  use  to  be  lee  ;  dse  they  might  lesre 
**  nothing  to  be  designed  for  the  ministers,  bnt  moss,  amii^  hills,  or  rodky  ground,  to 
<^  the  minister's  prcgudice,  and  deif«ndjog  the  a^ood  dea^  of  the  law ;  for  soch  an  in- 
**  terprelation  were  to  lie  at  the  catch,  et  verba  legum  capture  /*  limnL  S^h  ^1^ 
Jan.  1712,  DicT.  p.  5131.  In  short,  the  principle  of  decision  aeems  ao  be  wdl  Isid 
down,  **  that,  by  arable  lands,  the  act  of  Parliament  did  not  mean  either  lands  that  hj 
^*  industry  could  be  laboured,  for  all  lands  are  arable  in  that  sense ;  nor  yet  lands  dist 
«  were  constantly  in  tillage,  for  in  that  sense  some  of  the  best  grounds  would  not 
'*  be  accounted  arable;  but  such  grounds  as  of  their  own  nature^ere arable,  and  now 
^  are,  or  have  been  in  use  to  be  tilled,  in  their  course^  with  dhe  other  grounds  of  the 
^  fium ;— fuid  lands  not  arable,  such  as  were  not  proper  for  tillage,  and  have  not  beeo 
^*  usually  employed  in  tillage }"  Minister  of  Dunfermline^  20th  June  1751,  JSkkies^  v. 
GleUi  No.  5.    On  the  atove  subject,  see  Conndl^  {Parishes^)  S88.  et  seq. 

^<  The  question,  whether  lands  iall  within  the  exception  of  arable  in  the  statute,  ii 
<<  to  be  determined  by  their  condition  at  the  time  when  the  designation  ia  applied  for, 
*f  however  recently  such  lands  may  have  been  improved  f  Orierson^  supt*  msd.  ^Lp* 
/When  an  heritor,  after  designation  by  the  presbytery,  and  in  the  coarse  «iPaBi  msas 
cessful  litigaJtion  against  it,  improves  the  ground,  so  as  to  render  it  tnotw  jM^ietive^ 
the  extent  of  glebe  will  not  be  regulated  oy  its  state  **  when  the  natler  eansos  to  be 
<<  fihidly  adjusted''  in  the'court  of  review,  but  by  its  c6ndhibn  <<  it  thedalr''«f  the  de- 
**  cree  of  the  presbytery;"  Fac.  CoU.  WUsMy  lOth  June  1818. 
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his  fflebe  in  virtue  of  that  designation^  without  anj  action  brought 
by  tne  heritors  for  voiding  it^  the  minister  appears  not  to  be  barred 
from  insisting  also  for  his  grassi  in  pursuance  of  the  act  1663>  C  2h ; 
because  that  act  gives  the  minister  a  right  to  grass  over  dod  above 
his  glebe  ^°^.  Yet  the  minister  of  an  united  parish^  who  was  pos- 
sessed of  glebes  to  that  extentf  but  without  any  evidence  of  an  ac- 
tual designation  of  grass  by  the  presbytery,  was  found  to  have  no 
separate  claim  upon  that  statute ;  because  it  was  presumed»  that 
the  ground  waa  marked  out  both  for  glebe  and  grass^  no  record  being 
kept  of  designations  of  grass  j  and  ministers  might,  if  such  pre- 
sumption were  not  admitted,  get  second  and  third  designations  of 
grass  in  the  same  parish,  at  some  distance  of  tune  from  eadi  other, 
Fm.  ColL  I  165,  \Forbeiy  Noo.  2&  1755,  Dict.  p.  5137.)  '^^  Be- 
sides all  this,  ministers  have  by  1533,  C.  165^  freedom  ^foggogCf 
pasiuragey  frel^fealj  divots  honing  and  free  ish  trnd  entry  according 
to  use  and  wont  ofcM;  which  act  is  ratified  by  the  posterior  act  in 
1663,  C.  21  *.  What  these  privileges  are,  mu3t  be  determined  by 
the  local  custom  in  the  several  parishes  f . 

63.  Besides  the  above-mentioned  burdens  of  stipend^  commu- 
nion-elements, maase,  glebe,  and  grass,  imposed  on  me  landholders 
of  a  parish,  certain  burdens  wer^,  by  statutes  enacted  soon  after 
the  A^rmation,  laid  on  the  whole  inhabitants  or  parishioners  %, 
The  upholding  of  churches  and  church-yards  was,  by  1563,  C  7&, 
remitted  to  the  privy  council ;  who  accordingly  settled  the  manner 

of 

•  Tbe  minister  hat  also  right  to  take  the  grass  in  the  church«yard,  by  cutting  it,  bat 
cannot  pasture  his  cattle  there ;  Fac.  CoU.  Dec.  2.  177S,  Hay^  Dicr.  p.  ^148  ^^\ 

f  It  has  been  decidedi  That  a  presbjrtery  cannot  design  fuel  to  a  minister  out  of  a 
moss  over  which  he  or  bia  predecessors  had  not  formerly  e^rcised  that  servitude ;  Feb. 
28.  1769,  D^ffi  DiCT.  p.  5147.  Indeed*  the  extent  of  a  minister's  privileges  under 
these  statutes  must  alvays  depend  on  the  state  of  possession;  IbitL  FeL  25.  1779,  Z^ 
moekf  DiGT.  p»  5l4s9. 

X  In  regard  to  the  extent  ef  the  churdit  it  has  been  adjudgedf  and  laid  down  as  a 
rale  to  be  observed  in  all  after-casoB,  that  tbt  church  must  be  capable  of  containing 

two-tfaii£ 
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^^*  So  found,  Fae.  Coll.  Dundas^  <$v.  6th  Dec.  1S05,  Dicr.  v.  Glebe,  App.  Na  5. 
See  also  Parishioners  qfBanchrie^  IS/*  Feb.  1675,  {Dirl.  124.)>  Dicr.  Ibid.  BankUm^ 
too,  B.  2.  t.  S.  $  124.,  and  Elchies,  v.  Glebe,  No.  1.,  both  lay  down  the  doctrine  as 
quite  settled.  As  to  the  latter  authority,  however,  it  will  be  observed,  that  an  essential 
eriror  has  crept  into  the  printed  edition.  It  runs  thus  :  *<  Though  a  minfster  have  no 
^  more  than  four  acres  of  glebe,'*  he  may  notwithstanding  insist  also  for  his  grass 
under  the  act  1663.  The  word  ^  no'*  has  here  been  inserted  by  a  typographical  blun- 
der :  it  does  not  occur  in  the  MS.  in  the  Advocates'  Library,  Connelly  {Parishes^)  408 
and  412. 

If,  indeed,  it  could  be  shewn,  either  by  direct  evidence,  or  irrefragable  presumption, 
that  there  bad  actually  been  ^l  previous  designation  of  grass,  in  addition  to  the  proper 
glebe,  there  would  of  course  be  00  room  w  any  farther  claim.  See  Bethune^  2d  Feb. 
1811,  observed  by  Connelly  (ParisheSy)  409;  also  tn/r.  not.  ^^^. 

3^  If  this  decision  was  truly  rested  on  the  presumption  suggested  in  the  text,— that 
the  ground  already  possessed  by  the  minister  was  designed  not  merely  as  proper 
glebe,  but  ^  was  marked  out  both  for  glebe  and  grass,"— it  is  quite  in  consistency  with 
the  doctrine  previously  laid  down,  as  applicable  to  the  case  of  a  sin^e  parish ;  at  the 
same  time,  judging  from  the  report  there  would  appear  not  to  have  been  roenLfor 
any  such  presumption.  There  ought,  however,  to  be  no  distinction,  and  there  can 
be  none  in  sound  legal  principle,  between  the  case  of  a  sinde  and  that  of  an  united 
parish.  And',  therefore,  as  it  seems  fixed,  in  reference  to  the  former,  that  the  minis- 
ter is  entitled  to  his  grass,  over  and  above  his  proper  glebe,  unless  de  facto  there  has 
been  a  previous  designation  ^>ecially  (^  grass,  supr.  not.  ^^,  it  is  likely  that  a  simifar  de- 
tatton  would  now  also  be  pronounced  in  reference  to  the  latter.  This  wopld,  in  fact» 
only  be  returning  to  a  judgment  of  little  earlier  date  than  the  one  in  the  te^rt.  ^  A 
*<  minister  of  two  united  kirks  having,  betwixt  the  two,  twelve  acres  of  gleb&  waa 
<<  found  entitled  to  grass  by  the  said  act"  166S,  c.  21.;  Beatm^  Sth  Feb,  17M,  EkhieSf 
V.  GrLiBB,  No.  1.    See  on  this  8ul:gect,  Connelly  {Parishes^)  412,  et  seq. 

'^^  So  decided  again,  Spence^  \st  Dec.  1808,  Fac.  ColL  So  also  in  an  older  cascy 
it  was  <<  found,  that  the  kirkyard  ought  not  to  be  used  for  pasturage*  nor  computed  as 
<*  part  of  the  minister's  grass ;"  Beaton^  Sth  Feb.  1794,  Elchiest  v.  Glebe,  No.  1. 
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Book  II:  of  repairing  churches,  by  an  act  September  13.  that  year,  which  is 
'  ratified  by  1572,  C.  54«  The  ratifying  statute  does  not  recite  the 
tenor  of  the  act  of  council ;  but  it  appears  by  a  copy  of  it  preseorved  in 
StattUe  law  abridgedf  Append.  No.  ^,  that  two-thirds  of  the  expence 
were  charged  on  the  parishioners,  and  the  remaining  third  on  the 
parson ;  and  the  parishioners  were  to  be  taxed  for  their  shares,  by 
stentmasters  chosen  by  themselves.  Parishioners  are,  by  1597» 
C.  232.,  ordained  to  repair  the  church-yard  walls  of  their  own 

{)arishes ;  and  by  1617,  C.  6.,  they  must  provide  communion-cups, 
avers,  and  other  utensils  necessary  for  administering  the  sacra^ 
ments.  But  now,  by  long  custom,  those  burdens,  at  least  that  pf 
repairing  churches  and  chuich-yard  walls,  are  transferred  firom  the 
parishioners  and  parson  to  the  landholders,  who  must  bear  the.  ex- 
pence  of  repairing,  and  even  rebuilding  the  parish-church,  accord* 
ing  to  the  valuations  of  their  several  lands  ^'^*. 

64«  It 

two- thirds  of  the  examinable  persons  in  the  parish,  not  under  twehe  years  of  age;  Fac. 
Coll.  June  22. 1787,  Heritors  qfTingwaU^  Dicr.  p.  7928  '«*. 

*  The  superior  is  not  liable  in  any  part  of  the  expence  of  boildinff  or  repairing  the 
church ;  Fac.  CM.  Jan.  23. 1773,  Bruce  Carstam^  Dicr.  p.  2383  \  loid.  Feb.  20.  1794, 
Murray y  Dicr.  p.  15092.  The  titular  of  the  teinds  is  liable  only  in  proportion  to  h^ 
valuation,  though  it  has  been  pleaded  that  he  ought  to  pay  a  full  third  of  the  expence ; 
€lerk  Home,  No.  84,  Varish  of  Selkirk,  Feb^  9. 1788,  DicT.  p.  791S3o7.  Bnt  it  happens 
in  many  cases,  that  the  allocation  cannot  justly  take  place  according  to  the  valued  rent 
Thus,  when  the  parish  is  composed  partly  of  a  town,  and  partly  ofa  landward  district* 
it  has  been  held,  that  the  expence  of  building^  as  much  of  the  church  as  is  necesaary 
for  accommodating  the  latter,  must  be  defrayed  by  the  heritors  in  proportion  to  their 
valued  rents,  and  divided  among  them  in  the  same  proportion ;  and  the  expence  of  the 

remainder 


3^^  This  rule  was  laid  down  as  applicable  to  the  case  **  where  it  becomes  necessary 
<<  to  build  a  new  church/'  It  was  afterwards  found,  that  where  an  existing  eburcb  » 
substantial,'  or  capable  of  being  repaired,  the  heritors  cannot  be  forced  to  pull  it  down, 
and  build  a  new  one,  on  the  ground  that  it  is  not  sufficient  to  accommods^  two-thitda 
•of  the  examinable  persons  in  the  parish ;  Ctrnihinghamef  &c.  12/A  Hec  1811,  Fac.  CoU. 
But  more  recently,  even  In  this  situation,  it  has  been  held,  that  where  the  increase  of 
population  arises  From  permanent  causes,  a  church,  which  required  at  any  rate  a  cer- 
tain degree  of  repair,  **  must  be  made  sufficiently  large  to  contain  two-thirds  of  the 
«*  examinable  persons  in  the  parishi  either  by  building  a  new  church,  or  by  an  enlarge- 
"  ment  of  the  present  one ;''  Heritors  of  Lerwick^  21  tk  Jan.  1820,  observed  by  Connelly 
{Supplement^)  44.  At  the  same  time,  the  Court  are  said  to  have  <*  intimated,  that 
"  this  should  not  be  considered  as  a  judgment  on  the  general  point,  that  wherever 
<<  there  was  an  increase  of  population,  heritors  were  bound  to  make  an  addition  to 
<*  the  parish-church  proportioned  to  that  increase ; — and  that  in  future  every  case  must 
/<  be  judged  of  by  its  own  circumstances ;"  Connelly  (ibid.)  53.  This  branch  of  the 
question,  therefore,  may  at  present  be  regarded  as  not  altogether  settled. 

See  on  the  above  subject,  Connelly  {Stqrplementf)  30.  et  seq. 

^^^  The  radical  jurisdiction  as  to  all  questions  concerning  the  building  and  rcfiair- 
ing  of  churches,  is  vested  in  the  presbytery ;  Spot.  Kiri^session  ofLauder^  2^ii:  Nac 
1630,  DicT.  p.  7913  ;  Fac.  CoU.  Minister  tf  Dunning^  lOth  June  1807^  ]}icr«  ny  KiBX, 
App.  No.  4.;  Marwcll,  in  Dom.  Proc.  \9th  June  1816,  4.  Dcm,219 ;  Cbnfi^  r&p- 
plementf)  54.  et  seq.  It  is  part  of  this  radical  jurisdiction,  that  the  presbytery  shall  or- 
der and  receive  plans  and  estimates,  and  appoint  them  to  be  carried  into  execution; 
the  heritors  being  entitled  only  to  state  objections^  not  to  insist  on  choosing  a  plao  for 
themselves;  Fac.  CoU,  CampbeUf&c.  I9th  Mau  1815 ;  MaruoeUf  supr. ;  Qmneu^  {Stp* 
plement,)  67.  The  heritors,  however,  have  the  right  of  superintending  the  opemtion 
of  building ;  or  they  may  execute  the  work  by  tradesmen  of  their  own,  if  they  adliere 
to  the  plan  and  estimates  approved  of  by  the  presbytery,  and  proceed  without  updoe 
delay :  even  when  the  presbytery  act,  they  are  held  to  act  entirely  for  the  heritorf^  so 
that  should  there  be  any  thing  amiss  in  the  execution  of  the  work,  the  presbyteiy'cao- 
not  discharge  the  contractor,  but  the  heritors  may  appear  in  their  own  person^  and 
vindicate  their  civil  rights ;  Fac.  Coll.  Dunbar^  &c.  29th  June  1804,  Dicr.  v.  '^pmis- 
nicrioN,  App., No.  11.$  Parishes  of  Falkirk^  ISth  May  1810^  and  Muirkirk^  I'Sih 
May  1812,  observed  by  ConneU,  {Supplement,)  63.  iBt  seq. 

^°7  The  proprietor  of  a  coal  mine  is  not  liable  for  any  part  of  the  expence  of  build- 
ing or  repairing  the  church ;  in  respect  <<  the  profit  derived  froqi  a  .coal  mine  bong 
^^  ^f  the  nature  of  casual  rent,  should  not  be  made  to  bear  a  share  of  a  peimuient 
'<«  burden;"  Fac.  Coll.  Bell^  IQlh  Feb.  1805,  Diet.  t^.  KiaK,  App.  No.  S.;  jCbimc/^ 
(Supplementf)  28.  *  ' 
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64,  It  sometimes  happens,  that  lands,  where  they  lie  at  too  great        Title  X. 
a  distance  from  the  church  to  which  they  originaDy  belonged,  are,     A^^^^^'^^^f 
by  the  commission-court,  annexed  quoad  sacra  to  another  parish,     \J^^moad^a- 
the  church  whereof  lies  at  a  lesser  distance  from  these  lands.     By    era. 
annexing  quoad  mcra^  is  understood,  that  the  inhabitants  of  the  an- 
nexed lands  are,  for  their  greater  conveniency  in  attending  divine 
service,  brought  under  the  pastoral  care  of  the  minister  of  the 
church  to  whid}  they  are  annexed.     But  such  -annexation  affects 
only  the  inhabitants ;  the  lands  continue  in  all  civil  respects  part 
of  die  old  parish  ^^^  j  and  therefore  they  remain  burdened  with  the 
payment  of  the  stipend  to  that  churdi  from  which  the  inhabitants 
were  dicgoined  *  ^"* ;  and  it  was  adjudged,  that  the  owners  of  those 
knds  do  not,  by  the  annexation,  become  liable  in  any  part  of  the 
expence  necessary  for  upholding  the  manse,  or  even  the  church, 
of  the  parish  to  which  they  are  annexed,  and  which  the  inhabitants 
constantly  resort  to  for  divine  service,  but  that  they  continue,  even 
in  that  respect,  to  be  accounted  part  of  the  old  parish,  Falc.  i.  274r, 
{Park  against  Maxwell,  July  13.  1748,  Dict.  p.  8503)  f- 

6S.  After 

remainder  paid  by  the  feuars  and  proprietors  of  bouses,  in  proportion  to  their  real 
rents,  and  divided  amongst  them  in  the  same  proportion ;  Fac.  ColL  Nov.  20.  1?81, 
Town  of  Crieffy  Dict.  p.  7024.  The  same  decision  was  pronounced  in  a  case  from 
the  Parish  of  Peterhead^  Jan.  15.  and  Feb.  10.  1802,  not  reported.  On  appeal  to 
the  House  of  Lords,  this  last  decil^ion  was  {June  24.  1802.)  reversed;  and  it  js  de- 
clared in  the  Judgment  that  the  charge  of  building  the  church  <*  is  a  parochial  duty,  and 
<^  that  it  ought  to  be  defrayed  by  all  the  owners  of  lands  and  houses,  in  proportion  to 
*<  their  real  renta  ^^s." 

«  So  the  Court  decided^  Fa€.  CoU.  July  22.  1772,  Knox,  Dict.  p.  14802. 

t  The  decision  here  quoted  by  the  author,  respected  only  the  expence  of  building  a 
manse  in  the  new  parish.    It  hu  since  been  expressly  adjudged,  that  lands  annexed 
quoad  sacrOf  are  liable  in  upholding  the  church,  not  of  the  old  parish,  but  of  the  new, 
and  that  as  to  atl  other  parochial  burdens,  no  change  whatever  takes  place;  Fac.  Coll. ' 
Feb.  2.  1773.  Drumtaond^  Djct.  p.  7920. 

It  h  also  a  point  fettled  beyond  all  controversy,  that  even  when  two  whole  parishes 

are 


^^^  The  Lord  Chancellor  **  thought  there  was  no  express  law,  nor  train  of  deci- 
de sions,  establishing  in  a  parish  of  the  present  description,  the  rule  of  the  teal  rent  in 
«  regard  to  one  part  of  the  parish,  qnd  of  the  valued  rent  in  another  part ;  and  that 
<<  the  best  and  fairest  rule  was  to  take  the  actual  pr  real  rent  of  the  whole  property  in 
<<  the  parish,  and  upon  that  to  apportion  the  expence ;''  Connelly  {Supplement,)  26. 
It  would  hence  appear,  that  the,  above  decision  does  not  import  any  change  in  the  law 
with  respect  to  parishes,  merely  landward  $  as  to  which  the  assessments  will  most  pro- 
bably be  regulated  as  before,  by  the  rule  of  the  valued  rent ;  Ibid.  27.  The  decision 
in  the  Peterhead  case  was  again  referred  to  by  the  Lord  Chancellor,  as  fixing  the 
principle;  Maxwell,  ^e.  in  Lk>m*  Proc.  \9th  Jtme  1816,  4.  Dam,  279. 

^^^  Accordingly,  an  annexation  of  parishes  quoad  sacra  tantum  does  not  affect  or 
transfer  the  previous  civil  rights  and  obligations  of  the  respective  parishes  with  regard 
to  the  maintenance  of  the  poor  \  Thomson,  \1th  Nov.  1808^  Fac.  ColL 

3'^  It  is  different  where  the  annexation  has  been  made  quoad  omnia.  In  a  late  cas^, 
though  the  annexation  had  occurred  so  iisnr  back  as  1630,  and  notwithstanding  sti- 
pend had  uniformly  continued  to  be  paid  ever  after  to  the  minister  of  the  old  parish, 
the  Court  found  the  minister  of  the  parish  to  which  the  annexed  lands  had 
been  united,  entitled,  after  exhausting  the  free  teind  m  his  own  original  parishi 
to  all  or  as  much  of  the  teinds  of  the  annexed  lands  *^  as  may  be  necessary  for  com<- 
«<  pleting  his  modified  stipend  ;^  Fac.  CoU.  Johnston,  Sd  March  1802,  Dict.  p.  14854. 
Should  the  disjunction  from  the  original  parish,  however,  be  made  under  such  circum* 
stances,  as  to  infer  a  condition,  that  the  minister  of  the  parent  parish  was  in  all  time 
coming  to  draw  a  certain  part  of  his  stipend  out  of  the  teinds  of  the  disjoined  lands, 
this  part  of  the  teinds  can  never  afterwards  be  appropriated  to  the  minister  of  the  new 
pariah,  even  though  it  should  require  the  whole  teinds  of  the  parish  to  answer  the 
stipend  modified  to  him ;  Localiij/  <^AbbotshaU,  Md  Nov.  1815,  Fac.  CoU.  This  was 
a  caae  where  the  disjoined  lands  had  been  erected  into  a  distinct  parish  of  themselves  ,- 
but  the  principle  equally  affiles  to  the  case  of  an*  annexation* 
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^     Book  II. 

Bight  of  annatt 
what  was  an- 
ciently meant 
by  it. 


What  the  right 
of  annat  is  in 
Scotland  at  this 
day. 


65.  After  the  death  of  a  parochial  minister,  his  executors  have 
right  to  the  annat  or  ann.  Writers  differ  much  about  the  mean- 
ing of  this  word.  Polydor.  VirgiL  L.  8.  C.  2,  De  rer.  inv. ;  Greg. 
Tholosan.  Partit  L.l^T.  25,  CI,  and  others,  give  that  name  to 
the  right  reserved  to  the  Popes  out  of  the  fruits  of  vacant  benefi- 
ces, under  the  colour  of  supplying  the  general  necessities  of  the 
church,  of  which  mention  is  made,  Ext.  Comm.  L.  3,  7\  2,  C  11; 
and  which  right  Walsingham  affirms  to  have  been  received  in 
England,  in  1305,  Ypod.  Neustr.  ad  hunc  annum.  Du  Cange,  v.  An- 
nata^  defines  it  to  be  a  year's  rent  of  every  bishopric  or  abbacy, 
granted  to  the  Pope  by  the  bishop  or  abbot,  on  his  entry  to  t£e 
benefice.  The  annat,  when  taken  in  this  last  sense,  was  only  ex- 
acted from  those  churchmen  who  had  received  consecration  from 
the  Apostolical  see;  and  seems  to  have  taken  rise  from  an  ancient 
custom,  of  an  honorary  paid  by  those  who  entered  into  holy  or- 
ders, to  the  bishop  who  ordained  them,  Nov.  123,  C.  3.  ^  16.  The 
first  Scottish  statute  which  mentions  the  annat,  is  1547,  C.  4.,  by 
which  the  fruits  of  the  benefice  then  on  the  ground,  and  the  annat 
afterwards,  were,  upon  an  invasion  threatened  by  England,  declared, 
notwithstanding  this  pontifical  right,  to  belong  to  tne  executoiB  of' 
such  churchmen  as  should  fall  in  the  defence  of  their  country. 
And  the  same  encouragement  was  renewed  on  a  like  occasion,  by 
1571,  C.  41.  • 

66*  The  right  of  ann,  as  tiiat  term  is  now  understood  in  Scot- 
land, was  borrowed  from  Germany.  In  several  Protestant  churches 
there,  as  of  Pomerania,  Frankfort,  ^.,  a  year's  rent  of  each  paro-  - 
chial  benefice  was,  soon  afler  the  Reformation  by  Luther,  ^ven  on 
the  incumbent's  death,  as  a  fatuity  to  his  wife  and  children,  lie- 
side  what  was  due  to  himself  for  his  incumbency ;  to  whidh  they ' 
gave  the  name  of  annus  grati(B.     In  Saxony,  Brunswick,  Magde- ' 

burg, 

«re  united  having  different  titularities,  or  different  patrontees,  tbe  stipend  must  be  di- 
vided between  the  parishes  agreeably  to  their  rentahi  andeach  titular  or  patron  haa 
only  right  to  allocate  his  proportion  thereof  within  his  own  right.  This  was  first  de- 
cided in  1718,  in  a  case  Maxwell  of  Tingmall  contra  The  (Meers  of  State^  &&  not  re* 
ported  ;  and  the  Court  have  in  several  late  instances  literally  Allowed  that  as  a  precedent; 
Fac.  Coll.  July  IS.  1774,  Fotkerivgham  Ogtlvie^  DicT-  p.  14815,  in  whieh  the  case  of* 
Maxwell  of  Tingwall  is  referred  to ;  Fac.  CoU.  Dec.  5.  1798,  Sir  William  MaraoeU^ 
DiCT.  p.  14832  i  May  14.  and  June  18.  ISOO,  Locality  of  Craig^  not  reported.  The 
rule  is,  that  the  order  of  allocation  shall  take  place  in  each  parish  in  the  same  way  as  it 
would  have  done  had  they  continued  separate,  without  regard  to  any  right  of  prefer- 
ence which  may  appear  to  exist  between  the  titulars  themselves.  Thus,  it  has  been 
applied  where  a  college  was  titular  of  the  one  paririi,  and  the'Crown,  as  coming  in 
place  of  a  bishop,  titular  of  the  other ;  Fac.  Coll.  Dec.  6.  1798,  Parish  of  Ijogie,  DiCT. 
V.  College,  App.  NO.  2.  ^".  Where  one  parish  has  been  divided  into  two,  and  the 
titqiarity  of  the  new  parish  transferred,  they  will  in  like  manner  be  held  as  semrate 
parishes  in  any  new  locality ;  Fac.  Coll.  Jan.  23.  1799,  Duie  of  Hdmilion,  &c.  Diet.  . 
p.  14833  3"*. 

3'^  So  also,  it  was  found,  that  an  augmentation  of  stipend  must  be  allocated  on  each 
of  two  united  parishes,  in  proportion  to  the  amount  of  its  own  rental,  though  in  one 
of  the  parishes  the  teinds  belonged  to  a  collie,  and  that  a  theoloffical  college,  and  in 
the  other  to  a  common  titular ;  Minister  of  Whitikifk  and  T^ningkamf  22d  Feb.  1 809, 
Fac.  Cdl.    See  2.  Connelly  {Tithes^)  27S.  tt  seq. 

^'^  The  import  of  this  decision  may  be  more  correctly  stated  thus :~  Wbere  there 
are  two  or  more  distinct  titularities  in  a  parish,  the  burden  of  stipend  is .  divided  in  » 
proportion  to  their  respective  proven  rentals,  and  separate  allocations  take  place,  ap»  ; 
plicable  to  each  titularity.  This  was  again  decided,  Fac.  Coll.  Deans  of  Chapel  Hojfol^ 
11  M.Dec.  1799,  DiCT.  V.  TeindSi  App.  No.  6.  \  the  order  in  which  the  teinds  would 
have  been  localled  on,  in  consequence  of  the  privileged  character  of  the  Chapel,  had 
there  been  but  one  titularity,  being  here^  as  in  the  cases  rrferred  to^  supr.  not.  ^ '  and  f, 
entirely  disregarded.    See  2.  Connelly  {Tithesii  276. 
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burg,  Ssfc,  only  six  months'  stipend  was  allowed,  Boehmer.  Jm^ 
Ecdes.  L.  3,  1\  5,  §  298,  et  seqq.  James  VL  after  this  example, 
recommended  to  the  bishops  to  make  an  ordinance,  that  the  half 
of  the  year's  benefice  next  ensuing  the  incumbent's  death  should 
belong  to  his  widow  and  children ;  which  appears  to  have  been 
complied  with  from  a  decision,  Durie^  July  19. 1626,  E.  Marishal^'K 
The  extent  of  this  right  was  not  however  precisely  fixed  till  1672, 
.C  13.,  which  declares  it  to  be  a  half  year's  stipend  given  by  the 
law,  on  the  death  of  all  churchmen,  whether  bishops  or  parochial 
ministers,  to  their  executors,  beside  what  may  have  been  due  to 
the  deceased  himself  for  his  actual  service :  So  that,  if  the  incum- 
bent die  after  Michaelmas,  his  executors  are  entitled  to  the  whole 
of  that  year's  atipend  for  his  incumbency,  and  to  the  half  of  the 
next  in  name  of  ann  ;  and  if  he  die  after  Whitsunday,  they  have 
the  first  half  of  that  year  for  hjs  incumbency,  and  the  other  naif  as 
ann.  The  ann  is  due,  though  the  incumbent  had  been  before  his 
death  suspended  by  a  sentence  o{  the  church  from  the  exercise  of 
his  office ;  for  still  he  died  incumbent  in  the  benefice,  the  right  of 
which  cannot  be  affected  by  any  church-sentence,  other  than  that 
of  deprivation,  1592,  C  115. ;  Stair^  Jan.  26.  1610^  Relict  of  Shiels^ 
(DiCT.  p.  10437.).  As  the  law  has  giv^n  this  right  to  the  execu- 
tors of  all  ministers  indiscriminately,  it  is  due  not  only  in  parishes 
where  the  stipend  is  made  up  of  the  tithes,  but  though  it  should 
be  paid  out  of  the  revenues  of  a  borough,  or  consist  of  a  fund  rai- 
sed by  voluntary  .subscriptions,  Fak.  i.  182,  [Hutchison^  June  9. 
1747,  DicT.  p.  467.)  3"^ 

67.  Writers  difier  about  the  proportions  by  which  the  ann  is  to 
be  divided  between  the  incumbent's  widow  and  children.  Some 
afHnn,  that  the  widow  ought  to  draw  no  more  than  an  equal  share 
with  any  one  of  the  children ;  and  some,  that  the  one  half  of  the 
ann  goes  to  the  widow  by  herself,  and  the  other  to  the  children, 
among  whom  it  is  proportioned  in  capita ;  which  last  opinion  is 
supported  by  a  decision,  July  1747,  Children  of  ^  Macdermit^  (Dict. 
p.  464.)  ^'^.  But,  if  we  set  aside  that  authority,  a  third  opinion 
may  perhaps  be  more  agreeable  to  the  act  1672,  which  gives  the 
right  to  executors,  without  the  least  mention  either  of  widow  or 
children ;  for  if  it  be  given  to  executors,  it  ought  to  be  governed 
by  the  rides  of  succession  in  executry,  by  which  one-third  of  the 
ann  would>  like  other  moveable  subjects,  go  to  the  widow,  where 
there  are  both  widow  and  children,  and  the  remaining  two-thirds  be 
divided  among  the  children jper  capita  ^'^  All  are  agreed,  that  where 
there  is  a  widow  without  children,  the  widow  gets  the  one  half,  and 
the  next  of  kin  to  the  deceased  the  other.     If  there  be  children, 

and 


TittE  X. 


3  ■  ^  Omitted  in  Morisoris  DicTp 

^■^  Reported  also  by  Kilk.  and  Ekhies^  v.  Ank,  >7o.  1. 

3  *  ^  ^lchie$  also  observes  the  case,  oq  the  authority  of  KxUcerrarCs  Notes,  o.  Awk, 
No.  2. 

3^'  This  opinion  is  contrary  to  all  the  authorities,  excepting  perhaps  Stair ^  B.  2. 
t,  8.  §  S4.|  where  the  mode  of  expression  is  not  free  from  ambiguity :  «  The  annat  di- 
vides betwixt  the  relict  and  nearest  of  kin,  if  there  be  no  bairns/'  Mackenzie^  B.  U 
t.  5.  $  16.t  and  again  in  his  Observations  on  the  Statutes^  p»  150  ;  Forbes^  {Imtihae^) 
Part  1.  J3.  2.  c.  1.  /.  2.  $  6.;  Bankton^  B.  2.  i.  8.  $  14.  \  ConneU^  2.  Titkes^  457,. a- 
gree  in  laymff  down  the  rule  according  to  the  deciuon  in  Children  qfMacdermUy '  re- 
ferred to  in  the  text.  Erskine  bimseff,  in  his  Principles,  seems  to  hold  this  a^  the 
law,  reconciling  it  with  his  view  of  the  statute^  by  remarking,  that  the  Court  had  been 
<<  probably  led  by  the  general  practice/'  B.l*i*  5.  $22. 
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and  no  widow,  the  children  get  the  whole,  to  the  entire  exclusion 
of  the  other  kinsmen  of  the  deceased ;  and  where  he  has  left 
neither  widow  nor  child,  the  whole  ann  goes  to  his  next  of  kin, 
Stair,  July  6.  1665,  Colvil,  (Dict.  p.  4640- 

68.  Since  the  ann  never  belonged  to  the  deceased  chnrcfaman, 
but  is  a  legal  gratuity^  chiefly  intended  for  the  behoof  of  his  widow 
and  children,  who,  for  the  most  part,  are  but  poorly  provided  by 
the  deceased  himself,  it  requires  no  confirmation ;  for  confirmation 
is  the  method  the  law  has  appointed  for  perfecting  titles  to  the 
moveable  estate  belonging  to  the  deceased,  in  the  person  of  his 
nest  of  kin.  This  however  was  doubted,  see  Sifmr,  Juiy  19.  1664, 
Scrimgeour^  (Dict.  p,  463.),  till  the  aforesaid  act  1672,  by  which 
the  incumbent's  executors  are  declared  to  have  right  to  the  ann 
without  confirmation.  It  also  follows,  from  the  ann's  never  hav- 
ing  been  in  bonis  of  the  incumbent  himself,  that  it  is  not  affectable 
by  his  debts,  nor  assignable  by  him  to  any  stranger,  to  the  preju-^ 
dice  of  those  for  whose  benefit  the  law  intended  it ;  Fount.  March 
18. 1686 ;  Alexander,  (Dict.  p.  470.) ;  Fount.  Feb.  20*  1694,  Donalds 
.^on,  (Dict.  p.  471.)  * 


TIT.  XL 


Of  Inhibitions. 


What  is  meant 
by  diligence. 


Inhibition,  its 
nature. 


AFTER  having  treated  of  the  constitution  and  transmission  of 
feudal  rights,  with  their  several  limitations,  and  the  burdens 
with  which  they  are  chargeable,  it  remains  to  be  considered,  how 
those  rights  may  be  affected  at  the  suit  of  creditors  by  legal  dili- 
gence. Diligences  are  certain  forms  of  law,  by  which  a  creditor 
endeavours  to  make  good  his  payment^  either  by  laying  hold  of  and 
imprisoning  the  person  of  the  debtor,  or  by  securing  his  estate 
from  alienation  or  embezzlement,  or  by  carrying  the  propei^^of  it 
directly  to  himself.  Diligence  is  either  real  or  personal.  Ileal  is 
that  which  is  proper  for  attaching  heritable  or  real  rights.  Personal 
is  that  by  which  the  debtor's  person  may  be  secured,  or  his  perso- 
nal estate  affected.  Of  the  first  kind  the  law  of  Scotland  has  re- 
ceived two :  First,  Inhibition,  to  be  explained  under  this  title ;  and 
2£%,  Adjudication,  which  the  law  has  substituted  in  the  place  of 
apprising,  and  which  is  to  be  considered  under  the  next. 

2.  Inhibition  is  a  personal  prohibition,  which  passes  by  letters 
issuing  from  the  signet,  prohibiting  the  party  inhibited  to  contract 
any  debt,  or  grant  any  deed,  by  which  any  part  of  his  lands  may  be 
alienated,  or  carried  off,  to  the  prejudice  of  the  creditor  inhibits 


mg. 


^  By  special  statntes,  17.  Geo.  II.  e.  11,  §  16,  and  19.  Geo.  III.  e.  90^  $  14,  (esU- 
blishing  a  fund  for  provision  to  the  widows  and  children  of  the  Scottish  clergy),  die 
ann  is  burdened  with  a  sum  equal  to  one-half  of  the  annual  rat^  at  which  the  kieaiD* 
bent  had  been  in  the  use  of  contributing  tp  the  fund.  It  has  been  decided,  that  the 
annuities  due  to  the  widows  of  ministers  unde?  these  statutes  cannot  be  safg^ed  hefiore 
the  term  of  payment-,  Fac.  Coll.  May  19. 1791,  Mackenxie,  Dicr.  p.  104  IS 


li7 
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Camm.  7$. 


Of  Inhibitions; 


525 


ing  *.  This  diligence  was  introduced  to  secure  creditors  who  are 
in  danger  of  losing  their  debts,  through  the  profuse  disposition  of 
the  debtor :  The  prohibition  therefore  contained  in  it  is  barely  per- 
sonal against  the  debtor  himself,  whose  character  and  turn  of  mind 
five  the  creditor  ground  to  suspect  him  of  an  intention  to  alienate, 
lence  the  debtor's  heir,  who  has,  after  the  ancestor's  decease,  per- 
fected titles  to  the  estate,  lies  under  no  restraint,  if  the  inhibition 
be  not  renewed  against  him.  This  method  of  securing  creditors 
against  the  debtor's  deeds  of  alienation  is  more  effectual  than  that 
by  the  actio  Pauliana  <)f  the  Roman  law :  For  there,  evidence  was 
required  of  an  actual  intention  in  the  debtor  to  disappoint  his  credit 
tors,  in  order  to  annul  the  alienation ;  whereas  a  prammpiio  Juris  et 
dejure  arises  from  the  diligence  of  inhibition,  that  every  deed  done 
by  the  debtor  counteracting  the  prohibition  contained  in  that  dili« 
gence  is  fraudulrat,  Cr.  Lib.  1,  JDieg.  \%  §  31. 

3.  Inhibition  may  proceed,  according  to  Mackenzie,  §  2,  h.  t  ei- 
ther upon  a  decree,  or  on  a  registered  bond,  which  is,  in  the  con- 
struction of  law,  a  decree.  This  carries  a  strong  insinuation,  as  if 
inhibition  could  not  be  grounded  upon  any  unregistered  deed  ;  but 
it  is  nevertheless  daily  admitted,  upon  the  title  of  bonds,  or  other 
liquid  obligations  to  which  the  creditor  hath  right,  whether  regis- 
tered or  not  f.  An  inhibition  may  also  be  served  by  a  creditor 
upon  his  debtor,  where  his  only  title  is  an  action  which  he  has  com- 
menced for  making  good  a  claim  not  yet  sustained  or  ascertained 
by  the  judge,  which  is  called  inhibition  upon  a  dependence^  ox  on  a  de^ 
pending  action.  In  this  last  kind,  it  had  been  the  general  practice 
for  the  creditor  who  was  to  inhibit,  to  raise  a  summons  against  his 
debtor  for  constituting  the  dependence,  and,  so  soon  as  that  sum* 
mons  had  passed  the  signet,  to  raise  letters  of  inhibition  against 
him,  as  upon  a  depending  action ;  and  it  was  thought  sufficient  if 
the  summons  was  executed  against  the  defender  before  serving 
him  with  the  letters  of  inhibition.  But  beside  that  no  action 
can  be  properly  said  to  depend  against  one  till  he  be  cited  in 
it  as  a  defender,  the  style  of  all  inhibitions  supposes  or  as- 
sumes  that  the  summons,  by  which  the  dependence  is  constitut- 
ed, has  been  already  executed  against  the  defender  at  issuing 
the  letters  of  inhibition.  Notwithstanding  this  universal  communis 
erroTj  therefore,  an  inhibition  was  declared  void,  because  it  was 
raised,  and  had  passed  under  the  signet,  before  executing  the  sum- 
mons on  which  it  was  grounded,  Br.  9,  (Creditors  ofRosehiU^  Nov. 

22. 

♦  See  Fac.  Coll.  Feb.  39. 1780,  Gordon^  Dict.  p.  7008  ^"8. 

f  It  has  likewise  been  found,  after  an  inquiry  into  the  state  of  practice,  that  inhibi- 
tion may  proceed  upon  a  homing»  without  production  of  the  bond  or  other  ground  of 
debt  on  which  the  horning  proceeded ;  Falc.  ii.  216,  Scott f  July  3. 1 75 1,  Dict.  p.  6993  ^'^. 

3>8  It  was  here  found,  that  inhibition  does  not  bar  the  granting  of  a  lease  of  ordi- 
nary endurance  $  this  being  a  beneficial,  and  in  some  sort  a  necessary  act  of  adminis- 
tration. But  where  the  lease  is  **  not  a  proper  administratiTe  lease/*  but,  by  allow- 
ing the  tenant  to  retain  the  rents,  is  rather  **  an  attempt  to  obtain,  in  the  form  of 
<*  a  lease,  a  security  for  debtf  which  the  creditor  could  not  have  obtained  directly  by 
«<  the  voluntary  act  of  the  debtor,  nor  by  legal  diligence,"  inhibition  is  an  effectual 
bar;  Wedgtjoood^  8cc.  ISM  Nofo.  1817,  Fac.  (mI.  On  the  same  principle,  inhibition 
annuls  a  long  lease ;  or  a  lease  at  a  small  rent  with  a  grassum ;  2.  BeWs  Com.  156,  and 
MacUuMan^  lOM  Feb.  1802,  there  noted.     Vid.  supr.  t.  6.  $  21.  not*  ^\ 

3S9  Kilierranj  v.  Inhibition,  No.  14.,  reports  this  case  as  if  left  undetermined^ 
Dict.  p.  6989.  But  Falconer's  report  is  fully^  confirmed  by  Ekhies^  v.  Inhibition. 
No.  16. ;  where  it  appears,  that  the  Court,  having  at  first  superseded  the  case^  to  per- 
mit an  inquiry  into  the  practice,  in'  the  end  *<  unanimously  repelled  the  objection." 
The  law  is  accordingly  laid  down  on  this  footing)  2.  Beffs  Com.  152. 
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BookII.         22.  1714,  DicT.  p.  6968)^^"^.     An  inhibition  upon  a  depending  ao 
~         '      tion  can  have  no  effect  towards  annulling  deeds  granted  by  the 

debtor  after  that  diligence,  till  the  dependence  be  closed  by  a  de- 
cree in  favour  of  the  pursuer,  sustaining  the  debt  and  declaring  its 
extent ;  because,  until  such  decree  be  recovered,  it  is  uncertain 
whether  the  inhibiter  be  truly  creditor  to  the  party  inhibited,  or  to 
what  amount  f.  If  the  claim  depending  should  be  transacted  by 
the  voluntary  agreement  of  parties,  in  consideration  of  a  determi- 
nate compounded  sum  to  be  paid  by  the  debtor,  without  a  judicial 
sentence,  the  inhibition,  which  could  no  longer  be  said  to  be  ground- 
ed on  a  depending  action,  would  probably  fall,  and  the  creditor  be 
put  to  the  necessity  of  renewing  his  diligence  upon  the  debtor's 
obligation  for  the  compounded  wmit:.  inhibition  may  proceed^ 
not  only  on  debts  already  payable,  but  on  those,  the  term  of  pay* 
ment  of  which  is  not  yet  come,  Hope^  (Inhibit.)  March  19.  lGZ2j 
Napier  ^*%  see  Fac.  ColL  ii.  52,  (SHrling  i^ainst  NUbet^  Aug.  11. 

1757, 

*  The  same  fate  attended  arrestments  raised  as  on  depending  actions,  where  the  som- 
mons  was  not  executed ;  Forbes^  My  Id.  IIO69  Creditors  t^Shicheih  Diet.  p.  SI44  ; 
Fac.  ColL  Orme^  Feb.  13. 1759,  Dxcr.  p.  S690  ^  '•  After  a  dapendeoce  has  been  thus 
constituted,  it  subsists  till  final  decree  is  pronounced  hv  the  Court :  and  though  aa 
appeal  be  entered  against  an  interlocutor  order,  an  inhibition,  as  on  a  depending  ac» 
tbn,  may  still  be  competently  paraed ;  Fac.  CdU  July  3. 1774,  Heron^  Dict.  p.  7007f 
(2.  BeWs  Com.  151, 152.) 

f  The  Court  repelled  the  objection  to  an  inhibition  on  a  dependence^  that  it  was 
not  special  as  to  tiie  sum,  or  the  ground  of  debt  <m  which  the  action  was  raised  ; 
Kame^  No.  36,  Creditors  ^  Tofisy  Nov.  1722,  Dicr,  p.  6970  ^*. 

X  The  Court  would  not  give  efiect  to  an  inhibttioB  on  a  depending  action  wiiidi 
had  never  been  terminated  by  decree,  die  matter  having  been  submitted  to  arbitra'* 
tion ;  Falc.  ii.  215,  Reids^  Sfc.  against  Napier^  July  S.  1751,  Dicr.  p.  699S  ^''. 

^^^  In  a  case  where  the  summons  had  been  lost,  but  where  the  parties  had  notwith- 
standing gone  on  with  the  litigation,  without  any  objection  to  the  want  of  it,  itt  tenor 
being  at  the  same  time  apparent  from  quotations  and  other  proceedings  in  process,  the 
Court  (do  opposition  being  made)  granted  inhibition  ;  A.  v.  B^  11  th  Jtme  1815,  Fac, 
Cdl. 

The  defender  in  an  action  cannot  inhibit  on  the  dependence.  But  it  is  competent 
for  him  to  apply,  by  special  bill,  for  inhibition  in  securkgr  of  expenses  of  process  firand 
due  to  him,  though  not  actually  modified  and  decerned  for ;  WiUcie^  25tA  Feb.  1815, 
Fac.  Coll. 

3'*  This  rule^  in  regard  to  arrestments^  is  now  altered,  the  bankrupt  statute  de- 
claring, <<  that,  in  time  coming,  letters  or  precepts  of  arrestment  upon  any  dq>end- 
**  ing  action  may  be  granted  summarily,  upon  production  of  the  libelled  summons  ;" 
54M  Geo.  III.  €.  137.  §  2.  ^  Ififr.  B.  3.  /.  6.  $  3.  in  not.  Bbt  no  alteration  has  beea 
made  in  regard  to  inhibitions  /  2.  BelFs  Com.  151. 

^**  Mr  Bell  observes,  that  in  this  not^  *<  the  result  of  the  decision  is  stated  too 
<<  broadly,  as  if  ^plicable  to  every  case  without  exception  i*  and  he  states  the  rule  as 
being  more  accurate  in  this  shape :  <<  Where  the  action  is  for  a  procise  sum,  that 
**  sum  must  be  specified  in  the  inhibition :  but  firequently  the  action  is  of  such  a  na- 
<<  ture  that  it  is  impossible  to  specify  any  certain  sum,  as  in  counts  and  reckoning ; 
'<  and  in  such  cases,  it  is  sufficient  to  refer  particularly  to  the  rekitive  action  ;  2.  Cdm. 
151.  In  point  of  fact,  the  gaining  plea  in  th^  case  a£  Tofts  was  quite  in  consonante 
with  this,^— *<  Since  the  law  allows  inhibition  npoo  e^ery  depending  action,  theinhi- 
<<  bitiott  must  receive  its  form  and  diape  firom  the  action  wlmeoa  it  is  fouade^  wtdd^ 
<<  in  the  present  case,  was  a  couni  and  reckoning  against  a  tutox.'^ 

^''  Reported  also  by  Elchiesj  v.  Inhibitiov,  No.  17.  The  same  principle  decides 
the  case  put  in  the  text.  <^  But  there  seems  to  be  no  doubt,  that  a  special  agreement 
<^  to  reserve  the  effect  of  the  inhibition  may  be  effectuaH  if  the  creditor  stipulate  to  be 
•  <^  allowed  to  proceed  with  the  action,  so  as  to  have  a  judicial  decree  for  the  sum  award* 
<<  ed  ;''  2.  BeWs  Com.  152.  So  held,  accordingly,  Fac.  Coll.  Stewart^  I6tk  Feb.  ITYu, 
DiCT.  p.  7004 ;  and  again,  Anderson^  25th  May  1821,  fS.  and  B.J 

^*^  Hop^s  report  of  this  case  is  omitted  in  iUbr,  Dicr. ;  but  another  by  Haddss^" 
ton  is  given,  p.  8156.  Both  are  to  the  same  effect,  and  are  so  referred  to;  1.  Fkd. 
Diet.  540. 
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1757,  DiCT.  p»  6994) ;  and  ev6n  on  conditional  debts,  though  these 
are  not  proper  obligations  till  the  existence  of  the  condition  under 
which  they  are  granted,  StaiPy  Dec.  11. 1667,  Hog^  (Dict.  p,  7089); 
also  reported  by  DirL  116,  (Dict.  Undem)  '*♦.  But  if  an  inhibiter 
upon  a  conditional  debt  shall  bring  an  action  of  reduction  excapite 
inhibitionisj  before  that  period,  the  decree  of  reduction  can  have  no 
present  effect :  It  is  barely  declaratory ;  and  ,its  operation  is  sus- 
pended till  the  obligation  be  purified  by  the  existence  of  the  con- 
dition. 

4.  The  legal  forms  required  in  carrying  on  the  diligence  of  inhi- 
bition, regard  either,^r«f,  The  personal  execution  of  it  against  the 
debtor ;  or,  2c%,  Its  publication ;  which,  m  several  of  our  statutes, 
gets  also  the  name  ot  execution ;  or,  3c%,  Its  registration.  The  so- 
lemnities relative  to  the  personal  execution  of  the  letters,  which 
serves  as  an  intimation  to  the  debtor,  are  the  same  which  are  pre- 
scribed in  the  execution  of  summonses,  and  letters  of  homing,  by 
1540,  C  75 ;  which  have  been  already  explained,  T.  5,  §  55.—-— 
The  explaining  the  manner  of  publishing  and  registering  interdic- 
tions has  been  hitherto  postponed,  because  the  essential  forms  are 
precisely  the  same  in  interdictions  and  inhibitions;  and  therefore, 
what  shall  be  here  said  of  the  one  is  to  be  understood  also  of  the 
other. — And  first,  as  to  publication :  By  our  apcient  customs,  obser- 
ved by  Balfour^p.  186,  C.  2,  it  behoved  inhibiters  to  publish  their  di- 
ligence at  the  market-cross  of  the  head  borough  ofthe  shire  where 
the  debtor  resided,  by  a  messenger  reading  the  letters  at  the  cross, 
after  three  oy esses  made  for  convocating  the  lieges,  in  the  same 
manner  as  in  the  publication  of  hornings ;  and  by  his  afterwards 
affixing  a  copy  of  the  letters,  and  of  his  own  execution  to  the  cross  *. 
The  only  statute  which  mentions  the  publishing  of  inhibitions  in 
express  terms,  1597,  C.  268,  has  plainly  had  an  eye  to  that  custom  ; 
and  directs,  that  where  the  party  inhibited  resides  within  a  stewar- 
try,  or  other  separate  jurisdiction,  the  diligence  shall  be  published 
at  the  head  borough  of  that  jurisdiction,  in  place  of  the  head  bo- 
rough of  the  shire.  But  this  branch  of  the  act  is  now  rendered  use- 
less, by  the  abolition  of  separate  jurisdictions.  An  inhibition  exe- 
cuted against  the  debtor  personally,  in  an  house  where  he  has  re- 
sided only  occasionally  for  forty  days,  may  be  published  at  the  head 
borough  of  the  jurisdiction,  either  of  that  dwelling-house,  or  of  the 
debtor's  proper  and  fixed  domicile  Tinw.  Dec  2.  1748,  Creditors 
ofKinTninity  j  ^*^  An  inhibition  used  by  an  interdictor  against  the 
interdicted,  and  duly  registered,  has  been  adjudged  to  supply  the 

want 

•  An  inhibition  was  fonnd  null,  because  the  execution  did  not  bear  the  three  oyesses, 
nor  the  open  proclaiming  or  reading  of  the  letters  ;  Fac.  Coll.  Jan.  24.  17S2,  Credit 
tors  of  Jarvieston^  Dict.  p.  S797  ^*^. 

f  Reported  by  KiUc.  No*  10,  voce  Inhibition,  Dict.  p.  6982.  If  the  debtor  is  out 
of  Scothndi  the  inhibition  must  be  published  at  the  market-cross  of  Edinburgh,  and 

pier 

3^^  «  Inhibidon,  on  future  or  condiment  debts,  is  subject  to  the  control  of  equity  f 
2.  Belts  Com.  151 ;  vid.  infr.  h.  /•  $  8.  w 

^'^  An  inhibition  was  sustained,  where  the  execution  bore  three  oyesses,  open  and 
public  reading,  though  it  wanted  the  words  open  proclamation,  in  respect  that  three 
<»y  esses  and  public  reading  import  open  proclamation  ;  E.  Leven^  Feb.  14. 1706,  Dict. 
p.  3769. 

^\^  From  KiUcerraris  report  of  this  case,  v.  Inhibition,  No.  10.,  Dict.  p.  6982,  the 
alternative  course  suggested  in  the  text  does  not  appear  to  have  received  the  sanction  of 
the  Court.  On  the  contrary,  the  Court  seem  to  have  thought,  that  the  law  <<  is  ra^ 
«^  ther  more  effectually  complied  with  by  publication  at  the  market-cross  of  the  head 
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want  of  publication  of  the  interdiction,  5fou*,  Nov.  10. 1676,  Steuart^ 
(DicT.  p.  3092) ;  which  is  an  evidence,  that  the  formal  publication 
of  the  interdiction  by  a  messenger  is  not  accounted  an  essential  so* 
lemnity,  (for  solemnities  cannot  be  supplied  by  equipoUencies),*  but 
is  enjoined  barely  as  a  rational  abd  proper  method  of  notifying  it  to 
die  lieges. 

5.  As  experience  soon  taught,  that  the  executions  and  publica^ 
tions  of  this  diligence  might  be  easily  concealed  from  purchasers  and 
creditors,  or  forged  to  their  prejudice,  all  interdictions  and  inhibi- 
tions, with  their  executions,  were,  by  1581,  C  119,  NO.  lyordfuned^ 
for  the  security  of  singular  successors,  to  be  registered  m  the  books, 
both  of  the  shire  where  the  debtor  resides,  and,  if  he  has  lands  in 
another  shire,  in  the  books  also  of  that  shire  where  the  lands  lie, 
within  forty  days  after  publication,  under  the  sanction  of  bein^?  de- 
clared null.    Tliis  act  was  in  part  repealed  by  that  clause  of  the 

posterior 

pier  and  shore  of  Leith ;  Siair^  B.  4,  T.  50,  {  13;  BanJaon,  B.  1,  T.  7,  §  136 ;  Fae. 
CoU.  Feb.  1. 1793,  Pierset  ^c.  DicT.  p.  3721.  See,  however,  Feb.  2.  1750,  Creditors 
of  Murray^  Dict.  p,  3718  ^*^ 

^  burgh  where  the  party  has  his  ordinary  domicil,  than  when  made  at  the  market* 
•(  cross  of  the  head  burgh  where  he  happens  to  have  an  occasional  residence ;  in  so 
<^  much,  that  it  was  not  thought  clear  that  such  publication  would  not  have  been  liable 
<*  to  objection."  See  also  to  the  same  effect  Kilkerraris  remarks,  Ibid,  No.  18.,  in 
E.  March,  2d  Feb.  1750,  Dicr.  p.  3719.  It  is  singular  enough,  that  the  very  pubfica- 
tion  which  is  here  thought  to  be  objectionable,  had  been  but  a  few  years  bemre  re- 
peatedly given  effect  to,  ^  the  only  competent  course ;  the  Court  being  then  of  opi- 
nion,  that  an  inhibition  executed  against  the  party  himself  at  the  place  of  his  occa« 
sional  domicil  must  be  published  at  the  head  burgh  of  the  same  jurisdiction ;  *^  and 
**  thatf  in  no  case,  is  it  regular  to  execute  an  inhibition  personally  at  a  debtor^s 
*<  dwelling-house  within  one  jurisdiction,  and  against  the  li^es  at  the  market-cross  of 
<*  another  jurisdiction;"  Fol.  Dict.  Baird,  8th  Nov.  1739,  DicT.  p.  3738;  Kamet. 
Rem.  Dec.  Dunbar^  27th  July  1745,  Dict.  p.  3705.  Between  these  conflicting  autho- 
rities, there  is  perhaps  sufficient  to  support  the  alternative  view  of  the  text.  At  the 
same  time,  the  safest  practical  course  is  that  suggested  by  a  very  eminent  practitioner : 
*<  How  is  a  practitioner  to  conduct  himself  upon  a  matter  of  this  kind,  between  the 
<*  absolute  and  occasional  residence  of  his  party  ?  If  his  information  be  not  very  expH- 
*^  cit,  his  only  method  is  to  publish  at  both  market-crosses ;"    1.  Rosses  Lectures^  493. 

The  above  difficulty,  however,  can  occur,  only  where  the  party  has  actually  acquired 
a  second  domicil.  Where  he  has  not  resided  long  enough  for  this,  publication  at  the 
head  burgh  of  his  occasional  residence  is  undoubtedly  incompetent;  it  must  be  made  at 
the  head  burgh  of  his  regular  domicil,  in  ordinary  form  i  Law^  lOM  March  1815, 
Fac.  Coll. 

The  jurisdiction  within  which  the  lands  are  situate,  in  no  case  enters  into  the  qnes* 
tion  as  to  the  proper  place  of  publication  ;  In/r.  h.  /•  $  6. ;  Stair,  B.  4.  t.  60.  §  \0.; 
Bankt.  JS.  1.  ^  7.  $  136 ;  Creditors  ofKinminity,  supr.  »•  Fac*  ColL  Pierse,  &G.  IsiFeb. 
1793,  Dict.  p.  3721. 

^'^  In  this  case  it  was  found  to  be  good  publication,  though  made  only  at  the  bead 
burgh  of  the  domicil  at  which  the  debtor  usually  resided  when  in  Scotland ;  and 
KiUcerran  supports  this,  as  the  only  proper  mode  of  publication.  Elchiet  also  reports 
the  case,  v.  Inhibition,  No.  13.  \  and  gives  another  to  the  same  effect^  Hamutai^s 
Creditor s^  5th  June  1752,  Ibid.  No.  18.  In  the  case  of  Fierse,  publication  was  made 
both  at  the  bead  burgh  of  the  domicil,  and  at  the  market^cross  of  Edinburgh,  pier  and 
shore  of  Leith ;  though  it  no  doubt  seems  there  to  have  been  considered  that  pnblioK 
tion  in  the  latter  way  alone  would  have  been  sufficient.  The  passage  in  Stair  r^r- 
red  to  applies  to  the  execution  against  the  debtor,  and  not  to  the  publication  to  the 
lieges  ;  while  that  in  Bankton,  though  favourable  to  the  view  taken  in  the  case  of  Pierse, 
is  not  very  precise.  In  these  drcumstances,  it  may  not  seem  altoffetber  free  from  ^m- 
ffer,  to  rest  entirely  on  a  publication  at  the  market-cross,  pier  and  snore :  though,  fitnn 
thenlmost  universal  practice  in  favour  of  that  course,  little  apprehension,  perhaps,  needs 
now  be  entertained.  At  the  same  time,  if  absolute  safety  be  desired,  the  saf^t  coiine 
undoubtedly  is,  as  in  the  above  CBse  of  Pierse,  to  publish  the  diligence  both  at  the  mmr- 
ket-cross,  pier  and  shore,  and  at  the  head  burgh  of  the  domicil.  See  on  this  sol^cct, 
1.  Ros^s  Lectures,  494.  et  seq.  ^  , 

Where  the  debtor  resides  in  Scotland,  inhibition  published  in  the  nsual  wi^t  at 
the  head  burffh  of  that  residence,  is  effectual  against  foreigners ;  and  there  k  no  Dt^ 
cessity  for  publication,  at  market-cross,  pier  and  shore  i  ^Fac.  Coll.  TophoMf  &^  fOik 
Jan.  1808,  Dict.  v.  Inhibition,  App.  No.  2. 
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posterior  one  ia  1597  formerly  recited,  which  enacts,  That  where 
the  party  dwells  within  a  separate  jurisdiction,  the  diligence  is  to 
be  r^stered  in  that  separate  jurisdiction.  But  the  clause  of  the 
act  1581 ,  which  required  registration  in  the  books  of  the  shire  where 
the  lands  lay,  continued  in  force  notwithstanding  the  posterior  act 
1597,  till  the  abolition  of  separate  jurisdictions  by  the  act  20L 
Geo.  IL 

6.  By  1597}  C.  285.9  letters  of  interdiction,  inhibition,  and  some 
others  therein  mentioned,  were  to  be  registered,  in  the  books  of  the 
proper  jurisdiction,  in  presence  of  a  notary  and  witnesses ;  and  if 
the  sheriff^  bailie,  or  steward,  refused,  he  who  presented  them  for 
registration  might  get  them  recorded  in  the  books  of  session.     But 
by  1600,  C  13.,  the  presence  of  a  notary  and  witnesses  is  dispensed 
with,  and  an  option  given  to  register  those  writs  in  the  general  re- 
gister of  the  session,  though  the  registration  should  not  be  refused 
by  the  judge  of  the  inferior  jurisdiction.     From  the  injunction  given 
by  act  1581,  to  register  inhibitions  both  in  the  books  of  the  juris- 
diction where  the  inhibited  resides,  and  where  his  lands  lie,  mes- 
sengers took  occasion  to  publish  them  also  in  both  jurisdictions, 
which  became  a  custom  almost  universal :  But  the  omission  of  this 
form,  which  was  superadded  by  messengers  only  for  their  own  ad- 
vantage, makes  no  nullity  in  the  registration,  St  B.  4.  T.  50.  §  lOL 
ver%.  The  next  reason;   Forbes^  Feb.  14.  1710,  Lo.  Gtay^  (Dict. 
p.  3733).  It  is  because  registration  is  a  surer  way  to  certify  the  lieges, 
than  publication  at  the  market-cross,  that  registration  is  required, 
both  where  the  pvty  resides,  and  where  his  lands  lie ;  whereas 
publication  is  sufficient  if  it  be  used  at  the  jurisdiction  of  the  party's 
residence.     Registration  in  the  general  register  secures  all  the  lands 
of  the  inhibited  from  alienation,  in  whatever  part  of  the  kingdom 
they  may  lie ;  but  where  the  inhibition  is  recorded  in  the  register 
of  a  particular  shire,  it  covers  no  lands  but  what  are  situated  in  that 
shire  *  ;  and  for  this  reason  it  may  be  prudent  for  a  creditor  who 
is  not  fully  apprised  of  the  extent  and  situation  of  the  whole  estate 
of  his  debtor,  to  record  his  diligence  in  the  general  register  ^*^ 
Though  an  inhibition  should  be  registered  in  the  books  of  a 
shire  where  part  of  the  lands  belonging  to  the  debtor  lies,  within 
forty  days  after  it  has  been,  in  compliance  with  the  aforesaid  cus- 
tom, published  in  that  shire ;  yet  if  it  be  not  registered  also,  with- 
in forty  days  from  the  publication,  in  the  shire  of  the  debtor's  do- 
micil,  it  can  have  no  effect  as  to  those  particular  lands,  Tinw.  Dec 
2.  1748,  Creditors  of  KinminUy '\  \  because  publication,  in  the  shire 
of  the  domicil,  being  that  which  is  directed  by  the  law,  the  omis- 
sion to  register  the  letters  of  inhibition  in  it  within  forty  days  from 
that  publication  must  be  fatal  to  the  diligence. 

7.  To  prevent  inhibiters,  to  whom  the  principal  executions  are 
returned  after  they  are  registered,  from  altering  them,  in  case  they 
should  be  found  informal,  the  clerk  of  the  record  is,  by  1581, 
C.  119.,  NO.  1,  required  to  mark  them  with  his  subscription  before 
returning  them  to  the  inhibiter  who  presents  them  for  registration. 
An  execution,  therefore,  which  was  not  so  marked,  was  declared 
v^oid,  as  wanting  the  proper  legal  check  prescribed  by  the  law 
against  false  executions,  Br.  90.  [Preston^  Feb.  22.  1715,  Dict. 
p.  3769.)     But  by  a  later  decision  in  a  similar  case,  June  16.  1727, 

VOL.  I.  6  s  Duch. 

*   See  July  27.  1745,  Dunbar^  Dict.  p.  S699  and  3705^  (2.  BelTs  Com.  148.) 
f  Reported  by  Kilk.  No.  lOj  voce  Inhibition,  Dict.  p.  6982. 

3^0  As  the  operation  of  the  diligence  extends  to  subsequent  acquisitions,  {infi\  §  10.) 
the  situation  of  which  cannot  at  the  time  be  known,  the  general  register  is  in  all  cases 
to  be  preferred. 


TitA  XL 


In  what  register 
•they  mast  be  re» 
corded. 


They  must  be 
marked  with  the 
subscription  of 
the  clerk. 


530 


An  Institute  of  the  Law  of  Scotland. 


Book  II. 


Inhibition  is  not 
allowed  to  pass 
on  conditional 
debts,  nor  where 
the  debtor  is 
notoriously  sol- 
vent. 


Duch.  Argyle^  observed  ki  (folio)  DicL  iL  p.  35S^  the  obtedwiw 
That  the  execution  vas  not  murked  by  the  clerk,  was  repeUed#  be^ 
dause  the  injunction  of  the  act  stood  cm  the  footing  of  a  bare  OKdi- 
rianee,  not  enforced  with  any  sanction.  It  is  a  general  role  in  aU 
diligences  whidi  reauire  several  acts  to  perfect  d)em»  That  the^ 
are  not  complete  till  the  last  step :  An  inhibition  therelore  must 
run  through  ^1  the  forms  of  publication  and  registration  before  it 
become  a  complete  diligence.  Nevertheless  the  estate  of  the  debt- 
or is,  after  publishing  the  inhibition,  rendered  litigioie,  as  lawye9r». 
express  it ;  which  has  this  effect,  that  the  creditor  udio  had  b^gua 
the  diligence  is  secured  against  all  voluntary  deeds  granted  by  hit^ 
debtor  after  the  publication,  though  proceeding  upon  a  cause  truly 
onerous,  provided  he  shall,  within  the  dme  prescribed  by  atatutfw 
perfect  his  diligence  by  registration,'  DirL  254,  (CnddtAank  agfOMI 
Watt,  Feb.  12.  1675,  Dict.  p.  8393).  Nay,  if  the  debtor  sbal),  at 
any  time  after  being  cited  upon  an  inhibition  used  by  one  of  his  cr^ 
ditors,  though  previously  to  its  publication,  grant  a  vohmtai^  right 
to  another  creditor,  such  right  is  voidable  at  the  suit  of  the  mhibir* 
ter  upon  the  act  1621,  afterwards  to  be  explained.  Hare.  639,  (GwtU 
ikore^  March  16.  1686,  Dtcr.  p.  1051.)  '^^  vid.  mjr.  T.  12.  %  !& 

8.  At  first  inhibitions,  because  they  restrained  the  inhibited  Brom 
the  full  exerdse  of  his  prc^rty,  were  accounted  nn&vourable,  as 
carrying  with  them  a  certain  degree  of  reproach,  and  therefore  were 
never  granted,  except  caxua  cogfttta^  Baljl  p.  476,  C.  1.,  (Maxwelk 
July  11.  1543,  DicT.  p.  7013).  They  are  upon  this  ground  not 
allowed,  even  by  the  present  practice,  when  they  proceed  on  con-» 
ditional  debts,  unless  it  appear  that  the  debtor  is  vei^em  ad  tMpiam , 
or  that  the  inhibiter  has  some  other  just  and  sufficient  canse  for 
using  that  diligence,  Forbes,  July  17. 1713,  fVeir^  (Dicx.  p.  7016)*. 
Hence  inhibitions  grounded  upon  obligations  of  warrandice,  which 
are  truly  conditional  debts,  ought  not  to  pass,  unless  the  creditor 
who  is  demanding  the  diligence  satisfy  the  court  that  it  is  not  with- 
out ground  that  he  appreh^ids  some  danger  of  haviiLg  the  subject 
warranted  carried  off  nom  him  by  an  action  of  eviction,  St.  B.  4. 
T.  20.  §  29.  Though  inhibitions  now  pass  generally  of  course 
without  opposition  from  the  debtor ;  yet  if  he  appear,  and  offer  a 
good  reason  why  the  diligence  ought  not  to  pass  the  signet,  the 
court  is  in  use  to  stay  it.  Fount.  Feb.  15.  1699,  Murray^  (Dict. 
p.  7014).  This  happens  most  fi-equently  where  the  depending  action* 
upon  wnich  the  inhibition  is  grounded,  appears  calimmious.  But 
even  where  the  debt  is  confessedly  Just,  the  court  of  session  have 
sometimes  stopped  this  rigorous  diligence  as  emulous,  where  the 
solvency  of  the  debtor  was  notorious,  July  11.  1728,  Royal  Banks 
(DicT.  p.  875)  t*      It  is  not  however  likely  that  this  judgment, 

which 

*  See^  to  the  same  purpose^  Kilt.  Na  7,  voce  Inhibition,  Macreadie,  Jan.  87. 1747, 
Dict.  p.  698a 

t  See  Karnes,  Rem.  Dec.  No.  106,  Sir  John  Meres,  S^c.  Feb.  S7.  1728,  Dicr.  p.  SCO. 
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Mr  Bell  su^ests,  as  the  only  remedy.  <<  that  a  person  purchasing*  or  lending  mo- 
*<  ney,  shall  retain  the  price  or  loan  unpaid,  till  the  expiration  of  the  term,  at  which 
*^  the  inhibition,  in  order  to  be  efiectual,  must  be  recorded  f  2.  Com.  159.  But  is  not 
this  liable  to  objection,  1.  As  giring  the  real  transaction  a  datediiiereot  from  what  sip- 
pears  on  the  free  of  die  deed ;  and  2.  Because,  though  registration  must  take  place 
within  forty  days  from  the  publication,  yet,  no  peremptory  period  being  assigned  with*> 
in  which  publication  shall  be  made,  there  will  necessarily  be  some  d^ee  of  uncertain- 
ty in  calculating  the  expiration  of  the  forty  days  ?  Perhaps  a  s^eardi  of  the  Signet 
books  affords  the  best  practical  security.  But  might  not  all  objection  be  removed » 
by  placing  inhibitions  on  the  same  footing  with  seisins,  and  giving  them  no  effect  a- 
gainst  third  parties  until  recorded  ?  It  is  a  good  general  suggestion  of  Mr  Bell's,  that 
there  should  be  a  record  for  the  commencement  of  all  such  procedure,  as  is  guarded 
by  litigiosity;  2.  Comm.  158. 
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which  must  be  cMifeased  to  eiKuroAch  oo  the  Iqgal  ri^ht  of  creditors^ 
will  be  drawn  into  exttoiple  ^^%  unless  where  there  is  the  strongest 
evidratoe  that  the  creditor  intends  something  else  by  his  demand 
of  diligence  than  the  security  or  recovery  of  his  debt  \  Inhibition 
may  be  refused  ex  officio  JndicUf  though  the  debtor  make  no  oppo- 
isition,  if  any  exception  to  the  diligence  shall  occur  to  the  court  trom 
the  creditor  s  own  showing,  Thuss  inhibiticm  demanded  by  a  wife 
on  her  marriage-contract  against  her  husband,  wai^  not  aUowed  to 
proceed  till  inquiry  was  made  into  the  husband's  circumstances  and 
profuse  disposition.  Fount.  Feb.  ft  1706,  Wuikart^  (Di<jt.  p.  7015A 
ft  As  to  the  extent  and  effect  of  inhibitioQ,  it  S|>pears  by  the 
oldest  style  of  this  diligence«  which  continues  dowo  to  this  day, 
that  it  secured  originally  the  moveable  as  well  as  the  heritable  es» 
tate  of  the  debtor  from  alienation*  But  s^  this  embargo  upon 
moveables  proved  a  great  interruptiop  to  the  free  course  of  trade^ 
the  effect  of  inhibition  has  been  long  limited  by  the  usage  of  Scot- 
land to  heritage :  So  that  debts»  thou^  contracted  after  inhibitioui 
are  held  to  be  a  sufficient  foundatios  of  diligence,  both  against  the 
person  and  the  whole  moveable  goods  of  the  debtor,  not  only  in  a 

2uestion  with  hb  other  creditCHrs,  but  with  inhibitors  themselves ; 
yurie,  MairdLQiSL  1623,  Xt  £rQCQf  (Dxct.  p.  7016).  And  hence 
the  arrears  of  interest  due  to  a  person  inhibited,  upon  a  right  of 
annualrent,  or  other  debUuia  fmdh  though  they  are  heritably  secu- 
red, yet  being  moveable  subjecta,  fall  not  under  inhibition,  which  is 
a  diUgenee  proper  to  herit^le  rights,  Falc  iu  138,  {Scot^  June  15, 
1750,  DicT.  p.  6988)  "\  Since  inhibitions  anciently  secured  move- 
ables 

*  It  is  impossible  to  stop  or  to  recall  an  inhibition  for  a  Kquid  debt ;  KilK  No.  %  voce 
Inhibition  \  Blackwood  against  Marshall^  Feb.  22.  1749,  DicT.  p.  6982* 

33"  This  judgment  wa^.in  fact  reversed  on  appeal^  with  costs,.  9th  May  1*7 29 1  Jour- 
nals of  the  House  ofLord^.  And  in  the  subsequent  case  of  Blackwood^  <<  the  Lords 
<*  refosed  to  reciJl  the  inhibition^''  being  of  opinionf  <*  that  let  a  man's  circumstances 
<<  be  what  they  will,  an  inhibition  a&ainst  him  could  not  be  stopped  when  used  for  a 
<<  liquid  debt.  The  mare  solrent  toe  debtor  is»  the  less  excusaole  is  the  deferring 
<*  payment ;"  KiUc.  not.  h.  p.  The  case  is  also  reported  by  ElchieSf  v.  Inhibition. 
No.  10. 

It  is  only  in  the  case  of  future,  or  contingent  debts*  that  the  Court  will  interfere. 
Where  there  is  no  just  cause  of  alarm  from  the  circumstances  of  the  debtor ;  or  no 
present  appearance  of  the  existence  of  the  condition  on  which  payment  or  performance 
is  to  depend;  where  the  diligence  in  any  other  particular  conneelied  wHb  the  nature  or 
result  of  the  case  appears  unnecessary,  vexatious,  or  oppressive,  &c*»  the  inhibitioti 
will  here  called  ;  Fac.  CoU.  Stirling^  lUh  Aug.  1757,  Dicr.  p.  6994  (  Kilk.  and  Falc, 
Macreadie^  STM  Jan.  1747,  Dict.  p.  6980 ;  Brebner^  &c.  l»th  Nov.  1881,  {S.  4*  B.); 
Sir  H.  D.  Hamaton,  44h  March  182S,  (&  4*  ^0;  S.  BelPs  Com.  IH.  On  the  same 
principle^  the  amount  for  which  inhibition  is- laid  on,  if  unreasonable  or  excessive,  will 
be  restricted  within  proper  bounds.  Inhibition  on  the  dependence  of  an  action  of  da- 
mages for  L.6000  was,  on  this  ground,  restricted  to  LJOO;  Duncan^  22d  Jan.  1822, 
(S.  4*  B.)  The  Court  will  also  recall  the  inhibition,  on  satisfactory  security  being 
found  for  the  debt,  or  on  evidence  that  the  creditor  already  possesses  ample  security  ; 
Brebner^  supr. :  E.  Stair^  2  Ist  D^.  1 822,  (5.  4*  Z>.) ;  2.  BeWs  Com.  1 5 1 ;  but  if  amr  pre- 
vious security  has,  from  the  altered  circumstances  of  the  parties,  become  insufficient, 
the  inhibition  will  not  be  recalled  *^  except  on  new  caution  ;''  Matheson^  ^th  Jvly  1822, 
(5.  Sf  B.)\  and  see  also  Spence^  1  \th  July  1821,  Ibid. 

m 

^''  In  a  late  case^  where  the  transmission  of  an  heritable  bond  had  been  reduced  ez 
capite  inhibiiioniSf  it  was  contended,  as  to  certain  annualrents  in  medio,  that  these  not 
falling  under  the  inhibition,  the  assignee's  ri^ht  thereto  still  remained  entire,  notwith- 
standing the  reduction.  The  inhibiting  creditor  had,  however,  attached  the  annual- 
rents  by  arrestment ;  but  to  this,  assuming  the  inhibition  to  be  of  no  effect,  it  was  an- 
swered, that  the  assignee's  risht  was  prior  in  date,  and  therefore  prderable.  The 
Court  held,  that  the  right  to  Uie  bond  being  reduced,  the  assignation  to  the  rents,  as 
purely  accessorial,  could  not  be  separated  from  it ;  and  every  impediment,  being  thu& 
taken  out  of  the  way  by  the  operation  of  the  inhibition,  the  annualrents  were  validly 
carried  by  the  arrestment,  which  was  therefore  preferred  ;  Lffa)i  2Sd  May  1815,  Fac. 
Coll. 


TiTUE  XI. 


Inhibition  for- 
merly secured 
the  moveable 
estate,  but  is 
now  limited  to 
the  heritable. 


532 


An  Institute  of  the  Law  of  Scotland. 


Book  IL 


It  reaches  acjnii- 
renda. 


It  strikes  only  a« 
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ables  from  alienatioB,  our  present  law,  by  which  it  has  lost  that  ef> 
feet,  ought  to  be  explained  so  as  to  make  the  least  deviation  possi- 
ble from  our  ancient  usage  ;  and  consequently  all  subjects  ought 
to  be  secured  at  this  day  by  inhibition,  which  are  not  moveable  in 
a  proper  sense  *.  It  is  agreed  by  ally  that  proper  rights  of  land, 
such  as  charters  or  dispositions,  may  be  secured  by  inhibition 
against  the  deeds  of  the  inhibited,  though  they  continue  in  nudis 
ierminis  of  personal  deeds,  without  actual  seisin :  But  Stair,  B.  4. 
T.  50.  §  2.  maintains,  that  inhibitions  do  not  reach  to  bonds  or 
obligations^  though  they  bear  a  clause  of  seisin,  if  seisin  has  not 
actually  followed ;  and  conformably  to  this  position,  it  was  found, 
that  the  conveyance  of  an  heritable  bond,  upon  which  no  infeilment 
had  proceeded,  was  not  voidable  ex  capite  inhibitionis^  Dalr.  45, 
{Oliphant  against  Irving^  Dec.  31.  1703,  Dict.  p.  5562).  This  dis- 
tinction, however,  hath  not  been  since  supported  by  practice. 
Neither  indeed  hath  it  any  solid  foundation  in  nature.  The  rea- 
son offered  by  Bankton  in  support  of  the  judgment,  that  such  rights 
cannot  be  said  to  lie  in  any  county,  JB.  1.  21  7.  §  137.  is  by  no 
means  satisfactory ;  for  the  lands  described  in  the  heritable  bond  or 
disposition  may  be  said,  with  the  greatest  propriety,  to  lie  in  the 
county  specially  mentioned  in  the  deed,  whether  iseisin  be  taken 
on  it  or  not  ^^\ 

10.  Inhibition  secures  to  the  inhibiter,  not  only  those  heritable 
rights  which  were  vested  in  the  debtor  at  the  date  of  the  diligence, 
but  such  as  he  may  afterwards  acquire ;  because  it  is  the  true  de^ 
Sign  of  inhibitions,  to  prevent  the  least  degree  of  commerce  with 
the  debtor  for  the  future,  in  relation  to  his  heritage,  that  may  tend 
to  the  inhibiter's  detriment.  Stair ^  Dec.  15.  1665,  Elies^  (Dict. 
p.  5987.)  J  yet  as  all  inhibitions  must  be  registered  in  the  jurisdic- 
tion where  the  debtor^s  heritage  lies,  no  inhibition  can  extend  to 
after  purchases  made  by  the  debtor,  which  lie  in  a  jurisdiction  where 
the  diligence  was  not  registered  ;  for  to  such  purchases  the  inhibi- 
tions could  not  have  been  extended,  thpugh  they  had  been  made 
of  a  date  prior  to  it. 

11.  This  diligence  strikes  against  the  voluntary  debts  or  deeds  of 
the  inhibited,  i.  e.  against  all  rights  granted  by  him,  to  which  he 
was  not  obliged,  anterior  to  the  inhibition  ^^\    Therefore  a  sale  of 

lands, 

*  It  has  been  made  a  question,  Whether  inhibidcMi  is  effectool  to  attach  subjects  in 
themselves  moveabley  but  rendered  heritable  destiruUione  g  ex.  gr.  a  bond  devised  to  a 
certain  order  of  heirs.  The  Court  expressed  an  opinioa  in  the  affirmative,  but  had  no 
opportunity  of  giving  an  express  judgment;  Foe.  CM.  Feb.  15.  1783,  Mackay^  Dict. 
p.  SI 37  ^^^.     See  Fac.  Coll.  Dec.  14.  1796,  Henderson^  Dict.  p.  5534. 

^^*  Mr  Bell  says,  '<  It  is  a  settled  rule,  that  inhibition  does  not  afiect  debts  due  to 
<<  the  person  inhibited,  though  heritable  in  succession  ;  as  bonds  excluding  executors ; 
«(  or  even  heritable  bonds,  where  no  infeftment  has  been  taken  {"  Q.  Com.  ISO. :  and 
this  opinion  is  supported  not  only  by  the  authorities  referred  to  in  the  text,  but  by 
Kilkerran^  r.  Inhibition,  No.  14.,  in  his  remarks  on  ScoU^  \5th  June  1750,  Dict. 
p.  6988  \  and  1  •  Ros^s  Lecti/reSj  495.  Yet  there  can  be  no  doubt,  that  the  dih'genc^ 
of  adjudication  applies  to  such  cases;  infr.  t.  12.  (  6. ;  1.  Belts  Comm.  626. ;  Mackay^ 
supr.  not.  * ;  ana  Mr  Bell  states  the  rule  to  be,  that  in  discriminating  between  herita- 
ble and  moveable  estates  as  to  the  competency  of  inhibition,  <<  the  distinction  to  be 
^*  followed  is  that  which  regulates  the  application  of  the  diligence  of  adjudication  or 
<<  arrestments,"-***  adjudication  and  inhibition  being  co-operative  diligences;  thelat- 
**  ter  acting  as  a  prohibition  for  guarding  those  subjects  over  which  a  real  right  may 
<*  be  constituted  by  adjudication  V'  2.  BelVs  Com.  149.  The  opinion  of  Erskine,  too, 
derives  considerable  support  from  the  view  taken  by  the  Court  in  the  case  of  Mac^ 
kay^  supr.  Be  this,  however,  as  it  may,  if  an  heritable  bond  has  once  been  clothed 
with  infeftment,  so  as  to  rear  up  a  proper  feudal  estate  in  tbe  original  creditor,  it  eirer 
after  loses  the  character  of  nomen  deliti^  and  becomes  affectable  by  inhibition,  in  the 
hands  of  all  subsequent  assignees,  whether  they  have  perfected  their  own  rights  by 
sasine  or  not ;   Lffmj  6tfi  Dec.  1814,  Fac.  Coll.s  BelU  supr. 

^^^  It  does  not  affect  acts  of  ordinary  administration  ;  supr.  §  2.  not.  ^'^. 
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knds,  however  onerou8>  made  by  the  debtor  after  publishing  the 
inhibitioOf  or  a  voluntary  security  upon  land  granted  by  him  to  a 
creditor  even  after  citation  upon  the  diligence,  though^  antecedent- 
ly to  its  publication,  may  he  annulled  by  the  inhibiter,  suppose 
that  creditor's  debt  should  have  been  contracted  prevbusly  to  the 
inhibition.  But  this  restraint  goes  no  farther.  If»  er.  gr.  the  debt* 
tor  was»  antecedently  to  the  diligence^  bound  either  to  grant  to  his 
creditor  a  special  debt  or  subject,  or  even,  in  general  terms^  to  make 
over  his  lands  to  him  for  his  &rther  security,  the  granting  of  such 
right  becomes  necessary :  He  was  compellable  to  it  before  the  cre- 
ditor, who  excepts  to  the  deed,  had  acquired  any  right  by  inhibition ; 
and  therefore  the  right  so  granted  cannot  be  hurt  by  that  diligence^ 
StaiVi^  Jufy  23L  1675,  Gordon^  (Dicx.  p.  7034.).  On  this  ground  in- 
hibition does  not  strike  against  judicial  rights,  ex^  gr»  against  an  ad- 
judication of  the  debtor*s  estate,  recovered  after  inhibition,  upon  a 
debt  contracted  before  it ;  because  adjudication  is  not  truly  the  deed, 
either  voluntary  or  necessary,  of  the  debtor  who  lies  under  the  in* 
hibition,  but  ot  the  law.  But  an  adjudication  led  upon  a  bond  pos^ 
terior  in  date  to  the  inhibition,  is  subject  to  reduction,  because  its 
only  foundation  is  a  bond  granted  voluntarily  by  the  debtor  after 
that  diligence. 

1%  By  this  rules  if  &  wadsetter  or  annualrenter  shall,  after  he  has 
been  inhibited,  be  required  to  renounce  his  right  of  wadset  or  an* 
Qualrent,  or  consignation  of  the  sums  therein  contained,  the  re« 
nuneiation  following  upon  it,  being  a  necessary  deed,  cannot  be  af- 
fected by  the  ^rior  inhibitiQn;  for  every  debtor  has  a  right-on  pay* 
ment,  or  consignation  of  his  debt,  to  demand  a  renunciation  or 
release  from  bis  creditor,  Stair^  Jan.  7.  1680,  MacleUatiy  (Dict. 
p.  51  hy  This  bore  hard  on  creditors  who  had  wadsetters  or  an* 
nualrenters  for  their  debtors,  and  who  had  no  effectual  way  by  any 
diligence,  even  that  of  inhibition,  to  hinder  them  from  renouncing 
their  right  on  payment,  and  from  squandering  away  the  redemption 
money*  To  secure  inhibiters  against  the  effect  of  such  renuncia* 
tions,  it  is  declared  by  act  of  sederunt,  Feb.  19.  1680,  That  after  the 
inhibiter  ha$  intimated  to  the  reverser  his  diligence  by  a  notorial 
instrument,  and  produced  in  presence  of  the  notary  and  party,  the 
inhibition  duly  registered,  it  shall  not  be  lawful  to  the  reverser  to 
make  payment  to  his  creditor,  otherwise  than  by  way  of  action,  to 
which  the  inhibiter  must  be  made  a  party ;  and  in  this  action  it  is 
competent  to  the  inhibiter  to  demand  that  the  redemption-money 
may  be  paid  not  to  die  wadsetter  or  annualrenter,  but  to  himself, 
in  virtue  of  his  ground  of  debt  and  diligence  ^^\ 

1 3.  Inhibition  is  only  a  negative  or  prohibitory  diligenqe :  It 
gives  the  creditor  a  right  to  reduce  all  posterior  voluntary  deeds 
granted  by  the  debtor ;  but  it  has  no  positive  effect  towards  trans* 
lerring  either  the  property  or  possession  of  the  debtor's  estate  to 
himself.  His  debt,  it  it  waa  personal  before,  continues  such  after 
the  diligence.  Nay,  though  the  inhibiter  should  recover  a  decree 
voiding  posterior  deeds,  or  contractions,  ex  capite  inhibitionis^  such 
reduction  of  deeds  granted  to  others  cannot  alter  the  nature  of  the 
debt  due  to  himself,  or  give  him  access  to  the  possession  of  his^ 
debtor's  estate,  whidi  he  cannot  attain  till  he  make  his  debt  real 
by  adjudication.     Hence  an  inhibiter  can  claim  no  proper  prefe* 

rence 

'^  The  aet  of  sedernnt  does  not  apply  where  inhibition  is  not  used  nntil  the 
wadset  has  been  declared  dissolved.  Subsequent  to  this,  the  redemption  money  in 
the  hands  of  the  consignee  is  attachable  by  arrestment,  and  not  by  inhibition  ;  SioT'^ 
months  ^^tk  May  1814,  tac.  ColL  g  2.  Bell.  Com.  10.  &  1 56  *,  sffpr.  ^  2.  $  16 ;  and  U  8. 
$23. 
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is  inhibited,  the 
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declarator  of  re- 
demption. 


Inhibition  is 
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in  transferring 
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T€fnce  on  account  of  his  diligence,  and  can  only  be  ranked,  after  he 
has  led  his  adjudication  according  to  the  rules  laid  down  with  re- 
gard to  the  competition  of  adjudgers ;  insomuch,  that  if  debts  be 
contracted  by  the  p^ty  inhibited  on  heritable  security  though  after 
the  inhibition,  (and  which  are  consequently  struck  at  by  that  dili- 
gence), the  inhibiter's  debt,  which  still  continues  personal,  has  no 
.title  to  ai^y  degree  of  preference  in  a  question  with  those  real  cre- 
ditors, in  an  action  of  ranking  ;  for  personal  debts  cannot  be 
ranked  in  a  competition  with  real  "^^  Yet  as  the  inhibitor's  dili- 
gence  cannot  be  hurt  by  those  posterior  debts,  he  has  a  right  to 
draw  back  from  the  creditors  ranked,  whose  debts  fell  under  the  in- 
hibition, the  sums  contained  in  that  diligence  "^ 

14.  Deeds,  even  when  they  are  granted  by  a  person  inhibited, 
contrary  to  the  restraint  he  is  laid  under  by  the  inhibition,  are  not 
ipso  Jure  null ;  for  though  that  diligence  prohibits  him  to  grant  deeds 
hurtful  to  the  creditor,  yet,  as  such  prohibition  is  imposed  merely 
for  the  inhibiter's  behoof,  he  may  use  the  benefit  of  the  law,  or  not 
at  his  pleasure ;  and  if  he  makes  no  use  of  it,  the  deed  continues 
valid ;  so  that  the  inhibiter  acquires  only  a  right  to  reduce  it,  in  so 
far  as  it  tends  to  his  detriment  And,  even  where  a  deed  is  ac- 
tually voided  ex  capite  inhibitUmis^  the  reduction  has  no  efiect,  hot 
in  favour  of  the  inhibiter  himself  The  deed  continues  in  full  force 
with  regard  to  every  other  creditor  of  the  inhibited,  since  the  only 
ground  of  reduction  is,  that  the  deed  was  granted  to  the  inhibiter's 
prejudice ;  according  to  the  rule.  Res  inter  alios  acta,  aliis  neque  no- 
cet  neque  prodest^  1  ne  inhibition  is  not  therefore  pleadable  by  any 
of  the  inhibiter's  co-creditors,  who  are  third  parties ;  nor  can  it  al- 
ter the  natural  preference  of  their  several  debts.  And,  on  the  other 
hand,  as  the  inhibiter  cannot  be  hurt  by  debts  contracted  after  his 
diligence,  neither  can  he  avail  himself  of  them,  so  as  to  enLuge  his 
own  preference  beyond  what  his  grounds  of  debt  naturally  entitle 
him  to  :  He  draws  from  his  debtor's  funds,  as  much  as  he  would 
draw  if  those  posterior  debts  or  deeds  were  not  in  the  field,  and  no 
more. 

15.  From  the  doctrine  of  the  preceding  section,  it  follows,  that 
where  several  infeftments  of  annualrent,  of  difierent  dates,  have 
beeri  granted  by  the  debtor  after  inhibition,  for  the  satisfying  of  all 
which,  after  payment  of  the  sums  due  to  the  inhibiter,  the  debtor's 
estate  is  not  sufficient ;  the  deficiency  of  the  fund  of  payment  does 
not  affect  all  those  posterior  annualrents  pro  rata,  (though  this 
had  been  the  former  practice),  but  must  foil  entirely  on  the  least 
preferable,  Jan.  13. 1747,  Lithgow,  (Dict.  p^  6974),  reported  by  JRjiic. 


335  3y  the  bankrupt  statute,  it  is  declared  that  the  adjudication  or  conTeyance  to 
the  trustee  shall  not  be  <<  struck  at  by  any  prior  inhibition ;  saving  always  the  efi*ect 
«  which  such  inhibition  may  have  in  the  ranking  against  contractions  of  debt  by 
<*  the  bankrupt  posterior  to  the  inhibition  ;*'  54.  Geo^  IIL  c.  137.  §  SO.  In  refe- 
rence to  this  enactment,  which  also  existed  in  the  prior  statute,  S9.  Oeo.  lU^  the 
Court  have  decided  that  the  purchaser  of  a  subject  is  in  safety  to  pay,  and  must  payi 
to  the  trustee  under  the  sequestration,  without  any  discharge  of  the  inhibition  $  i%r- 
riVr,  8th  July  1812,  Fac.  CoU.  j  2.  BelFs  Corn.  447. 

3^^  Where  the  debtor,  after  inhibition,  sells  his  property,  and  before  any  steps  are 
taken  by  competing  creditors  the  purchaser  is  infeft,  in  thu  case  the  preference  secur- 
ed by  the  inhibition  is  complete  in  itself  j  ^  The  inhibiter  has  not  indeed,  withool  ad- 
^V judication  or  other  diligence,  any  active  title  on  which  he  can  demand  payment; 
^  but  no  other  creditor  can  adjudge  after  the  sale,''  (or  more  correctly  after  the  re- 
corded infeftment  of  the  purchaser,)  <<  while  the  inhibiter  may  al  aiqr  time  redoce 
^*  the  sale  and  adjudge ;  and  the  power  of  doing  so  exclusively  is  held  to  ^title  bun 
<<  to  the  preference,  without  going  through  these  proceedings."  2.  Belts  Qmu  153, 
compared  with  Ibid.  607 ;  Monro^  \9th  July  1777,  there  noted ;  Fac.  CM.  M*lmt% 
Ifl/A  JNitw.  1807,  DiCT.  V.  Comp£tition,  App.  No.  8. 
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L  160,  and  by  Karnes^  Rem.  Dec.  78 :  For,  though  tfie  inhibiter 
cannot  be  hurt  by  any  of  those  posterior  debts  and  securities,  and 
consequently  has  a  right  to  draw  back  his  whole  debt  from  the 
annualrenters  ;'  yet  no  part  of  it  ought  to  be  drawn  back  from  those 
whose  debts  were  first  contracted  after  the  inhibition,  while  the 
fund  of  pa3rment  was  sufficient  both  for  the  inhibiter  and  them : 
It  is  only  the  deeds  granted  after  exhausting  the  creditor's  fund  of 
payment,  which  can  be  said  to  be  granted  to  the  inhibiter's  hurt, 
^nd  which  are  therefore  subject  to  reduction.  'Hie  same  judgment, 
founded  on  the  same  grounds,  was  pronounced  in  a  case  entirely 
similar,  Fac.  ColL  ii.  209,  [LangiotC^  Creditors^  Jan.  8.  1760,  Dict. 
p.  6995)  *. 

16.  Hence  also  debts,  though  contracted  after  the  inhibition, 
cannot  be  voided  ^o;  capite  inhiintionisj  if  the  inhibiter  could  have 
drawn  nothing  from  the  debtor's  estate,  even  supposing  those  pos- 
terior debts  had  not  been  contracted ;  because  tne  inhibiter  suffers 
nothing  by  such  debts,  since,  though  they  had  never  existed,  the 
ftrad  of  me  inhibiter's  payment  would  have  been  exhausted  by 
debts  preferable  to  his,  Feb.  15.  1698,  M/7,  (Dict.  p.  2876),  ob- 
served in  (Folio)  Dict.  i.  p.  184.  Let  the  case,  therefore,  be  put, 
that  adjudications  have  been  deduced  against  the  debtor's  estate, 
on  debts  contracted  before  ihe  inhibition  ;  that  these  adjudications 
exhaust  the  whole  fund ;  and  that  other  creditors  have,  upon  debts 
contracted  after  the  inhibition,  adjudged  the  said  estate  within  year 
and  day  from  the  first  adjudication  ;  the  inhibiter,  whom  we  sup- 
pose not  to  have  adjudged,  would  have  drawn  nothing  though  the 
posterior  debts  had  not  been  contracted,  being  cut  off  by  adjudica- 
tions on  debt*  contracted  previously  to  his  diligence :  The  poste- 
rior creditors,  ihereibre,  will  draw  pari  passu  with  the  prior  in  con- 
sequence of  the  rule  of  preference  to  be  explained  next  title,  while 
at  the  same  time  the  inhibiter  will  be  excluded  from  the  smallest 
part  of  the  debtor's  heritable  estate. 

17.  As  for  the  ways  of  extinguishing  inhibitions,  that  diligence 
may  be  not  only  stayed  by  the  court  of  session  upon  sufficient 
grounds  before  its  passing  the  signet  ^'^,  but  it  may  be  reduced  on 
good  reasons,  after  it  is  completed  by  publication  and  registration. 
The  usual  reasons  for  the  reduction  of  inhibitions  arise  from  nullities, 
either  in  the  ground  of  debt  on  which  the  diligence  has  proceeded, 
or  in  the  form  of  carrying  it  on  ;  of  which  last,  Stair  furnishes  us 
with  many  instances,  B.  4.   Tit.  50.  §  13.  et  seq^^\     Where  the 
sum  contained  in  the  inhibiter's  ground  of  debt  is  either  paid  to  the 
inhibiter  by  the  debtor,  or  offered  to  be  paid  to  him  under  form  of 
instrument,  the  law  compels  the  inhibiter  to  discharge  the  debt  and 
diligence;  which  special  manner  of  extinction  is  called  u  purging  of 
the  inhibition.     But  any  co-creditor  of  the  inhibited,  whose  debt  is 
struck  at  by  the  inhibition,  or  a  purchaser  from  him,  has  a  right,  on 
payment  to  the  inhibiter  of  the  debt  due  to  him,  to  demand,  in  his 
own  favour,  a  conveyance  thereof,  and  of  the  diligence  following 
on  it)  that  he  may  the  more  effectually  secure  his  purchase,  or  re- 
cover the  debt  due  to  himself  by  the  common  debtor.    Yet  if  the 

inhibiter 

•  See  also  Falc.  lu  127,  Creditors  of  Hope  ofKerse^  Teb.  2. 1750,  Dict.  p.  69S4f. 
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Debts  cotitract- 
ed  after  inhibi- 
tion  are  not 
struck  at,  if  the 
inhibiter  at  any 
rate>could  have 
drawn  nothing. . 


^^^  Inhibition  being  by  the  present  practice  issued  at  once,  the  usual  remedy  is  by 
summary  application  to  the  Court,  on  cause  shown,  praying  for  a  recall.  In  what 
cases  recaH  !»  given,  vid.  sign-.  $  8. 

338  See  2.  BeVsCom.  157,;  Lcn>^  lOM  March  1816,  FacCoH^  Johnskme^  13th 
Feb.  1823,  (S.  *  i?-) 
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inhxbiter  shall  have  led  an  adjudication  aggioat  bis  debtor's  ectatej 
upon  a  just  and  l^al  ground  of  debt^  an  offer  to  purge  by  one  iii4io 
has  bought  lands  nam  the  debtor,  made  after  expiring  of  the  ^egai 
term  of  redeeming  the  adjudication,  may  be  rejected  by  the  ioitt- 
biter ;  because  the  irredeemable  property  of  the  debtor's  estate^ 
which  he  hath  acquired  by  the  expired  adjudication,  cannot  be 
wrested  from  him  on  the  title  of  a  voluntary  disposition,  granted 
by  the  debtor,  after  inhibition,  to  his  prejudice,  Falc.  iu  12SL  fSei^ 
Ur,  Jan.  1&  1750,  Dicr.  p.  6983.) 


In  what  man- 
ner heritable 
rights  may  be ' 
carried  from  the 
debtor  to  the 
creditor. 

Apprising. 


Nature  of  ap- 
prising.   It  was 
onginally  a  pro- 
per sale. 


TIT.  XIL 

Of  Apprisings^  Adjudications,  and  the  Judicial  SaJes  of 

Bankrupt  Estates. 

AFTER  having  treated  of  inhibitions,  which  is  a  diligence  mere- 
ly prohibitory,  we  are  naturally  led  to  explain  in  what  man^ 
ner  the  property  of  heritable  rights  may  be  carried  directly  £rom 
the  debtor  to  the  creditor.  Two  or  three  distinct  kinds  of  diligen- 
ces have  been  instituted  for  this  purpose  by  our  law :  Fira^  Ap- 
prisings ;  in  place  of  which,  adjudications  have  been  substituted  wr 
near  a  century :  2c%,  Certain  adjudications,  which  were  received 
at  first  by  our  most  ancient  usages,  and  which  are  used  to  this  day  ; 
but  as  they  were  originally  meant  for  very  different  purposes  ftook 
apprisings,  so  they  still  differ,  both  in  their  nature  and  propertira, 
from  the  adjudications  introduced  in  place  of  these :  Ana,  Sdly,  Ju. 
dicial  sales  of  bankrupt  estates,  made  and  declared  by  the  court  of 
session.  By  apprisii^,  or  comprising,  (for  these  are  synonymoas 
terms),  we  understand  the  sentence  of  a  sheriff^  or  of  a  messenger 
specially  appointed  sheriff  for  that  purpose,  by  whidi  the  heritable 


;peciaily  appointed  sheriff  for  that  purpose,  by 
rights  ]>elongin^  to  the  debtor  were  sold  for  payment  of  the  debt 
due  to  the  appnser,  redeemable  by  the  debtor  within  the  term  in- 
dulged by  the  law.  Though  adjudications  have  been  long  substi- 
tuted in  place  of  apprisings,  yet  this  diligence  must  be  particularly 
considered  and  explained ;  not  only  because  several  of  our  most 
considerable  estates  are  at  this  day  enjoyed  under  the  title  of  ex- 
pired apprisings,  but  ^cause  there  is  so  near  a  resemblance'  in  the 
nature  and  effects  of  the  two  diligences,  that  the  first  cannot  be  tfaa-» 
roughly  understood  without  a  distinct  knowledge  of  the  lasL 

2.  where  a  debtor,  who  is  unable  or  unwilling  to  pay  his  credi- 
tors, refuses  to  dispose  of  his  estate  £br  their  payment,  he  may  be 
compelled  by  law  to  do  that  justice  to  them,  which  he  cannot  be 
brought  to  voluntarily.  The  diligence  of  apprising,  when  taken  in 
this  general  view,  is  juris  gentium ;  for  methods  have  been  laid 
down  by  the  laws  of  all  civilized  nations,  &r  taking  the  debtor's 
estate,  whether  real  or  personal,  into  execution  for  the  payment  of 
his  debts.  By  the  Roman  law,  L.  15.  §  2.  De  rejudic^  Uk^  dobtor^s- 
moveable  estate  was  first  to  be  sold ;  and,  if  that  was  not  sufficient, 
his  immoveable.  In  the  same  manner,  a  creditor  was  not  permit- 
ted, by  the  ancient  law  of  Scotiand,  to  attach  any  of  his  debtor's 
lands  or  heritages,  so  long  as  he  had  moveable  goods  sufficient  for 
satisfying  his  debts,  SU  2.  Rob.  I.  C  9. ;  and,  at  first,  not  only  the 
goods  belonging  to  the  debtor  himself  but  those  of  his  tenants, 
were  subjected  to  diligence  upon  a  brief  of  distress,  SL  Alex.  IJ^ 
C  24,  §  1.    In  default  of  moveables,  the  sheriff  was  directed  to 

give 
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givB  notice  to  the  debtor,  tibat  k  bdlioved  him  to  dispose  of  as  mudi 
Qf  his  heritage  within  fifteen  days  after,  as  might  satisfy  his  credi* 
tor ;  and  if  the  debtor  neglected,  or  refused,  the  sheriff  was  author 
rised  to  do  it  for  him,  ibid.  $  2,  3.  Apprisings,  therefore,  were,  by 
their  original  coBstitution,  proper  sales  of  the  debtor's  land  to  aki  j 
pwdkiaser  who  offered.  At  that  period,  the  tapertor  m^t,  widb^ 
ont  any  gratification,  have  been  compelled  to  receive  the  parcbaser 
as  vassal,  §  7,  unless  he  diose  to  purchase  the  kflds  himaelfy  §  5 : 
And  the  debtor  appears  to  have  been  entitled  to  a  kgal  right  of  re' 
demption  wkhin  a  year^  at  least  in  burgal  tenements,  Leg^  Bnrg. 
C  951  We  leam  from  a  decree  of  apprising,  pronouieed  in  1450, 
a  copy  of  which  is  annexed  to  ISst.  Law-Tracts^  JppemL  NO.  6^  that 
lands  continued  to  be  apprised  in  the  form  thus  prescafibed  by 
Alex.  II.  for  many  centuries^  after. 

3.  Hikis  statute  of  Alex.  II.  received  considerable  akerations^  and 
indeed  improvements,  by  1469,  C  36.^  The  goods  belonging  to 
the  debtor  s  fcenaGuti^  could  not  be  distrained  fat  any  higher  sum  than 
they  owed  to  their  landlord ;  tfafe  superior  was  entitled  to  a  year's 
rent  o£  the  lands  Sm  receiving  the  purclMsof  as  hit  vassal,  on  the 
payment  of  which  it  behoved  the  su|^riof  to  enter  him ;  send  the 
term  within  which  the  dd^tcir  mi^it  redeem  his  lands  firom  the  pur^ 
dhaser^  upon  repayment  of  the  porehase^moDey,  together  with  the 
expeioce  of  infeftment^  and  the  compositioii  to  the  superior^  was 
lengthened  €>i»t  to  seven  years<  If  tno  debtor  had  not  hxidB  nffi* 
dent  foT  the  ereditor'a  pcmdent^  within  the  territory  of  the  sheriff 
before  whom  deent0  wa5  first  recoveored  agsdnst  him,  the  crown  is- 
sued letters  to  the  shefiff  ol^the  shire  where  his  other  lands  lay^  to 
expose  these  also  to  adie^  in  so  far  as  there  was  a  shortcoming:.'  If 
no  purchaser  could  be  ibttfidi,^  the  sheriff  was  required  to  apprise  or 
tax  the  value  of  the  kndtf  hy  an  inquest^  and  to  make  over  to  the 
creditor  such  a  propoition  of  them  ae  corresponded  in  value  to  the 
amount  of  the  debt :  And  hence  those  judicial  sales  got  the  name 
ofapprinngs ;  see  Madieni^V  observations  on  this  act^  1469,  C  96. 
The  ingenious  author  of  Historical  Law-Tracts,  observes,  tit.  Secu- 
rities upon  hmd^  that,  prior  to  this  statute  1469,  creditors  who  were 
secured  upon  liands  Imd  the  privil^pe  of  distraining  their  debtor^s 
rents  at  short  hand,  witJiout  me  decree  of  a  judge  obt^ned  in  con- 
sequence of  a  brief  of  distress.  This  he  proves  by  a  hood  dated  in 
1418^  (AppendiXf  NO;  2.),  subjecting  certain  lands  of  the  granter's 
property  to  the  diligence  of  his  creditor,  in  the  same  manner  that 
the  creditor  or  he  might  distrain  their  proper  lands  for  their  rentsy 
without  the  authoritv  of  any  judge :  And  firom  thence  he  concludes, 

Jirst^  That  the  poinding  authori^  by  the  act  1469,  which  is  said 
to  proceed  cm  a  brief  of  dbCress^  remtes  only  to  execntions  upcHi 
personal  debts»  and  not  to  those  which  proceed  on  real  securities. 
2^81^,  That  that  branch  of  the*  statute  which  indulges  debtors  in  a 
right  of  redeeming  the  apprised  lands)  within  seven  years,  is  confin^ 
ed  to  apprising  on  personal  debts^  leaving  the  law,  m  so  £Btr  as  con*" 
cerned  those  whidi  proceed  upon  dAiiaJhwMj  upon  itaJfofrnm*  foot- 
ing. 

4.  To'prevenli  the  eocpence  of  double  di^ences,  where-  the  debt* 
or^s  lands  lay  in  different  Ainsy  i^visings^  ia  place  o£  being  eK^ 
cutedr  by  sh^ifis,  whose  jutisdictaon  was  limited  eadi  to  his  own 
cowi^f  came  in  the  course  of  time  to  be  intrusted  to  raess^figers, 
who  were,  bv  letters  issuing  firom  the  signet,  constituted  jtidges  or 
ahetiflli  in  thiit  part^  and  whose  powers  extended  over  the  whole 

VOL.  I.  6  u  kingdom. 
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kingdom.     And  this  practice,  after  it  was  once  introduced,  maifi- 
tained'its  ground,  notwithstanding  an  express  statute  prohibiting  it, 
upon  a  complaint  exhibited  by  the  sherifis  of  an  encroachment 
thereby  made  on  their  jurisdiction,  1540,  «C.  82.     A  blank  was  left 
in  the  Jetters  of  apprising,  for  inserting  the  name  of  any  messen-^ 
ger  whom  the  creditor  should  choose  to  employ ;  and  the  messen- 
ger was  thereby  comnmnded  to  pasa  to  the  ground  of  the  debtor'ti 
lands,  and  search  for  moveables ;  and  in  default  of  them,  to  de- 
nounce the  lands  to  be  apprised,  u  e.  to  make  publication,  both  on 
the  ground  of  the  lands,  and  at  the  market-crosses  of  the  head  bo- 
roughs in  the  several  jurisdictions  in  which  they  lay,  that  the  lands 
themselves  were  to  be  apprised ;  and  copies  thereof  were  to  be  left 
by  him,  both  on  the  lands  and  on  the  said  market  <;rosses.   Of  these 
letters  of  apprising,  search  for  moveables,  denunciation,  and  day 
and  place  ot  apprising,  the  messenger  was,  by  a  copy,  to  give  no- 
tice to  the  debtor,  eiuer  personally,  or  at  his  dwelling^iouse :  And, 
.by  act  of  sederunt,  June  2^.  1623,  preserved  by  Spottiswoode,  Prod, 
p.  44,  fifteen  free  days  must  have  mtervened  between  the  denuncia- 
tion and  the  actual  sale  or  apprising  of  the  lands,  excluding  both 
the  day  of  denunciation  and  of  the  sale.     If  the  messenger's  exe- 
cution did  not  specially  mention,  that,  before  denouncing  the  lands, 
he  made  a  previous  search  for  moveables,  but  had  found  none  su& 
ficient  for  clearing  off  the  debt,  the  decree  of  apprising  was  subject 
to  reduction*    Upon  the  day  prefixed  for  the  apprising,  the  credi- 
tor exhibited  a  claim  of  his  oebt  to  the  messenger,  who  rraiitted 
the  examination  of  it  to  a  jury  or  inquest    After  the  claim  was 
sustained  by  them,  an  offer  of  the  lands  to  he  apprised  was  made 
to  the  debtor  upon  payment ;  and,  on  his  failure  to  appear,  or  to 
make  payment,  the  messenger  interposed  his  authority  to  ibe  ver- 
dict of  the  inquest,  by  his  decree  adjudging  such  a  proportion  of 
the  debtor's  lands  to  belong  to  the  appriser,  as  was  taxed  by  the  ju- 
ry to  amount  to  the  principal  sum,  penalty,  composition  to  the  su- 
perior, and  sheriff-fee :  But  no  part  of  the  debtor's  lands  was  set  off 
to  the  ap]^riser  in  name  of  interest  before  the  Reformation,  because 
the  exacting  of  interest  was  prohibited  by  tlie  Canon  law. 

.5.  The  messenger  at  first  held  his  court  in  the  tolbooth  or  court- 
house of  the  head  borough  of  the  shire  where  the  lands  lay ;  but 
by  a  dispensing  clause,  which  was  afterwards  inserted  of  course  in 
all  letters  of  apprising,  he  was  left  at  liberty  to  hold  his  court  at 
Edinburgh,  as  tne  communis  pairia ;  and  upon  special  emergencies, 
at  other  places,  Stair^  July  12.  1671,  Heirs  of  Lundt/^  (Dict.  p.  71.). 
This  custom  was  probably  introduced  for  the  conveniency  of  the 
clerks  to  the  signet,  who  alone  could  be  clerks  to  the  process  of 
apprising,  and  most  of  them  had  their  fixed  residence  at  Edinburgh. 
As  long  as  the  rule  prescribed  by  the  act  1469  was  observed,  of 
apprising  the  lands  by  an  inquest  of  men  of  the  same  county,  who 
knew  their  value,  the  effect  of  the  diligence  was  confined  to  such 
a  proportion  of  the  lands  as  was  enough  for  clearing  off  the  debt ; 
but  after  apprisings  were  by  dispensation  allowed  to  be  deduced  at 
Edinburgh,  where  persons  came  frequently  to  be  set  on  the  in- 

3uest  who  were  utter  strangers  to  the  value  of  the  subject,  the 
ebtor's  whole  lands,  fell  under  the  decree  of  apprising  at  larse, 
without  comparing  their  value  with  the  extent  of  the  debt ;  and  oy 
this  means  great  estates  were  sometimes  carried  off  from  debtors 
for  the  most  inconsiderable  sums.    Mackenzie,  §  3.  A.  /•  assigns  a 

different 
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different  reason  for  this  rigorous  practice,  viz.  That  the  debtor,  as.  a 
compensation  for  the  apprising  ofhis  whole  estate^  was  indulged  with 
a  right  to  redeem  it  at  any  time  within  seven  years  from  the  date  oi 
the  apprising.  But  this  reasoning  proceeds  irom  a  mistake  in  fact ; 
for  the  same  statute  1469,.  which  grants  that  right  of  redemption 
to  the  debtor,  expressly  confines  decrees  of  atmyriaing  to  such  a 
proportion  ofhis  lands  as  shall  correspond  in  val^e  to  the  debt 

6.  No  moveable  right,  or  subject,  could  either  be  apprised  by 
our  ancient  law,  or  can  now  be  adjudged ;  for  though  letters  of  ap- 
prising contained  a  power  to  poind  moveables,  yet  that  which  was 
properly  called  apprmngs  was  a  sale  of  the  dd3tor's  heritable  sub- 
jects, most  commonly  lands ;  and  whatever  was  intimately  connect^ 
ed  with,  or  united  to  land,  as  fishings,  annualr ents,  reversions,  life- 
rents, &c.  Every  right,  therefore,  which  was  of  its  own  nature 
heritable,  might  have  been  apprised,  though  it  should  not  have 
been  perfected  by  seisin,  as  a  cnarter,  disposition,  heritable  bond  ^^'; 
or  though  it  should  not  have  required  seisin  to  its  completion,  as 
a  right  of  courtesy,  of  reversion,  &c. ;  and  even  a  lease,  though  as- 
signees should  not  have  been  mentioned  in  it,  if  they  were  not  ex- 
pressly secluded  ^^^  Nay^  mere  &culties  or  powers  relative  to  heri- 
tage, were  apprisable  by  creditors.  I^  for  instance,  a  person  had 
on  his  deathbed  disposed  o^  or  burdened,  his  estate  to  the  prgu- 
dice  of  his  heir,  the  privilege  or  faculty  competent  to  the  heir  to 
reduce  the  deatlibed  aeed  ex  eapUe  letdi.  miAt  have  been  apm-ised,. 
or  mav  now  be  adjudged,  from  him  by  his  creditor,  if  he  himself 
wilfiilly  stands  off.  from  reducing  it,  and  thereby  enlarging  the. 
fund  of  his  creditor's  payment ;  for  every  pecuniary  or  patrimonial 
interest  belonging  to  debtors  ought  to  be  subjected  to  the  dili- 
gence of  creditors ;  vicL  Steu.  Ans.  voce  Adjudication  K 

7«  This  rule.  That  all  heritable  rights  may  be  apprised  or  ad- 
judged, extends  not  however  to  ofiices  of  trust  conferred  durin 
pleasure,  or  even  during  life,  upon  personal  regards ;  for  thoug 
such  ofiices  bear  that  character  of  heritable,  that  the^  have  a  tract 
of  future  time,  they  imply  a  delectus  persomBf  for  which  there  is  no 
room  in  apprisings  or  adjudications,  since  personal  qualities  are 

not  communicable  to  creditors  by  legal  diligences  f* How  our 

ancient  law  stood  with  respect  to  grants  of  titles  of  honour,  may 
admit  of  a  distinction.  When  titles  of  honour  were  granted  by 
patent  to  a  patentee,  and  a  certain  order  of  heirs,  without  any 

grant 

*  See  Fac.  Coll.  Jan.  29.  Vi  89,  Trustees  of  fVedderbur^  DiCT.  p,  10426  ^^. 

\  The  office  of  keeper  of  the  register  of  seisins  for  a  county,  granted  to  a  person 
daridff  life*  or  quatndiu  se  bene  gesserit^  with  power  to  name  a  deputy,  cannot  be  ad- 
fudged ;  Fac.  CoU»  and  Karnes^  SeL  Decis.  Wilson^  Dec.  7.  1 759,  Dicr.  p.  165. 
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3^«  Vid.  supra^  Ml.  J  9.  not.  33\ 

3^^  A  husband's  interest  jure  mariti  in  the  rents  of  his  wife's  lands  is  adjudgeable  | 
Fac.  ColL Mensdes,  Stb  Dec.  17€1,  Dict.  p.  5974;  Colder^  I9th  Nw.  1818,  Fac.  CM.; 
Steu.  Ans.  v.  Jas  MARm^  p*  174 ;  Bank.  B.  S.  t.  2.  §  38. ;  Kamesj  SeU  Decis.  in  his  re^ 
marks  on  the  case  of  Wilson^  cit.  in  not.  •fh.p.j  1 .  Bell  Com.  47.,  corrected  in  Addenda^ 
No.  2.  But  where  the  lands  are  adjudged  as  being  the  husband's  property,  with  a  ge- 
neral clause  of  all  right,  title  and  interest  which  he  may  have  therein,  the  husband's 
interest  under  the  Jus  mariti  lias  been  held  not  to  faU  under  this  general  claase,  and 
the  adjudication  therefore  found  to  be  altogether  null^  Colder^  and  Bell  Com.  ut  supr. 
It  is  tiot  competent  to  adjudge  a  5p^5iicces5smi^;  Beaton^Sic.  7th  June  1821^(8.  &B.) 
Neither  is  it  competent  to  adjure  the  right  of  a  substitute  heir  of  entail,  to  pursue 
a  decbrator  of  irritancy  against  the  heir  in  possession;  it  being  optional  to  the  substi- 
tute whether  he  will  take  advantage  of  the  irritancy,  or  not  $  nedderJnmCs  Trustees^ 
&t.  in  not.  *  h.pi. 
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grant  of  lands,  suait  titles  b»ve  Invii  erer  loidbrstood  to  be  cotiSst^ 
red  ex  deleeta  famUiai ;  aa  aft  not  to  be  trawraiMible  from  thttt  6k 
mily  to  a  strangef^  by  way  comreyimce  ekber  voluotarj  «  legal ; 
but  where  large  traota  of  land  weve  given  of  old  by  cbarfier,  wttk 
the  digohy  of  Earl,  or  Lord^  or  Baron,  or  thte  right  of  a  seat  in^ 
perliameDt  annexed  to  the  landsi,  it  can  haf dly  be  doubted  thai; 
such  granls  lay  open  to  the  diligence  of  creditors  j  since  it  ia  cer- 
tain that  tfaey  were*  frequently  carried  iM>n  the  grantees,  or  their 
heirs,  eren  hy  Tolimtary  tfandmission^ ;  in  which  cases^  the  con-^ 
veyance  could  receive  no  support  from,  the  &vour  diie  to  <!redi- 
ixjdSf  as  l^gai  convef  ances  did*  Thus,  the  grants  of  the  earldoms 
of  Rossy  Wigtown,  and  serverat  others,  mMa  by  Robert  L,  aAd, 
hia  successors,  appear  to  have  been  tmnsmittea  by  the  granteesF 
to  strangers,  who,  undef  the  title  of  the  assignments  made  m 
their  favour,  enjoyed  them  as  fiiUy,  both  lands  and  hononisy  a9 
the  original  grantees  had  done,  without  opposition  either  fmm  the 
crown  or  the  grantee's  heirs,  MS.  Essay  on  Tsrritorial  Honowrs^  bff 
the  late  ingenious  Mr  Oeorge  Chalmers  *;i«~Th^  question.  Whether 
offices  of  di^^ity  and  trust  UMy  be  adjudged  ?  was  bt otight  belbee 
the  session  m  1 743i  An  a^udjcation  of  the  office  of  King's  Usher 
was  deduced  against  the  apparent  heir^^mde  of  the  family  of  Jjts^ 
toUf  to  one  of  whose  ancestors  an  beritsble  grant  of  that  office  had 
beien  made«  Id  that  case  a  variety  of  inatanoe9  having  been  laid  he^ 
fore  the  court,  taken  £rom  our  public  records,  by  v^kk  it  appear^ 
ed,  that  offices  of  conskldrable  dignity,  aa  sherifi&bipsiv  stad  e^ei^ 
aome  of  the  highest,  aa  the  high  constabulary  of  Scotland^  had  been 
transmitted  from  band  to  hand  by  voluntary  conveyance;  tlie 
judges  rightly  found,  a  f&rtiori^  tlmt  the  office  in  question  ww  snb^ 
ject  to  the  legal  diligence  of  creditors,-  Falc^  L  208,  {Codthum^  Juhf 
23.  1747^  DicT.  p.  150)  j  Karnes,  Mem.  Beeisi  92,  (Same  case,  Cack^ 
bumf  DiCT.  ibidem) ;  see  also  Kames^  Rem.  Decis.  104,  (Earl  of  Caiih^ 
ness9  Feb.  17.  1749,  Dict.  p.  168)  f.  It  cannot  therefore  admit  of 
the  least  doiibt,  that  a  patent  or  grant  of  sn  office  is  aflfecCable  by 
adjudication^  where  the  patmt  itself  aatboriaes  a  voluntary  trans- 
nmsioD,  ex.  gr*  an  office  eispressly  granted  to  the  patentee  and  his 
assigns }  for  there  ia  no  subject  which  the  owner  has  a  power  of  as- 
sigBfing  voluntarily,,  which  may  not  be  ako  carried  off  by  the  cBIi-' 
gebce  of  creditors. 

8.  If  apprising  be  proper  to  heritable  sabjects,  a  decree  of  ap^ 
prLttDg  of  a  right  of  annualrent,  or  any  other  debitum  fandi^  can 
carry  no  arrears  due  upon  the  right  apprised  for  terms  prior  to  the 
decree ;  because,  though  such  arrears  be  heritably  secured^  yet 
having  been  separated  from  the  subject  a&cted  by  the  apprising 
before  leading  it,  they  are  no  longer  part  of  it,  bnt  are  moveable, 
and  as  such  are  affectable  only  by  diligence  proper  to  moveables, 
^«  gV*  by  arrestment  or  poinding,  Durie^  March  13.  1627,  MacgMe, 
(DicT.  p.  136).  For  the  same  reason,  apprising  does  not  carry 
such  of  the  rents  of  the  lands  apprised  as  have  &llen  doe  at  air^ 
time  prior  to  the  decree  of  apprising.  Ibid.  Feb.  16.  1688,  Harperi 
(Dict.  p.  189).  AH  the  subjects  apprised  nrast  be  specially  men- 
tioned 

.  *  See  the  eases  of  Stair^  CassUis,  snd  SutJierland,  partictttarTy  thelast  of  them  Cwbich 
may  be  seea  in  the  Library  of  the  Faculty  of  Adrocates),  in  which  the  quesUra  con- 
cerning territorial  dignities  was  veiy  AiHy  treated. 

t  This  last  case  is  also  reported  by  KUk.  No.  5.  tfou  PaasoiiAL  and  TaAMMMtF. 
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tiofied  in  the  decree :  Ad  apprising  therefore  of  such  of  the  debt- 
or's lands  as  are  described  by  no  other  character  than  that  of  being 
situated  in  a  certain  parish  or  county,  is  ineffectual ;  but  where  a 
barony  is  apprised,  all  the  subjects  that  are  reputed  to  be  parts  of 
the  barony  are  carried  under  that  appellation.  If  the  lands  are 
specially  described  in  an  apprising,  every  right  competent  to  the 
debtor  in  them,  though  Hot  a  right  of  property,  will  be  carried  by 
the  general  clause  of  oil  right  and  interest  belonging  to  the  debtor 
in  the  said  lands.  Such  apprising,  therefore,  is  preferable  to  all 
posterior  apprisings,  though  these  should  express  the  special  right 
competent  to  the  debtor ;  iSfotr,  Nov.  21.  167S,  Fairholm^  (Dict. 
p.  188) ;  Fount.  Nov.  20.  1711,  Brown,  (Dict.  p.  187).  But  tithes 
are  not  carried  by  a  general  clause  of  all  right,  petitory  or  posses- 
sory, competent  to  the  debtor ;  because  such  clause  is  only  meant 
to  mclude  all  right  in  the  lands,  and  so  cannot  extend  to  the  tithe. 
Fount.  Feb.  17-  1702,  Home,  (Dict,  p,  184). 

9.  It  was  not  upon  every  kind  of  debt  that  apprising  could  pro- 
ceed. First,  In  an  heritable  bond  granted  accormng  to  uie  old  fonni, 
the  lands  contained  in  the  bond  were  the  proper  debtor,  and  not 
the  granter,  who  lay  under  no  personal  obligation  to  pay,  except  in 
the  special  case  of  requisition :  No  apprising,  therefore,  could  be 
deduced  upon  such  bond  against  the  granter  as  debtor,  till  he  trult 
became  such  by  requisition  *.  2c%,  'Die  debt  on  which  the  credi- 
tor led  his  diligence  must  haye  been  liquid,  i.  e.  either  ascertained 
by  the  obligation  itself  to  a  precise  sum,  or  estimated  to  a  Certain 
value  in  money  by  a  judicial  sentence,  before  leading  the  apprising. 
Thus,  a  creditor  in  a  quantity  of  corns,  could  not  deduce  an  ap- 
prising upon  his  obligation,  till,  by  the  previous  sentence  of  a  judge, 
ik^  corns  had  been  converted  \xi  a  fixed  price,  and  the  debtor  de- 
creed to  pay  that  price  to  the  creditor ;  for  no  more  than  a  just 
proportion  of  the  lands,  corresponding  to  the  value  of  the  debt,  was 
sufl^red  to  be  ^prised  by  the  act  1469 ;  and  messengers,  who  were 
'udses  in  apprismgs,  though  they  might  judge  the  value  of  th6 
ands  apprised,  had  no  power  to  convert  or  liquidate  a  debt  of  an 
uncertain  value  to  a  money  debt  And  though  the  court  of  ses- 
sion are  now  the  only  judges  in  the  adjudications  which  have  come 
in  the  place  of  apprisings,  still  the  debt  on  which  the  creditor  ad- 
judges must  be  liquid,  that  the  precise  sum  may  be  known,  on  the 
payment  of  which  the  debtor  can  redeem  his  lands  ^^.  3(%,  Neither 
could  apprising  proceed  on  a  debt  \diereof  the  term  of  payment 
was  not  yet  come ;  because  it  behoved  the  messenger,  before  ap- 
prising tne  lands,  to  make  a  search  for  moveables,  that  these  might 
be  distrained  in  the  first  place :  and  it  would  be  highly  unjust,  to 
suffer  a  creditor  to  carry  off  his  debtor's  moveable  goods  by  poind- 
ing, before  the  obligation  to  pay  took  place.  This  rule  holds  to 
this  day  in  adjudications ;  and  it  is  grounded  on  the  same  maxim  ; 
for  no  creditor  can,  by  any  diligence  whatever,  transfer  to  himself 
the  property  of  his  debtor's  estate  till  the  term  of  payment ;  see 
Stair,  Feb.  11.  1680,  Gordon,  (Dict.  p.  170).  Such  adjudications 
are  indeed  sometimes  passed  by  the  session ;  but  as  they  cannot 
be  carried  into  execution  till  the  term  of  payment  of  the  debt  due  to 
the  adjudger,  they  have  been  considered  as  an  extraordinary  reme- 
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"*  Dune,  Jidy  20. 16S2,  Cranst&n^  Dict.  p.  64*.   The  same  rule  applies  to  adjudica- 
tions; Fac.  Coll.  Feb.  25. 1762,  M^Guffbck,  Dict.  p.  ISl. 


^^^  A  bill  of  exchange  is  per  se  sufficient  to  found  adjudication ;  it  is  not  necessary 
that  it  be  protested  or  registered  ;  Fergusson,  20th  Feb.  1816,  Fac.  Coll.s  I*  Belts 
Comm.  636. 
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dj)  founded  solely  in  equity^  and'not  in  .any  positive  principle  of 
our  law.  Hence  they  are  admitted  only  in  cases  where  the  debt- 
or is  verge7i$.ad  inopiam^  or  where  the  .creditor,  if  his  hands  were 
tied  up  from  diligence^  would  run  the  hazard  of  losing  his  debt,  by 
the  other  creditors  adjudging  year  and  day  before  Jbdm,  Fac.  CoU. 
ii.  173,  (Nubet  against  Stirling^  Feb.  16.  1759,  Dict.  p.  59). 

10.  Though  the  debtor's  right  to  redeem,  called  the  legal revenkn^ 
,  or  the  legale  was,  by  theact  1469,  restricted  to  seven  years  fromlbe 
.date  of  the  apprising,  it  is  made  lawful  by  1621,  C.  6,  to  minors, 
from  whom  lands  may  be  apprised,  to  redeem  tl^em  at  any  time 
before  their  age  of  twenty-Eve  years,  whether  the  common  l^al 
reversion  of  seven  years  be  eicpired  or  iipt ;  and  minors  succeeding 
to  such  minors  are  entitled  to  this  privilege,  in  the  same  manner 
as  if  the  lands  had  been  apprised  from  themselves.  Practice  has 
extended  this  act,  so  as  to  include  under  it  the  case  of  a  minor  heir 
succeeding  during  the  legal  even  to  a  major,  from  whom  lands  had 
been  apprised,  iSif.  B.  3.  T.  2.  §  14.  ver^.  Thus  it ;  so  that  the  legal 
of  an  apprising  can  in  no  case  expire,  in  the  person  of  a  minor, 
whether  he  be  the  original  debtor  from,  whom  the  lands  were  ap- 
prised, or  whether  he  succeed  as  heir  to  the  debtor.  By  the  same 
act,  where  a  debtor  from  whom  lands  are  apprised,  dies  before  his 
.age  of  twenty-five,  but  after  expiring  of  the  common  l^al  of  seven 
years,  his  heir,  though  he  be  major,  is  allowed  a  year  after  the  debt- 
or's death  for  redeeming  the  lands.;  because,  otiberwise,  he  oouid 
not  avail  himself  of  the  privilege,  competent  to  his  ancestor,  of 
keeping  open  the  right  of  reversion.  But  if  the  common  l^al 
be  got  expired  before  the  minor's  death,  the  major  succeeding  has 
no  more  time  indulged  to  him,  than  happened  to  be  unexpired  of 
the  legal  when  the  minor  died ;  which  he  would  have  been  entitled 
to,  in.the  common  right  of  .an  heir,  though  the  lands  had  been  ap- 
prised from  a  major.  This,  however,  is  to  be  so  understood^  that 
the  inajor  heir  shall  in  all  events  have  a  fiiU  year  for  the  redemp- 
tion, though  so  much  should  not  have  remained  current  of  the  or- 
dinary legal  at  the  minor's  death .;  for  it  would  h^  absurd  to  in- 
dulge him  in  a  longer  time,  when  the  cofnmon  legal  was  expired 
at  the  death  of  the  ancestor,  than  when  the  legal  wa9  yet  current 
at  that  period. 

1 L  Lands  may  be  apprised,  not  only  by  the  original  creditor, 
but  by  ^ny  person  who  shall,  either  as  assignee,  or  as  heir  to  him, 
have  the  right  to  the  debt  established  in  himself*.:  And,  on  the 
other  hand,  whoever  stands  in  the  right  of  a  debt,  may  lead  im  ap- 
prising of  his  debtor's  lands,  not  only  in  the  debtor's  lifetifne,  but 
aflter  his  decease. ^The  methods  which  are  by  pur  usage  pur- 
sued in  this  last  case,  deserve  a  more  particular  discussion*  By  our 
ancient  law^  creditors  might  have  attached  the  lands  belonging  to 
their  deceased  debtor,  without  any  previous  charge  against  his  heir 
to  enter.  Leg.  Burg.  C.  94.  And  in  fact  such  decrees  of  apprising 
were,  about  the  year  150.0,  recovered  by  creditors^  after  their  debt- 
or's death,  upon  a  bare  edictal  citation  against  the  heir,  Hi$t.  Lais;- 
Tracts^  Append.  NO.  8.  But  as  it  was  probably  thought  too  great 
a  stretch,  to  attach  lands  for  payment  of  debt  which  lay  in  JuBredt- 
tatejacentej  and  truly  belonged  to  no  man  till  the  heir  had  made 

up 

*  See  the  application  of  this  doctrine  to  adjudications,  in  the  case  of  an  assignee; 
Fac.  Coll.  Feb.  4*.  1784*^  Porteous^  Dict.  p.  121, — and  of  an  executor.  Ibid.  Jtme  19. 
17S2,  Watsofif  Dict.  p.  7009;  Ibid.  N(yv.26. 1784,  Lenox^ ^c.  Dict. p.  14381 ;  Ibid. 
June  28.  1785,  Creditors  of  Park^  Dict.  p.  14S82  j  Ibid.  Nov.  27.  1789,  ArbuthnotU 
Dict.  p.  14383. 
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up  titles  to  them,  it  was  made  Ipwftil  to  creditors,  by  1540,  C.  106, 
to  charge  the  heir  to  enter,   and  on  bis  failing  to  comply,  to  ap- 

Erise  the  lands  as  if  he  had  entered.  The  author  of  Historical 
law-Tracts  has  urged  several  ingenious  arguments  'to  prove,  that 
the  remedy  provided  by  this  act  was  intended  for  the  creditor  of 
the  heir,  not  of  the  ancestor,  voL  ii,  p.  120,^.  But  though  it 
should  be  admitted,  that  the  words  of  the  act  are  capable  of  this 
construction,  and  though  the  history  of  our  ancient  law  should  fii- 
vour  it ;  yet  the  legislative  power,  whose  opinion,  though  it  were 
erroneous,  must  in  isuch  questions  be  decisive,  hath  declared  by  a 
posterior  act,  1621,  C.  27.,  that  tlie  first  statute  is  to  be  understood 
of  the  ancestor's  creditor,  and  for  that  very  reason  hath  amplified 

it,  so  that  its  benefit  may  extend  to  the  creditor  of  the  heir. 

For  the  better  understanding  this  head  of  our  law,  'the  doctrine  of 
succession  must  be  anticipated,  so  far  as  to  explain  the  general 
properties 'of  a  service  or  entry  as  heir,  and  of  charges  given  to  the 
heir  to  enter. 

-  12.  Services  are  intended  to  give  to  the  heir  an  nctive  title,  or  a 
proper  right  to  the  heritable  estate  belonging  to  his  ancestor.  A 
general  service  establishes  in  him  who  enters  heir,  the  right  of  such 
part  of  the  heritage  of  the  deceased,  as  either  requires  no  seisin,  or 
m  which  the  deceased  was  not  actually  seized ;  and  a  special  ser- 
vice carries  the  right  of  those  heritable  subjects  in  which  the  an- 
cestor died  vest  and  seised.  Though  the  two  before-mentioned 
statutes,  authorising  the  apprising  of  lands  after  the  debtor'^  death, 
upon  a  charge  used  against  the  heir  to  enter,  do  not  distinguish 
between  a  general  and  a  special  charge  to  enter,  our  uniform  prac- 
tice has  been  careful,  not  to  confound  the  one  with  the  other.  A 
special  charge  fully  supplies  the  want  of  a  service ;  it  states  the 
heir yjictionejurisy  in  the  right  of  the  subjects  to  which  he  is  charged 
to  enter,  and  consequently  nmkes  those  subjects  liable  to  the  same 
execution  at' the  suit  of  the  creditof*,  as  if  the  heir  had  entered  to 
then),  and  been  infeft  upon  his  service.  A  general  charge  is,  on 
the  other  hand,  intended  barely  for  fixing  the  representation  of  the 
heir,  or  subjecting  him  to  that  debt  which  was  formerly  due  by  his 
ancestor ;  but  it  does  not  establish  in  him  the  right  of  such  herita- 
ble subjects  as  are  carried  by  a  general  service,  so  as  they  may  be 
affected  by  the  creditor's  diligence,  Jvly  10.  1737,  Monroj  (Dict. 
p.  2173),  stated  in  (Folio)  Diet  i.  jp.  131. ;  see  Spottisw.  p.  43, 
Macmartitij  (Dict.  p.  2700).  This  difference  appears  from  the  dif- 
ferent styles  of  the  two  charges.  In  a  special  charge,  the  certifica- 
tion or  penalty  threatened  against  the  heir,  in  de&ult  of  his  entry, 
is,  that  the  creditor  shall  have  the  same  action,  both  against  the 
heir  and  against  the  lands,  as  if  he  had  been  served  and  entered  to 
them  ;  but  the  certification  in  a  general  charge  is  barely,  tbat  the 
creditor  shskl  have  the  same  action  against  the  heir  as  if  he  had  en- 
tered, without  the  least  mention  of  the  lands. 
•  13.  When  therefore  the  debt  is  due  by  the  ancestor,  it  imports 
the  creditor  to  know,  in  the  first  place,  whether  the  heir  is  to  re- 
present his  ancestor,  and  so  subject  himself  to  the  debt ;  for  which 
purpose  he  must  give  him  a  general  charge  to  enter  to  his  ances- 
tor the  debtor.  If  the  heir  mil  to  give  obedience  to  the  charge 
within  the  time  specified  in  the  letters,  the  creditor  may  bring  an 
action  of  constitution  against  him  ^  in  which,  if  the  heir  do  not 
renounce  the  succession,  decree  passes  of  course,  subjecting  him  to 
tlie  debt,  as  lawfully  charged  to  enter  heir  to  his  ancestor,  which 
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constitutes  the  debt  against  him  pamve^  It  still  remains  that  the 
heritable  rights  belonging  to  his  ancestor  be  vested  in  him^  so  as 
they  may  be  subjected  to  the  creditor's  diligence*  For  this  pur-- 
pose^  if  they  are  rights  in  which  the  ancestor  died  infeft^  theiieir 
must  be  charged  to  enter  in  special  to  them ;  and  if  the  deceased's 
right  was  personal^  not  perfected  by  seisin^  and  therefore  to  be 
carried  by  a  general  service^  then  what  our  lawyers  distinguish  by 
the  dame  of  a  general-gpeckU  charge  must  be  given  to  the  heir. 
This  kind  of  charge  has  the  name  of  special^  not  only  because  it  is 
directed  against  subjects  specially  contained  in  the  letters  of  chai^e» 
but  because  it  hath  the  vesting  effect  of  a  proper  special  charge ; 
and  it  is  called  general^  because  it  relates  to  such  subjects  alone  as 
a  general  service  can  carry.  As  this  charge,  whether  special  or 
general-special,  is  made  equivalent  to  the  heir's  actual  entry,  by 
the  statute  1540,  an  apprismg  led  by  the  creditor,  after  the  days  of 
the  charge  are  expired,  effectually  carries  to  Jhiim  the  subjects  to 
which  the  heir  was  charged  to  enter. 

14.  Where  the  apparent  heir,  and  not  the  ancestor^  is  the  debt- 
or, there  is  no  occasion  for  giving  him  a  charge  to  enter  in  generaL^ 
It  imports  nothing  to  the  creditor,  whether  the  debtor  snail,  or 
shall  not,  subject  himself  to  the  debts  of  the  ancestor.  His  only 
concern  is,  that  titles  be  completed  by  the  debtor  to  the  heritable 
subjects  which  belonged  to  his  ancestor.  In  order  to  this,  letters 
must  be  raised  and  executed  at  his  suit,  against  the  heir,  either  of 
special  or  of  general-special  charge,  according  to  the  different  na* 
tures  of  the  subjects  to  be  affected  by  the  creditor  in  the  manner 
now  explained.  After  the  elapsing  of  the  days  of  this  charge,  the 
subjects  contained  in  it  are  as  effectually  carried  to  the  creditor  by 
his  decree  of  apprising,  in  consequence  of  the  statute  1621^  as  if 
the  heir  had  actually  entered  to  them. 

15.  The  act  of  1540  ordains.  That  letters  shall  issue  undejr  the 
authority  of  the  session,  at  the  suit  of  any  creditor,  to  charge  the 
heir,  if  he  be  of  perfect  age,  year  and  oay  being  passed  after  the 
ancestor's  death,  (which  is  allowed  to  the  heir  as  a  tempus  deliberan^ 
di  ^),  to  enter  to  the  lands,  within  forty  days  next  aft^er  the  charge ; 
and  that,  in  default  of  compliance  with  the  charge,  letters  shall  is- 
sue for  apprising.  These  words  have  been  so  explained  by  subse- 
quent custom,  that  the  creditor  may  charge  the  heir  immediately 
after  the  death  of  the  ancestor,  provided  that  letters  of  appri- 
sing be  not  raised,  till  aft;er  the  expiring  both  of  the  year  of  delibe- 
rating, and  of  the  forty  days  next  ensuing  that  year  within  which  the 
heir  is  charged  to  enter.  Soon  after  adjudications  came  in  the  loom 
of  apprisings,  a  custom  was  b^inning  to  be  introduced  by  8oYne 
writers  to  the  signet,  of  raising  summonses  of  adjudication  against 
the  heir  before  elapsing  of  the  forty  days  mentioned  in  the  special 
charge ;  to  stop  the  progress  of  which,  writers  to  the  signet  are)  by 
act  of  sederunt,  Feb.  18.  1721,  prohibited  to  write  or  form  any  sucn. 
summonses  till  the  forty  days  he  fully  expired ;  and  an  adjudica- 
tion begun  to  be  led  before  the  expiration  of  these  days,  contrary 

to 

*  No  addition  to  the  ten^ms  deliberandi  can  be  made  on  account  or  the  beiPs  being 
at  a  distance,  and  so  for  a  time  uninfonned  of  the  ancestor's  death ;  Fac.  CM.  Nov.  l4. 
1783,  Henderson^  DiCT.  p.  5292.  By  Siat.  SS.  Geo.  IIL  c.  74,  j  9i  (and  by  54.  Geo, 
III.  c.  137,  $  8.)  it  is  enacted,  <<  That  the  inducia  of  a  charge  to  enter  heir  shall  in 
**  no  case  exceed  forty  days,  whether  the  person  charged  be  within  the  kingdom  or 
*^  out  of  it ;  and  that  after  one  such  charge,  whether  general  or  special,  has  been 
«*  given  at  the  instanceof  any  creditor,  every  subsequent  charge,  at  the  instance  of  the 
^  same  or  of  any  other  creditor,  may  be  upon  the  inducia  of  twenty  days  only.'' 
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to  the  injunctions  of  that  act,  was  postponed  to  an  adjudication  re- 
gularly led,  Fac.  Coll.  i.  27.,  (Cowper^s  Representatives^  July  9. 1 752, 
DicT.  p.  267.).  It  appears,  however,  that  the  statute  1540  relates 
only  to  those  charges  against  the  heir  on  which  the  ancestor's  lands 
are  to  be  apprised.  In  charges  which  are  to  be  merely  the  founda- 
tion of  a  common  summons,  or  process  upon  the  passive  titles, 
the  action  will  be  sustained,  if  the  summons  on  which  it  proceeds 
was  not  executed  till  a  year  after  the  ancestor's  death,  though  the 
forty  days  were  not  also  elapsed  at  the  date  of  the  execution,  Z)m- 
rie,  June  19.  1628,  Macculloch,  (Dicx.  p.  2168.).  To  this  case  the 
act  of  sederunt  is  to  be  applied,  mentioned  both  by  Aikman,  MS. 
Compend.  of  books  of  sederunt^  and  by  Mackenzie,  Observ.  on  said 
act  1540  ^^S  declaring,  that  apparent  heirs  may  be  charged  within 
the  year  after  their  ancestor's  death  ;  but  that  the  year  must  be  e*- 
lapsed  before  any  action  which  is  founded  on  that  charge  can  be 
pursued  against  him.  Though  this  statute  authorises  no  charges 
against  heirs  who  have  not  attained  their  perfect  age,  yet  immemo- 
rial custom  has  extended  it  also  against  minors. 

16.  The  diligence  of  apprising  nath  stronger  or  weaker  effects, 
•according  to  the  different  lengths  to  which  it  has  been  brought. 
As  soon  as  the  lands,  or  other  subjects  to  be  apprised,  are  denoun-^ 
ced,  they  become  litigious ;  so  that  no  voluntary  deed  granted  af- 
terwards by  the  debtor,  though  previously  to  the  decree  of  appris- 
ing, can  hurt  that  begun  diligence  ;  md.  supr.  T.  11,  §  7  ^^\  xhis 
doctrine  is  received  by  all  our  writers,  and  supported  by  an  uni- 
form tract  of  decisions,  in  ,the  case  not  only  of  deeds  granted  for 
the  security  of  creditors,  but  in  leases,  dispositions,  or  other  volun- 
tary rights  granted  to  strangers,  for  a  price  presently  paid,  or  other 
valuable  consideration,  Pr.  Falc.  19. ;  (Creditors  of  Murray^  Jan. 
1682,  DicT.  p.  8376.)  •  see  Stair ^  Feb.  8.  J681,  Neilson,  ^c.  (Dict. 
p.  1045.).  It  was  without  doubt  introduced,  that  the  debtor  might 
not  have  it  in  his  power  to  defeat  or  evacuate  his  creditor's  dili- 
gence, by  taking  the  hint  on  the  denunciation,  and  disposing  of 
the  lands  in  favour  of  his  own  kinsmen  and  trustees,  to  tne  exclu- 
sion of  the  creditor  apprising.  But  the  giving  so  strong  efiects  to 
any  imperfect  diligence  whatever,  affecting  heritage,  is  destructive 
of  the  security  intended  by  the  records  to  purchasers,  who  cannot 
discover  by  the  mdst  accurate  search  into  them,  whether  the  lands 
they  are  to  purchase  have  been  denounced ;  and  who  therefore 
must  lose  both  the  lands  they  have  purchased,  and  the  price  they 
have  paid  for  them,  if  they  were  denounced  so  much  as  one  dav 
before  the  purchase,  by  any  creditor  of  the  seller.  This  censure  is 
equally  applicable  against  the  doctrine  of  litigiosity,in  inhibitions  ^^\ 
The  rule,  however,  That  lands  are,  after  denunciation,  rendered 
litigious,  admits  of  exceptions :  Mrst^  If  the  debtor  should,  after 
the  denunciation  of  his  lands,  enter  into  marriage,  which  doubtless 
is  a  voluntary  deed,  a  right  of  terce  is  thereby  constituted  to  the 
wife,  in  the  third  part  of  the  lands  in  which  the  husband  stood  in- 
feft  at  the  marriage,  not  only  though  they  had  b6en  denounced 
to  be  apprised,  but  though  decree  of  apprising  had  been  recover- 
ed, unless  infeftment  had  also  followed  on  that  decree  before  the 

6  Y  marriage ; 
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^^'  This  seems  to  be  A,  S.  ISth  Jan.  IdJS ;  contained  in  the  late  publication  <<  un- 
^<  der  authority  of  the  Ck)mmis8ioner8  for  inquiring  into  the  Adminbtratiou  of  Justice 
« «  in  Scotland,"  &c. 

^^*  As  to  the  doctrine  of  litigiosity  in  adjudicationsi  vicl.  infr.  §  41.  On  litigiosity« 
as  a  ground  of  preference  in  generali  see  2.  Bell  Comm*  1 58.  et  seg. 
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marriage ;  vid.  mpr.  Tit.  9.  §  46^  This  exception  arises  from  the 
very  favourable  case  of  widows,  whose  destitute  situation  calls  for 
the  special  protection  of  the  law.  ^tdly^  If  the  user  of  the  diligence 
be  in  mora,  i.  e.  if  he  hath  taken  no  step  for  a  coiisidemble  time 
to  perfect  his  dilisencey  he  is  construed  to  have  vdinqui^ed  or  ^^ 
bandoned  it  j  and  con8e<|uently  the  debtor  may  afterwaids  grant 
voluntary  deeds,  which  will  be  effectual  to  the  grantee,  Stairs  Juiy 
SS.  1674,  Johnttan,  (Dict.  p.  S738.). 

17.  It  may  be  thought,  that  a  decree  of  apprising  recovered  by 
the  creditor,  does  not  extinguish  the  quality  of  litigious,  which  tiie 
subjects  apprised  had  received  by  the  denuociation ;  ye^lf  the  ap^ 
priser  shall,  even  after  decree,  n^lect  £br  any  consideiifible  time  to 
perfect  his  right  by  sebin,  or  at  least  by  a  charge  against  the  supe- 
rior to  enter  him,  voluntary  deeds  may  afterwards  be  granted  by^ 
the  debtor,  which  the  law  will  prefer  to  the  appriser,  Spottmo.  p.  43, 
in  Jin.  Hamilton^  (Dict.  p.  1689.)  ;  St  B.  3,  TiL  3.  $  2L  A  ne- 
glect of  four  years  after  the  date  of  the  decree  has  been  adjudged 
sufficient  to  constitute  the  debtor  in  moroj  Durie^  March  29.  1^6, 
E.  Galloway,  (Dict.  p.  8384.)  *  '^'.  A  decree  of  apprising  bdng  a 
judicial  or  legal  disposition,  includes,  according  to  the  common  na«- 
ture  ef  dispositions  ev^i  before  it  be  perfected  by  sebin,  a  right  to 

such 


*  An  annoalrenter  was  preferred  to  a  creditor  whose  debt  waa  secnred  by  abjudica- 
tion near  three  years  prior  to  the  infeftment  of  annoalrenti  and  within  year  and  day  of 
an  adjadication  made  effectual  by  seisin,  the  adjodger  during  that  period  haying  nei- 
ther been  infeft,  nor  taken  any  steps  to  obtain  infeftment ;  Fae.  CM.  and  Sekc.  Decis. 
My  26.  1764,  Duchess  qf  Douglas^  Dict.  p.  88SS.  Lord  Kans^  however,  doubts 
^^rhether  mora  can  be  imputed  to  an  acljttdger  during  the  legal,  though  he  neither 
charge  the  superior}  nor  enter  to  the  possession  i  Dxcr.  p.  SS90»  See  Elucidaiionsy 
Art.  19  5*5. 


3^'  On  thb  subjectf  the  following  remarks  may  be  cited  from  the  work  of  Mr  Bell : 
-^«  An  adjudication  does  not,  like  a  common  action,  lose  the  quality  of  litigious, 
«<  by  decree :  it  still  continues  to  run  ita  course  a$  a  dili^^eooi^  tiU  recorded  and  com- 
«<  Dieted  into  a  real  right.  If  not  recorded  within  sixty  days,  it  kises  all  effect. 
<<  If  so  recorded,  the  public  have  a  (air  intimation  of  the  nexus  formed  upon  the  pro- 
**  perty.  But  still  there  are  two  questions  here  of  some  nicety.— !•  In  a  competition 
«  between  an  adjudger  whose  right  is  completed  meraly  by  a  charge  against  the  sope- 
<<  rior,  and  an  infdlment  on  a  vokmtary  oonyeyanc^,  gitEinted  before  the  adju^^^s 
<<  proceedings  have  been  commenced,  the  infeftment  prevails.  But  where  adjudica- 
<<  tion  has  been  commenced  before  a  voluntary  conveyance  is  granted.  Is  a  charge  to 
^  the  superior  sufficient  to  preserve  the  litigious  prohibition  in  Toroe  during  the  legal  f 
^  Or  must  the  ac^udger  proceed  to  obtain  infeftment?  b  would  appear  that  the  charge 
**  is  sufficient  to  presence  to  tbe  adjudger  the  benefit  of  Jitigiosil^  till  the  expiration 
<<  of  the  l^^f  the  adjudger  im  being  bound  to  obtain  infeftment  ciuring  the  legal,  nor 
**  blameab^  for  neglect  if  he  rest  contented  with  the  charge  agamst  the  superior  ;*^ 
{HamUion,  2lsi  Jidy  1627,  Dicr.  p.  1689;  WaUaee^  Dec.  1786,  Dior.  p.  8SS8.}— 
*<  2.  But  suppose  that  the  adjudger  has  not  himself  charged  the  superior,  and  has  no 
«(  other  oompletion  of  his  diligence  than,  in  virtue  of  the  statute^  a  commuoicatioa  of 
<^  the  benefit  of  another  adjudger's  charge,  as  being  within  year  and  day :  Will  this 
•<  produce  the  same  effect  ?  It  would  rather  appear  that  it  should  not:  as  die  statute 
<<  was  meant  to  have  effect  among  the  adjndgers  merely,  but  not  to  extend  to  other 
<<  creditors ;"  {Duchess  (^Douglas,  sumr.  not.  *  h.p.) 

<<  From  the  expiration  of  the  legal,  it  is  necessary  for  the  adjudger  to  proceed  direct- 
<<  ly  to  make  his  right  real  by  infeftment.  But  as  an  infeftment  is  necessary  only  in 
^  case  the  right  of  the  creditor-adjudger  is  to  continue  real,  and  his  debt  not  to  be 
<<  paid  off,  the  creditor  cannot  -be  held  bound  to  take  infeftment  unti}^  he  shall  know* 
f *  with  certainty,  whether  it  be  necessary  for  him  to  do  so.  The  quality  of  litigious^ 
<<  1  should  therefore  apprehend,  would  continue  during  a  reasonable  time  after  the  ex- 
*^  piration  of  the  1^1,  that  the  creditor  may  obtain  a  declarator  of  expiry  and  infeft- 
*<  ment  No  case  upon  diis  point  seems  hitherto  to  have  occurred ;  but  it  would  seem 
<*  natural  to  judge  of  the  question  by  the  analogy  of  the  doctrine  of  litigiosity  in  oUier 
**  circumstances;"  2.  BeU  Comm*  159.  &  160. 

See  also  ir^.  \  SS.  SI.,  &c. 
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^uch  of  the  rents  of  the  lands  apprised  as  fall  due  after  its  date ; 
for  which  the  appriser  may  sue  tne  tenants  and  other  possessors, 
162 1 »  C.  6.  And  because  all  legal  conveyances  are  complete  ex  ma 
noitrra,  without  intimation,  therefore,  an  appriser  is  equally  prefer- 
able on  the  rents,  in  competition  with  posterior  arrestments,  or  o^ 
ther  personal  rights,  as  an  assignee  whose  riffht  was  perfected  by 
intimation  would  be,  injr.  B.  3.  TiL  5.  §  5.  Neither  can  it  be  ob-- 
jected  in  such  case  against  the  appriser,  that  he  has  deserted  his  di- 
ligence by  &iling  to  obtain  infeflment ;  because  his  right  to  the 
rents,  in  competition  with  arresters,  was  fully  perfected  by  the  de- 
cree itself;  aqd  a  right  already  complete  as  to  certain  effects,  can- 
not be  made  more  complete,  as  to  those  effects,  by  any  farther 
step  of  diligence,  Stair ^  Fek  23.  1671>  Lo.  Jusiice^Clerk^  (Dict. 
p.  2766.).  But  though  an  appriser  was  thus  entitled,  by  his  de- 
cree, to  enter  into  the  immediate  possession  of  the  rents ;  yet  de 
praxi  he  was  not  indulged  with  tne  right  of  removing  tenants ; 
which,  however,  is  a  practice  that  has  been  already  observed  to  be 
hardly  reconcileable  to  the  other  legal  rights  included  in  the  com- 
mon notion  of  dispositions,  tupr.  Tit.  6.  \  52. 

18.  Appriser^  must,  as  the  old  law  stood,  have  suffered  consider- 
ably, if  they  did  not  exercise  this  their  right  of  possessing  the  lands, 
j&nd  gathering  the  rents ;  for  as  the  exaction  of  interest  was  not  lawful 
•before  the  Reforpdation,  their  right  was  redeemable,  by  1469,  C.  36., 
whether  ^hey  possessed  or  not,  on  payment  of  the  bare  principal  sum, 
vith  the  expence  of  diUgence ;  and  when  an  apprber  allowed  an- 
other to  possess,  the  only  remedy  competent  to  hint  was  an  action 
against  the  possessor,  which  mi^it  have  proved  fruitless  through  the 
possessor's  bani^ruptcy.  But,  by  16S1,  C.  6.,  the  debtor's  ri^ht  of 
reversion  is  burdened  with  the  payment  both  of  the  principal  sum 
and  intereisN;;  wliidi  obtains,  though  the  not-payment  of  the  inte- 
rest should  have  prooeeded  from  the  choice  made  by  the  appriser 
not  to  possess  wt^ en  it  was  in  his  power ;  for  the  law  gives  him  the 
option  of  either  alternative. 

19.  As  creditoBs  were,  after  the  Reformation,  entitled  not  only 
to  their  principal  sum,  but  to  the  past  interest  due  upon  it,  where 
the  ground  of  debt  bore  a  clause  of  interest  j  the  principal  sum  and 
interest  were,  in  the  ease  of  apprising,  accumulated  by  the  decree 
into  one  sum,  which  carried  interest  during  the  npt  redemption  of 
the  lands.  Apprisers,  therefore,  being  trmy  purchasers  under  re- 
version, iupr.  \  2.,  enjoyed  the  rents  of  the  apprised  lands,  in  satis- 
faction or  en  uduUim  of  the  interest,  in  case  they  chose  to  possess 
during  the  legal,  without  any  obligation  to  account  to  the  debtor 
for  the  rents,  m  so  far  as  they  exceeded  the  interest,  towards  pay^ 
j&ent  of  the  capital.  And  this  was  most  equitable,  as  long  as  such 
a  proportion  only  of  the  debtor's  lands  was  apprised  as  correspond- 
ed to  the  debt.  But  after  apprisings  had  the  effect  of  carrying  off 
j;be  whole  of  the  debtor's  lands,  this  doctrine  became  the  source  of 
gross  oppression ;  for  the  debtor  was,  after  the  elapsing  of  seven 
years,  deprived  thereby  of  his  property  for  ever,  though  the  appri- 
ser had  received  more  of  the 'rents  during  the  currency  of  the  legal 
than  amounted  to  his  whole  claim,  principal  and  interest :  It  was 
ther^re  enacted  by  the  aforesaid  statute  1621,  that  apprisers 
should  have  right,  during  the  legal,  to  no  more  of  the  rents  than 
corresponded  to  the  interest  of  the  debt ;  that  the  surplus  rents 
should  be  applied  towards  the  extinction  of  the  principal  sum ; 
and  that,  in  case^the  whole  rents  received  by  the  appriser  during 
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the  legal  amounted  to  the  principal  sum  contained  in  the  apprising, 
with  the  interest,  composition  to  the  superior,  and  expence  of  dili- 
gence, the  lands  sliould  return  to  the  debtor.  The  same  statute 
provides,  that  if  the  lands  be  apprised  from  a  minor,  the  apprisA: 
shall  have  right  to  the  full  rents,  after  the  expiring  of  the  common 
legal  of  seven  years,  till  the  debtor^s  age  of  twenty-five,  without 
any  account,  though  these  yearly  rents  shall  exceed  the  yearly  in- 
terest of  the  debt ;  but  this  part  of  the  act  was  repealed  by  a  posh- 
terior  statute,  1663,  C.  10.  By  the  conception  of  this  last  act  one 
may  be  apt  to  take  it  for  a  declaratory  law ;  for  the^  words  are, 
notifies  the  act  1621,  and  declares  its  meaning  to  6e,  4^.  But  it  tru* 
ly  abrogates  it ;  for  it  enacts.  That  minors  shall  be  obliged  only  for 
the  interest  of  the  sums  contained  in  the  apprisings  led  against 
them,  and  that  they  shall  not  lose  the  right  to  the  surplus  rents  of 
the  lands  during  their  minority  of  twenty-one  years.  From  this 
expression  in  the  act  1663,  limiting  the  debtor's  minority  to  twen- 
ty-one years,  a  doubt  may  arise,  wnether  the  debtor  is  entitled,  bj 
the  present  law,  to  the  surplus  rents  between  his  age  of  twenty-one 
and  twenty-five,  to  which  last  term  the  legal  reversion  had  been 
prorogated  in  fkvour  of  minors  by  the  act  1621 ;  which  question 
has  not  yet,  that  I  know  of^  received  the  determination. of  our  su- 
preme court  Because  it  behoved  the  appriser,  by  the  act  1621, 
where  the  rents  exceeded  the  interest  of  the  debt,  to  apply  the  ex- 
crescence towards  payment  of  the  capital,  it  is  equitably  provided, 
that  if,  on  the  contrary,  the  rents  shall  not  amount  to  the  in^- 
terest,  the  dqj^tor  must  pay  the  whole  debt,  principal  and  inte- 
rest, before  redemption ;  so  that  all  the  interest  unpaid  is  a 
charge  on  the  right  of  reversion.  If  the  smallest  part  of  the  claim 
shall  remain  due  at  the  expiration  of  the  legal,  the  whole  subjects 
apprised  are,  in  strict  law,  carried  irredeemably  from  the  debtor : 
Yet  the  ^court  of  session,  where  it  appears  that  the  debt  is  paid 
off  to  a  trifle,  may  possibly,  from  their  pretorian  power,  soften  that 
rigour,  and  declare  the  apprising  extinguished. 

20.  If  an  appriser  shall,  in  virtue  of  his  prior  diligence,  debar 
another  creditor  from  possessing  while  the  legal  is  yet  current,  he 
is  accountable,  while  he  continues  his  possession,  for  those  rents 
from  which  he  has  excluded  the  competmg  creditor  by  the  force  of 
his  own  title,  UQt  only  for  what  he  hath  actually  received,  but  for 
what  he  might  have  received,  Duricy  Feb.  11.  1636,  Colquhaun^ 
(DicT.  p.  3472).     Nay,  he  must  account  in  the  same  manner  to  the 
debtor,  where  he  has  b^gun  to  possess  on  his  apprising,  without 
any  decree  preferring  hren  to  another  creditor ;  for  his  bare  pos* 
session  excludes  the  debtor  from  receiving  the  rents,  Stair^  Jan.  4« 
1662,  Seton^  (Dxct.  p.  297]  ;  and  the  creditor's  title  of  possession, 
which  in  its  nature  excludes  all  other  creditors,   is  equivalent  to 
a  decree  of  the  judge,  preferring  him  to  the  full  and  total  posses* 
sion.     The  appriser,  therefore,  during  this  exclusive  possession, 
must  be  charged  as  a  steward,  for  the  rents  of  his  debtor's  estate, 
according  to  a  full  and  complete  rent-roll,  and  get  credit  only  for 
such  of  them  as  he  shall  not  be  able  to  make  effectual  after  using 
the  proper  diligence.     As  the  debtor,  when  he  makes  a  payment  to 
his  creditor  in  cash,  has  a  right  to  demand  credit  for  the  full  sum 
paid  to  him ;  so  payment,  when  it  is  made  to  the  creditor,  (no 
matter  whether  he  be  an  appriser  or  not,)  out  of  the  rent^  of  the 
debtor's  estate,  must  be  estimated  by  its  real  value ^at  the  time  o£ 
delivery :  and  for  that  reason,  he  must  charge  himself  with  the  rent 
received  by  him  ;  not  merely  at  the  rate  of  the  sheriff-fiars,  or  ac- 
cording 
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cording  to  the  prices  at  which  he  may  have  thought  fit  to  dispose 
of  it  to  another ;  but  at  the  full  value  of  it  at  the  time  the  delivery 
was  made ;  the  extent  of  which  cannot)  by  any  subsequent  act^  be 
affected  to  the  prejudice  of  the  debtor^  on  whose  account  it  was 
delivered.  If  the  appriser,  or  other  creditor)  after  having  entered 
into  the  sole  and  total  possession  of  his  debtor's  estate,  be  after* 
wards  disturbed  in  it,  either  by  the  methods  of  law  or  forces  or  by 
the  promiscuous  intromissions  of  the  debtor,  or  any  co-creditor, 
he  is  accountable,  not  by  a  full  rental,  as  in  the  former  case,  but 
barely  for  what  be  hath  received,  till  he  again  recover  the  peaceable 
and  total  possession,  Stair^Jan.  20.  1681,  Burnet^  (Dict.  p.  3478). 
If  an  appnser  should,  instead  of  applying  the  surplus  rents  towards 
the  extmction  of  his  capital  sum^  pay  them  to  the  debtor,  the  debt- 
or who  received  them  must  give  the  appriser  credit  for  them,  in 
the  account  of  his  intromissions  ;  but  in  a  question  with  a  posterior 
appriser,  who  hath  an  interest  that  the  debt  due  to  the  first  should 
be  paid  off  quamprimumj  these  surplus  rents,  which  the  first  appri- 
ser paid  to  the  debtor,  must  be  applied  to  the  payment  of  his  own 
principal  debt 

21.  The  court  of  session  is  authorised,  by  1661,  C  62,  to  re« 
strict  the  appriser's  possession,  at  the  suit  of  the  debtor,  to  such  part 
of  the  lands  apprised  as  answers  the  interest  of  the  debt  due  to  him, 
if  the  debtor  be  willing  to  ratify  the  appriser's  possession,  and  deli- 
ver to  him  the  title-deeds  of  the  lands  to  which  the  possession  is 
restricted.  Though  the  first  clause  of  this  statute,  relative  to  debtors 
in  personal  debts,  was  without  doubt  temporary,  the  clause  by 
which  the  appriser's  possession  is  thus  restricted  was  found  to  be 
perpetual,  Fr.  Falc.  84,  rWUsoUy  Feb.  16.  1684,  Dict.  p.  83).  This 
restrictioii  was,  by  the  practice  immediately  subsequent  to  the  sta- 
tute, adjudged  to  be  a  privilege  personal  to  the  debtor,  which  could 
not  be  pleaded  by  posterior  creditors.  Stair ^  July  28.  1671,  ilfttrmy, 
(Dict.  p.  3477)  ;  yet  by  a  later  decision,  Nov.  1728,  La.  Kirkkowe^ 
(Dict.  p.  232),  the  possession  of  an  appriser  was  restricted  at  the 
suit  of  a  widow  who  could  not  otherwise  have  access  to  the  d^bt* 
or*s  funds  for  the  payment  of  a  personal  claim  of  alimony,  which 
was  excluded  by  the  appriser's  Drefereace. 

22.  Hie  right  to  the  lands  after  elapsing  of  the  l^al  reversion, 
is  carried  irredeemably  to  the  appriser,  who  therefore  possesses 
from  that  period  without  account,  not  as  creditor  in  a  debt,  but  as 
proprietor  of  the  subject  apprised ;  see  1690,  C.  10  *.    Though 

TOL.  I.  6  z        f  therefore 

*  It  ia  now  held  tli^t  the  legal  of  a  gential  adjadication  ^^^  doea  not  expire,  y>$o 

jurep  (to  the  effect  of  cuttiog  off  the  i%ht  of  reversiou),  on  mere  Iqpse  of  the  period 

allowed  for  redemption,    "niere  must  be  a  r^alar  decree  of  declarator ;  Fac.  Coll. 

Match  7. 1794,  Campbelly  Dict.  p.  321 ;  Ibid.  Feb.  5. 1799,  Toung^Jj^c.  Diet.  p.  701». 

See  also  Ibid.  Nop.  25.  1794,  Landale^  Dict.  p.  S05.  ^^. 
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^^^  There  seems  to^be  no  difference  ia  this  respect* between  a  general  and  a  fecial 
adjudication. 

^^  See  on  this  subject,  2.  BeU  Comm.  SOI.  et  seq. 

In  a  late  case,  it  was  laid  down  as  **  settled  law,  that  to  convert  an  adjudication  in- 
<<  to  an  irredeemable  right,  and  extinguifih  the  right  of  the  rererser,  it  is  mcesaary 
<*  that  the  adjudffer  either  obtain  decree  in  a  deckrstor  of  expiry  of  Ae  legai,  or  re- 
<<  galarly  invest  himself  with  charter  and  seidin  npoft  the  adjadieaieiony  mi  posses? 
«<  thaMon  fep  fer^  jeara}"  Opmiskm^  7d%  Feb.  1-809,  Fac.  CMfi.  Ac^vdieatkmr  withr 
diarter  and  seisk^  and  possession  Aereon  Gh*  forty  yearsi  was  sastained^  aa  a  poffett- 
ly  good  title,  withont  any  declarator  of  expiry ;  Fak.  Jbhrnton^  74h  Jane  1745,  DicT. 
p.  10799,  reported  also  by  l^kies^  voce  PaBseinmioK,  No.  26. ;  Spenee^  2lsi  Jan. 
1907,  noticed  2.  BM  Cbmm.  609;  RoberfsoHf  afirmed  on  appeal,  lOfk  May  1915, 
Sv  Dmd,  106.    See  also  Bafyelh  17/A  Jbrn  1810,  Fac.  CM. 

<<  Where  the  decree  of  declarator  has  been  pronounced  in:  absence,  it^  has*  been 

^  thocight 
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tion of  appri- 
sioes,  the  first 
penected  by 
seisin,  or  which 
the  creditor  has 
done  all  in  his 
power  to  perfect, 
is  preferable. 


therefore  the  legal  right  of  reversion  should  be  kept  open  through 
some  defect  or  informality  in  the  diligence^  yet  the  appriser,  po8« 
sessing  after  the  expiration  of  the  legal  term,  is  not  bound  to  re- 
store the  intermediate  rents  which  he  has  honafide  received  as  pro- 
prietor, between  the  expiration  of  that  legal  term,  and  his  being 
mterpelled  by  a  citation  at  the  suit  of  the  debtor,  or  some  compe- 
ting creditor,  though  his  debt  should  be  overpaid  by  such  intromis- 
sions :  But  he  is  obliged  to  impute  them  towards  the  payment  or 
extinction  of  his  debt,  Karnes^  18,  (Walker^  Jan^  1720,  Dict.  p.  302). 
23.  Though  an  apprising,  without  seisin,  where  it  is  not  relin- 
quished by  the  creditor,  is  preferable  to  the  voluntary  deeds  of  the 
debtor  granted  after  the  denunciation  of  the  lands,  it  cannot  come 
in  competition  with  real  rights  or  diligences,  which  are  founded  on 
deeds  granted,  or  debts  contracted  by  him,  previously  to  the  de- 
nunciation, if  they  be  completed  before  infeftment  taken  by  the  ap- 
priser ;  because  such  rights  are  truly  necessary,  the  debtor  having 
been  laid  under  a  necessity  of  completing  them  by  an  antecedent 
obligation  ^"^^  Thus  a  right  of  annualrent,  proceeding  on  a  bond 
granted  before  denunciation,  if  perfected  by  a  seisin  prior  to  that 
which  is  taken  upon  the  apprising,  is  preferable  to  the  apprising, 
St.  B.  2.  T.  2.  ^  2\.  To  give  full  effect,  therefore,  to  an  apprising, 
as  a  proper  feudal  right,  in  competition  with  such  real  rights,  or 
with  apprisings  proceeding  on  debts  contracted  before  the  denun- 
ciation, the  appriser  must  obtain  charter  and  seisin  from  the  su- 
perior'of  the  lands  apprised  ;  and  in  such  competitions,  the  right 
first  completed  by  seism  is,  in  the  common  case,  preferable.  let 
if  the  appriser  has  done  all  in  his  power  to  obtain  sebin,  ex.  gr.  if 
he  has  charged  the  superior  to  receive  him,  he  will  be  preferred  to 
an  appriser  whose  charge  is  posterior  to  his,  though  he  who  gave 
the  last  charge  shall  have  obtained  the  first  seisin :  For  the  law 
has  not  put  it  in  the  power  of  the  superior,  partially  to  prefer  whom 
he  pleases,  by  postponing  the  infeftment  of  one  creditor,  and  re- 
ceiving another ;  but  has  justly  granted  the  preference  to  those 
who  appear  to  have  been  first  in  diligence,  Durie^  Jan.  31.  1632, 
Fergtisanj  (Dicx.  p.  2429).  Neither  is  it  in  the  debtor's  power, 
more  than  in  the  superior's,  to  disappoint  or  frustrate  the  prefer^ 
ence  of  a  creditor  who  is  insisting  in  his  diligence  of  apprising,  by 
any  indirect  device,  from  partial  favour  to  another  creditor ;  IKd. 
Nov.  28.  1628,  Borthwick^  (Dict.  p.  2427).  In  apprisings  of  lands 
holden  of  the  crown,  the  appriser  sometimes  takes  a  notorial  in^ 
strument,  upon  offering  his  signature  in  exchequer,  to  prevent  the 
officers  of  that  court  from  staving  off  the  passing  of  his  charter: 
And  where,  afler  such  protestation  by  one  creditor,  a  charter  shall 
nevertheless  be  granted  to  another,  it  cannot  hurt  the  right  of  the 
protester,  unless  he  shall  afterwards  abandon  his  diligence  *. 

24.  The 

♦  By  statute  8S.  Geo.  III.  c.  74,  $  11,  (and  54.  Geo.  lUO  c.  1S7.  $  11.)  «  in  order 
<<  to  fix  more  clearly  in  time  coming,  what  diligence  is  necessary  to  make  an  adjndioa* 

««  tion 

«  thought  doubtful  whether  it  can  be  ppened  up  again  like  a  decree  for  an  ordinary 
«<  debt.  At  first  sight  the  cases  are  a  little  perplexing.  But  the  following  distinctions 
<<  seem  to  explain  and  reconcile  them :— 1.  An  irregularity  in  the  ori^al  dilbenee 
<<  of  adjudication  will  entitle  the  debtor  to  open  up  the  decree  of  declarator,  wludi  is 
<<  considered  only  as  an  accessary,  partaking  of  the  nature  of  its  principal :  2.  Irrcgnk- 
«  rity  in  the  proceedings,  or  decree  of  declarator,  will  entitle  the  debtor  to  relief: 
<<  Or,  S.  If  the  debt  was  paid  off  or  extinguished  within  the  l^;a],  the  debtor  will  be  re- 
<>  lieyed  against  the  decree  of  declarator;''  2.  BeU  Conm.  601.  And  see  the  cases  of 
Lttndale  and  Young,  dt.  in  not.*;  also  Fac.  CoU.  MadeUan^  2lst  Jan.  1806»  Dm. 
voce  Adjudication,  App.  No.  15* 

^♦*  Fid.  supr.  §  17.  not.  343, 
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24.  The  year's  rent  payable  by  the  appriser  to  the  superior  who 
enters  him  in  pursuance  of  the  act  1469,  is  called  the  composition  to 
the  superior ;  and  it  is  in  strict  law  due  without  regard  to  the  ex- 
tent of  the  debt  on  which  the  diligence  is  led*     But  as  this  fell 
heavy  upon  apprisers  whose  debts  were  small  in  proportion  to  the 
value  of  the  lands,  it  is  frequently  modified,  ex  ^equitate^  far  below 
its  true  worth,  according  to  circumstances,  Durie^  March  3(X  1637, 
Patersouj  (Dict.  p.  15055).     In  computing  it,  all  the  real  burdens 
affecting  the  lands,  whether  constituted  by  the  law  or  confirmed  by 
the  superior,  ought  to  be  deducted.     Where  an  appriser  is  exclud-< 
ed  from  the  rents  by  a  liferenter,  he  is  not  bound  to  pay  the  com- 
position while  the  liferent  subsists ;  because  during  that  period  he 
can  get  nothing  by  his  diligence,  Duricj  July  18.  1633,  Bairdj 
(DicT.  p.  15054).     If  the  ri^t  apprised  from  the  debtor  be  a  bare 
superiority,  it  has  been  decided,  that  the  debtor's  superior  is  enti- 
tled only  to  a  year's  feu-duty  for  entering  the  appriser ;  because,  in 
these,  the  feu-duty  is  the  only  rent  reserved  to  the  appriser's  debtor, 
and  consequently  the  only  rent  to  which  the  appriser  is  entitled  in 
virtue  of  his  diligence,  JDuricj  Feb.  15.  1634,  L.  Monkton^  (Dict. 
p.  15020)  ^^^.     Though  many  apprisers  should  charge  the  superior 
to  infeft  them,  the  superior  has  right  to  no  more  than  one  year's 
rent  for  all  of  them  put  together ;  for  all  of  them  constitute  only 
one  right  to  the  lands  apprised ;  since,  if  any  one  of  thetn  shall 
carry  the  full  right,  that  one  must  exclude  all  the  rest.     If  the  ap- 

E riser  who  has  paid  the  year's  rent  for  his  entry,  shall  afterwardii 
ave  his  apprising  cast  upon  a  nuUi^,  the  second  appriser,  since  he 
has,  in  that  case,  the  sole  benefit  of  the  diligence  and  infeftment, 
ought  to  repay  to  the  first  the  whole  composition  paid  by  him  to 
the  superior,  Durie^  July  22.  1628,  Lo.  Borthtsncky  (Dict.  p.  15030). 
Superiors,  by  our  more  ancient  practice,  did  not  consider  them- 
selves  as  bound  to  enter  such  apprisers  as  could  not  instruct  the' 
right  of  their  author,  from  whom  they  had  apprised :  But  this  is 
not  admitted  as  a  sufficient  defence  by  the  later  decisions ;  because 
an  appriser  is  not  presumed  to  be  master  of  his  debtor's  title-deeds. 
Nay,  a  superior  must  enter  the  appriser  on  a  charge,  though  the 
superior  himself  should  be  in  possession  of  the  lands,  or  should 
claim  the  property  of  them  under  a  separate  title,  Durie^  July  17. 
1632,  Blacky  (Dict.  p.  201).     But  this  act  of  the  superior  not  being 
voluntary,  but  an  act  of  obedience  to  the  law,  does  not  weaken  or 
encroach  upon  any  right  formerly  competent  to  himself  in  the  sub- 
ject ;  for  he  enters  the  apprisers  with  tnis  quality,  which,  though  it 
should  not  be  expressed,  is  always  implied.  Reserving  his  own  rights 
and  that  of  every  other  person.     In  lands  holden  of  the  crown,  the 
composition  is  regulated,  not  according  to  the  rent  of  the  lands,  but 
in  proportion  to  the  principal  sum  apprised  or  adjudged  for.    Where 
that  sum  does  not  exceed  10,000  merks  Scots,  one  per  cent,  is  only 

demandeds 

<<  tioQ  effectuali  it  is  enacted,  that  the  presenting  a  signature  in  Exchequer,  when  the 
**  holding  is  of  the  crown,  or  the  executing  a  ffeneral  charge  of  homing  against  supe- 
<<  riors  at  the  market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith,  when  the  hold- 
«(  ing  is  of  a  subject,  and  recording  an  abstract  of  the  said  signature  or  the  said  charge 
<<  in  the  regbter  of  abbreviates  of  adjudications,  {infra,  §  M.)^  shall  be  held  in  aU  tim? 
<<  coming  as  the  proper  diligence  for  the  purpose  aforesaid.'' 
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3**  See  the  case  of  Cackbtim  Ross,  supr.  t.  7.  J  7.  not.  '^%    «*  The  report  of  thi« 
«c  case  deserves  to' be  studied;''  1.  BeU  Comm.W. 
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demanded,  though  that  composition  should  be  less  than  the  sixth 
part  of  the  valued  rent,  which  the  crown  exacts  from  singular  suc- 
cessors by  voluntary  purchase,  twpr.  71  7.  §  6. ;  and  where  the  ca«- 
pital  exceeds  that  sum,  the  composition  falls  still  lower,  to  an  half 
"per  cent. 

25.  Where  a  superior  refused  to  enter  the  appriser,  the  appriping 
was,  by  the  old  practice,  presented  to  the  court  of  session  to  be  ap- 
proved by  them,  Hope^  Min.  Pr.  §  274.,  upon  which  approbatory  de- 
cree, or  as  it  was  called,  alUmance^  thre^  con^eputive  precepts  were 
ordained  to  be  directed  to  the  superior,  commanding  bimi  in  differ* 
ent  stylep,  to  receive  the  appriser^  Cr^  Lib.  3.  Dieg.  2,  §  ^, ;  the 
last,  under  this  certification  or  commination,  that  if  he  did  not  give 
obedience,  the  appriser,  passing  him  by,  might  pursue  the  same 
ipethod  against  the  next  higher  superior ;  whom  it  behoved,  in  that 
case,  supplere  vices^  to  fill  up  the  place  of  the  immediate  one,  and 
receive  the  subvassal.  But  such  entry  by  the  mediate  superior, 
being  barely  an  ^ct  of  obedience  to  the  law,  like  the  one  stated  in 
^he  preceding  section,  pannot  be  considered  as  voluntary,  more 
t|ian  that  pther ;  nor  deprive  bin)  of  th^  caspaltiea  which  mi^  nf* 
t^rwards  happen  ^o  fall  by  the  de^tb  or  delinquency  of  his  imme^ 
diate  vassal  j  or  ftbridg?  him  of  ^ny  other  right  that  might  have 
been  competent;  to  him  if  the  svibvassal  had  been  entered  by  bis 
own  immediate  superior^  That  those  precepts  described  by  Craig 
were  np  other  than  letters  of  four  for^ls,  appears  from  1647,  C  43.* 
which,  ^ipoin  a  recital,  t^at  i^pprisers  were  put  to  unneeessa^  ex^ 
penc^,  by  using  letters  and  chf^rges  of  four  forms  against  theif  su- 

fteriorsj  substitutes  in  th^ir  rpopo  simpl^  charges  against  th^n,  upon 
et^e][S  of  horning  on  twenty-on^  days  :  and  though  this  statute  fell 
under  the  r^scis^ory  act  Qf  Charles  |l.,  and  was  not  revived  by  any 
law  after  his  restoration,  the  usage  thereby  introdu^  has  been  in 
observanp^  ev^  since.  If  the  next  higher  superior  «lso  refused)  it 
behoved  the  appriser  to  apply  to  the  n^xt  after  hJm  in  order,  and 
so  from  one  superior  upward  to  another,  till  he  came  to  the  Sove^ 
reign ;  who  never  refuses  to  receive  any  vassal,  upon  payment  of 
title  po^\p(>sitio1;l  esti^blisbed  iq  Exchequer. 

^6.  As  it  is  pf  th^  high^t  importance  to  creditors  and  pujPciMr 
sers  to  l^now  what  apprisings  are  led  against  those  tp  whom  they  9X9 
to  lend  their  qiQney,^  oj  from  whom  they  intend  to  purcbaae  hads, 
^he  Privy  Counpil,  ty  a^  act,  February  1^6,  directed  t]»efuU  tenor 

of  apFW^ga  %o  bp  record^    This  haying  been  attended  ^ith  grewt 
pxpepcp,  it;  i^«s  prphibite^s  by  1^41,  C.  54y  j  a^d  in  its  pjac©  (b» 

ol^ks  ^  ttp  biJUs  wprp  pr4aini?45  ft>J^  %h^  informatip?  pf  the^lKg^^a^ 

tpi  entp^  iijto  a  rpcprd,  within  sixty  days  afte^  th«ir  date%  a^SQt^*  w 
api  §tair  eiiplaifl?  it,  J?.  3.  T.  2.  §  35,,  the  allowance  pf  eyeiy  appnsn 
ing>  Wntajm^ig  thff  sflm  for  whiqh  it  wa9  led^.  the  lands  apprisfed, 
t^p  n^inies  pf  the  apprise?,  debtor,,  supei3praaud.me»seogBri4i«d  the 
da(l9fi  of  ^e  executions.  That  act  was  revived,  by  1661,  C.  31., 
with  this  certification  annexed  to  it,  That  posterior  apprisings,  if 
allowed  and  recprded  within  the  statutory  tmie  before' prior  ones^ 
should  Ife  preferable,  accprding.  to  the  djAtes  of  th^e  aupwanqe  apd 
registratioin.  And  thus^  aliawanoes^  wbidb  were  ficat  calculated  fi>r 
the  single  purpose  of  compelling  refiractory  sn^eriorft  to  their  daty^ 
came  at  last  to  be  considered  as  a  proper  method  of  making  all  ap- 
prisings public,  and.  as  a  groqnd  of  preference  in^a  competition  with 
co-apprisers.  The  last  words  of  this  act  16i61,QgnJiain  a  savii^cUmse^ 
in  the  following  words  :    Withoid  prejudice  to  any  farther  diligence 
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by  kifefimentZi  or  charges  against  the  mpericrs^  according  to  thepriori- 
ty  or poiteriority  thereof f  moat  de  jure;  and  indeed  by  the  nAtu^e 
of  tbe  rights  the  regist]:ation  of  a  seisin  that  follows  upon  an  ap- 
pming,  must  fullj  make  dp  ibr  tbe  want  of  the  registration  of  aii 
idlowance. 

27.  The  court  of  session  have  by  repeated  decisions  explained 
the  above  statute^  1469,  obliging  superiors  to  receive  appnsef^  as 
their  vassals  in  the  lands  apprised^  in  the  utmost  extent  tile  Wofds 
could  bear ;  and  have  found,  that  that  obligation  lost  nothing  of 
its  force^  even  in  the  ease  of  corporations  who  had  adjudged  their 
debtor's  lands^  and  in  that  character  demanded  an  entry  frotn  the 
superior^  Dalr.  96.  {Aberdeen^  Dec.  IK  1712,  DiCT.  p.  15034)  ; 
Forbes,  July  24.  1713,  Univer.  of  OhsgoWj  (Dicr.  p-  9296)  ^^\  By 
these  judgments,  superiors  might,  by  the  fact  of  another  not  con- 
sented to.  by  themselves,  suffer  the  loss  of  all  their  casualties ;  for 
a  corporation  never  dies,  nor  marries,  nor  is  minor.  But  as  tbe 
last  (k  these  decisions  was  reversed  upon  appeal,  it  would  seem 
that  superiors  are  not  obliged,  even  at  this  day,  to  enter  corpora^ 
tions  wno  have  adjudged,  notwithstanding  the  statute,  20"^  Geo.  II. 
C  50.  §  1%^  obliging  them  to  receive  all  disponees ;  which,  as  hath 
been  already  observed,  was  enacted  merely  for  the  more  expedi- 
tious making  up  the  titles  of  singular  successors  ^^\  Lord  Stair's 
proposal,  B.  2.  Tit.  3.  §  41.,  of  compelling  the  adjudging  corpora- 
tion to  nmke  over  their  right  to  a  trustee,  by  whose  death  or  de^ 
linquency  the  superior  may  be  entitled  to  his  casualties,  is  parti- 
cularfy  censured  in  the  pleadinss  upon  the  decision  last  quoted  in 
1719  ^\  A  superior  may  get  free  firom  the  obligatiom  he  lies  un- 
der of  receiving  an  appriser^  by  making  payment  to  him  of  the 
debt  on  whicdi  the  apprising  proceeds ;  and  if  the  debt  exceed  the 
yalue  of  the  lands  apprised,  by  paying  him  a  sum  eqa^l  ih  valu6  to 
tbe  lands,  and  taking  a  conveyance  of  the  apprising  in  bis  own  fa- 
vcmr,  I469f  C.  37^  Fot  where  the  superior,  who  is  the  dominus  directus 
of  the  lands,  offers  to  the  creditor  the  just  value  of  tbe  sti^ect  af- 
fected by  his  ^gence,  the  obligation  ought  to  eeasie.  But  this 
pcivilege,  called  relractw  feudalii^  is  not  conmetent  to  the  superior 
aftar  tbe  legal  of  the  ajiprising  is  expired ;  for  the  appriser^s  right 
becomes  from  that  penod  irredeemable  j  and  as  the  vassal^  who  is 
the  debtor,  caimot  afterwards  redeem  the  lands^  nieither  can  the  su- 
perior, who  comes  in  his  place; 

28.  Certain  kinds  of  apprising  are  complete  without  seisin.  First, 
A  bare  decree  of  apprismg  catrries  the  foil  right  of  those  heritable 
subjects  belonging  to  the  debtor^  whidi  were  ix>l  |)ierfeeted  by  sei^ 
sin,  thou^  ci^dSe  of  it,  hvA  continued  personal  itf  hi JA ;  for  there 
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^^7  See  i.  Fount.  S67.  for  » {Mutial  report  of  this  case,  which  fass  been  omitted  in 
JSfomonV  DicT. 

^^  The  reversal  in  the  Ciasie  of  VniversUy  tf  Glasgtm  took  place  ^th  May  1715, 
Bobert90fCs  BeporlSyU.  179  i  a^  ihiil  it  could  decide  nothitig  av  to  the  effect  of  tlie 
statute  which  pass^  in  1747.  That  the  sta(iite»  however^  ddes  not  cotopel  a  superior 
to  receive  a  corporation  as  his  vassal^  was  decided  in  the  case  oiHiU,  17M  Jan.  18 15, 
Fac.  ColL  This  decision  appUes  to  the  case  of  a  disponee,  but  its  principle  esttends 
also  to  that  of  an  adjudger.     Vid.  tupr.  /•  4.  f  11.  in  Jin.  s  and  t.  7.  (  t. 

'^'  In  the  case  of  Hill^  supr.,  it  was  observed  by  the  Lord  Presideni^^^^*  As  to 
**  compelling  the  vassal  to  enter  by  a  trustee^  we  cannot  compel  the  vassal  to  bring 
<<  forward  a  trustee  ^  but  if  the  hospital  offer  a  trustee,  I  am  dear  the  superior  must 
**  receive  him.**  The  Court  aocoraingly  declined  to  recognise  either  this  mode  of 
arrangement,  or  another  way  of  compensating  the  superior  which  was  suggested,  viz. 
by  entering  the  corporation,  <*  on  their  agreeing  to  pay  a  duplication  of  the  fett*duty 
w  every  twenty-five  years." 

VOL.  I.  7  A 
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Whether  an  ap- 
prising  led  by  a 
superior  re« 
quires  seisin. 


can  be  no  warrant  for  granting  seisin  on  such  apprisings  *.  2dli/, 
In  like  manner,  when  the  subject  apprised  from  tne  debtor  requires 
no  seisin  to  perfect  it,  ex.  gr.  a  lease,  or  a  right  of  reversion^  it 
must  be  carried  by  a  simple  apprising :  For  where  seisin  is  not  ne- 
cessary to  the  first  constitution  of  a  right,  it  cannot  be  necessary 
to  its  conveyance ;  and  apprising  is  nothing  but  a  judicial  convey- 
ance of  the  right  apprised  On  this  ground,  second  apprisings, 
f  •  e.  apprisings  of  subjects  which  have  been  already  apprised  by  an- 
other creditor,  require  no  seisin,  even  where  seisin  would  have 
been  necessary  to  vest  the  right  apprised  in  the  first  appriser.  For 
understanding  this,  it  must  be  observed,  that  by  the  old  law  the 
first  apprising,  when  perfected  by  seisin,  divested  the  debtor  of  the 
property,  and  consequently  excluded  all  posterior  apprisings  z  But 
because  it  was  competent  to  the  debtor  to  redeem  the  nrst  ap- 
priser's  right  by  payment,  second  apprisers,  who  apprised  all  the 
right  competent  to  their  debtor  in  the  lands,  carried  to  themselves 
by  their  diligence  the  right  of  reversion,  or  faculty  to  redeem ;  and 
as  rights  of  reversion,  being  merely  personal,  required  no  seisin, 
therefore  posterior  apprisers  were,  without  the  necessity  of  taking 
infeftment,  preferable  according  to  their  dates,  Gosf.  Jviy  2SL  I675f 
Boydj  (DicT.  p.  250.)  "^  Yet  it  might  have  been  prudent  even 
for  second  apprisers  to  take  infeftment.  The  first  apprising  might 
have  been  null,  or  it  might  have  been  psiid  by  intromissions  within 
the  legal ;  and  where  the  first  apprising  was  either  declared  void, 
or  extinguished  by  payment,  the  second  apprising  came  in  place  of 
the  first ;  upon  wnich  second,  if  seisin  was  not  taken,  the  creditor 
in  an  apprising  posterior  to  that  second,  might  get  himself  £rst  in- 
fefl,  and  so  be  preferred  :  And  though  there  should  be  no  hazard 
from  any  subsequent  apprising,  it  has  been  already  observed,  that 
no  purchaser  of  lands,  whether  voluntary  or  judicial,  can,  by  the 
practice  of  our  courts,  remove  tenants  before  he  be  infeft. 

29.  Stair  is  of  opinion,  that  an  apprising  led  by  a  superior  re- 
quires no  seisin  ;  because  the  superior's  seisin  of  the  lands,  ii^ch 
still  subsists  notwithstanding  the  right  of  property  granted  by  him 
to  the  vassal,  recovers  its  full  force  when  that  right  is  again  brou^t 
back  to  himself  by  the  j^udicial  sentence  of  apprising ;  which  there- 
fore has  the  efiect  of  consolidating  the  property  wim  the  superiori- 
ty :  And  hence  his  Lordship  infers,  that  an  apprising  or  adjudicsr- 
tion  by  the  superior  is,  without  farther  diligence,  preferable  to  all 
uprisings  of  a  posterior  date,  though  perfected  by  seisin,  B.3.T.% 
§  23.  But,^r^^  Consolidation,  when  applied  to  this  case,  appears 
inconsistent  with  feudal  rules :  For  apprising  is  no  better  than  a 
legal  conveyance;  and  as  no  voluntary  conveyance  of  the  property 
to  the  superior  hath  the  efiect  per  se  of  consolidation,  without  a  re- 
signation of  the  property  ad  remanentiam  by  the  vassal  in  his  favour, 
duly  registered ;  neither  can  it  be  afiected  by  the  superior's  appri- 
sing, which  admits  not  of  resignation  till  he  be  first  mfefi:  upon  his 
own  precept.  2d/y,  The  act  1661,  to  be  explained  next  section,  re- 
quires either  infefi;ment,  or  a  charge  against  the  superior  to  make 
an  apprising  efiectual,  without  distinguishing  between  apprisings 
led  by  the  debtor's  superbr  and  by  his  other  creditors :    So  that, 

firom 

*  In  like  manner,  the  adjudger  of  an  unexecuted  procuratory  of  resignatioD,  or 
precept  of  seisin,  acquires  the  full  right  of  such  clause,  which  he.  may  therefore  ete» 
cute  in  his  own  person,  just  as  if  it  had  been  conveyed  to  him  by  ycJnntary  aasigoaiion 
from  the  original  grantee;  Fount.  Dec.  6. 1695,  Dewar,  Dicr.  p.  241 ;  Foe.  CM.  Mardk  1. 
1782,  Marshall^  Dicr.  p.  6927,  ^c.  g  Ibid.  June  22.  1701,  Pierce,  Diet.  p.  M4, 


3^^  Firf.  infr.  §  S3,  injn. 
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from  the  passing  of  that  act,  the  superior  who  apprises  has  no  co- 
lour for  pleading  any  peculiar  privilege  or  ground  of  preference 
over  other  apprisers. 

30.  Though  second  apprisers.  had  a  right  to  redeem  their  debt- 
or's lands  from  the  first,  tew  had  money  sufficient  for  that  purpose ; 
and  hence  it  frequently  happened,  that  the  first  appriser  either  car- 
ried the  debtor's  whole  estate  to  himself,  or  he  conveyed  his  right, 
perhaps  for  a  trifling  consideration,  in  favour  of  the  debtor'^  appa- 
rent heir,  or  of  a  trustee  for  his  behoof,  to  the  utter  exclusion  of  all 
the  other  creditors,  though  equally  onerous.  To  cure  these  two 
evils,  resulting  from  the  unequal  preference  of  creditors,  and  from 
the  devices  of  apparent  heirs,  the  act  1661,  C.  62.  was  enacted;  by 
one  branch  of  which,  all  apprisings  led,  either  before  the  first  effec- 
tual apprising,  or  within  year  and  day  after  it,  are  made  preferable 
pari  passu ;  and  such  apprising  as  is  preferable  to  others  m  respect 
of  the  first  infeftment,  or  of  the  first  exact  diligence  for  obtaining 
it,  is  declared  to  be  the  first  efiectual  apprising.  The  year  and  day 
runs  from  the  date  of  the  decree  of  apprising,  and  not  from  the 
date  of  the  seisin,  or  of  the  diligence  to  obtain  seisin,  Stair^  July  4« 
1671,  L.  Balfour^  (Dict.  p.  238.)*;  which  interpretation  is  favoured, 
not  only  hy  the  words  of  the  act,  but  by  the*  intention  of  the  legis* 
lature,  to  allow  a  reasonable  time  from  the  date  of  the  first  efiec- 
tual apprising,  to  creditors  living  at  a  distance,  for  carrying  on 
their  ailigence  against  the  common  debtor.  The  description  given 
in  the  statute  of  the  first  efiectual  apprising  has  been  explained  by 
some  lawyers  so  as  to  exclude  all  apprisings  of  rights  which  require 
no  infeftment,  or  on  which  no  seisin  has  followed,  from  being  in- 
cluded under  this  pari  passu  preference ;  because  no  seisin  can  pro- 
ceed on  such  apprisings,  by  which  they  may  be  made  efi^ectual. 
But  as  the  reason  inductive  of  this  enactment  is  equally  applicable 
to  all  apprisings,  the  character  there  given  of  an  effectual  apprising 
is  not  to  be  accounted  adequate,  but  rather  as  an  instance  or  exam- 
ple taken  from  the  most  common  case.  Our  decisions  have  there- 
fore extended  this  pari  passu  preference  to  the  apprisings  or  adju- 
dications even  of  personal  rights ;  and  as,  in  these,  the  first  in  date 
is,  by  the  nature  of  the  right,  the  first  efiectual  adjudication,  all  ad- 
judications within  year  and  day  of  that  first  are  preferred  with  it 
pari  passuj  Dec.  1 725,  Sir  Th.  Moncreiffej  (Dict.  p.  242) ;  Nov.  1 9. 
1734,  Jackson^  (Dict.  p.  281). 

31.  The  exact  diligence  to  obtain  infeftment,  by  which  an  ap- 
prising may  be  rendered  efiectual,.  is  different,  according  to  the  dif- 
ferent superiors  of  whom  the  lands  are  holden.  If  they  are  held  of 
the  crown,  the  presenting  of  a  signature  in  exchequer  is  sufficient : 
if  of «  subject,  a  charge  given  to  that  subject  to  enter  the  appriser, 
makes  the  diligence  effectual  ^^\  The  strong  effect  given  by  this  act 
to  the  presenting  of  a  signature,  or  to  a  charge  used  against  a  sub- 
ject-superior, is  intended  merely  to  regulate  the  preference  of  ap- 
prisers among  themselves,  but  by  no  means  to  alter  the  nature  or 
condition  of  feudal  rights.  Hence,  though  a  charge  given  to  the 
superior  is  by  the  statute  made  equivalent  to  a  seisin,  in  a  question 

between 

*  The  same  decision  was  pronounced,  July  27. 1678,  RickarUm^  Dict.  p.  340.  As 
to  the  method  of  calculating  the  year,  see  Stair^  Jan.  26.  1681,  La.  Bangour^  Dict. 
p.  248,  where  the  Court  found.  That  the  year  was  to  be  counted,  not  by  the  number 
of  days^  but  by  the  return  of  the  day  of  the  same  denomination  of  the  next  year,  (leap 
years  making  no  difference  in  this  respect),  and  that,  therefore,  where,  of  two  adjudi- 
cations, the  one  was  dated  July  SO.  1679,  and  the  other  July  81.  1680,  they  must  be 
Tanked  pari  passu  under  the  statute;  (1.  Bell  Cornm.  618.) 

3^«  Vid.  supr.  ^  17.  4-  }  28.  in  not. 
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tuaiy  is  commu- 
nicated to  all 
the  rest  within 
the  year. 

Consequences 
of  this. 


between  co^^appFiwra,  iH  has  no  duehefi^ct  in  z-  competition vith  an 
infeftment  of  annualrent,  or  any  other  voluntaij  rrj^t  perfected  fay 
seisin,  iV.  Falc.  58.  (Justice^  Dec.  1682,  Dict.  p.  3823.)  j  Karnes^ 
48,  (Stirling,  Feb.  26.  1724,  DiCT.  p.  2881.).  Hence,  also,  a  wi- 
dow's  terce  is  preferable  to  an  ac^udicfltion  upon  which  the  snpexior 
has  been  charged,  Karnes^  56.  (Carlyk^Fd>.  9;  1725,  Dtct.  p.  15851).. 
And  on  the  same  ground,  such  adjudicadon,  being  but  a  personal 
right,  must  be  earned  by  a  general  service  notwithstanding  the  sta- 
tute. Kajr,  though  an  apprising  of  adjudication  should  be  perfected 
by  seisin  within  year  and  day  after  ihe  date  of  an  infeftment  of  an* 
nualrent,  the  annualrentrright  is  by  the  same  rule  preferable,  to  the 
utter  exclusion  of  the  Apprising. 

S^  On  this  head,  a  case  occurred,  not  a  little  perplexing,  obsei?* 
ved  by  Lord  Stair.  An  apprising  was  led  against  a  debtor's  landa^ 
on  which  seisin  followed  immediately ;  a  right  of  annualrent  was 
soon  after  granted  by  the  debtor  on  tiie  same  lands ;  and  after  sei- 
sin was  taken  On  that  right,  a  second  f^prisin^  was  deduced  against^ 
them  within  year  and  day  from  the  date  of  the  first  By  a  Known 
feudal  rule,  the  first  i^rising  which  was  perfected  by  seisin,  prior 
to  the  right  of  annualrent,  is  preferable  to  it ;  and  the  right  of  ai^ 
nualrent,  though  totally  ex;cluded  by  the  first  apprising,  »,  by  the 
«ame  rule,  preferable  ta  the  second ;  neverthdess,  the  statute  1661 
expressly  prefers  the  first  and  second  appriisings  pari  passu.  The 
<K>urt,  in  a  question  that  appeared  so  involved  in  contradictions, 
preferred  all  the  three  paripassu^  Feb.  6.  1675,  L.  Coalston^  (Dict. 
p.  2821.),  It  must  appear,  however,  on  a  due  consideration  of  die 
statute,  that  the  ri^t  of  annualrent  ought  not  to  hare  been  brought 
under  the  pari  passu  preference  estabushed  among  amrisers.  ^  1k 
should  have  been  ranKed  after  the  first  apprising,  and  oefoxe  the 
second,  as  if  no  such  enactment  had  been  made.  The  first  appri- 
ser,  on  thfe  other  hand,  ought  to  have  been  decreed  to  communicate 
to  the  second,  only  such  part  of  the  sum  fer  which  he  was  ranked, 
as  he  would  have  been  cut  out  of,  if  no  right  of  annualrent  had  beea 
in  the  field;  since  the  second  appriser liad  himself  to  Uame  fi>r 
sufiering  that  right  to  intervene  between  the  first  appriser  andhim^ 
which  he  might  have  prevented  by  a  more  early  diligence.  The 
later  decisions  have  reduced  this  matter  to  its  true  principles,  Fcr^ 
bes,  Jan.  20.  1709,  Cred.  of  Langton^  (DrcT.  p.  2877.)  j  Feb.  ITSOi 
Campbell,  (Dict.  p.  2891.),  observed  in  (Folio)  DicL  L  p.  184. ; 
see  Essay  upon  Vinco  vincentem  *. 

35.  The  act  1661  declares,  that  all  apprisers  within  year  and  dsy^ 
of  the  first  effectual  one  shall  be  preferred  ^an*  passu,  as  if  one  ap- 

? rising  had  been  led  for  the  whole  sums  contained^  in  all.  of  them^ : 
he  seisin,  therefore,  or  charge,  which  mokes  the  first  apprising  ef- 
fectual, is  by  the  law  itself  communicated  to  die  xest  ^  wid  so  b^ 
comes  a  commeii  'ight,  and  is  considered,,;(c^fofie^/tfiris^  aa  if  it  had 
proceeded  upon  every  one  of  them.  Atf  a  consequence  of  tht^  the 
first  appriser  cannot  at  pleasure  pass  frdtt  his  di^ence^*  to  tbepre-- 
judice  of  the  other  apprisers,  to  whom  the  low  gives  an  equal  ia^ 
terest  in  it  with  himself,  StaiPf  Jan.  28.^  1676,  Madut^,  (Dicr. 
p.  256.) ;  and  though  the  debt  due  to  him  shall  be  paid  off,  his  appri- 
sing is  not  extinguished  as  to  all  effects,  but  subsists  as  to  the  omer 
apprisings  within  year  and  day  of  it,  Siaif,  Nov.  7.  1079,  Straitanf 
(Dict.  p.  255.)  f-     All  the  apprisers  within  year  and  day  of  the 

first 

*  See  Karnes f  Elucidations ^  Art,  S 1 . 

f  See  to  the  same  parpoie,  Stair,  Dee.  IS.  167S,  Sireet,  DurCt  p.  S4S. 


Of  ApprisiDgs^  Adjudicatiims,  ^.  55? 

first  effecUial  one,  have  the  ben^t  of  the  diligence  used  oA  it,  as       Tt^  Xlt 
well  after  as  before  the  expirii^  of  the  l^al ;  for  neither  our  sta*    '  ~ 

tutes  nor  decisions  distinguisfh  btttweto  these  two  periods,  Kannen^ 
la  CBarda^  qf  Towie,  Jtme  &a  1720,  Dict.  p.  260.).    Hence  an 
apprising,  after  the  legal  is  expired,  must  be  a  qult6  dififeredt  kind 
of  ri^it,  in  r^rd  of  uk  debtor,  and  with  respedt  to  Co-apprisers. 
In  a  question  wttlrthe  debtor,  it  is  an  irredeemable  right  or  prdper^ 
ty  i  but  in  a  competition  with  oo^apprisers,  it  tesolTes  into  a  rimple 
security,  as  if  the  legal  were  not  expired  i  for  all  the  apprisens  join- 
ed togedier  are  but  so  many  creditors,  equally  entitled  to  the  pos- 
session of  their  debtor's  estate.    Nevertheless,  if  one  of  the  appri- 
sers  shall  actually  enter  into  the  possession,  be  has  the  tote  benefit 
of  his  own  intromissions,  without  any  obligation  to  account  t6  his 
co>4qppri8era ;  for  dthough  all  of  them  have  an  equal  title  to  pos^ 
seas,  yet  whoever  does  not  insist  for  possession  upon  hit  title,  hiis 
himself  to  blame,  Siair^  July  11.  1675,  Boyd,  (Dict.  p.  10651.) ; 
Fomt.  Jan.  4.  1695,  Wallaces  (Dict.  pw  10653.).    The  whole  ex- 
peace  didiursed  by  thefinst  effectual  appri^er,  in  leading  his  appri-* 
sing  imd  carrying  on  the  diligence  for  making  it  effectuu,  including 
the  composition  to  the  superior,  must  by  the  statute  be  replaced  to 
himt,  by  the  posterior  afmrisera  within  year  and  day  who  claim  the 
benefit  o^  that  first  apprising ;  and  riot  barely  such  a  proportion  of 
it  aa  correqpMindE  to  the  amount  of  their  ie^ml  debts ;  for  that  is  ait 
the  recompenoe  the  first  gets  for  bringing  in  those  others  pari  pasm 
with  himself.  Stair,  Feh.  5.  1663,  Qrahame,  (Dict.  p.  ^5.) ;  and 
though  Qonly  one  of  many  posterior  apprisers  should  claim  the  be- 
nefit of  tibe  first  diligence,  that  one  must  pay  the  whole  expeiice, 
reserving  his  recom^se  ^^io^t  the  rest,  hn  ease  aii-^f  of  them  shotit^ 
afi^Mwacds  damr  it.    Ine  statute  regards  sudhE  itpprisirigs  6n]y  as^ 
are*  withist  year  mid  day  of  the  fi^st :  the  preforence  of  thos^  tYi&i 
are.  not  led  tiU  after  the  year,  \a  governed  by  the  former  law,  (static 
ed  fupr.  $  9&)>^  relative  tO'  the  preference  of  second  and  posterior 
apprtseds) ;  sa  diat  the  first  of  mem  in  date  excludes  tiie  second,  the 
tecond  exohides  thethitd^  &C4  Chrf.  Jufy  22.  1675^  JSoyd,  {Diet. 
p.  250.).    And  thn  doctrine  hath  been  confirtned  in  a  late  case; 
where,  after  die  &nstefiectual  adjudger  was  infoft,  tbree  or  £3ut  ad- 
jttdkattonB:were  deduced  of  diTCrent  dates,  witibiout  yeaf  arid  day 
of  the  fiesta  upon  none  of  which  diligence  was  used  for  obtaining 
sdaitt^;  afid^lasdv,^an  adfudication^was^r^cevered,  upon  which  chaiv' 
ter  aod  seisin  followed.    The  court  preferred  the  adjudgers  not  ih« 
feft  according  to  their  dates,  before  the  adjudger  infeft,  in  regard 
his  adyudlcatioa  was  the  last.in  date^  Fac  Calk  i.  180,.  aW  r^ort* 
ed  by  Tinm.  Jan.  27.  1756,  Cred  of  Bay^H^  cf  TtMoch^  {Uwic. 

*  Bf  Stak  9m  Geo.  M,eiT*if  lOl  (todl  S*>.  GM.  mi  cl  197:  i' ».),  *»  ia  diOkt'to 
«<  leMor  the  nooibM'  of  adlkdlMtidns  fir  d^  aid'  cdiMfi^ittebB/  ^t  tHipatttM'tb  all' 

<«  cmT  k  i»«MCMd»  **''nutr  (btfLoRt  OMhMuPy'dflRiiMiii^  ih'^  Cbun'of  Sbsiibn, 
«  befi)«»i)lMpi<tIi0>fii«t>l9totiMViaf  adJtadiiMSMi  ^a^^^'^tiyt^iiftO^ftif  Iftynretotar'8eldu• 
«  n^  of  debrkioMM,  ilfdf  oHMiilnliiiutietf  tbtMttPto'M  xAHSi'ih'm  iMiMt^bbbk 
**  akaiiMB-the  tM»^i  iiroMb-'dNA'abyotltercWditftb  oFtfifei ctmlfaidtf  dfebcMi  ^lra> 


,n  imnMK  tiiii   ill  ,»*iiMt'i  rn** 


310  Whm.tt  firsta4]udieaUoaii9ibraiiaiilfi>rpa(fpfte^     a^iuim?  o^ei^  iBA  whiMeHrf^ 
whidi.the  ddiUoviiiBiaBtUNiiistnietaralri^  of-taCmtteyvtacblifljiidBUitiM  pt^' 

ceed,  even  to  the  effect  of  intimstiaD  b^ig  aflpbiiiteftasideritosislatef^  lk^'0fimty' 
benys  Executors^  Wth  July  1817,  .&IC  CSoUL.    Muck  moMr  of  coarse,  *<  where  the 
«(  claim  of  debt  can  be  ioBtaotljr,  ansHcred  and  rej^etedif!  K  BdBzComm^&Vk'-  But 
where  investigation  and  discussion  are  necessary,  intimation  must  proceed.  Ibid. 
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Boor  II. 

All  expired  ap- 
prisings  affect- 
ing the  debtor's 
estate,  and  pur- 
chased by  his 
apparent  heir, 
are  redeemable 
by  posterior  ap- 
prisers  within 
ten  years. 


Grounds  for 
reducing)  re- 
strictinff  and 
extinguishing 
apprisings« 


34.  By  JEUiother  clause  in  the  same  statute)  all  expired  apprising^ 
affectinff  the  ddbtor^s  estate,  and  purchased  by  his  apparent  heir, 
are  deaared  redeemable  within  ten  years  after  the  purchase  by  • 
posterior  apprisers,  for  the  sums  truly  paid  for  them  by  4lie  heir. 
This  put  of  the  ^t  being  designed  to  discourage  and  obviate  the- 
fraudulent  devices  of  apparent  heirs,  has  been,  by  a  liberal  mterore- 
tation,  extended  to  cases  not  expressed  in  the  letter  of  it.  Tiius, 
the  enactment  has  been  declared  to  strike  against  purdbases  made 
by  an  apparent  heir  during  the  life  of  his  ancestor,  thou^  no  h^ 
is  in  a  legal  sense  apparent  till  the  death  of  his  ancestor,  iSte^r 
June  19>  1668,  Burnet^  (Dict.  p.  5302.) ;  and  against  apprisiogs 
purchased  within  the  legal,  though  the  enacting  words  are  limited 
to  expired  apprisings.  Fount.  Feb.  26.  1685,  Campbell,  (Di<rr. 
p.  5325.).  Thus  also  the  right  of  redemption  hath  been  extended 
to  personal  creditors,  Stair,  July  11.  1671^  MaomeUy  (Dict. 
p.  5306.) ;  and  the  ten  years  allowed  to  the  apprisers  for  redeem- 
ing, have  been  construed  to  commence,  not  trom  the  date  of  the 
purchase,  but  from  the  publication  of  it  by  seisin,  or  some  other 
open  deed,  by  which  the  purchase  might  be  known, '  Pr.  Fdc.  07, 
(Molle  against  Craw^  Nov.  13.  1683,  Dict.  p.  5322.).  Bat  iJl  the 
doubtir  which  might  have  been  moved  on  this  brandi  of  the^act^ 
are  now  obviated  by  1695,  C.  24.,  b^  which  an  apparent  heir^a  pos- 
session of  his  ancestor's  estate,  or  his  voluntary  purchase  of  rights 
affecting  it,  is  declared  to  infer  a  passive  title;  A  fur&er  guard  is 
also  set  against  collusive  devices  between  debtors  and  their  near 
kinsmen,  by  a  separate  clause  of  the  last-cited  act  1695^  by  which 
adjudications,  or  other  rights  affecting  the  debtor's  estate,  acquir- 
ed by  any  such  near  relation  of  the  debtor,  to  whom  the  debtCHr's 
appwent  heir  may  succeed  as  heir,  are  declared  to  have  no  efiect 
beyond  the  extent  of  the  sums  truly  paid  for  them^  thoa^  they 
should  not  be  redeemed  to  the  world's  end.  To  conclude  this  ac- 
count of  the  act  1661,  the  legal  reversion  of  all  appiisings  was 
therdby  prorogated  from  seven  to  ten  years.  As  to  toe  clause  in 
that  statute,  saving  the  preference  of  apprisings  led  upon  rights  of 
annualrent,  or  other  debita  jvndi,  vid.  mpr.  Tit.  8.  §  87» 

35.  The  several  grounds  of  setting  aside,  restricting,  and  exfiii- 
ffuishing  apprisings,  may  be  now  explained.  The  ^ect  of  than 
is  altogether  lost  by  a  decree  of  reduction ;  which  commonly  pnv 
ceeds,  either  where  the  appriser's  debt  is  not  justly  due,  or  where 
nullities  or  essentiid  defects  appear  in  the  form  of  the  diligence. 

^Bnt 

<<  at  the  next  calling  of  the  cause,  can  shew,  that  although  they  have  not  execnted 
**'  tJ^eir  sumknonses  of  adjudication,  they  are  in  other  respects,  by  the  nature  oTAeir 
**  grounds  of  debt,  and  steps  taken  by  them,  in  condition  to  proceed  id  adjudging 
«  uieir  debtor^s  estate,  may  produce  the  instructions  of  their  debts,  with  summonses  of 
«*  adjudication  libelled  and  signeted,for  the  purpose  of  their  being  conjoined  in  the  de- 
•<  cree  of  adjudication,  twenty  sederunt  days  being  aUowcd  for  such  mlimatioD  befans  die 
<<  cause  can  be  called  a  second  time  $  andifanyof  these  forms  shidlhappea  to  be  ooiit* 
<<  ted,  the  said  adjudication  shall  be  null  and  void,  (<<  without  pr^|omce  to  its 


*<  brought  forward  again  in  more  due  form,  or  still  conjoined  widi  any  after  aAacBca* 
**  tion;  and^)  without  prejudice  to  the  validity  and  order  of  ranking  of.poslefiorad- 


«<  judications  according  to  the  rules  of  law.''  This  conjunction  of  adjudicaiiona  ii 
petent  only  in  the  first  process  of  adjudication  against  the  debtor'fe^  estate  i  JEbc  CUT. 
Nov.  2^.  1801,  Campbell^  4^.  Dict.  App.  voce  Bamiuiuft,  No.  18.  See  anoliier 
question  on  the  interpretation  of  this  clause^  in  the  sequel  of  the  same  case ;  Fac.  CbflL 
March  5. 1802,  CZarAr,  4-c.  Dict.  App.  v.  Bankbvft,  No.  15.  (See  also  Ihe.  OtJL.jU' 
lisonSf  I9tk  Dee.  1805,  Dict.  v.  Adjudication,  No.  14.)  A  provision  nearly  aiftihBr 
to  this  had  been  contained  in  28.  Geo.  III.  c.  18,  $  5.  ^''. 


^^'  See  on  the  subject  of  thb  note,  1.  Bell  Comm.  618.  ei^  se^. 
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But  though  by  the  strict  rules  of  law,  diligence,  where  it  is  not 
regularly  carried  on  in  every  step,  is  good  for  nothing ;  yet  because 
it. would  be  too  rigorous  to  overthrow  the  diligence  of  a  lawful 
creditor  ^ncK^,  for  every  slight  omission  in  point  of  form,  there* 
fore  where  the  objection  is  of  lesser  moment,  ex.  gr.  where  the  in-^ 
terest  due  upon  the  principal  sum  is  accumulated,  and  so  made  to 
carry  interest  from  a  short  day  or  term  prior  to  the  decree,  the  ap«« 
prising,  though  it  is  not  allowed  to  have  full  force,  is  sustained  ear 
csquitaiCj  as  &  security  for  the  sums  truly  due ;  or,  as  it  is  usually  ex-^ 
pressed,  the  uprising  is  restricted  to  a  securitv  *«  Generally  the 
creditor  is  in  this  case  cut  off  from  his  claim  of  accumulations,  the 
expence  of  leading  the  diligence,  and  the  composition  to  the  supe- 
rior, if  he  has  paid  it :  Yet  sometimes  the  apprising  or  adjudication 
is  sustained,  not  only  for  the  principal  sum  and  mterest,  but  for 
the  accumulations ;  especiaUy  where  the  question  is  not  with  a  co- 
creditor,  but  with  the  aebtor  himself,  as  in  the  case  of  an  assignee 
whet  leads,  an  adjudication  bonajideiot  the  whole  debt  assigned, 
thoueh  a  partial  payment  has  been  made  to  the  cedent,  which 
coula  not  be  known  to  the  adjudger,  Nofo.  3. 1738,  Balfour^  (Dict. 
p.  107«).  Apprisin^ps  and  adjudications  led  by  Papists,  are  decla- 
red by  1700,  C.  3»,  mcapable  of  expiring,  so  tliat  tliey  only  subsist 
for  the  principal  sum.  and  interest ;  but  when  they  come  to  be 
ve9ted  in  a  Protestant,  they  are  governed  by  the  common  rules  f- 
In  these  restricted  apprisings,  the  right  of  redemption  is  not  closed 
by  the  elapsing  of  the  ten  years,  but  continues  open,  and  never 
expires  against  the  debtor,  who  m^y  therefore  redeem  the  appris* 
ed  lands  at  any  time. 

36.  How  far  uprisings  or  adjudications  may  be  restricted  o^  af- 
fected, by  the  personal  declarations  of  the  creditor,  may  be  doubted. 
Jt  is  certain^  that  the  f>ublic  records  were  calculated  chiefly  for  fix-^ 
ing  the  absolute  aod  irredeemable  property  of  land  to  purchaserd^ 
which  is,  of  all  others,  the  most  valuable  subject  of  commerce ;  for 
the  purchase  of  apprisings,  or  of  other  temporary  and  redeemable 
rights,  in  security  of  debt,  is  neither  of  such  importance  to  the 
community,  nor  in  its  nature  capable  of  receiving  sb  much  benefit 
from  registers.  An  appriser,  for  instance,  when  tie  uses  diligence, 
consults  no  records,  but  affects  the  subject  apprised  tantum  et  tale 
as  it  was  vested  in  his  debtor  ^^\  And  in  the  same  manner,  a  pur-^ 
chaser  from  him  cannot  be  said  to  act  on  the  faith  of  the  records, 
since  the  apprising  mi^ht  previously  to  his  purchase  have  becfn  ex-* 
tinguished  by  the  appriser  s  discharge,  or  by  his  intromissions  with 
the  rents  of  his  debtor's  estate,  which  can  enter  into  no  record  ;  vid. 
inJT.  next  section.    It  might,  therefore,  seem,  that  he  who  pur-^ 

chases 

*  Even  when  an  adjndication  is  restricted  to  a  security,  it  may  acquire  the  legal 

2uali^r  of  first  effectual,  if  the  steps  necessary  for  that  purpose  have  been  regularly  taken ; 
^ac.  (kXL  Dec.  8. 1 781 ,  Sinclair ^  4rc»  Dicr.  p.  268. 

f  This  statutory  disability  is  in  a.  great  measure  taken  off  by  33.  Geo.  UL  c.  44.  Vid. 
supra^  t.  S.  $  IQ.  not.  f • 


Title  XII. 


^^*  The  doctrine  of  tanium  et  tale^  so  far  as  regards  the  original  appriser  or  adjudger, 
is  now  exploded ;  the  right  of  the  debtor,  as  it  appears  on  the  face  of  the  records,  de- 
volving on  them,  equally  unafiected  by  any  personal  and  extrinsic  conditions  or  decla- 
rations, as  on  an  ordinary  purchaser,  rid.  \.  Bell  Comm.  2S.  81.  &  220. ;  st^pr.  t.  S. 
§  IS.  not.  37  i  Fac.  CM.  Wylie^  Sth  Dee.  1808,  Dicr.  p.  10269.  The  doctrine  of  the 
text,  however^  seems  still  to  be  acknowledged  in  90  far  as  respects  the  restriction  or 
other  personal  qualification  of  Uie  creditor's  aoprisin^  or  adjudication ;  though  it  is  dif* 
ficult  to  perceive  on  what  sound  principle  a  distinaion  can  be  rested. 


Whether  appri- 
sings and  adju- 
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<**?f ?  ft"  «Ppr»ai.Bg,  tfUfutJvf^  avfitoHt,  and  mtiMMqentiy  lies  open 
te  ftlUbg  f^jfipUfms  whkk  m»y  be  pl^i^ed  agtijut  the  cedent,  in 
praptjpe»  t^ackbc^ds  pr  pth^  peprsopial  deolMsUoM,  restrictsns  an 
apprwm^  If  sm\^  hy  the  »ppr|ser,  befiwe  be  be  iai&ft,  «re  <3^ 
tnal  dutinc^tjie  f^mmy  of  the  legsO,  ^ve»  tguiuit  hk  Blngolw  cae. 
^sm  wm  if9f>^  hi*  cpnveyj»j|Q^  though  awb  baebhonds  skould 

coptiim^  hiea%  deed?*  ♦»fl«r,  ^.  9.  r.  8,  §  aa ;  Jnfy  la  leta  *w. 

«^%»  repprt^d  hy  5^?«r,  ?.  i,  Pt  69$^  (Oier.  p,  102D4) }  bcceuse  an 
apprising  withPHt  seisin  »  s^  peiaonid  i4flbt,  which  tbewfine  ■»«!,« 
reptFieted  or  charged  with  p^oqid  dedaniti<pa.  ^t  anch  deela* 
r^tiona  bv  aq  iippri^er  ftfter  he  \»  iafei;,  cftp  have  no  effect  asMiuit 

P<  p3^j. 

37.  Ar  uprising,  when  tt !«  redeemed  fiom  a  pckw,  b«  *  peste. 
npv  ftppriser^ is  not  ei^tiiQ^iwhed J  the  Hfihtof  it  ia Anly  trsM^ 
ted  from  ojae  ^reditw  tp  lu^hdr*  lit  ord»  to  it«  OKtiMctioB,  psy^ 
we^t  must  1^  naode  by  the  deblwi  Of  by  othen  oa  bi»  qccoaotd. 
the?  to  (h^  Ofigi^al  appriw^,  or  to  hia  asaigoee  "\  Appriaitist  m 
thus,  extinguished  i^mfi^*.  w^tout  ^he  oaoeawiftjr  of  m  deme  of 
d«pl«f»tara^ro&  By  the  ereditw'st  btooeaiawioi^  during  tbe  cuneacv 
of  the  1$^»  with  the  fonts  m^  the  liMb  apprised,  to  &e  fidl  cateM 
of  hi8,<a4il».  \m\  X  C,  ^  Wib  ^  boadft  to  (heamooat  of  the  dbbt 
#i)»  origiw^ly  to  the  debtor,  of  which  tlie  appriaer  hath  veoo^ed 
paymeQt*  by  feiiriselilos  other9.  within  the  le^,  Fah.  Amel  I7«; 
La.  Qvfm^ielmmh  (Okx.  p,  1Q0J3)»  ^^  By  the  crate's  ^ 
charge  or  acauittance,  granted  in  consequence  ef  pavmeBt  rnadt  k 
cash  b^  the  4btor  hi^eli-  And  in,  this  XMxvm  apprisiogs  may 
be  p,<inig9l8he4  wuj^ft)!^  th^  necewjiy  q£  we<ifdu^eSe.aMii«iiMci 
m  the  regisliei:  of  reyei^ijttns,  ^oat^  J^  33*  l^^  Lxu  Fn^.  (Dteu 
p.  9^) ;  for  tbpMgh  apprising  betir  ^onie  leaamhbtnce.  to  wadsets^ 
T^.  J^«»P»»*V>W  ^,  dipcharg^  of  whieb  nwafe  be  Badsteredbr 
Wn,  a  1,$. }  ,e;  no  righ^  that  is  €»tinguidiabte.bybi£lHiM^ 
mopj^  («MJtf*  *»  not  cftpable  of  e»^ng  into  any:  iceoni)}  can  be 
cQOftidered,  9»  a,  wadae4,.  sp  as.  tO;  m  nadisr  the  enaetvient  o#that 

?wnte». 

38,  ^V^l«feh^,be^.*lR^)rob»erv;ed,  serrea  to  shew^tbe  diabioit 
aoiuces  frow,  wh«*i  ^e  iwewnty  of  a.aiiigii]ar>  soeoessDri  in.^ 
I^isch^ae  of  ai^  apprising  or,  a(jli»di^laB^m^  flow,  thouiifc  ]ii»  wkt 
sji^u)4  bo^p^eel#4  ^  8ftipi»,  lb  nu^.  bei^tingoishaJby-  ^^i 
^X\m\^<mmi^  i?^i|flac»i^ioii  o^  di$0h«rge».iilqcib  need'noi^icel^ 
tesedi  QSl^  hi§.ifltf<wniei}}flii  ^th.  the  debto^'a  eflfecis*  wbidTaii. 
iu^h»  ieg^fl^ei;e4;  Qr«  lM%».^)Seifliir^  which  haa  pMceodedten 
<^  adjudication  purchased,  may  possibly  be  a  common  rirfit  to 
support  other  adjudications  led  within  year  apd,day,  to  the  ieeat. 

itself!  to  prevent  the  liga^qf  aiK  i^p^iwig.  ^iW^^S^^ 
tfe^ety  pjesftn^e  the  r;ght.  of  rever«ipn,  ^.^m  t»  tiw^S^  or 
posterior  appnser,  it  behoves  them,  while  the  legaltisoieteuSUk 
to  make  premonition  or  intimation  tp_  the  first  appnser.  that  he 
may  rpce^ive  his  ^ebt,.  an4  tft  <?9n^i^.  th«.  sujjw^.dp^^^i,^  %m<of 


to 
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instrument..  Tbe€rdcr€£r^eiiii{)tii>i^a|}d^^ 
peekoffing eomequtint  ufMrnkiWOi^ift their. ^jsnewlQ^tu^^  t|ie>s»iiie 
that  are  used  in  wodcetb  But  ba  wt  sj^viemgs  f  hem  is  qot  dieter^ 
miiiftte- time  mantirniod  &£  prcsnomtioiiy.  qkht  my  pkice  9x^e»s^ 
wheitt  the d«ni» oontattiMd  im  diem  wetQ  be  conrnffsmAf  qp€«Mo»9 
upon  tfadsr  points*  Bitoi  be  whitir«r;)r^  i^£i  J^^  %  T^  KH  §  Ii5«  Aik  ear 
tion  cxf  couttt  and  reckonings  and  dedanitor  of  e;stm($i<»»i,  bccH^t 
withm  the' legale  by  the  debtor  agMint.tiie^  apprjaer^  h9»  l^ec^eet 
ef  pDorogioting  the  hgai.  neyerstoft  w  keepii^  it  opePi.  SMvf^  Junf 
$6^  lei'}^  Sbtoaidf  {DwiL. p.  SBdy  hkthifk  action  the  debtor  mm 
efaaittd himself^  not ojoAy mik thispiiwcifn}; sum  itaelil.and inteiiea^ 
which;  ia  dae  by  hiim^  but  witb  tbs-  udmi^  eicpenee  of  diiifiBnQe.  is*- 
eantti;  hj  \m  creditor  in  re»>verihg:  diat  dcA^if  f  via^  the  aheri^F^&e^ 
thie  estpenceof  infeffaoientf  and  the  compo^tion;  due  to  tjbe  supe* 
lidti  tog«tber  with  a»  sdarf  to  a  factor  or  stewafd,  tf  one  faAsi  been 
employed  for  collecting  the  rents.  Nay,  the  appriser  i^  entitled 
td  tide  oompOBrition  due  tb  tfie  snperior^  anii  to  the  sh^riifl^fee,  from 
tJie  debtor^  tiioneh  tb^  snpdrioc  and  nesaenger  should,  f^om  a  peir« 
annal  netfasd  te  me  appriaer,  bav^e*.  pasaed  frcmv  ik0w  seveisal  chum 
ita  fan  mvoKai  aoice  the  bendfils^  of  Mch  grattiities  or  psesents 
onght  Hob  ter  br  tram^cred  fMmi  the:  perscm  &vouredf  tO)  ^ipth^V 
§M  wko9e  msB  tkey  were  narer  intORded^;  Dmi^  J^  %  1625»  Kin- 
aat4>  {I>isrrM  pu  Sr4)..  Tb&  dcsbfaor  need  not,  a^r  tedetnptioo»  b^ 
again  infdb  ini the  kndn;  fer  an  apprising  is  the  safe' of  landb  toi a 
Creditor,  redeemafadie*  by  the  debtor  iKpQo,  payiMnt  AaA  as  aU  r0^ 
demptim»  operate  tWo^  so  as  to  aroid  the  sale,  as  tf  it  had  q^ver 
tssjBbedf  the  debtor^s  seisin  must  reviire^  and  recov^  all  the  foifee 
that  it  had  ofi^tnally  faefiare  the  apprisuig  wa9  led 

39i  II18  legsadafeuie,.  omsidiariB^  that  the  gr^«st  ^t»te$i  iseso^ 
afi  the.  ISMT  fitood  forsbetfy,^  eantiol  off  hx  c»editora^  iHFP^^AiS^  ^ 
inconsidsrafale  debts;,  that  mosaefiigdss^  whcr  were  thi$^  ot^yj»4gea 
ia>  apprimngs^  ought  not  to  be  imtrustod  with  mattecs  of  stieh  imi* 
portance  i  dot  bj  the  kngtk  of  tbo  legj»l  reversion  of  test  y^m% 
Iflue:  elevating  of  the  growad  lay  too  long  nc^^eoljed  bo4h  by  the 
debtor  atid  creditor ;  and  that  the  diUoence  of  apprisintg  wa»  moat 
cxnensive  by  loa^i^  Ae  ^ibtor  with  penaltiea  and  ^s^^feet^ 
dift  by  16?Z^,  C  ia>  in  the  Mook  of  the  old  fona  <^  ^pfviaili^  1^ 
aieasengeni,  aaidiatstnte  ad^ttdicationa^  which,  by  that  statute  ajie  or^ 
datned  to  be  carried  on,  aa  ocdinasEy  uiifcmAj  befero  Iba  Const  of 
Session.  By  thta  statute,  not  the  whole  q£  the  dbhto^'a  estate  i» 
to  be  a^ndged^  but  sneb  part  of  it  only  aa  shall  be  es^iiw^oi  to 
tJie  principu  »mv  and  iotareat  then  due  i  from  whit^  1^  new 
dfliigiBDce  has  got  the  name  of  a  special  adjudication.  And  because 
the  creditor  is,  by  the  statute^  l^d  under  the  necessity  of  aicosptiiig 
land  in  the  place  of  money,  a  fif);h  part  is  added  to  the  capital  on 
iSkai  account  \  over  md  above  the  CQmp^$itloQ  due  to  ^e  ouperior,^ 
ami  the  nKpeene  of  infiaftmeots  bmt. votitoiit  ponalitie^or  aa«ri^ 
feefti  Upon  &)b  deoree,  Hba  creator  may  immediatqly  antet  te 
the  possession  at  lixe  speciat  lands  nS^a^ed  and  recehre  the  rentd. 
And  because  the  law  considers  these  rent9  9»  preciMly  OQiaixnffXh 
surated  to  the  yearly  interest  of  the  debt,  they  therefore  extinguish 
the  current  interest,  without  aubjeotuig  tihe  a4itt4fi<tr  to  aocoimt 
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Booi^  IL        far  any  surplus  rents.     The  legal  reversion,  which  in  apprisings 
^^-^^""^^^"^       was  ten  years,  is  in  the  case  of  these  special  adjudications  restricts 

ed  to  five.  Tlie  debtor  is  obliged,  by  the  statute,  to  exhibit  a  valid 
title  to  the  lands  adjudged,  and  to  deliver  it,  or  transumots  of 
it,  to  the  adjudger,  to  renounce  the  possession  of  these  lands, 
and  to  ratify  the  decree  of  adjudication,  that  so  the  creditor  may 
have  a  clear  right,  and  a  quiet  possession  ♦.  The  pari  passu  pre- 
ference of  apprisings  established  by  the  act  1661  does  not  obtain 
in  the  special  adjudications  founded  on  the  act  1672.  Where  no 
more  is  adjudged  than  that  precise  proportion  of  the  debtor's  lands, 
which  is  sufficient  for  satisfying  his  debt,  the  acKudger  ought  tore- 
tain  all  that  proportion  to  himself,  in  case  the  debtor  shall  not  re- 
deem. A  special  adjudication  therefore  carries  the  sole  and  en- 
tire property  of  the  subject  adjudged  to  the  adjudger,  with  this 
only  restriction,  that  the  debtor  may  redeem  it  at  any  time  within 

five  years.   . 
General  adjadi-        40.  It  was  in  part  foreseen,  what  hath  since  most  commonly 
^tioM.  happened,  that  the  debtor  either  could  not,  or  through  wilfiilness 

would  not,  produce  a  valid  right,  or  ratify  the  adjudication.  It 
was  therefore  enacted,  by  the  same  statute.  That  the  creditor  might, 
in  that  case^  adjudge  all  or  anv  right  belonging  to  his  debtor,  in 
the  same  manner,  and  under  me  same  reversion  of  ten  years,  as 
he  might  by  the  former  law  have  apprised  it.  This  last  kmd  is 
called  a  general  adjudication ;  and  ought  to  be  deduced  only  for 
the  principal  sum,  interest  and  penalty  f ;  for  the  fiflli  j>art  is  not 
to  be  added  to  the  capital,  except  in  special  adjudications.  By 
mistake,  however,  general  adjudications  were  firequently  extracted 
for  a  fifth  part,  over  and  above  the  debt  and  penalty ;  and  suA 
were  for  a  while  sustained  as  a  security  for  the  sums  truly  due,  in 
regard  of  the  communis  error :  Butbv  act  of  sederunt,  Feb^  26*  1684) 
all  general  adjudications  which  shall  be  so  extracted  for  the  fiiture, 
are  declared  altogether  null  No  general  adjudication  can  be  in- 
sisted in,  without  libelling,  in  the  summons,  the  other  alternative 
of  a  special  adjudication  ;  for  special  adjudications  are  introduced 
by  the  act  1672,  in  the  room  of  apprisings  ;  and  it  is  only  where 
xthe  debtor  refuses  to  comply  with  the  terms  required  of  him  in  a 
'  special  adjudication,  that  tne  act  authorises  the  leading  of  a  general 
one  %.  But  this  libelling  of  both  alternatives  is  now  become  a  point 
almost  of  m»e  form ;  for  debtors  seldom  produce  a  progress  in  con- 
sequence of  me  first  alternative ;  so  that  it  only  gives  occasion  to  the 
debtor  to  get  the  pronouncing  of  the  decree  put  off  for  a  few  days 
or  weeks,  by  tiding  a  day  to  produce  a  progress,  according  to  the 

duedioDs 

•  See  Fac.  CM.  Aug.  9.  I7S2,  Noroal^  Dicr.  p.  94. 

f  The  author  here  alludes  to  what  is  called  the  liquidate  penalty,  stipulated  as  ac- 
cessory to  the  principal  sum.  The  ^^rm^  penalties,  or,  as  generally  expresaed,  ^  termly 
^  fiiilzies,'*  cannot  be  comprehended  in  ue  general  adjudication ;  S/oir,  Jhdy  SO.  1678, 
Morice^  DicT.  p.  7426  ;  JFbc.  CdU.  Noo.  15.  1771,  Part^  Dicr.  App.  voce  Adjudica- 
TioK,  No,  6.  -,  ibid.  My  27. 1775,  Hari,  Dior.  p.  119. ;  even  where  the  fiqoidatepe- 
nidty  is  bwer  than  a  fimi  part  of  the  principal  sum;  Rid.  Nov.  iS.  176S,  Pcrteous^ 
Dicr.  p.  120.    (See  1.  Bell  Conm.  642.) 

%  See  a  case  where  the  creditor  was  found  not  obliged  to  accept  a  special  adjudica^ 
tion ;  Foe.  CM.  FarqtAar^  Jan.  14. 1762,  Dict.  p.  92^'^. 

3S4  This  was,  because  the  debtor,  in  consequence  of  a  judicial  sequestration  of  his 
whole  estate^  was  not  in  condition  to  exhibit  a  valid  title^  as  required  hj  the  statute  \ 
|tfpr«  §  S99 
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directions  of  the  act  General  adjudications  pass  of  course,  with- 
out inquiring  into  the  grounds  of  debt,  unless  the  debtor  shall  ap-* 
pear  and  except  to  them :  And  after  one  creditor  has  obtained  and 
extracted  decree  of  general  adjudication,  sentence  is  passed  sum- 
marily upon  all  posterior  adjudications,  unless  sufficient  objections, 
instantly  verifiea,  are  offered  against  them ;  that  so  none  of  the 
adjudgers  may,  by  the  expiring  of  year  and  day,  lose  the  benefit  of 
the  pari  passu  preference  estalnished  bv  the  act  1661.  The  inducus 
legates  are  even  shortened  in  favour  of  creditors  who  are  in  danger 
of  being  deprived  of  that  benefit :  But  where  the  inducue  are  thus 
shortened,  all  defences  competent  to  the  debtor,  though  they  be  re- 
pelled hoc  I0CO9  are  reserved  entire,  and  must  be  discussed,  before 
the  decree  can  be  carried  into  execution;  see  Fac.  Coll.  iii.  48, 
{Hamilton  against  Blackwood^  July  17.  1761,  Dict.  p.  6864.)  *. 

41.  Abjudications  led  on  the  act  1672  differ  little  from  the  old 
apprisings,  except  in  form.    The  essential  properties  and  l^al  ef- 
fects of  the  two  diligences  are  the  same,  as  to  their  power  oitrans- 
ferring  the  propertv  of  the  subject  affected  to  the  creditor,  the  right 
of  redemption  m  the  debtor,  the  right  in  the  minor  of  keeping  the 
l^al  reversion  open,  the  obligation  the  superior  lies  under  to  re- 
ceive the  creditor  as  his  vassal,  the  title  he  has  to  a  yearns  rent  in 
name  of  entry,  the  effect  of  a  charge  against  him,  the  pari  passu 
preference  of  apprisings  established  by  the  act  1661,  when  applied 
to  general  adjudications,  &c.     Hence  also  a  citation  in  a  summons 
of  adjudication,  renders  the  subject  to  be  adjudged  litifflous,  as 
denunciations  did  in  apprisings^  Hare.  278,  {Cardross  against  Cot- 
mlij  March  1682,  Dict,  p.  77.) ;  vid.  supr.  §  16.     For  uough,  by 
the  words  of  the  act  1672,  superiors  and  adiudgers  are  declared  ta 
be  in  the  same  case  after  citation  in  an  adjudication,  as  if  an  appris- 
ipg  had  been  led  against  the  lands,  and  a  charge  given  upon  it,  the 
legislature  meant  no  more,  than  to  make  citation  upon  a  summons 
of  adjudication  equal  to  denunciation  upon  letters  of  apprising ; 
for  the  supposition,  that  the  legislature  intended  to  give  the  same 
force  to  a  citation  on  a  summons  of  a^udication  as  was  formerly 
given  to  a  decree  of  apprising  followed  by  a  charge,  would  not  be 
barely  adversary  to  the  nature  of  the  two  diligences,  but  involve 
that  part  of  the  enactment  in  the  grossest  absurdities  and  contradict 
tions.  Mack.  Observ.  on  1672,  C  19  ^". 

42»  Hiough  apprisings,  because  they  were  judicial  sales,  could 
not  be  led  on  debts  whereof  the  terms  of  payment  were  not  yet 
come ;  yet  adjudications,  which  are  as  trulv  transmissions  of  pro- 
perty as  ai^sings  were,  have  been  sustained  by  our  supreme  court, 
exnobili  qfficio^  upon  debts  before  their  term  of  payment,  in  the 
special  case  where  the  debtor  was  vergens  ad  inopiam^  Forbes^  July 

*  In  the  case  referred  to  in  the  text,  the  G>nrt  had,  upon  a  petition,  di^nsed  with 
the  seccmd  diet  of  die  samnunu  of  adjodication ;  and  tne  same  has  been  firequoitly 
done  rincet  It  is  also  common,  in  actions  of  constitution,  to  make  a  similar  dispensa- 
don  where  the  pursuer  craves  only  decree  eagnitioms  causa  g  Fac.  CM.  Nop.  86. 1794, 
Qitinanf  Dicr.  p.  12005.;  and  in  such  cases,  the  Court  haye  also  diroensed  with  other 
usual  formalities  of  process^  (such  as,  *<  reading  in  the  minute-bookr  &c.)  See  Idid. 
Feb.  S4. 170^,  Banking  of  PdguhainhDicr.  p.  12190. ;  Form  qfProcess,  (edit.  1799), 
p.  183  ;  (1.  Bdl  Omn.  622. ;  1.  Form  qfProcatf  (1S15,)  p.  2S6.) 
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1&  1711,  JBtMi  (DiiQ3^.  p  ladOB;)  *.■  Bat-  su^^  mj^^beaties,  as 
they  ate  griounded  ddldy  tipoii  e4uity,  subdist  only  m  settufeies^ 
aiid  oailfiotk  by  ttiy  leitg&  of  time,  b6)sotaAe  in-^deetHftl^  ri^i^ 
Tb«y  s^A^f  hblirevei^,  to  be  etitided  edoatty  with  &&tltt  de§adi<». 
tk>tis  i«»  the  pati  ptt^n  jM^reiice  es»^faed  by  &<<  aiit  1601,  «g 
to  the  pii<M:l{)lU  smtti  aA<t  ihtere^t^'*'. 

48<  Id  piiibe  df  the  fofttier  aiQowiifiees  idli^^y  eit)Ijii«ed;^  ariiort 
al^ye^fd  df  evety  atigtidioatioli  #a»  dfa'eeted  t<l^  be  iiHttdii  bf  J?^. 
199S^  Hrk  2i*t  Which,  aftef  bebg  signed  by  the  Ldrd  Ordidsf^,  who 
pYoBotUTi^  the  adjudic^doh,  was  td  be  i^eooftled  by  tlie  d«rk  «6^the 
bilk  iniMh  shifty  &yd  alieir  the  date  of  the  dldttetii  iW  patMaMe 
iff  thifif  r£^fitiOtf,  adjudgetiS^  Wete  in  use  ti9  tttke  np^te  {Middpd 
abbreviated  allei*  *^eo)'din|  it ;  by  whi6h  otitets  havteg  hitefeiC-  Might 
happeh  to  mSett  ^ther  if  the  abbriSTiate  were  lost,  cit  W^HitM  r^^ 

of  «hd  saifte  adjti^tiott  were  co^¥^ed'«d  dS^^ensAt  ASj^MUMes ;  ail 
ai  wliOM  eOttld  HOC  have*  tidier  asttitt  abbr^vhttd  inp  ihei^kMj^gf. 
It  iti  fh^f^lbi^  OrdsiD^  bpy  fUX  Of  sni^ruht,  JlAHi  tBi  IThSi  "fbtt  me 
p¥illd^'  a%%yevitite,-  sighed  By  the  judg^  ihtSi  be  tt^tiAwf  frr  6)e 
(MAi  ftf  A  Wikri^%  for  My  ^st!6k^]^  eitc«k^ ;  aftd  fot*  tlw  a^tfeftji^ 
fa»^i:  ^ei:iUiity,  th^^  judge  is  to  ^igtf  tiwooif  More  iibbreviate»df  Ae 
sihie  adjtidieaiti^i(,  ai^e  erecfitoY  shall  de^re^  thiit  hemstylutt^ate 

or  mOr«  diH^lkaiJ&i  ib  his-  oWii  keepirig  |. 

44^  By th^inOre  ancietit  pctfdiie^,  axi  a^iisi^  in  {MMe^iiOtfOf ifte 
Whole  l^d^  A^^iiaed,  couid  ftot  iisef  personftl  diHgewee  Agnmc  hh 

d^tdr^  tiiileb»he  fit^t  re^Ouheed  the  apprising,  Durie,  Jan.  22i  1^1, 
L,  Cleoefhillf  (Dtel*.  p,  ^18(.) ;  becaose  the  pOs^ssioir  of  thtiC  sufr- 
jeot  WftA  flMoUhted  sUfifci^frt  security  for  the  debt :  ^  after  pirt»- 
ifig  of  Che  ab«  1€61,  by  #Mck  «pp)^«e<^,  thooglk  k^possessiow,  iMi^ 
be  eom^ed  to  qoit  witii  p^  of  their  pttSs^t^iii  fb  pttltai^t  a^ 
pri^ei^  w^ehiii  year  diid  dky,  Meither  apprisingsj  nor  geMml  ti^udi' 
dtfttofiSr  wMcllr  h«v6  beett^  ihtrodtteed  itt  their  roonr,  eoiddbe  eofiii- 

deseed  oths^^-w^e  thuh  sa  partial  and  ituperfedt  seefirities^  whidi  Mbt 
not  tb  pte^ftkte  i!he  a^eiStor  ftom  t^i^  other  di%eitee  "*.  mt 
the  net  i6?s  jiMiy  providi^,  in  ithe  di^e  of  isi^itt  iidjD<i!dfttioos, 
whefe  i^  misfce  th^n  &  stated  pro^ortioh  of  the  d^MOr^s  l^dA^ad- 
jadlgig^  to  ill^e  <»ecBi^f  nO  |)&rt  of  wbieh  i«  cMftnftniicAble  t»oiheti^ 

that 

•  See  Fac.  CM.  Nm.  U.  1781,  CreiUtors  q^  ^dSace-Lunkpt  Diav.  p.  6dv 

f  Mni^e  (he  laorA  ()raioaiy  had  died  belove  aignib^  the  abftiieviat^,  the  cooit,  on 
a^McatlcM  6t  ft^a^d^,.  t^tailt^  to  afibtfa^f  JitOjgbiW  ^ttt  ptttptnkfi  FUtr.  OtdL  Jim 

bnjriate  h«» &•(  beefr rMOMfed  wAkk  4i* aiMf  4ag% tle«««it wiUi  f  a  niwihi  appli* 
cittioD,  pant  warrant  of  r&dstratiaD'i  ^'<^  t  Ac.  €^.  :Mm.  8S.  f^74,^ii<|fcMarft  Oicr. 
p.  ^.\\.)i^ Cdiim.  64%^ 

t  ^  ifbii^^aeg  6itiii  &^iic6catioi»ofihe  eiiate'  df a  A&efaitfit'i^ffiidstrA^  iui&f  S». 
^M.  iZf.  e.  74,  is  directed  by  act  of  aederunt,  Now.  26.  179S,  to  be  signed  bjr  one  <rf 
the  Principal  Clerks  of  JSlession,  and  recorded  in  common  fonm 

it  iiM^ o6*^i«^^0U  tB«  Bditfr,  ()i<ii  w iCbt! itjfltr ^Mdi  Itt »dgS^^ 

€<  of  adjudication  in  M<ftn%»  MtM^WOfii^  llMb  thedebli  %4«tf  ib»A  tte  dbtmilrtiir- 
«<  oes  rendering  it  neoenary  ttf  min!^ l!l leeorf^,  and  concludes  that  the  ooortahall 
«  M|Qc|0B[i«iMititjri^  i>.l)|ietffiii^«£4Mtf0rf|^l}#il  JWyi  See 

alio  Fae.  CM.  M^Neifs  Creditor^  1th  March  17»4»  Vict.  p.  128. 

^'^  So  decided  as  to  general  adjadications ;  KiUc.  2Sth  Juh/  1740)  Mabens,  Dict. 
p.  219^  Ekhies^v.  Adjupication,  No.  27. 
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that  the  adjud^er  in  possession  shall  use  no  farther  diligence  against 
his  debtor,  unless  the  lands  so  adjudged  shall  be  evicted  from  him ; 
for  possession  upon  a  special  adjudication  imfJies  an  acceptance  by 
the  ac^udger  of  the  special  subgect  adjudged,  in  full  satisdbction  of 
his  claim,  if  the  debtor  shall  not  redeem  it  in  the  tetms  of  the  sta<- 
tute. 

45.  Since  apprisings  and  adjudications  of  the  debtor's  estate  are 
truly  sales  unaer  reversion,  towards  payment  of  the  creditor's  debt, 
the  creditor's  whole  claim,  both  principal  and  interest,  must  be  ex- 
tinguished, in  so  far  as  the  subject  adjudged  goes,  by  the  judicial 
conveyance  of  it  in  his  favour.  The  debtor,  therefore,  whose  lands 
are  sold,  cannot  be  said  to  continue  debtor,  either  in  the  capital  sum 
or  the  arrears  of  interest  due  upon  the  accumulate  sum  in  the  ad- 
judication ;  though  indeed  his  right  of  reversion  is  burdened  with 
the  payment  both  of  the  one  and  the  other :  And  if  he  whose  lands 
are  adjudged  be  not  debtor  in  these  sums,  neither  can  the  adjudger 
be  creditor ;  nor  conseauently  his  executors.  Hence  the  adjudger's 
executors  have  no  right  to  these  arrears  of  interest ;  the  right  of 
adjudication  descends  cum  omni  catisa,  after  his  death,  to  his  heir, 
as  2Lju$  indivtduum^  the  past  interest  being  truly  part  of  the  right  of 
property,  constituted  to  the  judicial  purchaser  by  his  adjudication, 
Feb.  3. 1738,  Ramsatf'^^^^i  and  his  executors  are  entitled  to  no  more 
than  the  rents  of  the  subject  adjudged,  fallen  due  before  his  death, 
in  so  far  as  they  were  not  recovered  by  himself,  in  case  he  was  in 
the  possession  ;  which  the  executors  of  every  proprietor  would  have 
a  right  to,  by  the  known  rules  of  succession  in  moveables. 

46. 

*  This  appears  to  be  the  case  reported  by  Kilk.  No.  S,  voce  Adjuhication  and 
AppRtsiKO>  Dicr.  p.  5538.  (Reported  also  by  Ekhies^  v.  Adjudication,  No.  8.  &  20.) 
It  has  been  confirmed  by  later  decisions;  for  which,  videsupra^  B.  2.  t.  2.  f  7.  not.  f  ^'^ 
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^'^  See  also  2.  Bell  Comm.  7.,  where  a  very  valuable  opinion,  delivered ^by  Lord 
jPitJbur  on  this  point,  in  1761,  is  civen  in  these  words  :-^*'  I  am  humbly  of^'qpiniooy 
•<  that  where  an  adjudication  is  prciferred  for  the  accumulate  sum  adjjudffed  for,  and  inte- 
«  rest  thereon,  the  sums  drawn  for  the  interest  as  well  as  the  principal  must  belong  to 
«<  the  adjudget^s  heir,  because  the  annualrents  of  the  accumulate  sum  are  not  consi- 
^*  dered  as  a  debt  due  by  the  debtors  to  the  adjudger,  which  could  transmit  to  his  ex* 
•*  ecutors,  but  rather  as  an  eik  to  the  reversion  competent  to  the  debtor.  The  adju- 
«  dication  is,  in  effect,  a  sale  under  reversion  $  imd  the  ori^nal  accumulate  sum,  and 
<<  the  annualrents  which  are  considered  as  an  eik  to  it,  must  both  descend  to  the  ad- 
«<  jadger^s  heir,  who  only  can  have  right  to  the  hnds  to  be  redeemed.  His  is  a  point 
<«  whldi  was  solemnly  decided  bjr  the  Court  of  Session  in  the  ease  of  the  CredUors  qf 
(•  IV^liedeygh^  (Rumsm/f  mpr.)  in  the  year  1738 :  «id  though  it  was  fleneraU^  other- 
«<  wise  understood  before  that  time,  yet,  as  the  decision  went  upon  solra  prlnapk%  so 
«  Uie  practice  has  since  gone  on  agreeably  to  lit;  and  the  whole  sums  drawn  upon 
««  adjudications,  iriiether  for  aocumubce  sums  or  anaualreiits,  have  been  drawn  by  the 
«  hors  of  the  adjudger. 

<«  But  if  the  adiudication  has  been  (qpened»  and  restricted  to  a  security  for  principal 
«<  sum  and  annualrents,  I  apprehend  the  rule  would  be  different;  for  such  adjudica- 
ii  tion  cannot  be  considered  as  a  sale  of  the  hnds  for  payment  of  an  instant  priee. 
««  The  adjudicatioo  is  found  not  to  liave  been  legallv  ordered,  and  tlierefore  oughtf 
^  VBk  strict  hw,  to  be  found  absdutdv  void  and  null ;  and  it  is  only  e»  aquUate  and 
^  nobiU  qfficio  that  it  is  at  all  sustained  to  any  efiect  whatever.  When  it  is  sustained 
«<  as  a  securi^,  the  debt  subsists,  principd  and  interest,  due  by  the  debtor  ;  and  the 
€€  adjudication  is  only  a  pignus  pratoriumt  like  an  heritable  bond,  of  which  the  princi- 
<<  pal  sum  ought  to  fidl  to  the  debtor^s  heir,  afid  the  annualrent  io  his  executors.  I 
c«  lake  this  to  be  analogous  to  the  principles  upon  which  the  Lords  proceeded  to  the 
^  above  decbion  1738 ;  and  I  remember  diat  it  was  generally  so  understood  by  the 
«<  Judges  at  that.time.^ 

The  same  distinction  between  a  proper  adjudication  and  an  acl)udication  in  security 
is  taken  in  EUkies*  report  of  the  case  of  Wyliecleugh^  supr. 
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46.  But  though  an  adjudication  be  considered,  in  questions  of 
succession^  as  a  right  of  property,  it  does  not  constitute  tlie  ad-* 
judger  vassal  in  the  lands  during  the  legal  ^'^  though  he  should  be 
infeft :  For  an  adjudger,  though  he  be  a  purchaser,  is  not  a  vplun^ 
tary  one ;  he  is  brought  under  the  necessity  of  insisting  for  that 
decree  which  makes  him  a  purchaser,  that  he  may  recover  his  debt ; 
so  that  with  regard  to  him,  the  adjudication  is  to  be  accounted  a 
step  of  diligence  which  he  may  abandon,  if  he  shall  judge  any  other 
method  more  effectual  for  his  payment ;  St.  B.  3.  7\  2.  §  30 ;  Du^ 
fie  J  March  15.  1628,  Lo.  Blantyre^  (Dict.  p,  217.),  Nay,  this  ob- 
tains, though  the  adjudger  should  be  both  infeft  and  in  possession; 

Tor  as  the  adjudication  is  led  for  the  special  purpose  of  the  pay- 
ment of  debt,  redemption  by  payment  made  within  the  legal,  takes 
off  all  the  effects  of^  the  diligence  retro^  as  if  it  had  never  been 
used  :  The  reverser  therefore  continues  vassal  in  the  judgment  of 
law,  as  long  as  the  right  of  reversion  is  competent  to  him ;  be- 
cause so  long  it  is  in  his  power  to  extinguish  the  adjudication  by 
payment  Sir  James  Sleuart^  voce  Comprising,  observes,  in  support 
of  this  position,  that  it  was  anciently  the  practice  of  exchequer,  in 
the  case  of  an  appriser  of  lands  holden  of  the  crown,  to  taKe  him 
bound  at  his  entry  that  he  should  renew  his  seisin  upon  the  expira- 
tion of  the  legal,  as  judging  that  it  was  only  from  that  period  that 
be  became  the  King's  vassal.  And  agreeably  to  this  doctrine,  the 
casualties  of  superiority  were  found  to  fall  during  the  legal,  by  the 
death,  not  of  the  appriser,  though  he  should  b^  both  infeft  and  in 
possession,  but  of  the  reverser,  Jvly  24,  1739,  Cred.  of  Bomhard^ 
(DicT.  p.  16453.)  ^^°.  Upon  the  same  medium,  sums  secured  by  ad- 
judication were  found  to  be  carried  by  a  general  clause  in  a  disposi- 
tion, of  all  debts  real  and  personal  due  to  the  granter,  notwithstand- 
ing the  defence  pleaded  by  the  disponer's  heir,  that  an  adjudication 
is  a  legal  sale  of  the  debtor's  lands,  redeemable  upon  payment  of  his 
debts,  which  must  be  extinguished  by  the  judicial  conveyance  of  the 
lands  to  the  creditor,  and  so  could  not  be  comprehended  under  a  ge- 
neral description  of  debts.  The  court  considered,  that  adjudication, 
ought  not  to  have  the  e^^t  of  extinguishing  the  debtor's  obliga- 
tion to  the  prejudice  of  the  creditor,  who  trequently  judges  that 
step  of  diligence  necessary  for  his  security,  but  may  nevertheless, 
if  he  find  it  ineffectual,  betake  himself  to  any  other  lawful  fnethod 
of  recovering  his  debt  * ;  and  where  legal  diligence  can  be  used  by 
the  adjudger  upon  the  debt,  for  the  payment  or  security  of  whim 
adjudication  is  led,  it  is  impossible  to  maintain  that  that  debt  is  ex- 
tinguished, Fac.  Coll.  ii.  257,  {fVadesj  December  11.  1760,  Dict. 
p.  221.V 

47.  The  general  and  special  adjudications  hitherto  explained, 
were  substituted,  by  the  act  1672,  m  the  place  of  apprisings ;  but 
there  are  two  other  kinds  of  adjudication  which  were  received  in 
our  old  law  at  the  same  time  with  apprisings,  viz.  adjudications  on 
a  decree  cognitionis  cawa^  otherwise  called  contra  luBredUatemjacen^ 
tern  J  and  adjudications  in  implement.     As  to  the  first,  the  method 

prescribed 

*  See  Kilk.  Mabens,  July  25.  1740,  DlcT.  p.  SI 9,  {supr.  $  44.) 


^'^  It  would  seem  not  to  have  this  effect  until  decree  of  declarator  of  expiry  of  tb^ 
legal ;  or  until  the  adjudger'a  right  has  become  indefeasible  by  possession  on  charter 
and  sasine  for  the  years  of  prescription.     Vid.  supr.  j  22.  in  not, 

3«^  Vid.  supr.  t.  5.  §  1, 
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prescribed  by  1540,  C.  106.,  to  creditors,  for  attaching  the  heritage 
of  their  deceased  debtors,  by  charging  the  apparent  heir  to  enter  to 
his  ancestor^  first  in  general,  and  then  in  special,  and  upon  his  fail^ 
ure  to  apprise  the  lands,  has  been  explained  above,  §  11.  etseq.  But 
where  the  debtor's  apparent  heir,  after  being  charged  in  general, 
renounces  all  benefit  which  might  accrue  to  him  by  the  succession, 
he  cannot  with  propriety  be  charged  to  enter  heir  in  special  to  an 
estate  which  he  has  already  renounced  ;  nor  did  the  act  1540  make 
any  provision  how  the  right  of  the  lands  belonging  to  the  deceased 
ddbtor  might  in  that  case  be  carried  to  the  creditor.  This  defect 
was  supplied  by  the  following  expedient,  which,  being  introduced 
by  necessity,  was  approved  of  by  our  judges  without  a  statute. 
Though  the  heir  renouncing  could  not  be  subjected  to  the  pay*- 
ment  of  his  ancestor's  debts,  the  creditor  was  allowed  to  summon 
him  for  form's  sake,  in  a  suit  for  proving  the  debt  due  by  the  de* 
ceased,  in  consequence  of  which  a  decree  was  recovered,  not  against 
the  defender,  who  was  absolved  from  the  suit  in  respect  of  his  re- 
nunciation,  but  against  the  htereditM  Jacens  of  the  deceased,  which 
was  thereby  subjected  to  the  creditor's  diligence.  This  decree  got 
the  name  of  cognitionis  causa^  because  it  was  intended  for  the  sin- 
gle purpose  of  declaring  or  cognoscing  the  extent  of  the  debt  due 
by  tne  deceased,  that  adjudication  might  proceed  upon  it  against 
the  lands.  By  the  old  practice,  the  creditor,  where  the  debt  was 
liquid,  protested  for  adjudication  in  the  process  of  cognition  ;  and 
a  decree  of  adjudication  was  granted  summarily  in  consequence  of 
the  protestation,  St.  B.  3.  T.  2.  §  46. ;  but  now  adjudication  can^ 
not  pass  without  a  previous  summons  for  that  purpose.  The  cre- 
ditor however  sometimes  inserts  a  conclusion  of  adjudication  in  his 
summons  of  constitution  following  upon  the  general  charge,  in  case 
the  heir  shall  in  that  process  renounce  the  succession  ;  and  a  de- 
cree of  adjudication  proceeding  on  that  alternative  in  the  summons 
is  efiectual  to  the  creditor.  This  diligence,  grounded  on  the  re- 
nunciation of  the  heir,  was  styled,  not  an  apprising,  which  was  an 
appellation  proper  to  the  decrees  pronounced  by  messengers  on 
the  appretiation  of  an  inquest,  but  an  a^gudicationj  because  it  was 
a  sentence  of  the  court  of  session  or  other  judge-ordinary,  adjudg-r 
ing  the  hiereditas  Jacens  of  the  debtor  deceased,  to  the  creditor  pur- 
suer. 

48.  Though  no  adjudication  can,  in  the  common  case,  carry  any 
rents  due  out  of  the  subject  adjudged  previously  to  the  date  of  the 
decree,  for  the  reason  assigned  supr.  §  8. ;  yet  in  the  special  case  of 
adjudications  contra  htereditatem  Jacentem^  such  rents  may  be  ad- 
judged. Put  the  case,  that  a  debtor  dies  to  whom  some  past  rents 
were  due  by  the  tenants,  and  that  after  his  death  the  tenants  have 
run  into  a  farther  arrear  of  rent ;  it  must  be  admitted,  that  the 
rents  which  were  &llen  due  before  the  debtor's  death  cannot  be 
carried  by  adjudication,  because  they  were  separated  from  his  heri- 
table estate  before  his  death,  and  so  descended  to  his  executors  as  a 
moveable  subject  which  was  in  bonis  defuncti ;  but  the  rents  incur-* 
red  after  his  death  cannot  be  said  to  have  belonged  to  him,  since 
they  did  not  even  exist  at  his  death,  and  are  truly  a  rent  grown 
out  of  his  heritable  estate  since  his  death,  which  for  that  reason 
would  have  accrued  to  his  heir  if  he  had  entered.  As,  therefore, 
by  the  heir's  renunciation  of  the  debtoVs  succession,  the  adjudger 
C^omes  in  the  heir's  place,  these  rents  must,  necessitate  Juris^  be  car^ 

ried 
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ried  by  the  creditor's  adjudication  against  the  h(ei'edUa$  jacent^ 
though  fallen  due  previousl  v  to  the  date  of  it^  there  being  no  other 
method  known  in  law  by  whidi  they  may  be  affected  by  diligence^ 
Or.  I^ib^  3.  Dieg.  2.  $  23.  Thb  rule  does  not,  in  the  opinion  of 
some  lawyers,  extend  to  an  adjudication  led  upon  a  special  charge 
against  the  heir ;  because  that  kind  of  adjudication  proceeds  on  a 
Jictiojuri$9  holding  the  heir  as  entered,  and  therefore  ought  to  carry 
none  of  the  rents  feUen  due  before  the  decree,  more  than  it  could 
have  done  if  it  had  proceeded  on  the  heir's  actual  entry,  Bankt. 
B.  3.  T.  i.  §  43.  Yet  the  contrary  was  decided,  Feb.  IS.  1740,  L. 
Kilbucho  '^',  which  seems  to  have  proceeded  on  this  ground,  Thst 
there  was  no  other  way  for  the  creditor  to  come  at  wese  rents,  if 
the  apparent  heir  abstained  from  the  possession,  which  has  been 
thought  reason  enough  for  establishing  this  rule  in  ad}udication8 
contra  haaredUatem  Jacentem  ^.  On  the  same  ground  of  law,  heri- 
table sums  which  have  become  moveable  since  the  debtor's  deaths 
perhaps  by  an  order  of  redemption,  are  carried  by  an  adjudication 
against  the  hmredUas  Jaceiu^  because  these  subjects  can  be  reached 
by  no  other  form  of  law,  St.  B.  3.  T.  2.  |  48. 

49.  Adjudications  contra  hareditatem  jacentem  are,  by  1621,  C.  7» 
declared  redeemable  by  any  posterior  co-adjud^ing  creditor,  either 
of  the  deceased  debtor,  or  of  the  heir  renouncing,  on  payment  of 
the  debt  due  to  the  first  adjudger,  within  the  term  of  seven  vears 
from  the  date  of  the  adjudication,  which  was  then  the  legal  also  of 
apprisings.  This  right  of  redemption  was  granted  to  co-adjudgers^ 
from  a  consideration  of  the  loss  sustained  by  creditors,  who,  by 
the  first  adjudger's  diligence  against  the  hairedita$  Jacensj  were  ex- 
cluded from  the  whole  of  the  estate  belonging  to  their  deceased 
debtor,  though  they  were  creditors  equally  onerous  with  him.  And 
it  was  from  the  same  equitable  consideration,  that  the  act  166I> 
which  establishes  the  pari  pa$9u  preference  of  apprisings  within  year 
and  day,  did  expressly  extend  that  preference  to  adjudications  for 
debt ;  by  which  nothing  can  be  meant  but  adjudications  contra  hte^ 
reditatem  jacentem ;  for  at  that  time  no  other  adjudications  were 
known  in  our  law,  except  adjudications  in  implement ;  and  these 
are  led,  not  for  the  payment  of  debt,  but  for  the  performance  of  a 

fact. 

*  The  court  likewise  found,  July  2S.  1760,  Afiderson  and  others^  claimofUs  on  Strowan, 
(not  reported),  that  an  adjudication  on  a  special  cbar^  carried  the  interest  of  an  he- 
ritable Dond  from  the  death  of  the  predecessor  last  infeft.  At  the  same  time  it  will  be 
observed,  that  these  decisions  were  prior  to  the  judgment  of  the  House  of  Peers,  in 
the  case  of  Hamilton  of  RosehaU^  April  8.  1767,  Dicr.  jp.  5257,  finding  nnopUfted 
rMts  to  belong  to  the  apparent  heir  ^^^.     Vide  in/ra^  B.  lii.  t.  S.  §  58. 


3tfi 


Reported  by  KM*  v.  AnjuniCATioiv  and  Appaiaiwo,  No.  7«,  (biserted  in  the 
supplemental  vol.  to  Morison's  Dior.)  and  by  ElckieSfV.  Adjudication,  No.  24>* 

'^*  This  cas^  does  not  touch  the  doctrine  laid  down  in  the  text.  It  was  a  compe* 
tition  between  the  heir  and  executor  of  one^  who,  instead  of  renouncing  the  ancestor's 
succession^  (the  only  case  wherein  adjudication  on  a  decree  cognitioms  causa  can  oc- 
cur), had  actually  entered  into  possession,  but  had  died  in  apparency.  The  Cdort  of 
Session  held,  diat  in  snch  drcnmstances,  the  arrears  of  rent  bdongcd  to  the  heir;  bnt 
the  House  of  Lords,  on  a  sounder  view,  revencd  this  ju^jpuent  and  preferred  the  exe- 
cutor. This  result  is  nowise  incompatible  with  the  position,  that  where  the  apparent 
heir  does  not  enter  to  possession,  but  on  the  contrary  repudiates  and  *<  renounces  Jl 
M  benefit  which  miffht  accrue  to  him  by  the  soccesston,^  adjudicattoa  will  cany  to  the 
ancestor's  creditor  fdl  arrears  dud  at  or  since  the  death  of  his  debtor.  The  only  sitae- 
tion  where  the  case  of  Hamilton  can  interfere,  is  where  a  conipetition  may  happen  to 
arise  between  the  creditors  of  the  ancestor  adjudging  the  hareditasjacens  and  the  ere- 
ditors  of  a  deceased  apparent  heir,  who  has  been  in  possession,  attaching  the  arrears  as 
pert  of  their  debtor's  moveable  estate ;  and  it  would  here  seem  that  the  creditors  of  the 
heir  would  be  preferable.     Vid.  2.  BeU  Comm.  5.  &  15. ;  Ibid.  1.  6^. 
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fact.  It  was  made  a  doubt  before  tbe  act  1621,  whether  the  heir 
himself  who  had  renounced,  might  not|  in  special  cases,  be  restored 
against  bis  renunciation,  and  consequently  redeem  adjudications 
deduced  against  the  estate  of  the  ancestor.  Craig  inclines  to  think, 
Lib,  3.  Dieg,  %  §  24.,  that  even  a  major,  though  he  had  renounced, 
might  have  redeemed  within  the  legal,  if  no  person  was  hurt  by  his 
being  restored ;  but  this  question  was  soon  after  resolved  in  the  ne- 
gative,  by  the  aforesaid  aet  1621,  in  which  it  is  taken  for  granted 
that  minors  may  be  restored ;  but  no  such  right  is  either  expressed 
or  implied  in  the  act  as  competent  to  migors ;  and  subsequent  prac-> 
tice  hath  so  explained  it^  Stair ^  Jan.  27.  1680,  Macamay^  (Dict. 
p.  45.  ^^^)  Yet  custom  hath  established  an  indirect  method,  by 
which  majors  also  may  redeem  after  renunciation,  viz.  by  granting 
a  trust-bond  for  a  sum  amounting  to  the  full  value  of  the  ancestor's 
estate,  upon  which  the  trustee  diarges  the  heir  who  grants  it  to 
enter  in  spedal,  and  afterwards  adjudges  in  common  form.  The 
conveyance  of  this  adjudication  in  favour  of  the  heir,  entitles  him 
not  only  to  redeem  prior  adjudications,  but  also  to  set  them  aside 
upon  nullities,  or  to  prove  that  they  have  been  satisfied  by  intro- 
mbsions.  But  the  using  such  conveyance  subjects  the  heir  to  a 
passive  title ;  vid.  mpr.  §  S4. 

50.  Adjudications  in  implement  are  deduced  against  those  who 
have  granted  dispositions,  without  proeuratory  of  resignation  or  pre- 
cept  of  seisin,  and  reftise  to  divest  themselves ;  to  the  end  that  the 
subjects  disponed  may  by  that  diligence  be  effectually  vested  in 
the  grantees :  and  they  are  called  in  implement^  because  their  pur- 

Sose  isi  to  implement  or  give  fiill  force  to  the  granter's  invperfect 
eeds.  The  disponee  could  not,  by  our  more  ancient  fnractice,  ad- 
judge in  implement,  till  he  had  used  diligence  against  the  granter 
by  decree,  and  registered  horning ;  because  such  adjudication,  bein^ 
an  extraordinary  remedy,  intrcduced  by  necessity  without  the  au^ 
thority  of  a  statute,  was  not  Emitted  till  all  other  means  hjEid  pro^ 
ved  ineffectual,  Newhfthy  Feb.  8.  1666,  Cruickdianksy  (Dict.  p.  52.) ; 
but  by  our  later  customs  it  may  be  ted  without  an^  such  previous 
steps.  This  kind  of  adjudication  may  be  directed  either  against  the 
granter  himself  or  his  heir.  Where  it  was  pointed  against  the  heir, 
there  was  formerly  no  necessity  to  charge  him  to  enter,  St.  B.  3. 
T.  %  §  53. ;  because  the  disponee  does  not,  in  sudi  case,  insist  against 
the  heir,  to  make  him  personally  liable  in  any  sum,  but  barely  to 
make  effectual  a  special  deed  granted  by  the  ancestor ;  yet  by  the 
presait  practice,  the  granter^s  heir  must  be  previously  charged  to 
enter,  if  the  heir  shall,  in  the  action  brought  against  him  upon 
that  charge,  renounce  his  claim  to  the  debtor  s  succession,  the  pur- 
suer is  to  prosecute  the  same  method  which  is  prescribed  in  an  ad-« 
judication  for  debt 

51.  In  an  adjudication  in  implement,  there  is  no  place  finr  a  le-' 
gal  reversion,  or  a  right  to.  redeem  within  a  certain  time ;  for  it  iff 
ted,  not  for  the  payment  of  a  debt,  but  to  sive  full  effect  to  an  im- 
perfect  grant  made  voluntarily  in  favour  ofthe  adjudger.  It  there- 
fore carries  firom  the  granter  the  sulgect  dispon^  absolutely  and 
irredeemably,  in  the  same  manner  as  if  the  disposition  had  been' 
voluntarily  perfected  by  the  granter  himself;  aiia  so  leaves  no  roonr 
for  any  reversion,  unless  a  reversion  had  been  stipulated  in  the  deed^ 

VOL.  I.  7  E  for 

3^3  I.  Bell  Comm.  609.  Although  the  heir  who  renounces  is  himself  precluded 
from  redeeming,  the  next  hdr  after  him  may  take  up  the  succession,  and  redeem  it 
any  time  before  decree  of  dedarator  of  expiry  of  tbe  l^al ;  Stewart ^  1th  Dec.  1809, 
Fac.  Coll. ;  Banktont  R  9.  t.  3.  §  SL  See  dso  Stair  and  NeaAyth^  nth  Jan.  1666, 
Crcemfordf  Dict.  p.  687 1  • 
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for  the  fulfilling  of  which  the  adjudication  is  led ;  in  which  case  the 
conventional  reversion  must  subsist,  as  being  an  onginal  condition 
of  the  right  On  the  same  principle,  the  retractus  feudaUs^  or  op- 
tion competent  to  the  superior  tq  redeem,  upon  payment  of  the  debt, 
to  the  value  of  the  lands,  can  have  no  place  in  these  adjudications. 
This  is  also  peculiar  to  them,  that  no  adjudication  of  any  other  kind 
can  be  preferred  part  pcMu  with  them,  nor  they  with  others,  St. 
ibid. ;  for  though  the  act  1661,  relative  to  the  pari  passu  preference 
of  apprisings,  is,  by  a  special  clause,  extended  to  adjudications  ibr 
debt,  or,  as  has  been  already  explained,  to  adjudications  upon  de- 
crees cognitwnis  causa ;  yet  adjudications  in  implement  cannot  &11 
under  that  appellation ;  and  indeed  this  last  sort,  being  led  for  one 
special  purpose,  and  affecting  one  special  subiect,  appears  not  to 
have  come  £ithm  the  view  of  Llegis^^^^  It  has,  however,  been 
found,  that  in  a  competition  between  two  adjudgers  in  implement, 
where  both  the  parties  were  in  pari  casuy  the  last  in  date  was  pre- 
ferred, because  he  had  given  the  first  charge  to  the  superior,  Dahr. 
49,  (Sinclair  against  Sinclair^  June  21.  1704,  Dict.  p.  56.) 

52.  This  account  of  the  two  adjudications  after  the  old  form,  may 
be  concluded  with  some  observations  common  to  both.    The  act 
1469,  C.  37«,  which  obliged  superiors  to  enter  apprisers,  could  not, 
by  the  just  rules  of  interpretation,  be  applied  against  adjudgers  af- 
ter the  old  form ;  because  the  statute  itself  confines  the  enactment 
to  apprisings,  and  so  ought  not  to  include  adjudications,  which  are 
a  distinct  sort  of  diligence :  and,  besides,  it  may  be  doubted,  whe- 
ther adjudications  in  implement  were  known  in  our  law  so  early  as 
the  year  1469.     There  appears  indeed  the  same  reason  in  the  na- 
ture of  things,  why  superiors  should  be  entitled  to  a  year's  rent  for 
the  entry  of  adjudgers  a^nst  the  Jusreditas  Jacens^  as  of  apprisers, 
because  both  these  are  diligences  for  the  payment  or  security  of 
debt     Nothing,  however,  is  said  of  the  year's  rent  due  to  the  su- 
perior by  an  a^udger  contra  hceredilatem  jacerdem^  in  the  act  1621, 
C.  7.,  which  particularly  relates  to  that  subject,  though  the  statute 
immediately  preceding,  which  concerns  apprisings,  plainly  supposes 
him  entitled  to  it  upon  the  entry  of  an  appriser :   As  therefore 
there  was  reascxi  to  think  the  legislature  had  purposely  avoided  to 
mention  adjudgers,  the  court  would  not  assume  a  power  of  extend- 
ing the  superior's  right  against  them,  St  B.  3.  T.  2.  §  49.     But 
now,  by  1669,  C.  18.,  it  is  declared,  without  insinuating  the  smallest 
distinction  between  a^udgers  in  implement^  and  conOra  hcereditaiem 
Ja^entemj  That  all  amudications  shall  for  the  future  be  in  a  like 
condition  with  apprisings,  as  to  the  superior ;  and  consequently, 
superiors  seem,  since  that  act,  to  be  under  an  obligation  to  enter 
both,  and  to  be  entitled  to  the  composition  of  a  year's  rent  from 
both  upon  their  entry  ^^\  It  may  be  doubted,  however,  whether  the 
superior  would,  at  this  day,  be  compeUed  to  enter  an  acUudger  in 
implement,  who  could  not  instruct  his  author's  right,  uough  he 
would,  in  such  case,  be  obliged  to  enter  an  adjudger  for  debt   Tlie 
ground  of  the  superior's  obligation  in  the  last  case,  is  by  no  means 
applicable  to  the  first     An  adjudger  in  Implement  is  presumed  to 
have  received  firom  the  grantor  of  the  deed,  who  is  a  voluntary  dis- 
poner,  the  title-deeds  of  the  subject  disponed  along  with  the  grant ; 
whereas  an  adjudger  for  a  liquid  sum,  as  he  leads  his  diligence 

without 


^^^'  Where  the  adjudication  contra  haereditatem  jacentem  is  led  before  die  Sherifi^ 
without  an  abbreviate,  it  would  seem  that  an  entry  cannot  be  forced  firom  the  superior  $ 
KilJcerran^  King^  14M  Dec.  1742,  Dict.  p.  5744.  Reported  also  by  Clerk  Home^  Dicr. 
p.  5748,  Karnes^  Rem.  Decis.  Dict.  p.  8185,  and  M:hies,  v.  AnjuniCATIOK,  No.  M* 
See  alsQ  K  Bell  Comm.  6S7. ;  A.  S.  2d  Dec.  1742  -,  if^.  §  54. 
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without  being  possessed  of  his  debtor's  writings,  may  lose  his  debt^ 
in  a  competition  with  any  adjudger  whom  the  superior  shall  think 
fit  to  enter  before  him^  if  his  entry  were  to  be  put  off  till  he  should 
be  able  to  recover  those  title-deeds. 

53.  Though  now  by  the  act  1672,  substituting  adjudications  in 
the  room  of  apprisings,  the  session  is  declared  the  only  court  com-* 
petent  to  adjudications,  exclusive  of  all  inferior  judges ;  yet  since 
no  adjudications  are  there  meant,  but  that  kind  which  came  in  the 
place  of  apprisings,  which  were  pronounced  by  messengers,  so 
sherifis,  as  they  had  by  the  former  law,  have  at  this  day  the  cog- 
nisance of  adjudications  contra  hcereditalem  jacentem^  Forbes^  Jan.  4. 
1709,  Ker^  (Dict.  p.  46.).  Whether  the  cognisance  of  adjudica- 
tions in  implement  is,  by  the  present  law,  proper  to  the  court  of 
session,  seems  to  depend  upon  the  practice  prior  to  the  act  1672. 
If  before  that  statute  such  adjudications  might  be  pursued  before 
inferior  courts,  they  may  be  so  still,  since  they  are  not  compre- 
hended under  the  act.  It  is  probable  thev  might,  as  they  import 
no  higher  or  more  eminent  jurisdiction,  than  adjudications  contra 
JuBreditatem  jacentemy  which  have  been  subject  to  the  cognisance  of 
sheriffs ;  but  this  is  a  fact  which  hath  not  been  fixed  eiuier  by  our 
writers  or  decisions. 

54.  The  abbreviates  of  adjudications,  which,  by  Regul.  1695;  art. 
24.,  are  enjoined  to  be  signed  by  the  Lord  Ordinary,  are  there  said 
to  be  substituted  in  the  place  of  the  former  allowances.  Of  con- 
sequence, that  regulation  was  limited  to  such  adjudications  as  had 
formerly  been  in  use  to  be  allowed,  to  the  exclusion  of  adjudica- 
tions against  the  JueredUasJacens,  upon  which  allowances  had  in  no 
period  of  time  proceeded.  But  that  injunction  is  now,  by  Addit. 
regui.  1696,  art.  3.,  expresslv  extended  to  adjudications  contra  Jue-^ 
reditatem  Jacentem.  Since  that  time  it  has  been  the  general  prac- 
tice, where  such  adjudications  are  pronounced  by  the  sherifi^  to  get 
the  abbreviates  of  them  signed  by  him  ;  and,  where  they  have  no 
abbreviates,  the  court  of  session  refiise  to  grant  letters  of  homing 
upon  them  against  superiors.  Act  of  Sederunt^  Dec.  2.  1742 ;  see 
Kamesy  Rem.  Dec.  34,  fKing  petitioner^  Dec.  14.  1742,  -Dict. 
p.  8135)  ^^\  Adjudications  in  implement  do  not  however  fall  under 
this  article  of  reflations,  which  makes  not  the  least  niention  of 
them ;  nor  does  it  appear  that  that  kind  of  adjudication  was  ever 
in  use  to  be  allowed  *. 

55.  After  having  discussed  the  subject  of  apprisings  and  adjudi-* 
cations,  which  are  judicial  sales  redeemable  by  the  debtor,  it  falls 
to  be  explained,  bow  lands  which  have  been  affected  by  tibe  dili- 
gence of  creditors,  may  be  broi^ht  to  an  absolute  and  irredeemable 
sale  for  their  payment  But  it  may  be  proper  to  premise  a 
short  account  of  the  sequestration  of  land-estates,  both  because  it 
is  a  diligence  competent  to  real  creditors,  and  as  it  commonly  pre^ 
pares  the  way  for  the  actions  of  ranking  and  sale.  Sequestration 
of  lands  (under  which  may  be  comprehended  everv  heritable  sub- 
ject) is  a  judiciid  act  of  the  court  of  session  ^^,  whereby  the  ma- 

^  nagement 

*  Bat  it  is  necessary  in  this  case,  alsoi  that  there  be  an  abbreviate  dolv  recorded ; 
Kilk.  No.  10.  voce  Adjudication  and  AppaisiMo,  Guthrie^  Feb.  20. 1741,  Dict.  p.  SO^. 
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^^^  Vid.  supr.  §  52.  not.  ^^K 

305  Iq  ^  \g^xe  case,  <<  it  seemed  to  be  the  opinion  of  a  majority  of  their  Lordships, 
<<  that  a  Lord  Ordinary  f  in  time  of  session,  bad  not  powers  to  sequestrate  heritable 
^^  property,"  but  that  this  sequestration  could  competently  be  awarded,  under  such 
circumstances,  only  on  petition  to  the  Inner- House ;  Fac.  CoU.  Macalpine^  IQih  July 
1807,  Dict.  v.  Sequestratiok,  App.  No.  1. 
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nagement  of  the  subject  sequestrated  is  taken  from  the  former  pos- 
sessor, and  intrusted  to  the  care*  of  a  factor  or  steward  named  by 
the  court ;  who  gives  security  for  his  administration,  and  is,  by  his 
commission,  accountable  for  the  rents  to  all  having  interest  This 
diligence  is  competent,  either  where  it  is  doubtlul  in  whom  the 
property  of  the  lands  is  vested,  if  sequestration  be  demanded  before 
either  of  the  competitors  has  attained  possession  ^^^,  or  where  the 
estate  is  charged  with  debts  equal,  or  nearly  equal,  to  its  value. 

56«  Sequestration  of  kcids,  as  it  is  a  rigorous  diligence^  is  not  to 
be  granted  summarily,  without  descending  into  an  inquirv  concero- 
ing  the  foundation  and  extent  of  the  claims  affecting  the  subject 
If  the  measure  appear  not  to  be  either  necessary,  or  evidently  profit* 
able  to  the  creditors,  it  ought  to  be  refused :  And  upon  this  ground, 
sequestration  appears  not  to  have  been  admitted  by  the  Roman 
law,  where  the  debtor  offered  reasonable  security  to  the  creditoit 
for  their  payment,  L.  7.  ^  vit  Qm  satkd.  ceg. ;  L.  uU.  C.  De  ord. 
cogn.  Neither  oi^ht  sequestration  to  be  granted  of  subjects  that 
are  not  brought  before  the  court  by  the  diligence  of  creditors  j  for 
it  is  the  dependence  in  court  of  the  competition  among  the  several 
creditors  who  have  affected  the  same  disputed  subject  by  their  di- 
ligences, which  alone  founds  a  jurisdiction  in  the  judges  to  take 
that  subject  into  their  pcMssession^  till  the  right  of  the  competitors 
be  determined  *.  Hence,  neither  the  debtor's  consent  to  seques- 
trate, noj  even  a  voluntary  grant  executed  by  him  in  trust  finr  bis 
creditors,  can  support  a  sequestration  9  so  as  to  stay  the  diligence  of 
such  creditors  as  are  unwilling  to  accede  to  the  trust-deed  Nay, 
arrestment  of  the  whole  rents  from  year  to  year  Imth  no  further  ef- 
fect than  to  procure  a  sequestration  of  the  special  rents  attached  by 
that  diligence.  It  ia  only  when,  by  a  total  diligence,  the  right  which 
is  in  the  debtor  to  the  rent  of  the  lands  in  aU  time  coming,  or  at 
least  during  his  Hfe^  if  his  right  be  a  bare  liferent,  is  brought  before 
the  courts  that  the  estate  itself  can  be  sequestrated,  Feb.  13. 1745, 
Creditors  of  Ochtertyre^  (Dicx.  p.  14S45.) ;  And  as  a  consequence  of 
this,  no  creditor  whose  debt  is  not  made  real  upon  the  estate,  has 
a  title  to  demand  sequestration. 

57.  The  court  of  session,  who  decree  the  sequestration,  have  die 
naming  of  the  factor ;  in  which  they  are  commonly  directed  by  the 
recommendation  of  the  preferable  creditors,  as  of  the  persons  who 

have 

*  See  Fkc.  C6U.  Dee.  1769,  Earl  of  Hyndfardj  ftc.  Dict.  p.  14S47;  Ibid.  Jufy  S4« 
1 7B 1  y  Blackwood^Dicr.  p.  1 4S49w  See,  faowever»  Hid.  June  1 5. 1T82,  CampbeU,  Diet, 
p,  14S50  ^^^ 


^^^  Sequestration  was  awarded  where  one  of  the  competitors  had  attained  possei- 
sion,  the  Court  not  considering  that  possession  ^  as  peaceable ;"  Fac.  CM.  CompetUum 
InneSy  Sic  ndJune  1807,  Dicr.  v.  TaiIzie,  App.  No*  19.  In  the  sequd  of  the  same 
case,  however,  the  Court  hdd,  ^  that  Ae  sequestratioii  was  awmfded^  and  llie  jndicisl 
<<  fisictor  appointed,  only  to  take  charge  6itiBketiBXBX»  pendente  hie^  and  to  possess  so  fiv, 
*'  as  none  of  the  parties  had  legaUy  obtained  possession  preTiousIy  to  its  dale ;  and 
<<  that  therefore  the  judicial  factor  was  not  entitled  to  recover,  for  behoof  of  the  heir^ 
"  such  rents  of  the  estate^  whereof  the  succession  was  subjudke^  as  had  been  levied  by 
<<  the  executor  before  the  date  of  the  sequestration,  or  received  by  anticipation  by  the 
<<  heir  in  possession  before  his  death ; "  Swinton,  20iA  June  1809,  Fac.  CoU. 

3ff€  Xhe  cases  of  Blackaoood  and  Camfbell  were  cases  where  process  of  ranking  rfnd 
sale  had  been  brought  at  the  instance  of  an  apparent  heir  \  and  in  the  first,  sequestra- 
tion was  refused  on  the  pursuer's  application,  while  in  the  other  it  was  granted.  Mr 
Bell  holds  the  latter  the  correct  decision,  and  observes,  that  though  <<  it  does  not  fol- 
<<  low  necessarilv  that  seqaestration  maybe  applied  for  on  the  dependence  of  a  sale  bj 
<<  an  a{^Murent  heir,  which  often  proceeds  without  any  bankruptcy  i^  yet  ^  where 
<*  there  is  insolvemy,  it  is  now  held  diat  sequestration  is  competent  in  thia  caiCi  as 
«*  wdl  as  in  a  sale  by  creditors  j"  2.  Comm.  307, 
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hait^e  the  first  and  highest  interest  in  the  subject^  though  the;  pos- 
terior creditors  may  appear  to  have  in  many  cases  a  more  equltablQ 
intes^t  in  the  choice  of  a^.  faptor  than  the  preferable,  since  these 
aeldom  run  any  danger  of  losing  their  debt,  let  the  factor's,  ma- 
nagement, he  what  it  will ;  whereas  the:  preserving  of  the  fund  eij^ 
tire  foi!  the  payment  of  the  posterior  creditors  depends  in  a  great 
measure  on  his  probity  and  diligence.  Writerjs  were,  by  act  of  se- 
derunt, Nm.  23.  1710,  declai^.  incapable  of  the  office ;  and  though 
a  nomination  is  seldom  excepted,  to  on  that  score,  the.  objection 
when  it  is*offered  is  sustained  by  the  courts  li7,57.  Creditors  of  Mao^ 
laucfdim^  (not  reported) ^^^.  The  apparent  heir  of  the  debtoi;  may 
also  be  considered  as  an  improper  factor,  both  on  account  of  his 
necessitous  circumstances,  and  of  the  reason  there  is  to  suspect  de- 
sign or  contrivance  to  defraud  the  creditors/.  But  where  no  oppo- 
sition is  made,  there  is  nothing  to  binder  him  from  being  named 
A  factor  appointed  by  the  session,  though  the  proprietor;  had  not 
been  infeft  m  the  lands,  has  the  power  of  removing  tenants,  Fac. 
CoU.  iu  ^IjXThamson  Hgainst  JElderson^  July  9. 1757,  Dict.  p.  4070)> 
eootrary  to  the  generally  received  opinion,  stated  snpr.  T.  &  §  51- 
58.  The  rules  by  which  a  judicial  factor  on  a  sequestrated  estate 
ought  to  conduct  himself,  are  contained  in  several  acts  of  sede- 
runt ^^\  By  act  of  sederunt,  Nov.  22*  1711,  §  6,  7,  8.,  factors  must, 
.  within  six  months  after  extracting  their  factory,  make  up  a  rent- 
roll,  or  rental,  of  the  estate,  and  a  list  of  the  axrears  due  by  tenants, 
to  be  put  into  the  hands  of  the  qlerk  of  the  process,  as  a  charge  a- 
gainst  themselves,  and  a  note  of  such  alterations  in  the  rental  as 
may  be  made  afterwards ;  and  must  also  deliver  to  the  clerk,  an- 
nually, a  scheme  of  their  accounts,  charge  and  discharge,  under 
heavy  penalties.  They  are,  by  the  nature  of  their  office,  bound  to 
the  same  degree  of  diligence  that  a  prudent  man  employs  in  his 
own  afibirs ;  the  obligation  to  which  the  Roman  law  expressed  by 
prmstatio  culpm  levis ;.  and  by  ajct  of  sederunt,  July  31.  1690,  they 
are  accountable  tor  the  interest  of  the  rents  which  they  either  have, 
or  by  proper  diligence  might  have  recovered,  from  a  year  after 
their  felling  due  '^^  As  it  is  much  in  the  power  of  judicial  factors 
to  take  advantage  of  the  necessities  of  creditors,  by  purchasing  the 
debts  at  an  undervalue,  all  such  purchases,  made  either  by  the  fac- 
tor himself,  or  for  his  behoof,  are  declared  equivalent  to  an  extinc- 
tion or  discharge  of  the  debt,  by  act  of  sederunt^  Dec.  25.  1708  ^^°. 
No  factor  can  warrantably  make  payment  to  any  creditor  without 
an  order  of  the  court  of  session  i  for  he  is,  by  the  tenor  of  his 
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3^7  This  disqaali&cntioD  w  not  in  ob^c^rrancej  2.  Beli  Conftn.  307. ;  **  and  no  ob- 
<<  jection  to  the  appointment  cf  a  writer  would  now  be  sustained  ;"  note  by  Mr  Mare^ 
in  his  edition  otErskin^s  Principles^  h,  t.  §  23. 

^^^  See  this  subject  fully  treated,  2.  BfiU  Comm.  306.  et  seq. 

3^^  They  will  be  liable  for  full  interqst,  or  bank  interest,  according  to  ciroumstan- 
cee.  Mr  Bell  observes,  that  <<  the  ftuctor  ought  to  have  the  money  in  bank,  as  the 
«c  monqr  of  the  principal  or  to  pi^  interest  for  it  at  the  full  rate;*'  1.  Ckmim.  560. 
See  the  cases  o(  Lord  MphinstOHi  1 6th  May  1790,  Fac.  CoU.  Djct.  p.  4067  ;  Macken- 
zie f  \^h  Dec.  ISlSf  Fac.  CoU. ;  where  bank  interest  only  was  allowed. 

37^  On  the  same  principle,  the  factor  cannot  purchase  any  part  of  the  estate  under 
sequestration,  where  it  is  brought  to  sale ;  2.  Bell  Comm.  309.  And  see  Ibid.  312. ; 
Fac.  CoU.  York-Buildings  Company^  Bth  March  1793,  Dicr.  p.  13367,  as  reversed  on 
appeal,  4.  Dow,  3S0.  ^  Mackellar^  Bth  March  1817,  Fac.  CoU. ;  supr.  t.  3.^  16.  in  not.  ; 
Bromif  I9l»  et  seq. 
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commission,  directed  to  pay  the  rents  to  those  who  ^hdl  be  found- 
to  have  the  best  right  to  uiem.  And  of  that,  the  court,  who  are  his 
constituents,  are  ue  only  proper  judges.  Judicial  factors  are  enti- 
tled to  a  salary ;  which  is  generally  stated  at  the  rate  of  five  per 
cent,  of  their  intromissions ;  but  is  seldom  ascertained  till  their  oi- 
fice  expire,  or  their  accounts  be  settled,  that  the  court  may  modify 
a  greater  salary,  or  a  smaller,  or  none,  in  proportion  to  the  factor's 
integrity  and  diligence,  Forbes^  June  22.  1711,  Heriot^  (Dict. 
p.  4061.) ;  see  also  Act  of  sederunt^  Nov.  23.  1711.  Many  instances 
occur,  where  the  court  of  session,  without  Sequestration,  name  a 
factor  to  preserve  the  rents  from  perisliing ;  ex.  gr.  where  an  heir  is 
deliberatmg  whether  to  enter,  where  a  minor  is  without  tutors, 
where  a  succession  opens  to  one  who  resides  abroad,  E^c.  jS/.  jBL  4. 
Tit.  50.  §  28. ;  in  all  which  cases,  the  peison  named  to  the  office, 
who  is  sometimes  called  factor  loco  tutoris  or  curator  bonis^  as  sub- 
jected io  the  rules  prescribed  by  act  of  sederunt,  Feb.  18.  1730^^', 

59.  Though  adjudications  were  judicial  sales  of  the  -debtor's  es- 
tate, carried  on  invito  debitore ;  yet  in  a  competition  of  adjod^rs, 
either  among  themselves,  or  with  other  real  creditors,  no  m^rod 
was  known  in  our  law  by  which  the  estate  might  be  so  brou^t  to 
sale,  that  the  price  might  be  divided  according  to  the  interests  of 
the  several  competing  creditors,  before  the  act  1681,  C.  17.  That 
statute  authorises  the  court  of  session,  upon  an  action  <^  sale 
brought  by  any  real  creditor  upon  an  estate,  the  proprietor  where- 
of is  bankrupt,  to  cognosce  and  tir  its  true  value,  and  to  appoint 
commissioners  for  selling  it  to  the  highest  bidder.  Bankrupt  is  a 
word  of  French  original,  denoting  a  banker  mho  stops  payment : 
And,  in  our  law-language,  that  term  is  sometimes  rapked  to  a 
debtor  whose  funds  are  not  sufficient  for  his  debts ;  anid  sometimes 
not  to  the  debtor,  but  to  his  estat&  The  debtor's  previous  consest 
to  the  sale  was  required  by  this  statute,  where  the  right  of  Tever« 
sion  competent  to  the  bankrupt  was  yet  current :  But  that  consent 
was  seldom  obtained ;  and  the  commissioners  appointed  by  the 
court  were  seldom  found  willing  to  undertake  an  office,  trouble- 
some in  itself,  and  ungrateful  to  the  debtor.  To  remove  these 
obstructions,  decrees  of  sale  of  bankrupt  estates  are,  by  1690,  C  201 
directed  to  be  pronounced  by  the  court  of  session  itself,  who  are 
empowered  to  proceed  in  all  cases  where  the  debtor  appears  to  be 
bankrupt,  whetner  the  legal  of  the  creditors'  adjudications  be  ex- 
pired or  not. 

60.  No  action  of  the  sale  of  lands  can  be  carried  on,  but  either 
by  a  creditor  of  the  proprietor,  or  by  his  apparent  heir.  As  to  the 
first,  the  pursuer  of  the  sale  must  be  a  real  creditor  upon  the  debtor's 
estate^  1681,  C  17  ^^\     The  summons  of  sale  must  include  the 

whole 


^7»  Vid.  supr.  B.  1. 1.  7.  i  10,  1 1. 18.,  See. . 

37>  cc  If  the  pursuer  of  a  process  of  sale  and  ranking,  shall,  during  ibe  dependence^ 
**  die,  or  forbear  to  insist,  or  if  his  title  and  interest  shall  happen  to  be  saliified  and 
*<  extinguishedi  the  factor,  if  any  be,  or  otberways  any  other  reall  creditor  maj,  upon 
<<  specidl  warrand  from  the  Lords,  take  up  tlie  process  where  it  IcA,  and  cany  it  on 
<<  to  its  finall  issue,  for  the  common  behoof  of  the  whole  creditors ;"  A*  &9Sd  Nov, 
1711»  $  4.  This  privilege,  instead  of  being  confined  to  **  any  other  reall  credteor,"  is 
now  **  competent  to  any  creditor  who  is  in  a  situation  to  adjudge  f*  54.  Geot.  IIL 
c,  137.  §  10.  The  same  course  has  been  recognised,  where  a  nuUity  in  the  ortginal 
purchaser's  title  has  been  discovered  ;  Stemarfs  Creditors^  2diA  Feb,  1812,  JRic  CM.  .< 
2.  Bell  Coram.  SOS.  See  also  Blackwood^  1st  July  1748,  Elchies^  v.  RAKRiKa  and 
Sale,  No.  14. ;  Sale  of  Arklandy  6t/i  Jan.  1750,  Ibid.  No.  17. ;  Kili.  and  FiM.  Dict. 
p,  2240  &  13523. 
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whole  lands  belonging  to  the  debtor ;  and  if  any  part  of  his  estate 
be  omitted,  even  diough  he  possesses  it  only  as  apparent  heir,  the 
sale  cannot  proceed,  Falc.  ii.  29,  fMonrOj  Jan.  6.   1749,  Dict, 
p.  1S362.)  *•     By  our  former  practice,  it  was  necessary  to  enume- 
rate specially  the  whole  lands  belonging  to  the  bankrupt ;  but  as 
this  was  attended  with  many  inconveniencies,  it  is  declared  suffi- 
cient, by  act  of  sederunt,  Jan.\1. 1756,  §  12.,  after  enumerating  all 
the  lands  which  have  come  to  the  knowledge  of  the  pursuer,  to  add. 
a. clause,  mentioning  in  general  all  other  lands  and  neritable  estate, 
belonging  to  the  bankrupt,  or  to  which  he  may  succeed  as  heir  of 
any  of  his  predecessors  f.     The  reason  of  including  the  debtor's, 
whole  lands  in  the  summons,  is  because  the  debtor's  bankruptcy! 
and  notorious  insolvency  is  expressly  required  in  all  judicial  sales, 
by  1681,  C.  17. ;  1690,  C.  20.;  Act  (^  Sederunt,  Feb.  24.  1692; 
and  unless  the  whole  of  the  debtor's  heritage  be  brought  before  the 
court,  the  debtor's  4}ankruptcy  cannot  be  proved.     Lord  Stair  af-. 
firms,  B.  4.  Tit.  51.  §  6.,  that  by  the  words  notorious  insolvency  in  the 
statute,  it  is  not  understood  that,  the  debts  due  by  the  proprietor 
must  exceed  the  value  of  his  esfate,  but  merely  that  it  must  be  so 
heavily  charged  with  debt,  that  prudent  persons  will  not  purchase 
from  him  :  And  it  is  believed,  that  notwithstanding  the  strong  ex- 
pression in  the  statute,  the  court,  for  the  sake  of  expediency,  would 
allow  a  sale  to  proceed,  where  the  interest  of  the  debts  exceeds  the 
rents  of  the  estate,  though  the  debts  might  perhaps  fall  short  of  the 
total  value  %• 

61.  Apparent  heirs  may,  by  1695,  C.  24.,  bring  the  estate  of  their 
ancestor  to  a  sale,  whether  it  be  bankrupt  or  not:  For  though 
creditors  cannot  bring  their  debtor's  estate  to  a  sale  without  vke 
debtor's  consent,  unless  it  be  bankrupt;  yet  where  the  debtor's 
apparent  heir  is  himself  the  pursuer  otthe  sale,  no  other  can  have 
the  colour  of  any  interest  to  except  to  it.  This  privilege  is  how- 
ever to  be  understood  only  of  a  judicial  sale  ;  for  the  statute  was. 
not  meant  to  authorise  heirs,  before  they  had  made  up  valid  titles 
to  their  ancestor's  estate,  to  dispose  of  it,  as  if  they  were  proprie- 
tors, by  a  voluntary  sale,  without  the  authority  of  the  proper  judge, 
perhaps  with  a  fraudulent  intention  to  disappoint  creditors.  This 
privilege  in  the  statute,  of  a  judicial  sale,  is  competent,  even  to  such 
apparent  heirs  as  have  incurred  the  passive  title  of  behaviour  as 
heir,  Feb.  28.  1733,  Blair,  (Dict.  p.  5247.)  ^'\     Actions  of  this 

kind 

•  See  Fac.  Coll  Dec.  26.  1784,  Macphersm^  Dicr.  p.  13363. 

f  A  sale  may  proceed  against  the  estates  of  two  different  debtors  on  one  summons, 
if  bound  by  one  and  the  same  deed ;  Kilk.  Afbuthnot^  Jan.  10.  1747,  Dicr.  p.  13322 ; 
Fac.  CoU.  Watson^  March  S.  1761,  IJicr.p.  11997. 

X  By  Stat.  S3.  Geo.  III.  c,  74.  §  8.  (and  54.  Geo.  IIL  c.  137.  §  7.)  a  judicial  sale,  at 
the  instance  of  creditors,  may  in  all  cases  proceed  where  the  interest  of  the  debts  and 
the  other  annual  burdens  exceed  the  yearly  income  of  the  subjects  under  sale,  or  when 
a  sequestration  has  taken  place  under  that  or  any  former  statute,  without  oUier  proof 
of  bankruptcy  or  insolvency. 

373  A  deed  of  entail  not  made  real  by  infefiment,  has  been  held  not  to  bar  an  heir- 
apparent  of  line,  who  is  also  heir  of  entail,  from  bringing  a  judicial  sale  for  the  debts  of 
the  entailer;  MiicheU,  &c.  4/A  Feb.  1809,  Fac.  CoU. /  2.  Bell  Comm.  303. ;  Sandford, 
78.  &  261. 

In  a  sale  at  the  instance  of  a  creditor,  any  other  creditor,  on  the  death,  &c.  of  the  ori- 
ginal pursuer,  may  obtain  leave  to  proceed,  supr.  not.  ^'^*.  **  In  a  sale  by  an  apparent 
*<  heir,  the  Court  refused  to  authorise  creditors  to  interfere ;"  {Kilk.  Hamilton's  Cre^ 
ditorSf  29th  June  1749,  DicT.  p-  13323.)  <<  But  where  the  pursuer,  under  (he  act  1695, 
^*  died  after  the  sale  of  the  laD^^t  ^^^  Court  held  that  the  next  apparent  heir  and  the 
«  purchaser  (who  also  ^^  ^  creditor)  were  entitled   to  carry  it  on  ;*'  {Ekhiesj  voce 
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kind  ought  to  be  pursued  at  tibie  heuTa  own.  expence^  where  a  sur- 
plus price  arises  to  him  firom  the  sale,  after  the  payment  of  all  the 
creditors ;  for  in  such  case  he  is  considered  as  actmg  for  his^own  be- 
hoof, that  he  may  make  such  surphis  price  effectual  to  himsel£  But 
if  the  estate  shall  appear  to  be  bankrupt,  the  expence  ought  to  be 
paid  oiit  of  the  price,  which  is  the  funa  of  the  creditors'  payment; 
since,  in  that  event,  the  creditors  alone  can  be  gainers  by  the  sale ; 
see  Fac.  Coll.  iii.  3L  &c  46.  (Macphcdf,  March  &  1761,  Dicx.  p.  4029. ; 
Macphaily  June  30.  1761^  Dict.  p.  5298.)*.  Though  the  reasons 
are  as  strong  for  a  previous  ranking,  in  sales  brought  by  appai^ent 
heirs,  as  in  those  that  are  carried  on  at  the  suit  of  creditors  upon  a 
bankrupt  estate;  yet  seeing  the  26th  article  of  the  r^uladana 
1695,  requiring  an  antecedent  ranking  in  the  last  case,  tor  which 
see  next  section,  makes  no  mention  of  the  first,  it  would  seem  that 
the  purchaser  in  a  sale^  pursued  by  an  apparent'  heir,  where  there 
has  been  no  ranking  of  creditors  prior  to  the  aale,^  must  retain  the 
price  in  his  hands,  till'  a  decree  of  ranking  be  extracted.  And  if 
there  be  an  excrescence  after  payment  of  we  debts,  warrant  would, 
it  is  thought,  be  granted  to  pay  it  to  the  apparent  heir,  €ven  thou^ 
he  should  decline  to  enter ;  for  his  entry  might  expose  him  to  a 
passive  title,  to  which  there  is  no  ground  to  suppose  that  the  star 
tute  intended  to  subject  him  ^^*. 

62.  In  actions  of  sale  of  bankrupt  estates,  brou^t  at  the  suit  of 
a  creditor  upon  the  act  1690,  the  aebtor,  or,  if  he  be  dead,  his  wp^ 
parent  heir,  and  all  the  other  real  creditors  in  possession,  must  be 
made  proper  parties  to  the  suit ;  but  it  is  sufficient  tf  the  personal 
creditors  be  called  by  an  edictal  citation.  Ad  <of  Sederunt j  Ifao.  2SL 
171 1,  §  1 1*^  The  summons  of  sale  contains  also  a  conduaion  of 
ranking  of  the  bankrupt's  creditors ;  and  the  same  term  or  day 
which  is  assigned  to  the  pursuer  in  this  sale,  for  proving  the  debt- 
or's bankruptcy,  with  the  yearly  rent  and  value  of  the  lands,  is  al- 
so assigned  to  the  creditors,  for  exhibiting  or  producing  in  court 
their  grounds  of  debt  and  diligences,  in  order  to  a  ranking.  To 
force  the  creditors  to  this  the  more  effectually,  a  separate  action  of 

reduction- 

*  See  also  dlerk  Hame^  Dnmmondf  Nao.  13. 1741,  Dicr.  p.  13965.    (Rqx)ited 
also  by  KM.  Dict.  p.  4029.) 


f  The  edictal  citations  here  alladed  to,  were  accompanied  by  many 
equally  troublesome  and  useless,  and  were  directed  to  be  insei:ted  in  a  separate  record  at 
Edinburgh.  But  by  act  of  sederunt,  Nov.  IS.  17939  (passed  in  conformity  to  powers 
expressly  delegated  to  tlie  Court  by  33.  Geo.  JII.  c.  74.  §  7.)i  it  is  declared  sufficient  to 
execute  such  citations  at  the  market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith, 
without  also  executing  the  same  at  the  church-door  of  any  parish,  or  recording  the  ex- 
ecutions in  any  register. 


Ranking  akd  Sale,  No.  22.) ;  2.  Bell  Comm.  303.  «  The  Court  all  •greedy 
'*  that  one  or  other  of  them  had  ri^ht  to  carry  it  on,  but  were  not  agreed  whid»  of 
<«  them ;  and  therefore  found  only,  m  general,  that  the  pelitionen  had  right  to  carry 
«  it  on  i**  Elchiesj  ut  supr. 

374  Judgment  was  pronounced  on  this  principle,  Fac.  CM.  Middlemore^  2d  Feb. 
1 808,  Dict.  v.  Heir- Apparent,  App.  No.  2.  ;^  the  Court  ^  being  of  opinion,  that 
"  the  decree  of  sale  was  to  be  held  as  an  adjudication  for  the  general  behoof,  and  a 
•<  sufficient  title  for  the  heir  to  take  up  the  reversion."  See  to  £e  same  effect,  Fate. 
Hamilton^  l^th  Dec.  1750,  Dict.  p.  5297. ;  Elchies^  v.  Ranking  and  Sale,  No.  20. ; 
2.  Bell  Comm.  325.  It  is  diffisrent,  where  the  process  of  sale^  instead  of  being  brought 
under  the  act  1695,  at  the  instance  of  the  apparent  heir,  is  brought  under  stat  1681 
and  1690,  at  the  instance  of  a  real  creditor.  In  the  latter  case,  should  a  reversion  ac- 
crue, <<  the  heir  must  make  up  his  title  as  if  to  the  real  right  of  the  lands  ^  Bdl,  ui 
sfipr. :  Clerk  Home^  Stirling^  2\stjuly  1742,  Dict.  p.  14436,  ElcAieStV.  Ranking  mnd 
Salis,  No.  7.  &  8 . 
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reduction-improbation  was  usually  carried  on  by  the  pursuer  a-  Titlb  XII. 
crainst  them,  alongst  with  the  process  of  ranking  and  sale,  calling 
for  the  production  of  their  several  rights,  under  certification  that 
they  should  be  declared  false,  if  not  produced,  at  or  before  the  term 
assigned :  But  the  necessity  of  this  separate  action  is  now  super- 
seded by  a  late  act  of  sederunt,  Jon.  17. 1756,  declaring.  That  the 
first  and  second  terms  assigned  in  the  action  of  ranking  and  sale 
to  the  creditors,  shall  have  the  same  £>rce  as  if  they  had  been  as- 
signed in  an  action  of  reduction-improbation  ;  and  that  if  they  be 
duly  published  in  the  Edinburgh  Evening  Courant  *,  a  decree  of 
certification,  proceeding  upon  that  publication,  against  the  writ- 
ih<^  called  for  and  not  produced,  afler  the  terms  are  elapsed, 
shall  have  the  same  e£fect  in  favour  of  the  whole  creditors,  as  if 
each  of  them  had  pursued  a  reduction-improbation,  and  had  ob- 
tained decree  of  certification  in  that  actionf .  After  finishing  the 
ranking,  with  the  proof  of  the  yearly  rent  of  the  lands,  and  of  the 
other  tacts  for  which  a  proof  was  granted^  the  court  fix  the  price  at 
which  the  lands  are  to  be  set  up  at  the  sale,  either  entire  or  in  dif- 
ferent parcels  or  lots,  as  the  creditor  shall  desire ;  they  appoint  the 
day  of  sale ;  and  grant  warrant  for  issuing  letters  of  intimation  un- 
der the  signet,  specially  describing  the  lands  to  be  sold,  and  express- 
ing the  price  they  are  to  be  put  up  at,  and  the  time  and  place  of  sale.^ 
These  letters  must  be  published,  according  to  the  directions  of  the 
said  act  1681,  at  the  market-cross  of  the  head  burgh  of  the  jurisdic- 
tion where  the  lands  lie,  and  at  the  parish-church,  and  at  six  other 
adjacent  parish-churches,  after  dismissing  the  congregation:  And  the 
real  Creditors  who  are  in  possession  are  to  be  thereupon  specially 
cited,  upon  twenty-one  days ;  and  all  others  having  intefest^  at  the 
market-cross  of  the  head  borough  of  the  jurisdiction,  and  at  the  mar- 
ket-cross of  Edinburgh,  and  pier  and  shore  of  Leith,  on  sixty  days  ; 
at  all  which  places,  copies  of  tne  letters  of  intimation  are  to  be  amx« 

ed 

•  By  B  subsequent  act  oF  sederunt,  Aug.  9. 17S3,  this  notice  wts  directed  to  be  like- 
wise given  in  the  Qdedonian  Mercury;  and  it  is  now,  by  act  of  sederunt,  Jiufy  11» 
1794,  $  1*9  appointed  to  be  made  exclusively  in  tke  Ediwwrgh  Gazette f  a  publication 
established  by  the  above*cited  statute  38.  Geo.  III.  e.  74.  §  14..$  and  by  act  of  sederunt, 
June  89.  179S. 

f  The  decree  of  certification  does  not  prevent  a  creditor  from  afterwards  leading  an 
adjudication  against  the  bankrupt  estate,  (on  grounds  of  debt  produced  before  the  de- 
cree,) as  it  str&es  only  against  grounds  of  debt  and  diligences  exbting  at  its  date,  and 
not  produced  in  the  ranking;  Fae.  Cdh  Nov. 22. 1785,  Grienon^  DiCT.  p. 274.  f  Ibtd.. 
Mm  19*  1796,  Dun^  Dict.  p.  273,  in  which  last  case  a  prior  decision,  Ibid.  Jan.  25. 
178S,  Craig9  DicT.  p.  272,  was  held  to  be  erroneous.  See  Ibid.  Jan.  29.  1796, 
Cheap^  &C.  Dicr.  p.  S301  "5. 

375  The  law  of  judicial  sales,  whether  at  the  instance  of  creditors  or  of  the  apparent 
heir,  is  now  placed  on  a  different,  and  much  improved  footing ;  these  separate  adjudi- 
cations during  the  dependence  of  the  action  beinff  wholly  prohibited.  By  stat.  54. 
Geo.  IIL  c.  137.  <  10.,  it  is  **  enacted,  that  when  the  estate  of  a  debtor  is  brought  in- 
«  to  the  Court  of  SeMion  by  process  of  judicial  sale  and  ranking,  the  decree  of  sale 
<•  to  be  pronounced  by  the  Court  shall  be  held  as  a  general  decree  of  adjudication  in 
<«  favour  of  every  creditor,  who  shall  afterwards  be  included  in  the  decree  of  division ; 
<>  and  the  effect  of  such  general  decree  shall  be  the  same  in  aill  competitions,  or  ques- 
<<  tions- of  ranking  and  preferenccy  as  if  it  had  been  pronounced  and  extracted  of  the 
a  date  of  the  first  calling  of  the  process  of  sale  before  the  Lord  Ordinarjr  in  the  Outer- 
^  House :  and  no  separate  adjudication  shall  be  allowed  to  proceed  durins  the  depen- 
«<  dence  of  a  judicial  sale ;  it  being  hereby  declared  to  be  competent  to  the  Uourt  of  Ses- 
<<  sion  to  settle  by  an  act,  or  acts  of  sederunt,  in  what  manner,  and  at  what  period  or 
^<  periods,  the  principal  sums  and  bygone  interests  of  the  debts  shall  be  accumulated,  so 
<«  as  to  do  equal  justice  to  aJl  concerned."  See  also  2.  BeU  Comm.  296,  805,  &c. 
Before  the  above  enactment,  a  remedy  asainst  the  abuse  of  separate  adjudications  had 
to  a  certain  extent  been  attempted ;  but  m  a  much  less  perfect  form.  Pid.  infr.  not.  * 
§  68. 

VOL.  I.  7  G 


o7S 


An  Institute  of  the  Law  of  Scotland. 


Book  II. 


Judicial  pur- 
chasers,  how  se- 
cured, and  the 
lands  disbarden- 
ed  of  all  debts 
of  the  bankrupt. 


ed?.  At  the  day  appointed,  the  Lord  Ordinary  puts  up  the  lands  to 
sale  ^^^ ;  and,  upon  his  report,  the  court,  by  their  decree,  adjudge  the 
irredeemable  property  of  them  to  the  highest  bidder  '^^ ;  on  which 
decree,  infeflment  may  be  obtained  in  the  same  manner  as  upon 
other  adjudications,  1690,  C  20.  Though  the  court,  where  there  is 
ho  offerer,  are  authorised,  by  that  statute,  to  parcel  out  the  estate 
among  the  creditors  according  to  their  several  interests  ;  yet,  as  that 
method  is  attended  with  considerable  inconveniences,  they  have 
seldom  or  never  attempted  it ;  but  are  ready,  at  the  suit  of  the  ere* 
ditors,  to  bring  lower  the  price  formerly  set  on  the  lands ;  after 
which,  a  second  day  is  appointed  for  the  sale.  As  purchasers  had 
it  in  their  power,  by  obstructing  the  ranking  of  the  creditors  upon 
affected  reasons,  to  enjoy  the  estate  for  years  together,  without  pay- 
ing any  part  of  the  price ;  pretending  tliat,  till  the  ranking  was 
closed,  it  could  not  be  known  which  of  the  creditors  were  entitled 
to  the  price,  and  in  what  proportions ;  it  is  declared  by  ReguL  1695, 
art.  26.,  that  the  preference  of  the  creditors  shall  be  concluded  by 
an  extracted  decree,  at  least  to  the  extent  of  the  price  set  on  the 
lands  by  the  court,  before  they  be  actually  put  up  to  sale.  Hence, 
'  though  the  conclusions  of  sale  and  of  rankmg  are  contained  in  the 
sanie  summons ;  yet  as  the  ranking  must  be  finished  bv  a  decree 
previous  to  the  sale,  the  two  decrees  of  ranking  and  of  sale  must  be 
extracted  separately  f  • 

63.  The  creditors  preferred  upon  the  price  are,  for  (he  security 
of  the  judicial  purchaser,  required  by  act  of  sedemnt,  March  31. 
1685,  to  make  over  their  debts  ^dtdiligences  to  him,  upon  pay- 
ment,  in  corroboration  of  the  purchase,  with  absolute  warrandice 
to  the  extent  of  the  sums  received  by  them  out  of  the  price  ;  by 
which  obligatirai  the  creditors  become  liable,  if  the  lands  should  be 
evicted  from  the  purchaser,  to  restore  these  sums  to  him,  with  in- 
terest from  the  date  of  the  sentence  of  eviction  %.  Every  purcha- 
ser^f  a  bankioipt  estate,  who  shall  pay  the  price  to  the  creditors  rank- 
ed, or,  in  case  of  their  refusal  to  receive  payment,  shall,  after  a  year 
from  the  sale,  consign  it  in  the  hands  of  the  magistrates  of  Edin- 
burgh, is,  by  1695,  C.  6.  ||,  declared  to  be  discharged  of  his  obliga- 

tion> 

*  By  the  act  of  sedenintf  Nao.  13.  179S,  already  referred  to,  it  is  made  necessary 
<  only  to  execute  the  letters  of  publication  at  the  market-cross  of  Edinburgh,  and  pier 
ancf  shore  of  Leith,  and  to  intimate  the  interlocutor  of  the  Court,  granting  warrant  for 
such  letters,  by  one  advertisement  in  the  Edinburgh  Gazette. 

f  By  StaU  S3.  Geo.  III.  c.  74.  $  7.,  injlner  (and  54.  Geo.  III.  c.  197.  $  6.},  it  is  en- 
acted, That  <<  in  all  cases  of  judicial  sales,  the  lands  or  other  heritable  subjects  may 
*<  be  brought  to  actual  sale  so  soon  as  the  necessary  previous  steps  ace  taken,  whether 
•«  the  ranking  be  concluded  or  not,  unless  the  court,  upoa  application  of  any  party 
*<  t  concerned,  shall  find  sufficient  cause  to  delay  the  sale/' 

'X  But  such  conveyances  are  limited  to  that  effect  valone,  as  in  every  other  respect 
they  operate  as  extinctions  of  the  debts;  Foe.  CoU.  Juty  10.  17S8,  Creditors  of  SeUm^ 
Dicr.  p.  1S371. 

'H  By  the  Stat.  S3.  Geo.  III^  c.  74.  $  7.,  (and  54.  Geo.  IIL  r.  137.  $  6.},  already  so 
often  Quoted,  this  act  is  in  part  repealed  ;  and  it  is  enacted,  **  That  in  every  case  of 
<<  a  sale  under  the  authority  of  the  court  of  session,  it  shall  be  lawful  to  the  purchaser, 
**  at  any  term  of  Whitsunday  or  Martinmas  subsequent  to  the  term  of  payment  of  the 

*«  price, 

^'^^  The  common  agent  cannot  become  an  offerer  at  the  sale ;  York-Buildings  Com* 
panyf  Sth  March  1793,  Dict.  p.  13367,  as  reversed  on  appeal,  4.  Dow,  380.  Seethe 
principle  of  the  decision  followed  out  in  Mackellar^  Sih  Mardh  1817,  Fac.  CoU.  See 
also  supr.  t.  3.  J  16.  in  not. ,-  §  58.  A.  /,  not.  "^ 

37^  As  to  the  recourse,  on  failure  of  the  iiiffhest,  upon  the  aecond  and  other  lower 
bidders,  under  a  clause  to  that  effect,  unifornHy  inserted  in  the  articles  of  sale,  vid. 
2.  Bell  Comm.  318. ;  also  in  addition  to  the  authorities  there  referred  to,  Davidson^ 
I9th  Jan.  1815,  Fac.  Coll.    See  also  JSrcKcn,  589.  et  uq. 
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tion,  and  the  lands  are  declared  disburdened  of  all  the  debts  and 
deeds  of  the  bankrupt,  or  his  ancestors,  or  authors  ^  and  the  only 
remedy  provided  by  ihat  act  to  such  of  the  bankrupt's  creditors  as 
judge  themselves  prejudiced  by  the  sale  and  division  of  the  price,  is 
an  action  for  recovering  their  share  from  the  creditors  who  have  re- 
ceived it ;  but  no  action  lies  at  their  suit,  though  4;hey  should  be 
minors,  against  the  purchaser  himself  ^^^  Yet  this  cannot  be  un- 
derstood, as  if  such  payment  or  consignation  conferred  any  strong-^ 
er  right  to  the  lands  upon  the  purchaser,  than  was  competent  to 
the  bankrupt ;  which  was  nevertheless  explicitly  adjudged,  Dalr. 
182,  (Couper  alias  Chalmers  against  Mtretorij  June  21.  1720,  Dict. 
p,  14171.],  plainly  contrary  to  the  common  rules  of  law,  and  indeed 
to  common  equity ;  for  though  the  purchaser  acquires  aJl  right  vest- 
ed in,  or  descendible  to  the  bankrupt  from  his  ancestors  or  authors, 
it  cannot  hurt  third  parties,  who  may  have  had  a  right  preferable 
to  that  of  the  bankrupt,  and  who,  not  being  called  as  defenders, 
had  no  access  to  know  of  the  sale,  and  upon  that  account,  no  op- 
portunity of  appearing  for  their  interest, ^oc.  ColL  L  84.,  {Urquhart 
against  Officers  of  State^  July  28.  1753,  Dict.  j).  9919)  ^^^  ♦. 

64.  The  court  of  session,  upon  the  application  of  the  pursuer  in 
a  judicial  sale,  grant  warrant  of  course  to  the  factor  to  advance  to 
him  a  sum  sufficient  for  defraying  the  expence  of  that  action,  out 
of  the  rents  received  by  him  :  And  the  sum  so  advanced  by  the 
'  factor,  was,%y  our  older  practice,  allowed  to  his  credit  in  his  fac- 
tory accounts,  without  proportioning  it  amouj?  the  several  creditors 
according  to  the  shares  they  were  to  draw  of  the  price ;  by  which 
means  the  fund  of  the  creditors'  payment  was  diminislued ;  to  the 

extent 

«<  *price^  to  lodge  the  price,  with  the  interest  dae  upon  it,  in  the  Royal  Bank,  or  Bank 
^<  of  Scotland,  (ortboABank  of  the  British  Linen  Company,  M.  Geo.IILc.  1S7.  $6.}^ 
*<  at  such  interest  as  can  be  procured  ibr  it ;  by  doing  which,  and  by  givinff  notice 
-^^^  thereof  to  the  agent  who  carried  on  the  sale,  he  shall  be  discharged  of  the  said 
«(  price;  and  the' Court,  upon  the  application  of  any  of  the  creditors,  shall  be  em- 
<<  powered  to  makeanorder  on  the  purchaser  to  lodge  the  price  and  interest  at  any 
^  ofthecaid  terms,  subsequent  to  the  term  of  payment,  in  one  or  other  of  the  said 
<<  banks ;  sufficient  intimation  being  always  previously  given  both  to  the  purchaser 
<<  and  to  the  common  agent  for  the  creditors  that'sucb  application  is  made,  in  ordei* 
<<fthat  all  parties  may  have  an  opportunity  to  object."  A  similar  enactment  had  pass- 
edten  years  before,  23.  Geo.  JIL  c.  18.  §  5. 

*  In  ranking  the  creditors  upon  the  price,  the  whole  sums  due  to  them,  interest  as  weH 
as  principal,  are  held  to  be  a  capital  as  at  the  term  from  which  interest  is  payable  on 
the  price  $  Fac.  ColL  Jan.  17. 1792,  Brawth  &c  Dior.  p.  13339,  (1.  Bell  Comm.  563.) 
See  on  the  same  principle,  Ibid.  July  Si.  1767 ^  Blackwoodf  &c.I)ict.  p.  13359. ;  Ibid. 
Feb.  4.  1795,  "Fruslee  of  Dickson^  Djct.  p.  13345.  38°. 

.37^  At  the  date  of  this  act,  the  sale  at  the  instance  of  an  apparent  heir  was  not 
known  \  but  the  enactment,  contained  in  it  to  the  effect  noticed  in  the  text,  has  been 
held  in  fiiir  construction  to  apply  also  to  this  latter  species  of  sale;  Middlemore,  infr. 
not.  "^ 

'^79  Erskine's  view  is  implicitly  adopted  by  BeU^  2.  Comm.  321.  :^<<  It  is  no  longer 
<*  to  be  questioned,''  says  that  learned  author,  *^  that  a  judicial  sale  gives  no  protec- 
<<  tion  against  the  claims  of  third  parties  whose  right  is  not  derived  from  the  bankrupt, 
<<  and  who  were  not  parties  to  the  action  of  sale.  And  there  seems  to  be  as  little 
*'  doubt,  that  upon  the  emerging  of  any  claim  which  undermines  the  right  that  was 
*^  in  the  bankrupt,  the  purchaser  would  be  entitled  to  suspend  the  payment  of  the  price, 
«*  -uniil  "he  were  relieved  from  it." 

Oh^he  other  hand,  **  against  the  bankrupt,  and  all  deriving  right  to  the  lands  from 
<<  -him,  the  purchaser's  ri^bt  is  protected,  by  its  judicial  nature,  as  a  decree ;  by  the 
*<  peculiarity  of  the  proceedings  in  the  action  upon  which  the  decree  proceeds ;  and  by 
<<  the  declarations  of  the  statutes  establishing  it;"  2.  Bell  Comm.  822.  Accordingly  it 
was  bdd,  that  in  a  sale  by  an  apparent  heir,  the  right  of  the  purchaser  could  not  be  af* 
fected  by  the  appearance  of  a  nearer  heir,  but  that  recourse  could  only  be  had  by  such 
heir  upon-the  receivers  of  the  price,  precisely  as  in  the  case  of  a  sale  at  the  instance  of 
creditors;  Middlemore^  5th  March  1811,  Fac.  Coll. 

"^  See  also  Falconer,  See.  SOlh  Nov.  1814,  Fac.  Coll. 
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extent  of  that  whole  expence ;  and  consequently  the  burden  fell 
entirely  on  the  posterior  creditors.  This  method  of  accounting 
was  altered  by  act  of  sederunt,  Nm*  23.  17U,  §  9. ;  and  the  bur- 
den of  the  expence  of  the  sale  ordained  to  be  proportioned  among 
all  the  creditors,  prior  as  well  as  posterior,  according  to  the  several 
shares  falling  to  them  of  the  price ;  in  regard  that  processes  of  rank* 
ing  and  sale  were  intended  for,  and  did  actually  redound  to,  the 
common  benefit  of  all  of  them.  But  as,  by  this  last  regulation,  real 
creditors  who,  by  the  preferable  nature  of  their  diligences,  had  their 
debtor's  lands  charged  with  the  payment,  not  only  of  their  princU 
pal  sum  and  Interest,  but  of  the  expence  of  diligence,  were  cut  off 
from  that  claim  by  debts  confessedly  posterior  to  their  own,  the 
court,  upon  occasion  of  a  question  moved  bythe  creditors  of  Inver- 
gorden, concerning  the  import  of  that  act  of  sederunt.  Whether  ju- 
dicial sales,  pursued  by  apparent  heirs  on  the  statute  1695,  fell  un- 
der it  ?  brought  matters  back  to  the  first  usage,  by  act  of  sederunt 
Aug.  10.  1754,  which  directs,  that  the  expence  of  judicial  sales,  in 
so  iar  as  it  shall  have  been  advanced  by  the  factor,  shall  be  allowed 
to  him  in  his  accounts ;  that  in  so  far  as  he  shall  not  have  advanced 
it,  it  shall  be  paid  out  of  th^  first  of  the  price ;  and  that  the  residue 
of  the  price  shall  be  divided  among  the  creditors,  in  terms  of  the 
decree  of  ranking  *  ^^\  And  this  act  of  sederunt  is  expressly  ex- 
tended to  the  case  of  sales  brought  at  the  suit  of  apparent  heirs. 

65.  This  title  may  be  concluded  with  a  general  observation  or 
two,  concerning  the  effect  of  diligences  usea  against  bankrupt  es- 
tates. After  rights  are  rendered  litigious  by  an  action  of  ranking 
and  sale,  which  is  calculated  for  the  common  interest  of  all  the  cre- 
ditors, the  rule  is,  Pendente  lite  nihil  innwandum ;  no  diligence  car- 
ried on  or  perfected  while  the  sale  is  pendent,  in  order  to  create  a 
new  preference  to  the  user  of  it,  in  competition  with  other  credi- 
tors, ought  to  have  any  legal  effect  '•*  j.  Hence,  in  a  question 
between  a  creditor  who  had  adjudged  pending  an  action  of  sale, 
and  another,  who,  that  he  might  not  be  excluded  by  the  first  ad* 
judger,  had  led  a  second  adjudication  within  year  and  day  of  the 
first,  but  after  the  lands  were  de  facto  sold,  the  two  diligences 
were  preferred  pan  pas9U ;  though  the  last,  having  been  led  after 
the  right  of  the  lands  had  been  transferred  from  the  debtor,  was 
an  improper  diligence,  Fak^  L  2SS«  (Irvine  against  Maxwell,  Jan. 

29. 

•  If,  after  the  sale,  and  the  estabtisbBent  of  a  scheme  of  diTision,  but  before  actual 
division  of  the  fond,  it  shall  by  any  ciroimstanee  be  diminished,  the  loss  fidls  ^tirely 
on  the  postponed  creditors,  as  if  no  sale  had  taken  place;  Fac.  CM.  Ncv*  37. 179S, 
Creditors  (ffBae^  DiCT.  p.  1SS4S. ;  (2.  BtU  Comm.  S64.  &  SSO.) 

f  This  doctrine  has  not  been  supported  in  practice;  Fae.  Coll.  July  IS.  17S5,  MaS' 
sey^  DiCT.  p.  SS77.;  Ibid^  Nov.  16.  1791,  Haldane^  DiCT.  p.  5999.  $  Nm.  22.  I785» 
Grierson,  Dior.  p.  274. ;  Jan.  29.  1796,  Cheapj  Dicr.  p.  6301. ;  May  19. 1796,  J3im, 
DicT.  p.  275. ;  ^htne  22.  1791,  lAmond  against  Pierce^  Dior.  p.  244  ^^K 

^tt  xhe  same  rule  is  followied  in  the  case  of  sales  under  the  bankrupt  statute;  Cruuv 
fordj  Bih  March  1817,  JFae.  ColL  $  2.  Bell  Comm.  451. 

3^^  On  this  passage  it  has  been  remarked,  that  ^  Mr  Srskine  incorrectly  seems  to 
«*  apply  Uie  doctrine  of  litigiosity  as  a  bar  to  legal  diligence.  It  is  an  impediment  only 
<<  to  voluntary  acts  of  conveyance  or  obligation  hostile  to  the  pursuer.  The  doctrine 
«<  which  he  states  as  referable  to  the  maxim,  <*  pendente  lite  nihil  innovandum^  is  truly 
«  to  be  referred  to  the  principlei  that  wherever  the  process  can  be  regarded  as  a  ge» 
*<  neral  measure  for  behoof  of  all  the  creditors,  it  ought  to  supersede  the  diligence  of 
*<  individuals.  This  doctrine  is  now  established  by  express  enactment  in  the  recent 
**  sequestration  statutes ;''  2.  Bell  Comm.  161. ;  and  see  siupr.  not.  ''^^. 

3^'  These  authorities  are  now  destroyed,  and  a  wholesome  reform  introduced,  by  . 
the  bankrupt  statute.    Vid.  supr.  not.  5^*. 
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29.  1748»  JDicT.  p.  5264.)  *j  and  as  such  would  have  had  no  effect 
in  a  competition  with  the  fair  and  lawful  diligence  of  any  co-credi* 
tor.  It  may  be  obser^ied^  however^  that  this  inbabile  diligence^  of 
adjudging  a  debtor's  lands  after  they  have  been  judicially  sold,  hath 
AiU  effect^  where»  without  hurting  the  preference  of  any  co-credi« 
tor,  it  is  used  merely  to  supply  a  defect  in  form^  and  to  enable  the 
tdju4ger  to  draw  the  payment  of  a  iust  debt  out  of  the  bankrupt's 
funds.  Thus,  adjudications  led  alter  the  sale  of  the  bankrupt's 
estate  are  uniformly  sustained  in  favour  of  personal  creditors, 
who  are  raided  uliimo  Iocq^  and  who  cannot  draw  from  the  pur- 
cbuer  what  remains  of  the  price,  without  acljudging  the  lands 

sold^^. 

66.  It  is  a  nde  tn  all  real  diligences,  That  where  a  creditor  is 
preferable  to  othws  on  several  difierent  subjects  belonging  to  his 
debtor,  he  cannot  use  his  preference  arbitrarily,  by  favouring  one 
of  his  cQ-creditors  more  tnan  another,  where  his  own  interest  is 
not  concerned,  but  must  allocate  his  universal  or  catholic  debt 

roportionally  against  all  the  subjects  or  parties  whom  it  affects. 

f  it  be  material  to  such  creditor  to  draw  his  whole  payment  out  of 
any  one  of  those  subjects,  ex.  gr.  if  the  estate  of  one  of  t^he  obligants 
in  his  debt  shall  be  brought  to  a  sale  before  the  rest,  he  may  apply 
his  whole  debt  against  the  subject  sold,  without  being  obliged  to 
trust  to  his  security  upon  the  other  subjects.  That  inequality, 
however,  will  be  rectified,  as  to  the  posterior  creditors,  who  had 
also,  by  their  rights  and  diligences,  affected  the  subject  out  of 
which  he  drew  his  payment,  hy  obliging  him  to  assign  over  to 
them  his  right  on  the  separate  subjects,  which  he  made  no  use  of 
in  the  ranking,  by  which  they  may  recur  against  those  separate 

subjects 

*  Also  reported  by  Elk.  No.  I4r.,  w)ce  Rankivo  aud  Sale,  Dict.  p.  1SS49.,  (and* 
by  Elchies,  voce  Ranking  and  Sale,  No.  IS.)  In  this  case,  which  was  that  of  a  sale 
porsned  by  an  apparent  heir,  the  Coart  ibond  the  decree  of  sale  to  have  the  effect  of 
an  adjodicadon  for  behoof  of  the  whole  creditors.  And  by  act  of  sederunt,  July  1 1. 
179^9  §  15.,  framed  onder  authority  of  the  aforesaid  stat  8S.  Geo.  UL  c.  74.  §  10., 
the  Coart  appointed  and  iNrdainedi  That  ^*  it  shaR  be  in  liice  manner  a  rule  in  time 
<<  coming,  that  in  processes  of  sale  and  ranking  at  the  instance  of -creditors,  the  decree 
**  of  sale  shall  ha^e  the  same  effect^  and  shall  operate  as  a  common  decree  of  adjudi- 
^*  cation  in  favour  of  ail  the^U'editors  who  shall  be  included  in  the  decree  of  ranking 
*<  and  division ;  and  it  diall  not  be  siecesaary  in  time  coming  for  any  of  the  creditors 
«  ranking  as  aforesaid  to  lead  separate  adjudications  aninst  the  estatet  ut.  order  to  en* 
^<  title  them  to  receive  payment;  neither  shall  such  a^udications  be  necessary  for  the 
**  security  of  the  purchaser;  thetiecrees  of  sale^  ranking  and  division,  being  in  effect 
«  an  abdication  of  the  estate  for  all  the  debts  therein  contained.''  Where  a  credi- 
tor had  iievertheless  prooeeded  to  a4Jodge  in  snob  circumstanoea,  the  Couit  refused  to 
aUow  him  the  expanoe  Ui^reby  incnrred ;  FacCoiL  Am  SO.  179T»  Edie  and  Laird^ 
DicT.  App.  I.  voce  AsJOBicAiaoNy  Nu.9.  ^^\ 
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^^^  All  separate  a4]adications  during  the  dependence  of  actions  of  aale,  whether  at 
the  instance  of  the  apparent  heir  or  of  ^creditors,  ave  now  expressly  prohibited.  Vid. 
mpr.  nai.  '•'. 

38S  But  see  this  now  reformedj  supr.  nd.  In  dosing  this  section  it  may  not.be  out 
of  place  to  notice,  that  -**  there  is  litiffiosity  in  all  real  actions  for  recovering  the  pro- 
^*  perty  or  possesnon  of  lands.  In  tne  case  of  Morison^  {%A  March  1787,  Fqc.  Coll. 
Diet.  p.  88S5.}|  the  action  was  of  the  nature  of  a  declarator  of  property.  In  an- 
other case,  decided  some  years  before^  {Fac.  Coll.  Menzies^  9th  Jan.  17€0,  Dicr. 
p.  14165.},  litigiosity  was  found  to  result  from  the  dependence  of  a  reduction  of  a 
sale;  and  the  successful  pursuer  of  that  reduction  was  found  entitled  to  recover  the 
lands  against  creditors  who  had  lent  money  to  the  defender  on  heritable  bonds ; 
nay  even  against  a  person  who  had  purchased  the  lands  from  his  creditors ;''  2.  Bell 
Comm.  159.  In  a  late  cascf  adjudication  by  a  personal  creditor,  during  dependence 
of  an  action  declaratory  of  a  right  preferable  to  the  right  of  the  ac^odger's  debtor,  was 
ibund  barred  by  litigiosity;  nauchope^  \stjtdy  1817»  Fac.  Coll. 
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subjects  for  the  shates  which  the  debt  preferred  might  have  drawn 
out  of  Jthem.  As  this  obligation  to  assign,  is  foundled  merely  in  e- 
quity,  the  catholic  creditor  canDot  be  compelled  to  it,  if  his  assign- 
ing shall  weaken  the  preference  of  any  separatb  debt  Tested  in  him- 
self, affecting  the  special  subject  ;60ught  to  be  assigned  ^^.  But,  if 
a  creditor  upon  a  special  subject,  shall  acquire  from  another  a  ca- 
tholic right,  or  a  catholic  creditor  shall  purchase  a  debt  affiscting^a 
special  subject,  with  a  view  of  creating  to  the  special  debt  any 
higher  degree  of  preference  than  was  naturally  due  to  it,  by  an  ar- 
bitrary application  of  the  catholic  debt,  equity  cannot  protect  him 
from  granting  assignation  to  the  creditor  who  is  excluded  by  such 
application  ^^^ ;  especially  if,  previously  to  the  purchase,  the  sub- 
ject had  become  litigious  by  a  process  of  ranking ;  for  transmis- 
sions ought  not  to  hurt  creditors  who  are  no  parties  to  them,  nor 
to. give  the  purchaser  any  farther  right  than  was  ibrmerly  in  hina- 
self,  or  his  cedent;  see  Essay  on  the  ben^cium  ^cedendarum  actio* 
nuin  *  ^^\ 

61.  It  shall  be  lastly  observed  on  the  head  of  adjudications,  or 
other  diligence  used  by  creditors  for  securing  their  debts  in  case  of 
the  debtor's  bankruptcy,  that  though  a  creditor  adjudging  upon  his 
debt,  should  have  thereafter  recovered  payment  of  part  of  it,  not 
under  the  title  of  his  adjudication,  but  out  of  a  separate  fund  be- 
longing to  his  debtor,  over  which  his  adjudication  had  not  reached ; 
yet  the  security  of  such  creditor  acquired  by  his  adjudication  re- 
mains entire  and  undiminished,  so  as  to  entitle  him  to  a  prefab 
ence  on  the  whole  sums  contained  in.it,  in  security  of  the  balance 
still  due  to  him  after  the  separate,  payment,  as  if  no  such  nayiMnt 
had  been  made.  The  security  is  as  broad. for  the  last  sbillii]^,  as 
for  the  whole  sum  ;  because  it  is  the  nature  of  the  security  ^iraich 
entitles  him  to  the  preference,  and  not  the  amount  of  the  sum 
which  is  secured.  This  doctrine  was  expressly  established  vn  the 
case  between  the  Earl  of  Loudon  and  Lard  Rossy  Feb.  16.  1734, 
(DicT.  p.  14114),  stated  by  Lord  Karnes^  in  his  Remarkaide  Ded* 
dons  ^^^ ;  and  it  has  been  since  observed  in  questions  of  preference, 
Fac.  ColL  ii.  127,  {Creditors  of  Aiichenbreck,  July  21.  1758,  Dict. 


*  By  the  late  Lord  Karnes.    The  substance  of  this  Essay  will  be  found  in  the  /Vm- 
eipUs  qfEjuitjfi  by  the  same  Author. 


^^^  Where  two  partieS)  though  ex  facie]ovcA  oblimnts  in  a  debt,  are  in  reality,  the 
one  principal)  and  the  other  only  cautioner,  the  catholic  creditor  may  draw  his  whole 
debt  from  the  estate  of  ^the  principal,  and  the  secondary  creditor  is  not  entitled  to  an 
assignation,  so  as  to  come  against  the  estate  of  the  cautioner ;  Stewart^  1  \th  Jan.  1814, 
Fac.  Coll. 

^^7  But  see  contra^  where  the  transaction  is  gone  into  bona^fide :  Fount.  Scoilandf 
Sid  Jan.  1696,  Oicr.  p.  8367. ;  Dalr,  and  Bruce^  Preslon^  22d  Feb.  1715,  Dicr. 
p.  8S76.  Mr  Bell,  howcTer,  entertains  doubts  of  the  soundness  of  these  judgments; 
2.  Comm.  285. 

^'^  See  this  subject  discussed,  2.  BeU  Comm.  289.  et  seq, 

^^^  This  report,  which  is  omitted  in  Morison^s  Dict.,  mil  be  found  inserted  in  the 
supplemental  volume.  The  case  is  also  reported  by  Ekhiesy  voce  Ranking  and  Sale, 
No.  S.  The  authority  of  the  cases  referred  to  in  the  text  has  been  called  in  question. 
Mr  Bell  observes,  that  <*  it  would  rather  appear  that  on  the  view  of  the  diligence 
<*  which  is  now  adopted,  the  determination  given  in  the  case  of  the  Earh  of  Ixmdaii 
<^  and  GlasgoWt  and  in  that  of  Auchinbreci*s  Creditors^  would  not  be  held  as  •onclu* 
<*  sive  to  entitle  an  adjudger,  who  had  recovered  a  partial  payment  on  account  of  his 
-^^  debt,  to  rank  for  the  undiminish^  amount  of  bis  original  cMm  ;*'  2.  Comm.  £89. 
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p.  14129)  *.     And  it  bolds^  not  only  in  securities  affecting  heri-        Title  XII. 
table  rights,  as  adjudications;  but  in  those  which  are  proper  to      ^  ^— — ^  ' 
moveabTesy  as  arrestments ;  whence  it  appears,  that  a  creditor  may 
proceed  in  either  casfe  to  take  other  collateral  securities,  without 
diminishing  or  encroaching  upon  the  first 

*  It  IS  here  supposed,  that  the  subjects  included  in  the  Securities  are  different.  See 
the  Note  subjoined  to  B.  ii.  tit.  8.  $  S7. ;  which  relates  to  double  securities  on  the 
same  subject.    See  also  DicT.  voce  Right  in  Security. 
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